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THE  RAILWAY  ACT  OF  THE  DOimiON  OF  CANADA, 

1903. 


OHAF.  58. 

THE  RAILWAY  ACT,  1903. 


ARRANGEMENT  OF  CLAUSES. 

I.  Short  Title,  1. 
II.  Inteepeetation,  2. 

III.  Application  of  Act,  3  to  7. 

IV.  Railway  Commission. 

Name,  constitution,  duties,  etc.,  8  to  22. 
Jurisdiction  and  general  powers,  23  to  25, 

V.  Pea,cticb  and  Peocedurb,  26  to  50. 

VI.  Incorpoeation  and  Oeganization  of  Company. 
Incorporation,  51. 
Offices,  52. 

Provisional  directors,  53-4. 
Capital,  55  to  58. 

Meetings  of  shareholders,  59  to  67. 
President  and  directors,  68  to  84. 
Calls,  85  to  90. 

Dividends  and  interest,  91  to  94. 
Shares,  95  to  110. 
Bonds,  mortgages,  and  borrowing  powers.  111  to  116. 

VII.  Consteuction  of  Railvstay. 

Limitation  of  time  for  construction,  117. 
General  powers,  118  to  121. 
Location  of  line — 

Surveys,  plans,  profiles  and  books  of  reference,  122  to 

131. 
Mines  and  minerals,  132,  133. 
Taking  or  using  lands — 
Crown  lands,  134  to  136. 
Lands  of  other  railway  companies,  137. 
Lands  of  private  owners — 

For  right  of  way,  stations  and  terminals,  138. 

For  additional  purposes,  139. 

For  construction  or  repairs,  140. 

For  ballast  pits,  water  materials,  and  right  of  way 

thereto,  141. 
Purchase  of  whole  lot  when  more  advantageous, 

142. 
For  snow  fences,  143. 
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VII.  Construction  op  Railway — Continued, 
Taking  or  using  lands — 

Sale  and  conveyance,  144  to  151. 

Proceedings  for  expropriation,  152  to  158. 

Arbitration,  159  to  168. 

Possession,  169  to  174. 
Branch  lines,  176,  176. 
Crossings  and  junctions — 

Railway  crossings  and  junctions,  177,  178. 

Navigable  waters,  179  to  183. 

Highway  crossings,  184  to  191. 

Telegraph,  telephone,  and  other  lines  and  wires,  192 
to  195. 

Drainage,  196,  197. 

Farm  crossings,  198. 
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Bridges,  tunnels  and  other  structures,  202,  203.- 
Stations,  204. 
Wages  of  labourers  on  subsidized  lines,  205. 

VIII.  Inspection  op  Railw^ay. 

Inspecting  engineers,  206. 
Inspection — 

Before  opening,  207. 

When  out  of  repair,  208  to  210. 

IX.  Operation  op  Railway. 
Trains — 

Equipment,  apparatus  and  appliances,  211  to  213. 

Accommodation  and  running  of  trains,  214  to  231. 

Carriage  of  mails,  naval  and  military  forces,  etc.,  232. 
Telegraphs  and  telephones,  233,  234. 
Accidents,  235,  236.  • 
Animals  at  large,  237. 
Weeds  on  company's  land,  238. 
Prevention  of,  and  liability  for,  fires,  239. 
Purchase  of  railway  by  person  without  corporate  power  to 

operate,  240. 
Railway  constables,  241. 
Actions  for  damages,  242. 

X.  By-Laws,  Rules  and  Regulations,  243  to  250. 

XI.  Tolls. 

By-laws,  251. 

Discrimination,  252  to  254. 
Freight  classification,  255. 
Tariffs- 
General  provisions  respecting  all  tariffs,  256  to  258. 
Local  freight  tariffs,  between  points  on  the  railway 

259  to  262. 
Local  passenger  tariffs,  between  points  on  the  railway 
263  to  265.  "" 
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XI.  Tolls— Continued. 
Tariffs- 
Through  traflSc — 

In  Canada,  266,  267. 

Through,  into  and  from  foreign  countries,  268  to 

270. 
General  provisions  respecting  through  traflSc,  271 
to  273. 
Publication  of  tariffs,  274. 
General  provisions  respecting  carriage,  275. 
Ti-aflac  by  water,  276. 
Traffic  over  or  through  certain  railway  bridges  or  tunnels, 

277. 
Express  companies,  278. 
Penalties  and  actions,  279. 
Collection  of  tolls,  280. 

XII.  Amalgamation  and  Tbaffic  Agreements,  281  to  284. 

XIII.  Insolvency,  285  to  289. 

XIV.  Ofebnobs  and  Penalties,  290  to  301. 
XV,  Statistics  and  Rbtuens,  302  to  309. 

XVI.  Repeal  of  Acts  and  coming  into  fobce  of  this  Act,  310, 311. 
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US   ACT   TO   AMEND   AND    CONSOLIDATE    THE    LAW 
RESPECTING  RAILWAYS. 

[Assented  to  SJ/th  October,  190S.'\ 

His  Majesty,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada,  enacts  as 
follows : — 

I. — Shoet  Title. 

1.  This  Act  may  be  cited  as  The  Railway  Act,  1903.        Short  title. 

II. — Interpretation. 


2.  In  this  Act,  and  in  the  Special  Act  incorporating 
any  railway  company  to  which  this  Act,  or  any  part 
thereof,  applies,  unless  the  context  otherwise  requires, — 

(a.)  The  expression  "  Board  "  means  the  "  Board  of 
Railway  Commissioners  for  Canada  "  ; 

(&.)  The  expression  "  by-law,"  when  referring  to  the 
act  of  the  company,  includes  a  resolution ; 

(e.)  The  expression  "  company  "  means  a  railway  com- 
pany, and  includes  any  person  having  authority  to  con- 
struct or  operate  a  railway; 

{d.)  The  expression  "  costs  "  includes  fees,  counsel  fees, 
and  expenses; 

(e.)  The  exjjression  "  county "  includes  any  county, 
union  of  counties,  riding,  or  like  division  to  that  of  a 
county  in  any  province,  or  in  the  province  of  Quebec,  any 
division  thereof  into  separate  municipalities; 

(/.)  The  expression  "  county  "  means  a  superior  court 
of  the  province  or  district ; 

{g.)  The  expression  "  Exchequer  Court "  means  the 
Exchequer  Court  of  Canada. 

(A.)  The  expression  "  goods  "'  includes  personal  prop- 
erty of  every  description  that  may  be  conveyed  upon  the 
railway,  or  upon  steam  vessels,  or  other  vessels  connected 
with  the  railway ; 

(«.)  The  expression  "highway"  includes  any  public 
road,  street,  lane  or  other  public  way  or  communication ; 


Interpreta- 
tion. 


"  Board." 
"  By-law." 
"  Company.' 

"  Costs." 
"  County." 

"  Court." 


" Exchequer 
Court." 

"  Goods." 


"  Highway." 


{j.)  The  expression  "  insTjecting  engineer  "  means  an     "  inspecting 

--         -—  -  -         -  engineer." 


engineer  who  is  directed  by  the  Board,  or  by  the  Minister, ' 
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"  Juflge." 
"  Justice.' 


'  Lands.' 


"  Lease." 
"  Minister." 
"  Owner." 


«•  Plan." 


"  Provincial 
legislature." 


"  Railway." 


"  RollbiB 
stock." 


"  Secretary.' 
"  Sheriff." 


to  examine  any  r?iilway  or  works,  and  includes  two  or 
more  engineers  when  two  or  more  are  so  directed ; 

(k.)  The  expression  "  judge  "  means  a  judge  of  a  su- 
perior court; 

(l.)  The  expression  "justice"  means  a  justice  of  the 
peace  acting  for  the  district,  county,  riding,  division, 
city  or  place  where  the  matter  requiring  the  cognizance 
of  a  justice  arises,  and  who  is  not  interested  in  the  matter ; 
and  when  any  matter  is  authorized  or  required  to  be  done 
by  two  justices,  the  expression  "  two  justices  "  shall  be 
understood  to  mean  two  justices  assembled  and  acting 
together ; 

(m.)  The  expression  "lands"  means  the  lands,  the 
acquiring,  taking  or  using  of  which  is  incident  to  the 
exercise  of  the  powers  given  by  this  or  the  Special  Act, 
and  includes  real  property,  messuages,  lands,  tenements 
and  hereditaments  of  any  tenure; 

(n.)  The  expression  lease "  includes  an  agreement 
for  a  lease; 

(o.)  The  expression  "  Minister  "  means  the  Minister  of 
Railways  and  Canals; 

(p.)  The  expression  "  owner,"  when,  under  the  provi- 
sions of  this  Act  or  the  special  Act,  any  notice  is  required 
to  be  given  to  the  owner  of  any  lands,  or  when  any  act  is 
authorized  or  required  to  be  done  with  the  consent  of  the 
owner,  means  any  person  who,  under  the  provisions  of 
this  Act,  or  the  Special  Act  or  any  Act,  incorporated 
therewith,  would  be  enabled  to  sell  and  convey  lands  to 
the  company ; 

(q.)  The  expression  "  plan  "  means  a  ground  plan  of 
the  lands  and  property  taken  or  intended  to  be  taken ; 

(r.)  The  exp^-^ssion  "legislature  of  any  province"  or 
"  provincial  legislature  "  means  and  includes  any  legis- 
lative body  other  than  the  Parliament  of  Canada ; 

(s.)  The  expression  "  railway "  means  any  railway 
which  the  company  has  authority  to  construct  or  operate, 
and  includes  all  branches,  sidings,  stations,  depots,  wharfs, 
rolling  stock,  equipment,  stores,  property  real  or  personal 
and  works  connected  therewith,  and  also  any  railway 
bridge,  tunnel,  or  other  structure  which  the  company  is 
authorized  to  construct; 

{t.)  The  expression  "  rolling  stock "  means  and  in- 
cludes any  locomotive,  engine,  motor  car,  tender,  snow 
plough,  Sanger,  and  everj'^  description  of  car  or  of  rail- 
•way  equipment  designed  for  movement,  on  its  wheels, 
over  or  upon  the  rails  or  tracks  of  the  company ; 

(u.)  The  expression  "  Secretary  "  means  the  Secretary 
of  the  Board ; 

(v.)  The  expression  "  sheriff  "  means  the  sheriff  of  the 
district,  county,  riding,  division,  city  or  place  within 
which  are  situated  any  lands  in  relation  to  which  any 
matter  is  required  to  be  done  by  a  sheriff,  and  indudes  au 
under  sheriff  or  other  lawful  deputy  of  the  sheriff; 
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(w.)  The  expression  "Special  Act"  means  any  Act  ^^'^ Special 
under  which  the  company  has  authority  to  construct  or 
operate  a  railwaj^,  or  which  is  enacted  with  special  refer- 
ence to  such  railway,  and  includes  all  such  Acts;  and 
where  such  authority  is  derived  from  any  letters  patent 
granted  under  any  Act,  such  letters  patent  shall  be 
deemed  to  form  part  of  such  Act ; 

(x.)  The  expression  "toll"  or  "rate"  means  and  in-     "ToIL" 
eludes  any  toll,  rate  or  charge  made  for  the  carriage  of 
any  traffic,  or  for  the  collection,  loading,  unloading  or  de- 
livery of  goods,  or  for  warehousing  or  wharfage,  or  other 
services  incidental  to  the  business  of  a  carrier ; 

(y.)  The  verb  "  charge,"  when  used  with  respect  to     "  charge." 
tolls,  means  and  includes  to  quote,  charge,  demand,  levy, 
take  or  receive ; 

(s.)  The  expression  "  traffic  "  means  and  includes  pas-     "  Traffic." 
sengers,  goods  and  rolling  stock; 

(aa.)    The  expression  "train"  includes  any   engine,     "Train." 
locomotive  or  other  rolling  stock ; 

(bh.)  The  expression      the  undertaking "  means  the    ^'iJ'"^®'^" 
railway  and  works,  of  whatsoever  description,  which  the  ^  °^' 
company  has  authority  to  construct  or  operate ; 

(cG.)  The  expression  "  working  expenditure  "  means  "  ^9FA'"*'„ 
and  includes  all  expenses  of  maintenance  of  the  railway,  *^^*°  "' 
and  all  such  tolls,  rents  or  annual  sums  as  are  paid  in  re- 
spect of  property  leased  to  or  held  by  the  company,  apart 
from  the  rent  of  any  leased  line,  or  m  respect  of  the  hire 
of  rolling  stock  let  to  the  company ;  also  all  rent  charges 
or  interest  on  the  purchase  money  of  lands  belonging 
to  the  company,  purchased  but  n«t  paid  for,  or  not  fiilly 
paid  for ;  And  also  all  expenses  of  or  incidental  to  work- 
ing the  railway,  and  the  traffic  thereon,  including  aH 
necessary  repairs  and  supplies  to  rolling  stock  while  on 
the  lines  of  another  company ;  also  rates,  taxes,  insurance 
and  compensation  for  accidents  or  losses;  also,  all  sal- 
aries and  wages  of  persons  employed  in  and  about  the 
working  of  the  railway  and  traffic;  and  all  office  and 
management  expenses,  including  directors"  fees,  agency, 
legal  and  other  like  expenses ;  also  all  costs  and  expenses 
of  and  incidental  to  the  compliance  by  the  company  with 
any  order  of  the  Board  under  this  Act;  and  generally  all 
such  charges,  if  any,  not  above  otherwise  specified,  as  in 
all  cases  of  English  railway  companies  are  usually  car- 
ried to  the  debit  of  revenue  as  distinguished  from  capital 
account ; 

(id.)  When  any  matter  arises  in  respect  of  any  lands    when  lands 
w-hich  are  not  situated  wholly  in  any  one  district,  county,  wh*oUy  ta*one 
riding,  division,  city  or  place,  and  which  are  the  property  ^'strict. 
of  one  and  the  same  person,  the  expressions  "  clerk  of  the 
peace,"  "justice,"  and  "sheriff"  respectively  mean  any 
clerk  of  the  peace,  justice  or  sheriff  for  any  district, 
county,  riding,  division,  city  or  place  within  which  any 
portion  of  such  lands  is  situated;    and  the  expressions 
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Provisions 
to  apply  to 
this  section. 


Application 
of  Act. 


Any    section 
may  be  ex- 
cepted   by 
Special  Act. 


Or  may  be 
extended, 
limited  or 
qualified. 


Special  Act. 

As  to  excep- 
(lons,  etc., 
preTlous  to 
this  Act. 


Conflict 
between    this 
Act  and 


Where  rail- 
way  declared 
•to  be  work 
for  general 
advantage    of 
Canada. 


"  clerk  of  the  peace  "  and  "  sheriff  "  respectively  include 
the  like  persons  as  in  other  cases.     61  V.,  c.  29,  s.  2,  Am. 

2.  The  provisions  of  this  section  shall  apply  to  the  con- 
struction thereof  and  to  the  words  and  expressions  used 
therein. 

III. — Application  or  Act. 

3.  This  Act  shall  apply  to  all  persons,  companies  and 
railways  (other  than  Government  railways)  within  the 
legislative  authority  of  the  Parliament  of  Canada,  and 
sliall  be  incorporated  and  construed,  as  one  Act,  with  the 
Special  Act,  subject  as  herein  provided.  51  V.,  c.  29, 
s.  3,  Am. 

4.  Any  section  of  this  Act  may,  by  any  Special  Act 
passed  by  the  Parliament  of  Canada,  be  excepted  from 
incorporation  therewith,  or  may  thereby  be  extended, 
limited  or  qualified.  It  shall  be  sufficient,  for  the  pur- 
poses of  this  section,  to  refer  to  any  section  of  this  Act  by 
its  number  merely. 

5.  If  in  any  Special  Act  heretofore  passed  by  the  Par- 
liament of  Canada  it  is  enacted  that  any  provision  of  the 
General  Eailway  Act  in  force  at  the  time  of  the  passing 
of  such  Special  Act,  is  excepted  from  incorporation  there- 
with, or  if  the  application  of  any  such  provision  is,  by 
Biich  Special  Act,  extended,  limited  or  qualified,  the  cor- 
responding provision  of  this  Act  shall  be  taken  to  be  ex- 
cepted, extended,  limited  or  qualified,  in  like  manner; 
and,  unless  otherwise  expressly  provided  in  this  Act, 
where  the  provisions  of  this  Act  and  of  any  Special  Act 
passed  by  the  Parliament  of  Canada  relate  to  the  same 
subject-matter,  the  provisions  of  the  Special  Act  shall  be 
taken  to  over-ride  the  provisions  of  this  Act  in  so  far  as 
is  necessary  to  give  effect  to  such  Special  Act.  61  V., 
c.  29,  ss.  6  and  6,  Am. 

6.  Where  any  railway,  the  construction  or  operation  of 
which  is  authorized  by  a  Special  Act  passed  by  the  Legis- 
lature of  any  province,  is  declared,  by  any  Special  Act  of 
the  Parliament  of  Canada,  to  be  a  work  for  the  general 
advantage  of  Canada,  this  Act  shall  apply  to  such  rail- 
way, and  to  the  company  constructing  or  operating  the 
same,  to  the  exclusion  of  such  of  the  provisions  of  the 
Special  Act  of  the  Provincial  Legislature  as  are  incon- 
sistent with  this  Act,  and  in  lieu  of  any  General  Eailway 
Act  of  the  province. 

7.  Every  railway,  steam  or  electric  street  railway  or 
tramway,  the  construction  or  operation  of  which  is  au- 
iihorized  by  a  Special  Act  passed  by  the  Legislature  of 
any  province,  now  or  hereafter  connecting  with  or  crossing 
a  railway  which,  at  the  time  of  such  connection  or  cross- 
ing, is  subject  to  the  legislative  authority  of  the  Parlia- 
ment of  Canada,  is  hereby  declared  to  be  a  work  for  the 
general  advantage  of  Canada  in  respect  only  to  such  con- 
nection or  crossing  or  to  through  traffic  thereon  or  any- 
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thing  appertaining  thereto,  and  also  to  the  provisions  set 
forth  in  this  Act  relating  to  offences  and  penalties,  navi- 
gable waters  and  criminal  matters,  and  this  Act  shall 
apply  to  that  extent  only. 

2.  This  section  shall  not,  however,  operate  as  regards 
through  traffic  on  railways  owned  by  any  Provincial  Gov- 
ernment, without  the  consent  of  such  government. 

IV. — Commission. 

Name,  Constitution,  Duties,  etc. 

8.  The 'Railway  Committee  of  the  Privy  Council  is  ^^Nam^jf"^ 
hereby  abolished  and,  in  lieu  thereof,  there  shall  be  a  "^""^ 
Commission,  to  be  known  as  the  "  Board  of  Railway 
Commissioners  for  Canada,"  consisting  of  three  members 

who  shall  be  appointed  by  the  Governor  in  Council,  at 
any  time  after  the  passing  of  this  Act,  and  from  time  to  ' 
time  as  vacancies  occur.    Such  Commission  shall  be  a  jj^^ourt  of 
Court  of  Record,  and  have  an  official  seal  which  shall  be 
judicially  noticed.    Each  Commissioner  shall  hold  office     Term  of 
during  good  behaviour  for  a  period  of  ten  years  from  the  °®'^®r 
date  of  his  appointment,  but  may  be  removed  at  any  time     Removal, 
by  the  Governor  in  Council  for  cause;  and  shall  cease  to 
hold  office  upon  reaching  the  age  of  seventy-five  years.     Age  umit. 
Each  Commissioner  on  the  expiration  of  his  term  of  office 
shall  be  eligible  for  reappointment.     One  of  such  Com-  „,  ™one?°aiid 
missioners  shall  be  appointed,  by  the  Governor  in  Council,  Deputy. 
Chief  Commissioner  of  the  Board,  and  shall  be  entitled  to 
hold  the  office  of  Chief  Commissioner  so  long  as  he  con- 
tinues a  member  of  the  Board ;  and  another  of  the  Com- 
missioners shall  be  appointed  by  the  Governor  in  Council, 
Deputy  Chief  Commissioner  of  the  Board.    Sub.  for  51 
v.,  c.  29,  s.  8.    ' 

2.  Whenever  by  an  Act  or  document  the  Railway  Com-  yeSed'witii 
mittee  of  the  Privy  Council  is  given  any  power  or  au-  powers  and 
thority,  or  any  duty  is  cast  upon  it,  in  regard  to  any  com-  Railway*  com- 
pany, railway,  matter  or  thing,  the  power  or  authority  so  mittee  oi  p.  c. 
given,  or  the  duty  so  cast  upon  the  said  Committee,  may 
or  shall,  as  the  case  may  be,  be  exercised'  by  the  Board. 

9.  In  case  of  the  absence  of  the  Chief  Commissioner,  or  ^"y^YSi  f 
of  his  inability  to  act,  the  Deputy  Chief  Commissioner  commfssionCT. 
shall  exercise  the  powers  of  the  Chief  Commissioner  in 

his  stead;  and  in  such  case  all  regulations,  orders  and 
other  documents  signed  by  the  Deputy  Chief  Commis- 
sioner shall  have  the  like  force  and  effect  as  if  signed  by 
the  Chief  Commissioner.  Whenever  the  Deputy  Chief 
Commissioner  appears  to  have  acted  for  and  instead  of 
the  Chief  Conmussioner,  it  shall  be  conclusively  presumed 
that  he  so  acted  in  the  absence  or  disability  of  the  Chief 
Commissioner  within  the  meaning  of  this  section. 

10.  Not  less  than  two  Commissioners  shall  attend  at     Not  less 
the  hearing  of  every  case,  and  the  Chief  Commissioner,  act,"  *^° 
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when  present,  shall  preside,  and  his  opinion  upon  any 
question,  which  in  the  opinion  of  the  Commissioners  is  a 
question  of  law,  shall  prevail.  In  any  case  where  there 
is  no  opposing  party,  and  no  notice  to  be  given  to  any 
interested  party,  any  one  Commissioner  may  act  alone 
for  the  Board. 

11.  No  Commissioner  shall  be  disqualified  to  act,  by 
reason  of  interest,  or  of  kindred  or  affinity  to  any  person 
interested  in  any  matter  before  the  Board ;  but  whenever 
any  Commissioner  is  interested  or  of  kin  or  affinity  to  any 
such  person,  the  Governor  in  Council  may  either  upon  the 
application  of  such  Commissioner  or  otherwise,  appoint 
some  disinterested  person  to  act  as  Commissioner  pro  hoc 
vice.  The  Governor  in  Council  may  also  appoint  a  Com- 
missioner fro  hac  vice  in  the  case  of  sickness,  absence  or 
inability  to  act,  of  any  Commissioner. 

2.  No  Commissioner  shall,  directly  or  indirectly,  hold, 
purchase,  take  or  become  interested  in,  for  his  own  behalf, 
any  stock,  share,  bond,  debenture  or  other  security,  of 
any  railway  company  subject  to  this  Act,  nor  shall,  di- 
rectly or  indirectly,  have  any  interest  in  any  device, 
appliance,  machine,  patented  process  or  article,  or  any 
part  thereof,  which  may  be  required  or  used  as  a  part  of 
the  equipment  of  railways,  or  of  any  rolling  stock  to  be 
used  thereon ;  and,  if  any  such  stock,  share,  bond  or  other 
security,  device,  appliance,  machine,  patented  process  or 
article,  or  any  part  thereof,  or  any  interest  therein,  shall 
come  to  or  vest  in  any  such  Commissioner  by  will  or  suc- 
cession, for  his  own  benefit,  he  shall,  within  three  calendar 
months  after  the  same  shall  so  come  to  or  vest  in  him, 
absolutely  sell  and  dispose  of  the  same,  or  his  interest 
therein. 

12.  Each  Commissioner  shall  during  his  term  of  office 
reside  at  Ottawa,  in  Canada,  or  within  five  miles  thereof, 
or  within  such  distance  thereof  as  the  Governor  in  Council 
at  any  time  determines.  . 

13.  The  Commissioners  shall  devote  the  whole  of  their 
time  to  the  performance  of  their  duties  under  this  Act, 
and  shall  not  accept  or  hold  any  office  or  employment 
inconsistent  with' this  section. 

14.  The  Governor  in  Council,  upon  the  recommendation 
of  the  Minister,  shall  provide,  within  the  city  of  Ottawa, 
a  suitable  place  in  which  the  sessions  of  the  Board  may 
be  held,  and  also  suitable  offices  for  the  Conmiissioners, 
Secretary,  staff,  and  other  employees,  and  aU  necessary 
furnishings,  stationery  and  equipment  for  the  establish- 
ment, conduct  and  maintenance  of  the  same,  and  for  the 
performance  of  the  duties  of  the  Board. 

15.  Whenever  circumstances  render  it  expedient  to  hold 
sessions  without  the  city  of  Ottawa,  the  Board  may  hold 
the  same  in  any  ^art  of  Canada. 

16.  The  Commissioners  shall  sit  at  such  times  and  con- 
duct their  proceedings  in  such  manner  as  may  seem  to 
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them  most  convenient  for  the  speedy  despatch  of  business; 
they  may,  subject  as  in  this  Act,  mentioned,  sit  either 
together  or  separately,  and  either  in  private  or  in  open 
court,  but  any  complaint  made  to  them  shall^  on  the  appli- 
cation of  any  party  to  the  complaint,  be  heard  and  deter- 
mined in  open  court.  Any  two  members  of  the  Board 
shall  constitute  a  quorum.  No  vacancy  in  their  body 
shall  impair  the  right  of  the  remaining  Commissioners 
to  act. 

17.  There  shall  be  a  Secretary  of  the  Board,  who  shall  secretary. 
be  appointed  by  the  Governor  in  Council,  shall  hold  office 
during  pleasure,  and  shall  reside  in  the  city  of  Ottawa. 
It  shful  be  the  duty  of  the  Secretary  to  attend  all  sessions  geJJetary  "' 
of  the  Board,  to  keep  a  record  of  all  proceedings  con- 
ducted before  the  Board  or  any  Commissioner  under  this 
Act,  to  have  the  custody  and  care  pf  all  records  and  docu- 
ments belonging  or  appertaining  thereto,  or  filed  in  his 
office,  and  to  obey  all  rules  and  directions  which  may  be 
made  or  given  by  the  Board  touching  his  duties  or  the 
governance  of  his  office.    Sub.  for  51  V.,  c.  29,  s.  9. 

•18.  It  shall  be  the  duty  of  the  Secretary  to  have  every     Regulations 
regulation  and  order  made  by  the  Board,  drawn  pursuant  the  BoMd.  ° 
to  the  direction  of  the  Board,  signed  by  the  Chief  Com- 
missioner, sealed  with  the  official  seal  of  the  Board,  and 
filed  in  the  office  of  the  Secretary. 

2.  The  Secretary  shall  keep  in  his  office  suitable  books  ,,0^1^"* 
of  record,  in  which  he  shall  enter  a  true  copy  of  every 

such  regulation  and  order  and  every  other  document 
which  the  Board  may  require  to  be  entered  therein,  and 
such  entry  shall  constitute  and  be,  and  in  all  courts  be 
deemed  and  taken  to  be,  the  original  record  of  any  such     Evidence, 
regulation  or  order. 

3.  Upon  application  of  any  person,  a!nd  on  payment  of     certifled 
such  fees  as  the  Board  may  prescribe,  the  Secretary  shall  refuiatuins  or 
deliver  to  such  applicant  a  certified  copy  of  any  such  °''^*"' 
regulation  or  order. 

19.  In  the  absence  of  the  Secretary  from  sickness  or  any     Acting  see- 
other  cause,  the  Board  may  appoint  from  its  staff  an  '**"'• 
Acting  Secretary,  who  shall  thereupon  act  in  the  place  of 

the  Secretary,  and  exercise  his  powers. 

20.  The  Chief  Commissioner  shall  be  paid  an  annual     Salaries, 
salary  of  ten  thousand  dollars,  and  the  other  two  Commis- 
sioners shall  be  paid  each  the  annual  salary  of  eight  thou- 
sand dollars.    The  Secretary  shall  receive  a  salary  to  be 

fixed  by  the  Governor  in  Council,  not  more  than  four 
thousand  dollars,  aimually.  Such  salaries  shall  be  paid 
monthly  out  of  the  unappropriated  funds  in  the  hands  of 
the  Receiver  General  for  Canada. 

21.  The  Governor  in  Council  may  from  time  to  time.     Experts. 
or  as  the  occasion  requires,  appoint  one  or  more  experts, 

or  persons  having  technical  or  special  knowledge  of  the 
matters  in  question,  to  assist  in  an  advisory  capacity  in 
respect  of  any  matter  before  the  Board. 
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Bolid"  "'  2.  There  shall  be  attached  to  the  Board  such  officers, 

clerks,  stenographers  and  messengers,  as  the  Board,  with 
the  approval  of  the  Governor  in  Council,  from  time  to 
Salaries.       time  appoints,  at  such  salaries  or  remunerations  as  are 
recommended  by  the  Board  and  approved  by  Governor 
in  Council.    The  Board  may,  at  will,  dismiss  any  such 
employee. 
appST  to°'      3.  Whenever  the  Board,  by  virtue  of  any  power  vested 
make  inquiry,  in  it  by  this  Act,  appoints  or  directs  any  person,  other 
than  a  member  of  the  staff  of  the  Board,  to  perform  any 
service  required  by  this  Act,  such  person  shall  be  paid 
therefor  such  sum  for  services  and  expenses  as  the  Gov- 
ernor in  Council  upon  the  recommendation  of  the  Board, 
may,  in  such  cases,  determine, 
expentei^o/"'^     4.  The  Salaries  or  remunerations  of  all  such  officers, 
t*"be  lad  ''"^  clerks,  stenographers,  messengers,  and  appointees,  and  all 
e  pai  .       ^^^  expenses  of  the  Board  of,  and  incidental  to,  the  car- 
rying out  of  this  Act,  including  all  actual  and  reasonable 
travelling  expenses  of  the  Commissioners,  Secretary,  and 
of  such  appointees  or  members  of  the  staff  of  the  Board 
as  may  be  required  by  the  Board,  to  travel,  necessarily 
incurred  in  attending  to  the  duties  of  their  office,  shall  be 
paid  monthly  out  of  moneys  to  be  provided  by  Parlia- 
ment. 
eiice°"ree"(S^"      22.  All  letters  or  mailable  matter  addressed  to  the 
postage.  Board  or  the  Secretary  at  Ottawa,  or  sent  by  the  Board 

or  the  Secretary  from  Ottawa,  shall  be  free  of  Canada 
postage  under  such  regulations  as  are  from  time  to  time 
made  in  that  regard  by  the  Governor  in  Council. 

Jurisdiction  and  General  Powers. 

of  ^Boail'^up™  :   23.  The  Board  shall  have  full  jurisdiction  to  inquii.-e 
application,      into,  hear  and  determine  any  application  by  or  on  behalf 

of  any  party  interested ; 
dutief'^undCT        .(^-^  Complaining  that  the  company,  or  any  person,  has 
any  act,  regu-  failed  to  do  any  act,  matter  or  thing  required  to  be  done 
lation  or  order,  jjy  ^.j^-g  ^^^^  ^^  ^^^  Special  Act,  or  by  any  regulation, 

order  or  direction  made  thereunder,  by  the  Governor  in 
Council,  the  Board,  the  Minister,  or  any  inspecting  engi- 
neer, or  has  done  or  is  doing  any  act,  matter  or  thing  con- 
vioiations.  trary  to,  or  in  violation  of,  this  Act,  or  the  Special  Act,  or 
any  such  regulation,  order,  or  direction ; 

dePsl^dfrlctfons      (^O.  requesting  the  Board  to  make  any  order,  or  give 

or  approval,  any  direction,  sanction  or  approval,  which  by  law  it  is 
authorized  to  make  or  give : 

ordJ?""*'*"'  And  the  Board  may  order  and  require  any  company  or 
person  to  do  forthwith,  or  within  or  at  any  specified 
time,  and  in  any  manner  prescribed  by  the  Board,  so  far 
as  is  not  inconsistent  with  this  Act,  any  act,  matter  or 
thing  which  such  company  or  person  is  or  may  be  required 

order.""""""    *«  ^°  ^^^^^  ^^^^  ^°*>  ^^  ^^'^  Special  Act,  and  may  forbid 


APPENDIX   A.  19 

the  doing  or  continuing  of  any  act,  matter  or  thing  which 

is  contrary  to  this  Act,  or  the  Special  Act;  and  shall  have     Questions  of 

full   jurisdiction   to   hear   and    determine   all   matters  ^^  *^"     "^^  ■ 

whether  of  law  or  of  fact,  and  shall,  as  respects  the 

attendance  and  examination  of  witnesses,  the  production 

and  inspection  of  documents,   the  enforcement  of  its 

orders,  the  entry  on  and  inspection  of  property,  and  other 

matters  necessary  or  proper  for  the  due  exercise  of  its 

jurisdiction  under  this  Act,  or  otherwise  for  carrying  this 

Act  into  effect,  have  all  such  powers,  rights  and  privileges     ah  powers 

.    J  . '       a  •       /^      _t  °       of  a  Superior 

as  are  vested  in  a  oupenor  Court.  court. 

2.  The  decision  of  the  Board  upon  any  question  of  fact,  upon'^ques'tions 
and  as  to  whether  any  company,  municipality  or  person  of  fact  or 
is,  or  is  not,  a  party  interested  within  the  meaning  of  this  l^^*ntCTested*' 
section,  shall  be  binding  and  conclusive  upon  all  com-  conclusive. 
panics  and  persons,  and  in  all  courts.    Sub.  for  61  V.,  c. 
29,  s.  11. 

24.  The  Board  may,  of  its  own  motion,  or  shall,  upon  Board  may 
the  request  of  the  Minister,  inquire  into,  hear  and  deter-  own"motion. 
mine  any  matter  or  thing  which,  under  this  Act,  it  may 

inquire  into,  heJir  and  determine  upon  application  or  com- 
plaint, and  with  respect  thereto  shall  have  and  may  exer- 
cise the  same  powers  as,  upon  any  application  or  com- 
plaint, are  vested  in  ^it  by  this  Act. 

2.  Any  power,  or  authority  vested  in  the  Board  under  ^^'time'to'^* 
this  Act,  may  though  not  so  expressed  in  this  Act,  be  exer-  time, 
cised  from  time  to  time,  or  at  any  time,  as  the  occasion 
may  require. 

25.  The  Board  may  make  orders  and  regulations : —        Board  may 
(a.)  limiting  the  rate  of  speed  at  which  railway  trains  «ons  rtapfxi- 

and  locomotives  may  be  run  in  any  city,  town  or  village,  '"s— 
or  in  any  class  of  cities,  towns  or  villages  described  in  any 
regulation ;  and,  if  the  Board  thinks  fit,  the  rate  of  speed     speed  «A 
within  certain  described  portions  of  any  city,  town  or  *™'°^' 
village,  and  allowing  another  rate  of  speed  in  other  por- 
tions thereof ; 

t(&.)  with  respect  to  the  use  of  the  steam  whistle  within  ^^g^"'  ®***™ 
any  city,  town  or  village,  or  any  portion  thereof; 

(c.)'with  respect  to  the  method  and  means  of  passing     Passing 
from  one  car  to  another,  either  inside  or  overhead,  and  for  '''°™  '^*''  *° 


the  safety  of  railway  employees  while  passing  from  one 

car  to  another,  and  lor  the  coupling  of  cars;  61  V.,  c.  29,  care?"^""*'  "' 

s.  10,  Am. 

'.(«?.)  requiring  proper  shelter  to  be  provided  for  all     shetofor 

: railway  employees  when  on  duty ;  67-68  v.,  c.  53,  s.  1,  Am. 

(e.)  with  respect  to  the  use  on  any  engine,  of  nettings,  avoid^'flres!" 
screens,  grates  and  other  devices,  and  the  use  on  any 
engine  or  car  of  any  appliances  and  precautions,  and, 
generally^  in  connection  with  the  railway  respecting  the 
construction,  use  and  maintenance  of  any  fire-guard  or 
works  which  may  be  deemed  by  the  Board  necessary  and 
most  suitable  to  prevent,  as  far  as  possible,  fires  from  be- 
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ing  started,  or  occurring,  upon,  along,  or  near  the  right 

of  way  of  the  railway ;  ,  i.  i+i 

For  piotec-        (f\  ^j^h  respcct  to  the  rolling  stock,  apparatus,  cattle- 
t,on  generaiiy^    ^^y     appliances,  signals,  methods,  devices,  structures 
and  works,  to  be  used  upon  the  railway  so  as  to  provide 
means  for  the  due  protection  of  property,  the  employees 
of  the  company,  and  the  public;  i-  i   u 

(g.)  with  respect  to  any  matter,  act  or  thing  which  by 
this  or  the  Special  Act  is  sanctioned,  required  to  be  done, 
or  prohibited. 

2.  Any  such  orders  or  regulations  may  be  made  to 
apply  to  any  particular  district,  or  any  railway,  or  sec- 
tion, or  portion  thereof,  and  the  Board  may  exempt  any 
railway,  or  portion  thereof,  from  the  operation  of  any 
such  order  or  regulation,  for  such  time,  or  during  such 
period,  as  the  Board  deems  expedient. 

3.  The  Board  may  provide  penalties,  when  not  already 
provided  in  this  Act,  to  which  every  company  or  person 
who  offends  against  any  regulation  made  under  this  sec- 
tion shall  be  liable,  which  shall  not  exceed  one  hundred 
dollars  for  each  offence,  and  shall  be  recoverable  on  sum- 
mary conviction.  The  imposition  of  any  such  penalty 
shall  not  lessen  or  affect  any  other  liability  which  any 
company  or  person  may  have  incurred.  51  V.,  c.  29,  s.  10, 
1  and  2,  Am. 

4.  The  Board  may  review,  rescind,  change,  alter  or 
vary  any  rule,  regulation,  order  or  decision  made  by  it, 
whether  previously  published  or  not.  51  V.,  c.  29,  s. 
18,  Am. 

V. — Practice  and  Procedure. 
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26.  Every  document  purporting  to  be  signed  by  the 
Chief  Commissioner  and  Secretary,  or  by  either  of  them, 
or  by  the  Minister  or  inspecting  engineer,  shall,  without 
proof  of  any  such  signature,  be  prima  facie  evidence  in 
all  courts,  and  shall  be  sufficient  notice  to  the  company 
and  all  parties  interested,  (if  served  therewith  in  the 
manner  herein  provided  for  service  of  notice),  that  such 
document  was  duly  signed  and  issued  by  the  Board,  Min- 
ister or  inspecting  engineer  as  the  case  may  be;  and  if 
such  document  purports  to  be  a  copy  of  any  regulation, 
order,  direction,  decision  or  report,  made  or  given  by  the 
Board,  or  the  Minister  or  inspecting  engineer,  shall  be 
prima  facie  evidence  in  all  courts  of  such  regulation, 
order,  direction,  decision  or  report,  and  when  served  on 
the  company,  or  any  j^erson,  in  the  manner  in  section 
twenty-eight  provided  tor  service  of  notice,  shall  be  suffi- 
cient notice  to  the  company  or  such  person,  of  such  regu- 
lation, order,  direction,  decision  or  report  from -the  time 
of  such  service.    51  V.,  c.  29,  s.  26,  Am. 

27.  Any  document  purporting  to  be  certified  by  the 
Secretary  as  being  a  copy  of  any  plan,  profile,  book  of 
reference  or  any   other  document  deposited  with  the 
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Board,  or  of  any  portion  thereof,  shall,  without  proof  of 
signature  of  the  Secretary,  be  in  all  courts  prima  facie 
evidence  of  such  original  document,,  and  that  the  same  is 
so  deposited,  and  is  signed,  certified,  attested  or  executed 
by  the  persons  by  whom  and  in  -the  manner  in  which, 
the  same  purports  to  be  signed,  certified,  attested  or  exe- 
cuted, as  shown  or  appearing  from  such  certified  copy, 
and  also,  if  such  certificate  states  the  time  such  original 
was  so  deposited,  that  the  same  was  deposited  at  the  time 
so  stated.    51  V.,  c.  29,  s.  127,  Am. 

2.  A  copy  of  any  regulation,  order  or  other  document  copies*'of  ^ 
in  the  custody  of  the  Secretary,  or^  of  record  with  the  documents  of 
Board,  certified  by  the  Secretary  to  be  a  true  copy,  and 
sealed  with  the  seal  of  the  Board,  shall,  in  all  courts  and 
for  all  purposes,  be  prima  facie  evidence  of  such  regula- 
tiofn,  order  or  document,  without  proof  of  signature  of 
the  Secretary. 

28.  Any  notice  required  to  be  given  to  the  company,  or  i^n*°oti°gg 
to  any  cbiiipany,  municipality,  corporation,  co-partner- 
shm,  firm  or  individual  may  be,  and  shall  be  deemed  to  be 
sufficiently  given  or  served  by  delivering  the  same,  or  a 
copy  thereof; 

(a.)  in  the  case  of  the  company,  to  the  president,  vice-  comSaifies'*' 
president,  managing  director,  secretary  or  superintendent 
bf  the  company,  or  to  some  adult  person  in  the  employ  of 
the  company  at  the  head  or  any  principal  office  of  the 
companjr ; 

(&.)  m  the  case  of  any  municipality,  or  civic  or  munici-  pamicT'&c"'' 
pal  corporation,  to  the  mayor,  warden,  reeve,  secretary, 
treasurer,  clerk,  chamberlain  or  other  principal  officer 
thereof^ 

(c.)  m  the  case  of  any  other  company,  or  body  corpo-  <.ompan*esf 
rate,  to  the  president,  vice-president,  manager  or  secre- 
tary, or  to  some  adult  person  in  the  employ  of  the  com- 
pany at  the  head  office  of  such  company ; 

{d.)  in  the  case  of  any  firm  or  co-partnership,  to  any     ^o  firms, 
member  of  such  firm  or  co-partnership,  or  left  at  the  last 
place  of  abode  of  any  such  member  with  any  adult  mem- 
ber of  his  household,  or  at  the  office  or  place  of  business 
of  the  firm  with  a  clerk  employed  therein ; 

(e.)  and,  in  the  case  of  any  individual,  to  him  or  left  „  ^°  indivw- 
at  his  last  place  of  abode  with  any  adult  meinber  of  his  "*  ' 
household,  or  at  his  office  or  place  of  business  with  a  clerk 
in  his  employ; 

Provided  that  such  notice  is  sufficient  in  substance,  is  Proviso, 
given  in  sufficient  time,  and,  in  the  case  of  the  Board,  is 
signed  by  the  Secretary  or  Chief  Commissioner,  in  the 
case  of  the  Minister  or  inspecting  engineer,  or  other  offi- 
cer or  person  appointed  by  the  Board  or  the  Minister  and 
required  or  authorized  to  give  such  notice,  is  simed  by 
the  Minister  or  by  such  inspecting  engineer,  officer  or 
other  person,  as  the  case  may  be,  and  in  the  case  of  any 
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company  or  corporation  is  signed  by  its  president  or  sec- 
retary', or  by  its  duly  authorized  agent  or  solicitor,  and 
in  the  case  of  any  person,  is  signed  by  such  person,  or  his 
duly  authorized  agent  or  solicitor, 
ubficltion 'in      2.  When  in  any  of  the  cases  mentioned  in  this  section, 
certain  casesf  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Board 
or  Minister  in  any  matter  within  the  jurisdiction  of  the 
Board  or  Minister,  as  the  case  may  be,  under  this  Act,  that 
service  of  such  notice  cannot  be  made  in  the  manner  pro- 
vided in  this  section,  or  that  the  person  to  be  served  can- 
not be  served,  or  that  the  company  or  person  to  be  served 
is  seeking  to  evade  service  and  therefore  cannot  be  served, 
the  Board  or  Minister,  as  the  case  may  be,  may  order  and 
allow  such  service  to  be  made  by  the  publication  of  such 
notice  for  any  period  not  less  than  three  weeks  in  The 
Canada  Gazette,  and  also,  if  required,  in  any  other  news- 
paper or  newspapers,  and  service  by  such  publication 
shall  be  deemed  to  be  as  sufficient  as  if  the  same  had  beein 
served  in  the  manner  provided  in  the  first  part  of  this 
section. 
ordersT'rtporta     3.  Any  regulation,  order,  direction,  decision,  report  or 
or  other  docu- other  document  may,  unless  in  any  case  otherwise  pro- 
ments.  yided,  be  served  in  like  manner  as  notice  may  be  given 

under  this  section.     51  V.,  c.  29,  s.  28,  Am. 
company  "on         29.  The  company  shall,  as  soon  as  possible  after  the 
receipt  of  no-  receipt  by  it,  or  service  upon  it,  of  any  regulation,  order, 
t  ce  or  or  er.  ^jp^g^j^j^^  decision,  notice,  report  or  other  document  of 
the  Board,  or  the  Minister,  or  the  inspecting  engineer, 
give  cognizance  thereof  to  each  of  its  officers  and  servants 
performing  duties  which  are  or  may  be  affected  thereby, 
by  delivering  a  copy  to  him  or  by  posting  up  a  copy 
thereof  in  some  place  where  his  work  or  his  duties,  or 
some  of  them,  are  to  be  performed.     51  V.,  c.  29,  s.  25, 
Am. 
of  ^?e^"iltions     30.  Publication  by  the  Board,  or  by  leave  of  the  Board, 
and  orders,      for  three  weeks  in  The  Canada  Gazette  of  any  rule,  regu- 
lation, order  or  decision  of  the  Board,  shall  be  sufficient 
notice  thereof  to  the  company,  to  all  persons,  and  to  the 
tice"^^"'*'  °°" public  generally;  and  when  such  rule,  regulation,  order 
or  decision,  is  so  published,  the  same,  while  in  force,  shall 
have  the  like  effect  as  if  enacted  herein,  and  all  courts 
shall  take  judicial  notice  thereof.  . 

appucauonf         ^1.  Except  in  any  case  where  it  is  otherwise  provided, 
ten  days'  notice  of  any  application  to  the  Board,  or  oi 
va^lengto"  of  ^^7  hearing  by  the  Board,  shall  be  sufficient,  unless  in  any 
time.  case  the  Board  directs  longer  notice.    The  Board  may 

in  any  case,  allow  notice  for  any  period  less  than  ten  days 
which  shall  be  sufficient  notice  as  if  given  for  ten  days  or 
longer, 
insurgent"        32.  When  the  Board  is  authorized  to  hear  an  appli«a- 
cases  when^  no  tion.  Complaint  or  dispute,  or  make  any  order,  upon  notice 
ce  g  ven.    ^  ^^  parties  interested,  it  may,  upon  the  ground  of 
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urgency,  or  for  other  reason  appearing  to  the  Board  to  be 
sufficient,  notwithstanding  any,  want  of,  or  insufficiency 
in,  such  notice,  make  the  hke  order  or  decision  in  the  mat- 
ter as  if  due,  notice  had  been  given  to  all  parties;  and 
such  order  or  decision  shall  be  as  valid  and  take  effect 
in  all -respects  as  if  made  on  due  notice;  but  any  person     Rehearing 
entitled  to  notice  and  not  sufficiently  notified  may,  at  any  on  application 
time  within  ten  days  after  becoming  aware  of  such  order  ten  days  alter 
or  decision,  or  within  such  further  time  as  the  Board  may  ""tice  served, 
allow,  apply  to  the  Board  to  vary,  amend  or  rescind  such 
order  or  decision,  and  the  Board  shall  thereupon,  on  such 
notice  to  other  parties  interested  as  it  may  in  its  discre- 
tion think  desirable,  hear  such  application,  and  either 
amend,  alter  or  rescind  such  order  or  decision,  or  dismiss 
the  application,  as  may  seem  to  it  just  and  right. 

33.  AH  regulations  and  orders  made  by  the  Railway     Regulations 

-■-»  ■  •     •  n   Q.DQ    OfQ6rS 

Committee  of  the  Privy  Council,  under  the  provisions  or  of  Rariway 
The  Railway  Act  and  amending  Acts,  in  force  at  the  time  ?ontSue^*in 
of  the'  passage  of  this  Act,  shall  continue  in  force  until  je'^eaied*" 
repealed,  rescinded,  changed  or  varied  under  the  provi- 
sions of  this  Act ;  and  the  Board  shall  have  the  like  pow- 
ers to  repeal,  rescind,  change  or  vary  the  same,  as  in  the 
case  of  regulations  or  of  orders  which  the  Board  may 
make  under  this  Act. 

34.  Notwithstanding  the  repeal  by  this  Act  of  the  said  orfers^o? ^ 
TJie  Railway  Act  and  amending  Acts,  all  orders  of  the  Railway  Com- 
Eail'way  Committee  of  the  Privy  Council  in  force  at  the  Sade^ruies'of^ 
time  of  the  passage  hereof,  may  be  made  rules  or  orders  of  ''°^^*- 

the  Exchequer  Court,  or  of  any  Superior  Court  of  any 

province  in  Canada,  and  may  be  enforced  in  all  respects, 

as  near  as  may  be,  in  the  same  manner  as  provided  by  this 

Act  in  the  case  of  similar  orders  by  the  Board ;  and  all 

penalties,  forfeitures  and  liabilities  attaching,  under  this 

Act,  to  the  violation  of  any  regulation,  or  disobedience  to     Penalties 

any  order  of  the  Board,  shall  apply  and  attach  to  any  vio-  appfy  to'vio-*'* 

lation  of,  or  disobedience  to,  any  regulation  or  order  of  1^/4™^  ''^" 

the  Railway  Committee  of  the  Privy  Council  occurring    . 

after  the  passage  of  this  Act,  in  all  respects,  as  near  as 

mav  be,  as  if  the  same  were  a  regulation  or  order  of  the 

Bokrd. 

36.  Any  decision  or  order  made  by  the  Board  under     Decisions  or 
this  Act  may  be  made  an  order  of  the  Exchequer  Court,  ^,oir&  may  be 
or  a  rule,  order  or  decree  of  any  Superior  Court  of  any  made  rules  of 
province  of  Canada,  and  shall  be  enforced  in  like  manner  ™"' ' 
as  any  rule,  order  or  decree  of  such  court.    51  V.,  c.  29,  s. 
17,  Am. 

2.  To  make  such  decision  or  order  a  rule,  order  or  de-     Practice, 
cree  of  such  court,  the  usual  practice  and  procedure  of  the 
court  in  such  matters  may  be  followed ;  or,  in  lieu  thereof, 
the  Secretary  may  make  a  certified  copy  of  such  decision 
or  .order,  upon  which  shall  be  made  the  following  endorse- 


24 


APPENDIX  A. 


Alternative 
"  method. 


When  order 
rescinded  or 
changed. 


Contingent 
orders. 


Subject   to 
terms. 


Limited  as 
to  time. 


Interim 
orders. 


May  grant 
partial  or    • 
other  relief 
than  that 
applied  for. 


Interim   ex 
parte  orders. 


ProTlso: 


Extension  of 
time  specified 
In  order. 


ment  signed  by  the  Chief  Commissioner  and  sealed  with 
the  official  seal  of  the  Board : — 

"  To  move  to  make  the  within  a  rule  (order  or  decree, 
as  the  case  may  ie)  of  the  Exchequer  Court  of  Canada 
((W,  as  the  case  may  he). 

"  Dated  this  day  of  A.  D.  19    . 

"A.  B. 
(Seal.)     "  Chief  Commissioner  of  the  Board  of  Kail- 
"  way  Commissioners  for  Canada." 

And  the  Secretary  may  forward  such  certified  copy,  so 
endorsed,  to  the  registrar,  or  other  proper  officer  of  such 
court,  who  shall,  on  receipt  thereof,  enter  the  same  as  of 
record,  and  the  same  shall  thereupon  become  and  be  such 
rule,  order  or  decree  of  such  court. 

3.  Where  an  order  or  decision  of  the  Board  under  this 
Act,  or  the  Eailway  Committee  of  the  Privy  Council 
under  The  Railway  Act,  has  been  made  a  rule,  order  or 
decree  of  any  court,  any  order  or  decision  of  the  Board 
rescinding  or  changing  the  same  shall  be  deemed  to  cancel 
the  rule,  order,  or  decree  of  such  court,  and  may,  in  like 
manner,  be  made  a  rule,  order  or  decree  of  court. 

36.  The  Board  may  provide  in  any  order  that  the  same, 
or  any  specified  portion  or  terms  thereof,  shall  come  into 
force,  at  a  future  fixed  time,  or  upon  the  happening  of 
any  specified  contingency;  event  or  condition  precedent, 
or  upon  the  performance  to  the  satisfaction  of  the  Board, 
or  person  named  by  it,  of  any  terms  which  the  Board  may 
impose  upon  any  party  interested,  and  it  may  provide  that 
the  whole,  or  any  portion  of  such  order,  shall  have  force 
for  a  limited  time,  or  until  the  happening  of  any  specified 
event.  The  Board  may,  instead  of  making  an  order  final 
in  the  first  instance,  make  an  interim  order,  and  reserve 
further  order  and  direction  to  be  made,  either  at  an  ad- 
journed hearing  of  the  matter,  or  upon  further  appli- 
cation. 

37.  Upon  any  application  made  to  the  Board  under  this 
Act,  the  Board  may  make  an  order  granting  the  whole, 
or  part  only,  of  such  application,  or  may  grant  such  fur- 
ther, or  other  relief,  in  addition  to,  or  substitution  for, 
that  applied  for,  as  to  the  Board  may  seem  just  and 
proper,  as  fully  in  all  respects  as  if  such  application  had 
been  for  such  partial,  other,  or  further  relief. 

38.  Whenever  the  special  circumstances  of  any  case 
seem  to  so  require,  the  Board  may  make  an  interim  ex 
parte  order  authorizing,  requiring  or  forbidding  anything 
to  be  done  which  the  Board  would  be  empowered  on  ap- 
plication, notice  and  hearing  to  authorize,  require  or  for- 
bid. No  such  interim  order  shall,  however,  be  made  for 
any  longer  time  than  the  Board  may  deem  necessary  to 
enable  the  matter  to  be  heard  and  determined. 

39.  When  any  work,  act,  matter  or  thing  is  by  any  reg- 
ulation, order  or  decision  of  the  Board  required  to  be 
done,  performed  or  completed  within  a  specified  time,  the 
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Board  may,  if  the  circumstances  of  the  case  seem  to  so  re- 
quire, upon  notice  and  hearing,  or  in  its  discretion  upon 
ex  parte  application,  extend  the  time  so  specified. 

40.  The  Board  may  make  geneiral  rules  governing,  so  i-uJ^s^^ovctd- 
far  as  shall  not  be  inconsistent  with  the  express  provisions  ing  its  pioced- 
of  this  Act,  its  practice  and  procedure  under  this  Act,  tice.*""^  ^'^'^'^ 
and  generally  for  carrying  this  Act  into  eifect.     Such 

rules  may  be  published  m  The  Canada  Gazette,  and  shall  judSau/"  ^^ 
thereupon  be  judicially  noticed,  and  shall  have  effect  as  if  noticed. 
they  were  enacted  in  this  Act.     The  Board  may,  upon 
terms  or  otherwise,  make  or  allow  any -amendments  in  ments™ 
any  proceedings  before  it. 

41.  No  order  of  the  Board  need  show  upon  its  face  that     Presumption 

T  ,  ..  11  •  ■       of  jurisdiction 

any  proceeding  or  notice  was^had  or  given,  or  any  cir-  to  maise  order. 
cumstance  existed,  necessary  to  give  it  jurisdiction  to 
make  such  order. 

42.  In  determining  any  question  of  fact,  the  Board  ^f-^^J^j^l^^J^^jg 
shall  not  be  concluded  by  the  finding  or  judgment  of  on  questions  of 
any  other  coiirt,  in  any  suit,  prosecution  or  proceeding,  in-  fng'upon'""'^ 
volving  the  determination  of  such  fact,  but  such  finding  i^oard. 

or  judgment  shall,  in  i^roceedings  before  the  Board,  be 
prima  facie  evidence  only. 

2.  The  pendency  of  any  suit,  prosecution  or  proceeding,  of''^BoaM'^*'°t' 
in  any  other  court,  involving  questiohs  of  fact,  shall  not  aicect*ed'  by°° 
deprive  the  Board  of  jurisdiction  to  hear  and  determine  sfutl**""^' 
the  same  questions  of  fact. 

3.  The  finding  or  determination  of  the  Board  ujpon     Finding  of 
any  question  of  fact  within  its  jurisdiction  shall  be  biUd-  fions'^of'facT^' 
ing  and  conclusive  on  all  courts.  '    '   .'  conciusiye. 

43.  The  Board  mav,  of  its.  own  motion  or  upon  the  ap-     ^ay  state 

T      ..  J.  J."  J  1  ■,     V    ■  •    '^    <^ase  for  opin- 

plication  01  any  party,  and  upon  such  security  being  given  ion  of  supreme 
as*  it  directs,  state  a  case,  in  writing,  for-  the  opinion  of  ad™*  °'  ^*"' 
the  Supreme  Court  of  Canada  upon  any  question  which  in 
the  opinion  of  the  Board  is  a  question  of  law.    A  like 
reference  may  also  be  made  at  the  request  of  the  Gov- 
ernor in  Council.    61  V.,  c.  29,  s.  19,  Am. 

2.  The  Supreme  Court  of  Canada  shall  hear  and  deter-     Action 
mine  the  question  or  questions  of  law  arising  thereon,  and  **'^''^°°- 
remit  the  matter  to  the  Board  with  th&  opinion  of  .the 
court  thereon.    51  V.,  c.  29,  si  20,  Am. 

44.  Subject  to  the  provisions  of  this  section,'  every  de-     order  of 
cision  or  order  of  the  Board  shall  be  final.  ^°^''"^  ^°^'- 

2.  The  Governor  in  Council  may,  at  any  time,  in  his  of  ^review  ij^*'* 
discretion,  either  upon  petition  of  any  party,  person  or  Go'vernor  in 
company  interested,  or  of  his  own  motion  and  without  ^°"°'"" 
any  petition  or  application  therefor,  vary,  change  ox  re- 
scind any  order,  decision,  rule  or  regulation  of  the  Board, 
whether  such  order  or  decision  be  made  inter  partes  or 
otherwise,  and  whether  such  regulation  be  general  or  lim- 
ited in  its  scope  and  application ;   £tnd  any  order  which 
the  Governor  m  Cbuncil  may  make  with  respect  thereto 
shall  be  binding  on  the' Board  and  all  parties. 
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3.  An  appeal  shall  lie  from  the  Board  to  the  Supreme 
Court  of  Canada  upon  a  question  of  jurisdiction,  but 
such  appeal  shall  not  lie  unless  the  sa,me  is  allowed  by  a 
judge  of  the  said  court  upon  application  and  hearing  the 
parties  and  the  Board;  the  costs  of  such  application  shall 
be  in  the  discretion  of  the  judge. 

An  appeal  shall  also  lie  from  the  Board  to  such  court 
upon  any  question  which  in  the  opinion  of  the  Board  is  a 
question  of  law,  upon  leave  therefor  having  been  first 
obtained  from  the  Board.  The  granting  of  such  leave 
shall  be  in  the  discretion  of  the  Board. 

4.  Upon  such  leave  being  obtained  the  party  so  appeal- 
ing shall  deposit  with  the  registrar  of  the  Supreme  Court 
of  Canada  the  sum  of  two  hundred  and  fifty  dollars,  by 
way  of  security  for  costs,  tod  thereupon  the  registrar  of 
such  court  shall  set  the  appeal  down  for  hearing  on  the 
first  day  of  the  next  session;  and  the  party  appealing 
shall  within  ten  days  after  the  deposit,  give  to  the  pa,r- 
ties  affected  by  the  appeal,  or  their  respective  solicitors 
by  whom  such  parties  were  represented  before  the  Board, 
and  to  the  Secretary,  notice  in  writing  that  the  case  ha^ 
been  so  set  down  to  be  heard  in  appeal  as  aforesaid ;  and 
the  said  appeal  shall  be  heard  by  such  court  as  speedily 
as  practicable. 

5.  On  the  hearing  of  any  such  appeal  the  Supreme 
Court  of  Canada  may  draw  all  such  inferences  as  are  not 
inconsistent  with  the  facts  expressly  found  by  the  Board, 
and  are  necessary  for  determining  the  question  of  juris- 
diction, or  law,  as  the  case  may  be,  and  shall  certify  their 
opinion  to  the  Board,  and  the  Board  shall  make  an  order 
in  accordance  with  such  opinion. 

6.  The  Board  shall  be  entitled  to  be  heard,  by  counsel 
or  otherwise,  upon  the  argimient  of  any  such  appeal. 

7.  The  Supreme  Court  of  Canada  shall  have  power  to 
fix  the  costs  and  fees  to  be  taxed,  allowed  and  paid  upon 
such  appeals,  and  to  make  rules  of  practice  respecting 
appeals  under  this  section,  and  until  such  rules  are  made 
the  rules  and  practice  applicable  to  appeals  from  the  Ex- 
chequer Court  tp  the  Supreme  Court  of  Canada  shall  be 
applicable  to  an  appeal  under  this  Act. 

8.  Neiliier  the  Board  nor  any  member  of  the  Board 
shall  in  any  case  be  liable  to  any  costs  by  reason  or  in  re- 
spect, of  any  appea.1  or  application  imder  this  section. 

9.  Save  as  provided  in  this  section,  an  order,  decision 
or  piioceeding  of  the  Board  shall  not  be  questioned  or  re- 
viewed, restrained  or  removed  by  prohibition,  injunction, 
certiorari,  or  aijy  other  process  or  proceeding  in  any  court. 
Sub.  for  51  v.,  0.  29,  s.  21. 

45.  The  Governor  in  Council  may  at  any  time  refer  to 
the  Board  for  a  report,  or  other  action,  any  question,  mat- 
ter or  thing  arising,  or  required  to  be  done,  under  this 
Act,  or  the  Special  Act,  and  the  Board  shall  wiliiout 
delay  comply  tlierewith. 
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46.  The  costs,  of  and  incidental  to  any  ptoceeding  be-  costs, 
fore  the  Board  shall  be  in  the  discretion  of  the  Board,  and 
may  fee  fixed  in  any  case  at  a  sum  certain,  or  may  be 
taxed.  The  Board  may  order  by  whom  and  to  whom  the 
same  are  to  be  paid,  and  by  whom  the  same  are  to  be, 
taxed  and  allowed. 

2.  The  Board  may  prescribe  a  scale  under  which  such  oofts*'*  °^ 
costs  shall  be  taxed. 

47.  When  the  Board,  in  the  exercise  of  anypower  vested  wo?ks*ordeiei 
in  it  by  this  Act,  or  the  Special  Act,  in  and  by  any  order  by  Board, 
directs  any  structure,  appliances,  equipment,  works,  re- 
newals, or  repairs  to  be  provided,  constructed,   recon- 
structed, altered,  installed,  operated,  used  or  maintained, 

it  may  order  by  what  company,  municipality  or  person, 
interested  or  affected  by  such  order,  as  the  case  may  be, 
and  when  or  Within  what  time,  and  upon  what  terms  and 
conditions  as  to  the  payment  of  compensation  or  other- 
wise, and  under  what  supervision,  the  same  shall  be  pro- 
vided, constructed,  reconstructed,  altered,  installed,  oper- 
ated,  used  or  maintained ;   and  the  Board  may  order  by  orag'J.'^^y  ™^^ 
whom,  in  what  proportion,  and  when,  the  cost  and  ex-  whom  to  be 
penses  of  providing,  constructing,  reconstructing,  alter- aSd^pTia!^ 
ing,  installing  and  executing  such  structures,  equipment, 
works,  renewals,  or  repairs,  or  the  supervision  (if  any),. 
or  the  continued  operation,  use  or  maintenance  of  the 
same,  or  of  otherwise  complying  with  such  order,  shall  be 
paid. 

48.  The  Board  may  appoint  or  direct  any  person  to     Board  may 

1  •  ■  ji  ■       T      S  order  In- 

make  an  mquiry  and  report  upon  any  application,  com- quiries. 
plaint  or  dispute  pending  b&fqre  such  Board,  or  any' 
matter  or  thing  over  which  the  Board  has  jurisdiction 
under  this, or  the  Special  Act.     51  Y.,  c.  29,  s.  12,  Am. 
2.  The  Minister  may,  with  the  approval  of  the  Gov-     Minister 

.      y~,  -,  r  ' ,  IT         ,  ^^  i     •  •        may   order   In- 

ernor  in  Council,  appoint  and  direct  any  person  to  inquire  quiry. 
into  and  report  upon  any  matter  or  thing  which  the  Min- 
ister is  authorized  to  deal  with  under  this  Act  or  the 
Special  Act. 

49.  The  Board,  the  Minister,  inspecting  engineer,  or  Powers  re- 
person  appointed  under  this  Act  to  make  any  inquiry  or  qulrfes."  '"' 
report  may : — 

(a.)  enter  upon  and  inspeet  any  place,  building,  or 
works,  being  the  property  or  under  the  control  of  any 
company,  the  entry  or  inspection  of  which  appears  to  it     Entry, 
or  him  requisite ; , 

(6.)  inspect  any  works,  structure,  rolling  stock  or  prop-     inspection, 
erfy  of  the  company ; 

(c.)  rwjuire  the  attendance  of  all  such  persons  as  it  or  ^^ -^ft^^gl^™ 
he  thinks  fit  to  call  before  it  or  him,  and  examine,  and  ana  replies, 
require  answers  or  returns  to  such  inquiries  as  it  or  he 
thinks  fit  to  make ; 

(d.)  require  the  production  of  all  books,  papers,  plans,  of  *'do?uments, 
specifications,  drawings  and  documents,  relating  to  the  <**<=■ 
matter  before  it  or  him ; 
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Oaths.  (e.)  administer  oaths,  affirmations  or  declarations; 

2.  And  shall  have  the  like  power  in  summoning  wit- 
nesses and  enforcing  their  attendance,  and  compelling 
them  to  giye  evidence  and  produce  books,  papers  or  things 
which  they  are  required  to  produce,  as  is  vested  in  any 
court  in  civil  case's.     51  V.,  c.  29,  ss.  13  and  IS^,  Am. 

Witness  50.  Every  person  summoned  to  attend  before  the  Board 

**^'  or  the  Minister,  or  before  any  inspecting  engineer,  or  per- 

son appointed  under  this  Act  to  make  inquiry  and  report 
shall,  in  the  discretion  of  the  Board  or  the  Minister,  re- 
ceive the  like  fees  and  allowances  for  so  doing  as  if  sum- 
moned to  attend  before  the  Exchequer  Court.  51  V.,  c. 
29,  s.  16,  Am. 

No  person        2.  No  person  shall  be  excused  from  attending  and  tes- 
te  be   excmed  ,  •  «■    •  '^      »  i      •  u      i  j.      -js 

from  testify-  tifymg  or  trom  producing  books,  papers,  taritts,  con- 
'"^*  tracts,  agreements  and  documents  before  the  Board,  or  in 

obedience  to  the  subpoena  or  order  of  the  Board,  or  of  any 
person  authorized  to  hold  any  investigation  or  inquiry 
under  this  Act,  or  in  any  cause  or  proceeding  based  upon 
or  growing  out  of  any  alleged  violation  of  this  Act,  on 
the  ground  or  for  the  reason  that  the  testimony  or  evi- 
dence, documentary  or  otherwise,  required  of  him,  may 
tend  to  criminate  him  or  subject  him  to  any  proceeding 
or  penalty ;  but  no  evidence  so  given,  nor  any  document 
so  produced,  shall  be  used  or  receivable  against  such  per- 
son in  any  criminal  proceeding  thereafter  instituted 
against  him  other  than  a  prosecution  for  perjury  in  giv- 
ing such  evidence. 
Proof  of  3.  In  any  proceeding  before  the  Board  and  in  any  ac- 

ocumen  s.  j.^^^^  ^^  proceeding  under  this  Act,  every  written  or  printed 
document  purporting  to  have  been  issued  or  authorized 
by  the  company,  or  any  officer,  agent,  or  employee  of  the 
company,  or  any  other  person  or  company  for  or  on  its 
behalf,  shall,  as  against  the  company,  be  received  as  prima 
facie  evidence  of  the  issue  of  such  document  by  the  com- 
pany and  of  the  contents  thereof  without  any  further 
proof  than  the  mere  production  of  such  document. 

VI. — Incorporation  and  Organization  ow  Compant. 

Incorporation, 

to^hST°cOT-  51.  Every  company  incorporated  under  a  special  Act 
porate  powers,  shall  be  a  body  corporate,  under  the  name  declared  in  the 
Si)ecial  Act,  and  shall  be  vested  with  all  such  powers, 
privileges  and  immunities  as  are  necessary  to  carry  into 
effect  the  intention  and  objects  of  this  Act,  and  of  the 
Special  Act,  and  which  are  incident  to  such  corporation, 
or  are  expressed  or  included  in  The  Interpretation  Act. 
51  v.,  c.  29,  s.  31. 

O'ffices. 

Head  office.       52,  The  head  office  of  the  company  shall  be  in  the  place 
designated  in  the  Special  Act,  but  the  company  may,  by 
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by-law,  from  time  to  time,  change  the  location  of  its  head  ipcatiMu*  *** 
office  to  any  place  in  Canada,  notice  thereof  to  be  given 
to  the  Secretary  of  the  Board  who  shall  keep  a  register 
for  the  purpose.     The  directors  of  the  company  may  es- 
tablish one  or  more  offices  in  other  places  in  Canada  or     Offices, 
elsewhere.    51  V.,  c.  29,  s.  32,  Am. 

Provisioned  Directors, 

53.  The  persons  mentioned  by  name  as  such  in  the  Spe-     Provisional 
cial  Act  are  hereby  constituted  provisional  directors  of 

the  company,  and  of  such  provisional  directors  a  majority     Majority 

shall  be  a  quorum,  and  the  said  provisional  directors  shall  i"°™™- 

hold  office  as  such  until  the  first  election  of  directors,  and 

may  forthwith  open  stock  books  and  procure  subscriptions     Powers. 

of  stock  for  the  undertaJdng,  and  receive  payments  on 

account  of  stock  subscribed,  and  cause  plans  and  surveys 

to  be  made,  and  deposit  in  any  chartered  bank  of  Canada 

moneys  received  by  them  on  account  of  stock  subscribed, 

which  moneys  shall  not  be  withdrawn,  except  for  the  pur-     Deposit  ot 

poses  of  the  undertaking,  or  upon  the  dissolution  of  the  ™°°®^^- 

company  for  any  f;ause  whatsoever.     51  V.,  c.  29,  s.  33. 

54.  If  more  than  the  whole  stock  has  been  subscribed,     Allotment  of 
the  provisional  directors  shall  allocate  and  apportion  the  ^  °°  " 
authorized  stock  among  the  subscribers  as  they  deem  most 
advantageous  and  conducive  to  the  furtherance  of  the 
imdBrtaking.    51  V.,  c.  29,  s.  34. 

Capital. 

55.  The  capital  stock  of  the  company,  the  amount  of  j^^p'**! 
which  shall  be  stated  in  the  Special  Act,  shall  be  divided  shares?" 
into  shares  of  one  hundred  dollars  each;  and  the  money 

so  raised  shall  be  applied,  in  the  'first  place,  to  the  pay- 
ment of  all  fees,  expenses  and  disbursements  for  procuring 
the  passing  of  the  Special  Act,  and  for  making  the  sur- 
veys, plans  and  estimates  of  the  works  authorized  by  the  Application 
Special  Act ;  and  all  the  remainder  of  such  money  shall  °  '"°™*  ^' 
be  applied  to  the  making,  equipping,  completing  and 
maintaining  of  the  railway,  and  other  purposes  of  the  un- 
dertaking.    51  v.,  c,  29,  s.  35. 

56.  So  soon  as  twenty-five  per  cent  of  the  capital  has     First  meet- 
been  subscribed,  and  ten  per  cent  of  the  amount  subscribed  LoMers.^''*'*" 
has  been  paid  into  some  chartered  bank  in  Canada,  the 
provisional  directors  shall  call  a  meeting  of  the  share- 
holders of  the  company  at  the  place  where  the  head  office 

is  situate,  at  such  time  as  they  think  proper,  giving  the     Notice 
notice  prescribed  by  section  sixty-one  of  this  Act,  at  which  **®™°*- 
meeting  the  shareholders  who  have  paid  at  least  ten  per 
cent  on  the  amount  of  stock  subscribed  for  by  them  shall, 
from  the  shareholders  possessing  the  qualifications  here- 
inafter mentioned,  elect  the  number  of  d^eetors  pre-     Election  of 
scribed  by  Special  Act.    51  V.,  c.  29,  s.  36.  aiiectqrs. 
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57.  The  original  capital  stock  of  the  company  may, 
with  the  approval  of  the  Governor  in  Council,  be  in- 
creased, from  time  to  time,  to  any  amount,  if  such  increase 
is  sanctioned  by  a  vote,  in  person  or  by  proxy,  of  the 
shareholders  who  hold  at  least  two-thirds  in  amount  of 
the  subscribed  stock  of  the  company,  at  a  meeting  ex- 
pressly called  by  the  directors  for  that  purpose  by  a  notice 
in  writing  to  each  shareholder,  delivered  to  hiin  per- 
sonally, or  properly  directed  to  him  and  deposited  in  the 
post  office  at  least  twenty  days  previously  to  such  meeting, 
stating  the  time,  place  and  object  of  such  meeting,  and 
the  amount  of  the  proposed  increase ;  and  the  proceedings 
of  such  meeting  shall  be  entered  in  the  minutes  of  the  pro- 
ceedings of  the  companj',  and  thereupon  the  capital  stock 
may,  with  such  approval,  be  increased  to  the  amount 
sanctioned  by  such  vote.     51  V.,  c.  29,  s.  37. 

58.  Municipal  corporations  in  any  province  in  Canada 
duly  empowered  so  to  do  by  the  laws  of  the  province,  and 
subject  to  the  limitations  and  restrictions  in  such  laws 
prescribed,  may  subscribe  for  any  number  of  shares  in  the 
capital  stock  of  the  company;  and  the  mayor,  warden, 
reeve  or  other  head  officer  of  any  such  corporation  holding 
stock  to  the  amount  of  twenty  thousand  dollars  or  up- 
wards, shall  be  ex  o-fjicio  one  of  the  directors  of  the  com- 
pany in  addition  to  the  number  of  directors  authorized 
by  the  Special  Act,  unless  in  such  Special  Act  provision 
is  made  for  the  representation  of  such  corporation  on  the 
directorate  therof.     51  V.,  c.  29,  s.  38,  Am. 

Meetings  of  Shareholders. 

59.  A  general  meeting  of  the  shareholders  for  the 
election  of  directors  and  for  the  transaction  of  other  busi- 
ness connected  with  or  incident  to  the  undertaking,  to  be 
called  "  the  annual  meeting,"  shall  be  held  annually  on 
the  day  mentioned  in  the  Special  Act ;  and  other  general 
meetings,  to  be  called  "  special  meetings,"  may  be  called 
at  any  time  by  the  directors,  or  by  shareholders  represent- 
ing at,  least  one- fourth  in  value  of  the  subscribed  stock, 
if  the  directors,  having  been  requested  by  such  share- 
holders to  convene  such  special  meeting,  for  twenty-one 
days  thereafter  fail  to  call  such  meeting.  51  V.,  c  29, 
s.  40,  ss.  1. 

60.  All  general  meetings,  whether  annual  or  special, 
shall  be  held  at  the  head  office  of  the  company.  51  V., 
c.  29,  s.  40,  ss.  2. 

61.  At  least  four  weeks  public  notice  of  any  meeting 
shall  be  given  by  advertisement  published  in  The  Canada 
Gazette,  and  in  at  least  one  newspaper  published-  in  the 
place  where  the  head  office  is  situate,  in  which  notice  shall 
be  specified  the  place  and  the  day  and  the  hour  of  meet- 
ing; all  such  notices  shall  be  published  weekly,  and  a  copy 
of  such  Gazette  containing  such  notice  shall,  on  produc- 
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tion  thereof,  be  sufficient  evidence  of  such  notice  having 
been  given.    51  V.,  c.  29,  s.  41. 

62.  Any  business  connected  with  or  incident  to  the  „^^'>»t  y*^'- 
undertalang  may  be  transacted  at  an  annual  meeting,  transacted, 
excepting  such  business  as,  by  this  Act  or  the  Special 

Act,  is  required  to  be  transacted  at  a  special  meeting; 
but  no  special  meetiiig  shall  enter  upon  any  business  not 
set  forth  in  the  notice  upon  which  it  is  convened.  51  V., 
c.  29,  s.  42. 

63.  The  number  of  votes  to  which  each  shareholder  Voting, 
shall  be  entitled,  on  every  occasion  when  the  votes  of  the 
shareholders  are  to  be  given,  shall  be  in  the  proportion  of 

the  number  of  shares  held  by  him,  and  on  which  all  calls  ^rrearf  '" 
due  have  been  paid.    51  V.,  c.  29,  s.  43. 

64.  Every  shareholder,  whether  resident  in  Canada  or     voting  by 
elsewhere,  may  vote  by  proxy,  if  he  sees  fit,  and  if  such  p'"*'* 
proxy  produces  from  his  constituent  an  appointment  in 
writing,  in  the  words  or  to  the  effect  following,  that  is 

to  SOT : — 

"  I,  of  ,   one  of  the  shareholders     Form  of 

of  the  ,  do  hereby  appoint  of  p'^°^'- 

,  to  be  my  proxy,  and  in  my  absence,  to  vote 
or  give  my  assent  to  any  bu^ness,  matter  or  thing  relat- 
ing to  the  undertaking  of  the  said  that  IS  men- 
tioned or  proposed  at  any  meetihg  of  the  shareholders 
of  the  said  company,  in  such  manner  as  he,  the  said 
thinks  proper. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  the  day  of  in  the  year     "  ." 

51  v.,  c.  29,  s.  44. 

65.  The  votes  by  proxy  shall  be  as  valid  as  if  the  con-     validity  of 
stituents  had  voted  in  person ;  and  every  matter  or  thing  ^°**  *"  proxy, 
proposed  or  considered   at  any  meeting  of  the  share- 
holders shall  be  determined  by  the  majority  of  votes  and 

proxies  then  present  and  given ;    and  all  decisions  and  Tote*wnd^g. 
acts  of  any  such  majority' shall  bind  the  company  and  be 
deemed  the  decisions  and  acts  of  the  company.     51  V.,  c. 
29,  s.  45. 

66.  Copies  of  the  minutes  of  proceedings  and  resolu- ^^cert'fted 
tions  of  the  shareholders  of  the  company,  at  any  annual  mtautes,  etc. 

:  or  special  ■  meeting,  and  of  the  minutes  of  proceediligs 
'  and  resolutions  of  the  directors,  at  their  meetings,  ex- 
tracted from  the  minute  bdok,  kept  by  the  secretary  of 
the  company,  and  by  him  certified  to  be  true  copies  ex-  Evidence, 
tracted  from  such  minute  books,  and  when  sealed  with 
the  company's  seal  shall,  without  proof  of  the  signature 
of  such  secretary,  be  evidence  of  such  proceedings  and 
resolutions  in  any  court.     51  V.,  c.  29,  s.  212. 

67.  AH  notices  given  by  the  secretary  of  the  company     Notices  by 
by  order  of  the  directors  shall  be  deemed  notices  by  tjievlul!*'^ 
directors  of  the  company.,    51  Y.,  c.  29,  s.  213. 
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68.  A  board  of  directors,  which  may  be  known  as  the 
directors,  of  the  company,  to  manage  its  affairs,  the  num- 
ber of  whom  shall  be  stated  in  the  Special  Act,  and  a 
majority  of  whom  shall  form  a  quormn,  shall  be  chosen  at 
the  annual  meeting;  and  if  such  election  is  not  held  on 
the  day  appointed  therefor,  the  directors  shall  cause  such 
election  to  be  held  at  a  special  meeting  duly  called  for 
that  purpose  within  as  short  a  delay  as  possible  after  the 
day  so  appointed.    51  V.,  c.  2»,  s.  46,  Am. 

69.  No  person  shall  vote  on  such  subsequent  daVj  ex- 
cept those  who  would  have  been  entitled  to  vote  if  the 
election  had  been  held  on  the  day  when  it  should  have 
been  held.     51  V.,  c.  29,  s.  47. 

70.  Vacancies  in  the  directors  shall  be  filled  in  th^ 
manner  prescribed  by  the  by-laws.     51  V.,  c.  29,  s.  48. 

71.  No  person  shall  be  a  director  unless  he  is  a  share- 
holder, owning  twenty  shares  of  stock  and  has  paid  all 
calls  due  thereon,  and  is  qualified  to  vote  for  directors  at 
the  election  at  which  he  is  chosen.     51  V.,  c.  29,  s.  49. 

72.  The  directors  appointed  at  the  last  election,  or 
those  appointed  in  their  stead  in  case  of  vacancy,  shall 
remain  in  office  until  the  next  ensuing  election  oi  direc- 
tors.    51  v.,  c.  29,  s.  50. 

73.  In  case  of  the  death,  absence  or  resignation  of  any 
of  the  directors,  others  may,  unless  otherwise  prescribed 
by  the  by-laws,  be  appointed  in  their  stead  by  the  remain- 
ing directors;  and,  in  case  such  remaining  directors  do 
not  constitute  a  quorum,  then  by  the  shareholders  at  a 
special  meeting  to  be  called  for  that  purpose ;  but  if  such 
appointment  is  not  made,  such  death,  absence  or  resigna- 
tion, shall  not  invalidate  the  acts  of  the  remaining  direc- 
tors.    51  v.,  c.  29,  s.  51. 

74.  The  directors  shall,  at  their  first  or  at  some  other 
meeting  after  the  election  elect  one  of  their  number  to  be 
the  president  of  the  company,  who  shall  always,  when 
present,  be  the  chairman  of  and  preside  at  all  meetings 
of  the  directors,  unless  otherwise  provided  by  by-law, 
and  shall  hold  his  office  until  he  ceases  to  be  a  director, 
or  until  another  president  has  been  elected  in  his  stead; 
and  they  may,  in  like  manner,  elect  a  vice-president,  who 
shall  act  as  chairman  in  the  absence  of  the  president. 
51  v.,  c.  29,  s.  52,  Am. ;— 61  V.,  c.  22,  s.  3. 

75.  The  directors,  at  any  meetii^:  at  which  not  less 
than  a  quorum  are  present,  shall  be  competent  to  use  and 
exercise  all  and  any  of  the  powers  vested  in  the  directors. 
51  v.,  c.  29,  s.  53. 

76.  The  act  of  a  majority  of  a  quorum  of  the  directors 
present  at  any  meeting  regularly  held,  shall  be  deemed  the 
act  of  the  directors.    51  V.,  c.  29,  s.  64. 

77.  No  director  shall  have  rhore  than  one  vote,  except 
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the  chairman,  who  shall,  in  case  of  a  division  of  equal 
numbers,  have  the  casting  vote.    51  V.,  c.  29,  s.  55. 

78.  The  directors  shall  be  subject  to  the  examination  suge'cTt"™ 
and  control  of  the  shareholders  at  their  annual  meetings,  shareholders 
and  shall  be  subject  to  all  by-laws  of  the  company,  and  to  ^^^  by-iaws. 
the  orders  and  directions  from  time  to  time  made  or  given 

at  the  annual  or  special  meetings;   but  such  orders  and 
directions  shall  not  be  contrary  to  or  inconsistent  with  any     Proviso, 
express  directions  or  provisions  of  this  Act  or  of  the  Spe- 
cial Act.     51  v.,  c.  29,  s.  56,  Am. 

79.  No  person  who  holds  any  office,  place  or  employment     Disability  of 
in,  or  who  is  concerned  or  interested  in  any  contract  under  tractor's  "and 
or  with  the  company,  or  is  surety  for  any  contractor  with  sureties. 

the  company,  shall  be  capable  of  being  chosen  a  director, 
or  of  holding  the  office  of  director,  nor  shall  any  person 
who  is  a  director  of  the  company  enter  into,  or  be  directly 
or  indirectly,  for  his  own  use  and  benefit,  interested  in  any 
contract  with  the  company,  other  than  a  contract  which 
relates  to  the  purchase  of  land  necessary  for  the  railway, 
or  be  or  become  a  partner  of  or  surety  for  any  contractor 
with  the  company.     51  V.,  c.  29,  s.  57. 

80.  The  directors  may  make  by-laws  or  pass  resolutions,  ma''' makTb 
from  time  to  time,  for  the  following  purposes : —  law^s  re'spect^ 

(a.)  for  the  management  and  disposition  of  the  stock,  '°|t^t,  prop. 
propertyj  business  and  affairs  of  the  company,  not  incon-  e^ty  ana  busi- 
sistent  with  the  laws  of  Canada ;  pany. 

(6.)  for  the  appointment  of  all  officers,  servants  and     -^pp"'"'- 
artificers  and  for  prescribing  their  respective  duties  and  cers  and  "serV 
the  compensation  to  be  made  therefor ;  ''°*^- 

(c.)  for  the  retirement  of  such  of  said  officers  and  serv-     R^irement 
ants,  on  such  tenns  as  to  an  annual  allowance  or  other-  °  °  *^*'^^' 
wise,  as  in  each  case  the  directors,  in  the  interest  of  the 
company's  service  and  under  the  circumstances,  consider 
just  and  reasonable.     59  V.,  c.  9,  s.  1. 

81.  The  directors  shall,  from  time  to  time,  appoint  such  ^  ^pp»j'°^ 
officers  as  they  deem  requisite,  and  shall  take  sufficient  cers  and°e- 
security,  by  one  or  more  bonds,  or  by  the  guarantee  of  any  ^^l^_  *"  ^^ 
society  or  joint  stock  company  incorporated  and  em- 
powered to  grant  guarantees,  bonds,  covenants  or  policies 

for  the  integrity  and  faithful  accounting  of  persons  occu-  • 
pying  positions  of  trust,  or  for  other  like  purposes,  as 
they  deem  expedient,  from  the  managers  and  oiiicers,  for 
the  time  being,  for  the  safe-keeping  and  accounting  for 
by  them,  respectively,  of  the  moneys  raised  by  virtue  of 
this  Act  and  the  Special  Act,  and  for  the  faithful  execu- 
tion of  their  duties,  as  the  directors  think  proper.  51  V., 
c.  29,  s.  59. 

82.  In  case  of  the  absence  or  illness  of  the  president,   .Powers  of 
the  AHce-president  shall  have  all  the  rights  and  powers  of  ^"^®"P'^ 
the  president,  and  may  sign  all  debentures  and  other  in- 
struments, and  perform  all  acts  which,  by  the  regulations 

and  by-laws  of  the  company,  or  by  the  Special  Act,  are 
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Absence  of 
president  may 
be  entered  on 
minutes. 


Evidence. 


Annual  ac- 
counts. 


required  to  be  signed,  performed  and  done  by  the  presi- 
dent.    51  v.,  c.  29,  s.  60. 

83.  The  directors  may,  at  any  meeting  of  directors,  re- 
quire the  secretary  of  the  company  to  enter  such  absence 
or  illness  among  the  proceedings  of  such  meeting ;  and  a 
certificate  thereof,  signed  by  the  secretary  of  the  company, 
shall  be  deliTered  to  any  person  requiring  the  same,  on 
payment  to  the  treasurer  of  one  dollar,  and  such  certifi- 
cate shall  be  taken  and  considered  as  prima  facie  evidence 
of  such  afbsence  or  illness,  at  and  during  the  period  in  the' 
said  certificate  mentioned,  in  all  proceedings  in  courts  of 
justice  or  otherwise.     51  V.,  c.  29,  s.  61  Am. 

84.  The  directors  shall  cause  to  be  kept  and,  annually, 
on  the  thirtieth  day  of  June,  to  be  made  up  and  bal- 
anced, a  true,  exact  and  particular  account  of  the  moneys 
collected  and  received  by  the  company  or  by  the  directors 
or  managers  thereof,  or  otherwise  for  the  use  of  the  com- 
pany, and  of  the  charges  and  expenses  attending  the 
erecting,  making,  supporting,  maintaining  and  carrying 
on  of  the  undertaking,  and  of  all  other  receipts  and  ex- 
penditures of  the  company  or  the  directors.  51  V.,  c.  29, 
s.  62. 

CaUs. 


Calls  upon 
shareholders. 


Notice  of 
call. 


Publication 
of  notice  of 
call. 


Payment    of 
calls. 


Overdue 
calls  bear  In 
teres  t. 


85.  The  directors  may,  from  time  to  time,  make  such 
calls  of  money  upon  the  respective  shareholders,  in  respect 
of  the  amount  or  capital  respectively  subscribed  or  owing 
by  them,  as  they  deem  necessary;  and  at  least  thirty 
days'  notice  shall  be  given  of  each  call,  and  no  call  shall 
exceed  the  amount  prescribed  in  the  Special  Act,  or  be 
made  at  a  less  interval  than  two  months  from  the  previous 
call,  nor  shall  a  greater  amount  be  called  in,  in  any  one 
year,  than  the  amount  prescribed  in  the  Special  Act;  but 
nothing  herein  contained  shall  prevent  the  directors  from 
making  more  than  one  call  by  one  resolution  of  the  board : 
Provided,  that  the  intervals  between  such  calls,  the  notices 
of  each  call,  and  the  other  provisions  of  this  Act  and  of 
the  Special  Act,  in  respect  of  calls,  are  duly  observed  and 
given.     51  V.,  c.  29,  s.  63. 

86.  All  notices  of  calls  upon  the  shareholders  of  the 
company  shall  be  published  as  provided  by  section  sixty- 
one  of  this  Act,  and  a  copy  of  the  Gazette  therein  men- 
tioned shall,  on  production  thereof,  be  sufficient  evidence 
of  such  notice  having  been  given.     51  V.,  c.  29,  s.  64. 

87.  Every  shareholder  shall  be  liable  to  pay  the  amount 
of  the  calls  so  made  in  respect  of  the  shares  held  by  him, 
to  the  persons  and  at  the  times  and  places,  from  time  to 
time,  appointed  by  the  company  or  the  directors.  61  V., 
c.  29,  s.  65. 

88.  If,  on  or  before  the  day  appointed  for  payment  of 
any  call,  any  shareholder  does  not  pay  the  amount-of  such 
call,  he  shall  be  liable  to  .pay  interest  for  the  same,  at  the 
rate  of  five  per  centum  per  annum,  from  the  day  ap- 
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pointed  for  the  payment  thereof  to  the  time  of  the  actual 
payment.    51  V.,  c.  29,  s.  66,  Am. 

89.  If,  at  the  time  appointed  for  the  payment  of  any  pay*"°ii*  *° 
call,  any  shareholder  fails  to  pay  the  amount  of  the  call, 

he.  may  be  sued  for  the  same  in  any  court  of  competent 
jurisdiction,  and  the  same  shall  be  recoverable,  with  law-  j.  ^<=t'o" 
f ul  interest  from  the  day  on  which  the  call  became  pay-    "*""• 
able.    51  V.,  c.  29,  s.  67. 

90.  In  any  action  or  suit  to  recover  any  money  due  „'*"*^'''''', 
upon  any  call,  it  shall  not  be  necessary  to  set  forth  the  spe-  sufts''for'caliB. 
cial  matter,  but  it  shall  be  sufficient  to  declare  that  the  de- 
fendant is  the  holder  of  one  share  or  more,  stating  the 

number  of  shares,  and  is  indebted  in  the  sum  of  money 
to  which  the  calls  in  arrear  amount,  in  respect  of  one  call 
or  more,  upon  one  share  or  more,  stating  the  number  and 
amount  of  each  of  such  calls,  whereby  an  action  has 
accrued  to  the  company.    51  V.,  c.  29,  s.  68. 

Dividends  and  Interest. 

91.  The  directors  may,  with  the  sanction  of  the  share-  ^j,  diTJaeSas  ° 
holders  of  the  company,  at  a  general  meeting,  declare  a 
dividend  to  be  paid  out  of  the  net  profits  of  the  under- 
taking.   51  v.,  c.  29,  s.  69,  Am. 

2.  Such  dividend  shall  be  at  and  after  the  rate  of  so    Rate, 
much  per  share  upon  the  several  shares  held  by  the  share- 
holders in  the  stock  of  the  company.    51  V.,  c.  29,  s. 
70,  Am. 

92.  The  directors  may,  before  recommending  any  div-     Reserve 
idend,  set  aside  out  of  the  profits  of  ,the  company  such  ""  " 
sums  as  they  think  proper  as  a  reserve  fund,  to  meet 
contingencies,  or  for  equalizing  dividends,  or  for  repair- 
ing, maintaining,  renewing  or  extending  the  railway  or 

any  portion  thereof,  and  shall  submit  their  action  in  re- 
gard to  such  reserve  fund  to  the  shareholders  at  a  general 
meeting  for  their  approval ;  and  the  directors  may  invest 
the  sum  so  set  apart  as  a  reserve  fund  in  such  securities  as 
they  select,  not  however  inconsistent  with  this  or  the 
Special  Act. 

93.  No  dividend  shall  be  declared  whereby  the  capital  to°m 'af? ^  °°* 
of  the  company  is  in  any  degree  reduced  or  impaired,  or  capital?  etc. 
be  paid  out  or  such  capital,  nor  shall  any  dividend  be 

paid,  in  respect  of  any  share  after  a  day  appointed  for 
payment  of  any  call  for  inoney  in  respect  thereof,  until 
such  call  has  been  paid;  but  the  directors  may,  in  their 
discretion,  until  the  railway  is  completed  and  opened  to 
the  public,  pay  interest  at  any  rate  not  exceeding  five    interest  may 
per  centum  per  annum,  on  all  sums  actually  paid  in  cash  cai^'pending 
in  respect  of  the  shares,  from  the  respective  days  on°P|3.'°^°' 
which  the  same  have  been  paid;  and  such  interest  shall 
accrue  and  be  paid  at  such  times  and  places  as  the  di- 
rectors appoint  for  that  purpose.    51  V.,  c.  29,  s.  71,  Am. 
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No  Interest       94.  t<(q  interest  shall  accrue  to  any  shareholder  in  re- 

on  calls  In  ,      r  1  i  •   i  •'n   • 

arrear.  spect  ot  any  share  upon  which  any  call  is  in  arrear,  or  in 

respect  to  any  other  share  held  by  such  shareholder  while 
such  call  remains  unpaid.  51  V.,  c.  29,  s.  72. 
be'deflucte"^'^  ^-  "^^^  directors  may  deduct,  from  any  dividend  pay- 
from  divi-  able  to  any  shareholder,  all  or  any  such  sum  or  sums  of 
money  as  are  due  from  him  to  the  company  on  account  of 
any  call  or  otherwise. 


dends. 


Shares. 

b  ^te"  sf  "*d  ^^'  Shares  in  the  company  may,  by  the  holders  thereof, 
ans  erre  .  ^^  ^^j^  ^^^  transferred  by  instrument  in  writing,  made  in 
duplicate — one  part  of  which  shall  be  delivered  to  the  di- 
rectors, to  be  filed  and  kept  for  the  use  of  the  company, 
and  an  entry  whereof  shall  be  made  in  a  book  to  be  kept 
for  that  purpose,  and  no  interest  or  dividend  on  the  shares 
transferred  shall  be  paid  to  the  purchaser  until  such 
duplicate  is  so  delivered,  filed  and  entered.  51  V.,  c.  29, 
s.  73. 
transfOTs"'  ^^"  Transfers,  except  in  the  case  of  fully  paid-up 

shares,  shall  be  in  the  form  following,  or  to  the  like  effect, 
varying  the  names  and  descriptions  of  the  contracting 
parties  as  the  case  re(juires,  that  is  to  say : — 

"I,  (A.  B)  in  consideration  of  the  sum  of  paid 

to  me  by  (CD),  hereby  sell  and  transfer  to  him 
share  {or  shares)  of  the  stock  of  the  ,  to  hold  to 

him,  the  said  (0.  D),  his  executors,  administrators  and 
assigns  {or  successors  and  assigns,  as  the  case  may  be), 
subject  to  the  same  rules  and  orders  and  on  the  same  con- 
ditions that  I  held  the  same  immediately  before  the  exe- 
cution hereof.  And  I,  the  said  (C  D),  do  hereby  agree 
to  accept  of  the  said  (A.  B.)  share  {or  shares)  sub- 

ject to  the  same  rules,  orders  and  conditions. 

"  Witness  our  hands  this        day  of  in  the  year 

19    .»  ^ 

up^shares?"*'^" .  ^-  ^^  *^^  <^^^®  °^  ^^^J  P^^^  shares  the  transfer  may  be 
in  such  form  as  is  prescribed  by  by-law  of  the  company. 
51  v.,  c.  29,  s.  74.     Am. 

somii  property.     ^'^-  "^^^  ^^^^^  °*  ^^^  company  shall  be  personal  prop- 
erty ;  but  no  shares  shall  be  transferable  until  all  previous 
calls  thereon  have  been  fully  paid  up,  or  untU  the  said 
Ho^fin'trans-  shares  have  been  declared  forfeited  for  the  non-payment 
fers.  of  calls  thereon;  and  no  transfer  of  less  than  a  whole 

share  shall  be  valid.     51  V.,  c.  29,  s.  75. 
sion'Sfrto'ck        98.  If  any  share  in  the  capital  stock  of  the  company  is 
other  than  by  transmitted  by  the  death,  bankruptcy  or  last  will,  dona- , 
trans  er.         ^j^j^  ^j.  testament,  or  by  the  intestacy  of  any  shareholder, 
or  by  any  lawful  means  other  than  the  transfer  herein- 
before mentioned,  the  person  to  whom  such  share  is  trans- 
mitted shall  deposit  in  the  oflSce  of  the  company  a  state- 
ment in  writing,  signed  by  him,  which  shafi  declare  the 
manner  of  such  transmission,  together  with  a  duly  certi- 
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fled  copy  or  probate  of  such  will,  donation  or  testament, 
or  sufficient  extracts  therefrom,  and  such  other  documents 
and  proofs  as  are  necessary ;  and  without  such  proof  the 
person  to  whom  the  share  is  so  transmitted,  as  aforesaid, 
shall  not  be  entitled  to  receive  any  part  of  the  profits  of 
the  company,  or  to  vote  in  respect  of  any  such  share  as  the 
holder  thereof.    51  V.,  c.  29,  s.  76. 

99.  The  company  shall  not  be  bound  to  see  to  the  execu-  „ot*bonnd^to 
tion  of  any  trust,  whether  express,  implied  or  construct-  see  to  exetu- 
ive,  to  which  any  share  or  security  issued  by  it  is  subject,  *'°°  "*  *^"^^- 
and  whether  or  not  the  company  has  had  notice  of  the 

trust;  and  it  may  treat  the  registered  holder  as  the  abso- 
lute owner  of  any  such  share  or  security,  and  accordingly, 
shall  not  be  bound  to  recognize  any  claim  on  the  part  of 
any  other  person  whomsoever,  with  respect  to  any  such 
share  or  security,  or  the  dividend  or  interest  payable 
thereon:  Provided,  that  nothing  herein  contained  shall 
prevent  a  person  equitably  interested  in  any  such  share 
or  security  from  procuring  the  intervention  of  the  court 
to  protect  his  rights.    55-56  V.,  c.  27,  s.  2. 

100.  The  certificate  of  proprietorship  of  any  share  shall  ot^^^^k'^'^ri 
.be  admitted  in  all  courts  as  prima  facie  evidence  of  the  °o(^ "evidence 
title  of  any  shareholder,  his  executors,  administrators  or  °*  *"'*" 
assigns,  or  successors  and  assigns,  as  the  case  may  be,  to 

the  share  therein  specified.    51  V.,  c.  29,  s.  78. 

101.  The  want  of  such  certificate  shall  not  prevent  the  ^  t*certiflcate 
holder.of  any  share  from  disposing  thereof.    51  V.,  c.  29, 

s,  79. 

102.  Every  shareholder  who  makes   default,  for  the   f^?""'!'*.""^® 
space  of  two  months,  in  the  payment  of  any  call  payable  non-payment 
by  him,  together  with  the  interest,  if  any,  accrued  thereon,  °*  *^*"^' 
after  the  time  appointed  for  the  payment  thereof,  shall 

forfeit  to  the  company  his  shares  in  the  company,  and  all 
the  profit  and  benefit  thereof.    51  V.,  c.  29,  s.  80,  Am. 

103.  No  advantage  shall  be  taken  of  the  forfeiture  un-     Method  of 
less  the  shares  are  declared  to  be  forfeited  at  a  general  *"**'*"'^^- 
meeting  of  the  company,  assembled  at  any  time  after  such 
forfeiture  has  been  incurred.    51  V.,  c.  29,  s.  81. 

104.  Everj'  such  forfeiture  shall  be  an  indemnification     Effect  of 
to  and  for  every  shareholder  so  forfeiting,  against  all  uawiityr  °" 
actions,  suits  or  prosecutions,  whateoever,  commenced  or 
prosecuted  for  any  breach  of  contract  between  such  share- 
holder and  the  other  shareholders  with  regard  to  carrying 

on  the  undertaking.    51  V.,  c.  29,  s,  82,  Am. 

105.  The  directors  may  sell,  either  by  public  auction  or     ?i^}?^* 
private  sale,  any  shares  so  declared  to  be  forfeited,  upon  shares, 
authority  therefor  having  been  first  given  by  the  share- 
holders either  at  the  general  meeting  at  which  such  shares 

were  declared  to  be  forfeited  or  at  any  subsequent  general 
meeting;  and  any  shareholder  may  purchase  any  for- 
feited share  so  sold.    51  V.,  c.  29,  s.  83,  Am. 

2.  The  company  shall  not  sell  or  transfer  more  of  the     umitation. 
shares  of  any  such  defaulter  than  will  be  sufficient,  as 
nearly  as  can  be  ascertained  at  the  time  of  such  sale,  to 
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pay  the  arrears  then  due  from  such  defaulter  on  account 
of  any  calls,  together  with  interest,  and  the  expenses  at- 
tending such  sale  and  declaration  of  forfeiture ;  and  if  the 
money  produced  by  the  sale  of  any  such  forfeited  shares 
is  more  than  sufficient  to  pay  all  arrears  of  calls  and  inter- 
est thereon  due  at  the  time  of  such  sale,  and  the  expenses 
attending  the  declaration  of  forfeiture  and  sale  thereof, 
the  surplus  shall,  on  demand,  be  paid  to  the  defaulter. 
arrea^™*be-°'      ^'  ^^  payment  of  such  arrears  of  calls  and  interest  and 
fore  sale.         expenses  is  made  before  any  share  so  forfeited  and  vested 
in  the  company  is  sold,  such  share  shall  revert  to  the  per- 
son to  whom  it  belonged  before  such  forfeiture,  in  such 
manner  as  if  such  calls  had  been  duly  paid. 
of'ulaiureT  to     106.  A  Certificate  of  the  treasurer  of  the  company  that 
f^ifeiture'^*and  ^'^^  forfeiture  of  the  shares  was  declared,  shall  be  suffi- 
of  title  In        cient  evidence  of  the  fact,  and  of  their  purchase  by  the 
purchaser.        purchaser;  and  such  certificate,  with  the  receipt  of  the 
treasurer  for  the  price  of  such  shares,  shall  constitute  a. 
good  title  to  the  shares;  and  the  certificate  shall  be,  by 
the  said  treasurer,  registered  in  the  name  and  with  tlie 
place  of  abode  and  occupation  of  the  purchaser,  and  shall 
be  entered  in  the  books  to  be  kept  by  the  company;  and 
such  purchaser  shall  thereupon  be  deemed  the  holder  of 
such  shares,  and  shall  not  be  bound  to  see  to  the  applica- 
tion of  the  purchase  money, — and  his  title  to  such  shares 
shall  not  be  affected  by  any  irregularity  in  the  proceed- 
ings in  reference  to  such  sale;  and  any  shareholder  may 
purchase  any  share  so  sold.     51  V.,  c.  29,  s.  84,  Am. 
aavaifc?^made      107.  Any  shareholder  who  is  willing  to  advance  the 
to  complny.''*'^  amount  of  his  shares,  or  any  part  of  the  money  due  upon 
his  shares,  beyond  the  sums  actually  called  for,  may  pay 
the  same  to  the  company, — and  upon  the  principal  moneys 
so  paid  in  advance,, or  so  much  thereof  as,  from  time  to 
time,  exceeds  the  amount  of  the  calls  then  made  upon  the 
shares  in  respect  to  which  such  advance  is  made,  the  com- 
pany may  pay  such  interest,  at  the  lawful  rate  of  interest 
for  the  time  being,  as  the  shareholders,  who  pay  such  sum 
to^e  plw^out  i"  advance,  and  the  company  agree  upon;  but  such  inter- 
of  capital.        t,-t   hall  not  be  paid  out  of  the  capital  subscribed.     51  V., 

c.  29,  s.  85. 
shareholder'         ^^^'  ^^^^J  shareholder  shall  be  individually  liable  to 
liability  to"^      the  creditors  of  the  company  for  the  debts  and  liabilities 
thf  company.   «*  ^^^  Company,  to  an  amount  equal  to  the  amount  unpaid 
on  the  stock  held  by  him,  and  until  the  whole  amount  of 
his  stock  has  been  paid  up,  but  no  such  shareholder  shall 
be  liable  to  an  action  in  respect  of  his  said  liability  until 
an  execution  at  the  suit  of  the  creditor  against  the  com- 
pany has  been  returned  imsatisfied  in  whole  or  in  part. 
51  v.,  c.  29,  s.  86. 
eqi^ai'Slhtras     ^9^'  ^^  shareholders  in  the  company,  whether  British 
shareholders,    subjects  or  aliens,  or  residents  in  Canada  or  elsewhere, 
shall  have  equal  rights  to  hold  stock  in  the  company,  and 
to  vote  on  the  same,  and  shall  be  eligible  to  office  in  tiie 
company.    51  V.,  c.  29,  s.  87. 
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110.  A  true  and  perfect  account  of  the  names  and  places  gjjfreh'oWera 
of  abode  of  the  several  shareholders  shall  be  entered  in  a  •" 
book,  which  shall  be  kept  for  that  purpose,  and  which 

shall  be  opea  to  the  inspection  of  the  shareholders.  51  V., 
c.  29,  s.  88. 

Bonds,  Mortgages,  and  Borrowing  Powers. 

111.  The  directors  of  the  company,  under  the  authority  i,onds"\utiior- 
of  the  shareholders,  to  them  given  at  any  special  meeting,  ized. 
called  for  the  purpose  in  the  manner  provided  by  section 

61  of  this  Act,  or  at  any  annual  meeting  for  which  like 
notice  of  intention  to  apply  for  such  authority  has  been  Procedure, 
given  as  is  reejuired  in  the  case  of  a  special  meeting,  and 
at  which  meetmg,  whether  annual  or  special,  shareholders 
representing  at  least  two-thirds  in  value  of  the  subscribed 
stock  of  the  company,  and  who  have  paid  all  calls  due 
thereon,  are  present  in  person  or  represented  by  proxy, 
may,  subject  to  the  provisions  in  this  Act  and  the  Special 
Act  contained,  issue  bonds,  debentures,  perpetual  or  ter- 
minal debenture  stock,  or  other  securities,  signed  by  the 
president  or  other  presiding  officer  and  countersigned  by 
the  secretary,  which  counter-signature  and  the  signature 
to  the  coupons  attached  to  the  same  may  be  engraved; 
and  such  securities  may  he  made  payable  at  such  times  wiiYre^payaWe. 
and  in  such  manner,  and  at  such  place  or  places  in  Canada 
or  elsewhere,  and  may  bear  such  rate  of  interest,  not  interest. 
exceeding  five  per  cent  per  annum,  as  the  directors  think 
proper. 

2.  The  directors  may  issue,  and  sell  or  pledge,  all  or  any     Disposal  of 
of  the  said  securities,  at  the  best  price,  and  upon  the  best  ^°^^^- 
terms  and  conditions,  which,  at  the  time,  they  may  be 

able  to  obtain,  for  the  purpose  of  raising  money  for  prose- 
cuting the  said  undertaking. 

3.  No  such  security  shall  be  for  a  less  sum  than  one  Amount  of 
hundred  dollars.  ''°°''"'  **<=• 

4.  The  power  of  issuing  securities  conferred  upon  the  i3oSow°ng°* 
company  hereby,  or  under  the  Special  Act,  shall  not  be  power. 
construed  as  being  exhausted  by  such  issue,"    and  such 

power  may  be  exercised  from  time  to  time ;  but  the  limit 
to  the  amount  of  securities  fixed  in  the  Special  Act  shall 
not  be  exceeded:  Provided  that  no  power  to  issue  or  dis-  to  proTin°eiaf^ 
pose  of  any  such  securities  under  any  Special  Act  of  the  railway  com- 
provincial Legislature,  in  connection  with  a  railway  com-  thirity'of  *" 
ing  under  the  legislative  authority  of  the  Parliament  of  p*"^"^™^"*- 
Canada,  shall  be  subsequently  exercised  without  the  sanc- 
tion of  the  Governor  in  Council.    61  V.,  c.  29,  s.  93,  Am. 
by  65-56  v.,  0.  27,  s.  4,  Am. 

112.  The  company  may  secure  such  securities,  by  a    Mortgage  to 

.  ijii-  1  i  1  1  secure  bonds. 

mortgage  deed  creating  such  mortgages,  charges  and  en- 
cumbrances upon  the  whole  of  such  property,  assets,  rents 
and  revenues  of  the  company,  present  or  future,  or  both, 
as  are  described  therein;,  but  such  property,  assets,  rents  arS^^harge. 
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Powers 
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Holder  of 
bonds  a  mort- 
gagee. 


and  revenues  shall  be  subject,  in  the  first  instance,  to  the 
payment  of  any  penalty  then  or  thereafter  imposed  upon 
the  company  for  noncompliance  with  the  requirements  of 
this  Act,  and  next,  to  the  payment  of  the  working  ex- 
penditure of  the  railway. 

2.  By  the  said  mortgage  the  company  may  grant  to  the 
holders  of  such  securities,  or  the  trustees  named  in  such 
mortgage,  all  and  every  the  powers,  rights  and  remedies 
granted  by  this  Act  in  respect  of  the  said  securities,  and 
all  other  powers,  rights  and  remedies,  not  inconsistent 
with  this  Act,  or  may  restrict  the  said  holders  in  the  exer- 
cise of  any  power,  privilege  or  remedy  granted  by  this 
Act,  as  the  case  may  be;  and  all  the  powers,  rights  and 
remedies,  so  provided  for  in  such  mortgage,  shall  be  valid 
and  binding  and  available  to  the  said  holders  in  manner 
and  form  as  therein  provided. 

3.  The  company  may  except  from  the  operation  of  any 
such  mortgage  deed  any  assets,  property,  rents  or  revenue 
of  the  company,  and  may  declare  and  provide  therein 
that  such  mortgage  shall  only  apply  to  and  affect  certain 
sections  or  portions  of  the  railway  or  property  of  the 
company ;  but  where  any  such  exception  is  made  the  com- 
pany shall  in  such  mortgage  deed  expressly  specify  and 
describe,  with  sufficient  particularity  to  identify  the  same, 
the  assets,  property,  rents  or  revenue  of  the  company,  or 
the  section  or  portions  of  the  railway,  not  intended  to  be , 
included  therein  or  conveyed  thereby. 

4.  Every  such  mortgage  deed  and  every  assignment 
thereof  or  other  instrument  in  any  way  affecting  such 
mortgage  or  security  shall  be  deposited  in  the  office  of 
the  Secretary  of  State  of  Canada,  of  which  deposit  notice 
shall  forthwith  be  given  in  Ths  Canada  Gazette.  Such 
mortgage  deed  or  other  instrument  need  not  be  registered 
under  the  provisions  of  any  law  respecting  registration  of 
instruments  affecting  real  or  personal  property. 

5.  A  copy  of  any  such  deed  or  instrument  so  deposited, 
certified  to  be  a  true  copy  by  the  Secretary  of  State,  or 
by  the  Deputy  Registrar  General  of  Canada,  shall  be 
received  as^prima  facie  evidence  of  the  original  in  all 
courts  without  proof  of  the  signature  of  such  official. 

113.  The  securities,  hereby  authorized  to  be  issued  shall 
be  taken  and  considered  to  be  the  first  preferential  claim 
and  charge  upon  the  company,  and  the  franchise,  under- 
taking, tolls  and  income,  rents  and  revenues,  and  real 
and  personal  property  thereof,  at  any  time  acquired,  save 
and  except  as  provided  for  in-the  next  preceding  section. 

2.  Each  holder  of  the  said  securities  shall  be  deemed 
to  be  a  mortgagee  or  encumbrancer  upon  the  said  securi- 
ties pro  rata  with  all  the  other  holders  ;*and  no  proceed- 
mgs  authorized  by  law  or  by  this  Act  shall  be  taken  to 
enforce  payment  of  the  said  securities,  or  of  the  interest 
thereon,  except  through  the  trustee  or  trustees  appointed 
by  or  under  such  mortgage  deed.    51  V.,  c.  29,  s.  95. 
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114.  If  the  company  makes  default  in  paying  the  prin-  ^jo^ahSwers 
cipal  of,  or  interest  on,  any  of  such  securities,  at  the  time  on  default  by 
when  such  principal  or  interest,  by  the  terms  of  the  <=""'»*"'• 
security,  becomes  due  and  payable,  then  at  the  next  an- 
nual general  meeting  of  the  company,  and  at  all  subse- 
quent meetings,  allnolders  of  such  securities,  so  being 

and  remaining  in  default,  shall,  in  respect  thereof,  have 
and  possess  the  same  rights,  privileges  and  qualifications 
for  being  elected  directors,  and  for  voting  at  general  meet- 
ings, as  would  attach  to  them  as  shareholders  if  they  held 
fully  paid-up  shares  of  the  company  to  a  corresponding 
amount. 

2.  The  rights  given  by  this  section  shall  not  be  exer-   ^'"'tat'ona 
cised  by  any  such  holder,  unless  it  is  so  provided  by  the  Hghts."^ 
mortgage  deed,  nor  unless  the  security,  in  respect  of 

which  he  claims  to  exercise  such  rights  has  been  regis- 
tered in  his  name,  in  the  same  manner  as  the  shares  of 
the  company  are  registered,  at  least  ten  days  before  he 
attempts  to  exercise  the  right  of  voting  thereon ;  and  the 
company  shall  be  bound  on  demand  to  register  such  Registration, 
securities,  and  thereafter  any  transfers  thereof,  in  the 
same  manner  as  shares  or  transfers  of  shares. 

3.  The  eiercise  of  the  rights  given  by  this  section  shall  not*affiecte'f!^** 
not  take  away,  limit  or  restrain,  any  other  of  the  rights 

or  remedies  to  which  the  holders  of  the  said  securities, 
are  entitled  under  the  provisions  of  such  mortgage  deed. 
51  v.,  c.  29,  s.  96. 

115.  All  such  securities  may  be  made  payable  to  bearer,  i,^^^^"^'^'  °' 
and  shall,  in  that  case,  be  transferable  by  delivery  until 
registration  thereof,  as  hereinbefore  provided,  and,  while 

so  registered,  they  shall  be  transferable,  by  written  trans- 
fers, registered  in  the  same  manner  as  in  the  case  of  the 
transfer  of  shares.    51  V.,  c.  29,  s.  97. 

116.  The  company  may,  for  the  purposes  of  the  under-  ^oSow*  money 
taking,  borrow  money  by  overdraft  or  upon  promissory  ty  overdraft, 
note,  warehouse  receipt,  bill  of  exchange  or  otherwise  **"" 

upon  the  credit  of  the  company  and  become  party  to 
promissory  notes  and  bills  of  exchange;  and  every  such 
note  or  bill  made,  drawn,  accepted  or  endorsed,  by  the 
president  or  vice-president  of  the  company,  or  "other 
officer  authorized  by  the  by-laws  of  the  company,  and 
countersigned  by  the  secretary  of  the  company,  shali  be 
binding  on  the  company ;  and  every  such  note  or  bill  of 
exchange  so  made,  drawn,  accepted  or  endorsed  shall  be 
presumed  to  have  been  made,  drawn,  accepted  or  endorsed 
with  proper  authority,  until  the  contrary  is  shown;  and 
in  no  case  shall  it  be  necessary  to  have  the  seal  of  the  ess'^?yf'*'  "^ 
company  affixed  to  such  promissory  note  or  bUl  of  ex- 
change, nor  shall  the  president  or  vice-president  or  sec- 
retary or  other  officer  of  the  company,  so  authorized  be 
individually  responsible  for  the  same,  unless  such  prom- 
issory note  or  bill  of  exchange  has  been  issued  without 
proper  authority;  but  nothing  in  this  section  shall  be  con- 
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be^a^awTto*"  ^^-^^^d  to  authorize  the  company  to  issue  any  note  or  bill 
bearer*  *  °    payable  to  bearer,  or  intended  to  be  circulated  as  money 
or  as  the  note  or  bill  of  a  bank.    51  V.,  c.  29,  s.  98,  Am. 

VII. — Construction  of  Railway. 


Time  for 
construction 
limited. 


Limitation  of  Time  for  Construction, 

117.  If  the  construction  of  the  railway  is  not  com- 
menced and  fifteen  per  cent  on  the  amount  of  the  capital 
stock  is  not  expended  thereon  within  two  years  after  the 
passing  of  the  Act  authorizing  the  construction  of  the 
railway,  or  if  the  railway  is  not  finished  and  put  in  op- 
eration within  five  years  from  the  passing  of  such  Act, 
then  the  powers  granted  by  such  Act  or  by  this  Act  shall 
cease  and  be  null  and  void  as  respects  so  much  of  the 
railway  as  then  remains  uncompleted.  51  V.,  c.  29,  s. 
89,  Am. 

General  Powers. 


Powers  of 
the  company  In 
respect  of  the 
undertaking. 

To  enter  up- 
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Acquire 
property. 
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required. 
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118.  The  company  may,  for  the  purjjoses  of  the  under- 
taking, subject  to  the  provisions  in  this  and  the  Special 
Act  contained : — 

(a.)  enter  into  and  upon  any  Crown  lands  without  pre- 
vious license  therefor,  or  into  and  upon  the  lands  of  any 
person  whomsoever,  lying  in  the  intended  route  or  line  of 
the  railway;  and  make  surveys,  examinations  or  other 
necessary  arrangements  on  such  lands  for  fixing  the  site 
of  the  railway,  and  set  out  and  ascertain  such  parts  of 
the  lands  as  are  necessary  and  proper  for  the  railway  ; 

(b.)  receive,  take  and  hold,  all  voluntary  grants  and 
donations  of  lands  or  other  property  or  any  bonus  of 
money  or  debenture,  or  other  benefit  of  any  sort,  made  to 
it  for  the  purpose  of  aiding  in  the  construction,  main- 
tenance and  accommodation  of  the  railway ;  but  the  same 
shall  be  held  and  used  for  the  purpose  oi  such  grants  or 
donations  only; 

(c.)  purchase,  take  and  hold  of  and  from  any  person, 
any  lands  or  other  property  necessary  for  the  construc- 
tion, maintenance  and  operation  of  the  railway,  anl  also 
alienate,  sell  or  dispose  of,  and  lands  or  property  of  the 
company  which  for  any  reason  have  become  not  necessary 
for  the  purposes  of  the  railway ; 

(d.)  make,  carry  or  place  the  railway  across  or  upon 
the  lands  of  any  person  on  the  located  line  of  the  railway; 
63-64  v.,  c.  23,  s.  3. 

(e.)  cross  any  railway,  or  join  the  railway  with  any 
other  railway  at  any  point  on  its  route,  and  upon  the 
lands  of  such  other  railway,  with  the  necessary  con- 
veniences for  the  purposes  of  such  connection ; 

(/.)  make,  complete,  operate,  alter  and  maintain  the 
railway  with  one  or  more  sets  of  rails  or  tracks,  to  be 
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worked  by  the  force  and  power  of  steam,  electricity,  or  of  p,,^"*'^® 
the  atmosphere,  or  by  mechanical  power,  or  any  combina- 
tion of  them ; 

(g.)  construct,  erect  and  maintain  all  necessary  and  buSmngs"''* 
convenient   roads,   buildings,   stations,   depots,   wharfs,  equipment, 
docks,  eleA'ators,  and  other  structures,  and  construct,  pur-  ^^''' 
chase  and  acquire  stationary  or  locomotive  engines,  roll- 
ing stock,  and  other  apparatus  necessary  for  the  accom- 
modation and  use  of  the  traffic  and  busmess  of  the  rail- 
wav; 

(h.)  make  branch  railways,  and  manage  the  same,  and     construct 
for  that  purpose  exercise  all  the  powers,  privileges  and  wiys. 
authority  necessary  therefor,  in  as  full  and  ample  a  man- 
ner as  for  the  railway ; 

(i.)  take,  transport,  carry   and   convey  persons   and     Transport 
goods  on  the  railway,  regulate  the  time  and  manner  in  aneffrli^ht. 
which  the  same  shall  be  transported,  and  the  tolls  to  be 
charged  therefor ; 

{jT}  fell  or  remove  any  trees  which  stand  within  one    Remove 
hundred  feet  from  either  side  of  the  right  of  way  of  the  ™*** 
railway,  or  which  are  liable  to  fall  across  any  railway 
track ; 

(k.)  make  or  construct  in,  upon,  across,  under  or  over     construct 
any  railway,  tramway,  river,. stream,  watercourse,  canal,  ifrTdges^drains, 
or  highway,  which  it  intersects  or  touches,  temporary  or  fences,  etc. 
permanent  inclined  planes,  tunnels,  embankments,  aque- 
ducts, bridges,  roads,  ways,  passages,  conduits,  drains,, 
piers,  arches,  cuttings  and  fences ; 

(I.)  divert  or  alter,  as  well  temporarily  as  permanently,  ,,a^g^an^a'''°^ 
the  course  of  any  such  river,  stream,  watercourse  or  high-  waterways, 
way,  or  raise  or  sink  the  level  thereof,  in  order  the  more 
conveniently  to  carry  the  same  over,  under  or  by  the  side 
of  the  railway ; 

(m.)  make  drains  or  conduits  into,  through  or  under  drains^*'""* 
any  lands  adjoining  the  railway,  for  the  purpose  of  con- 
veying water  from  or  to  the  railway ; 

(?i.)  divert  or  alter  the  position  of  any  water-pipe,  gas-     Divert 
pipe,  sewer  or  drain,  or  any  telegraph,  telephone  or  elec-  and'wi're^'*'™' 
trie  lines,  wires  or  poles ; 

(o.)  construct,  acquire  and  use  telegraph,  telephone  or  teiegrap™"* 
electric  lines  and  plant ;  eurtrf"^  »uL 

(p.)  from  time  to  time  alter,  repair  or  discontinue  the  Alter  and 
before-mentioned  works,  or  any  of  them,  and  substitute' other' works, 
others  in  their  stead; 

(q.)  do  all  other  acts  necessary  for  the  construction,     do  other 
maintenance  and  operation  of  the  railway.    51  V.,  c.  29,  "*<=«^^»'"y  *=**• 
s.  90,  Am. 

2.  Any  company  which  has  obtained  from  the  Crown  ^^  ?*  powers  ° 
by  way  of  subsidy  or  otherwise,  in  respect  of  the  construe-  with  respect 
tion  or  operation  of  its  railway,  a  right  to  any  land  or  to  *°  '*°^*' 
an  interest  in  land,  has,  and  from  the  time  of  obtaining 
such  right  has  had,  as  incident  to  the  exercise  of  its  cor- 
porate poAvers,  authority  to  acquire,  sell  or  otherwise  dis- 
pose thereof  or  any  part  thereof ;  and  such  company  may 
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convey  the  same,  or  any  part  thereof,  to  any  other  com- 
panj'  which  has  entered  into  any  undertaking  for  the 
construction  or  operation,  in  whole,  or  in  part,  of  the 
railway  in  respect  of  which  such  land  or  interest  in  land 
was  given ;  and  thereafter  such  other  company  shall  have, 
in  respect  of  such  land  or  interest  in  land,  the  same  au- 
thority as  that  of  the  company  which  has  so  conveyed  it ; 
and  as  to  any  lands  given  to  the  company  by  any  corpora- 
tion or  other  party,  as  aid  towards,  or  as  consideration  in 
whole  or  in  part  for,  the  construction  or  operation  of  the 
company's  railway,  either  generally  or  with  respect  to 
the  adoption  of  any  particular  route,  or  on  any  other 
account,  the  authority  of  the  company  and  of  any  other 
company  to  which  it  may  convey  its  right  in  any  of  the 
said  lands  shall  be  the  same  as  if  such  lands  had  been 
obtained  by  the  company  from  the  Crown  aforesaid. 
55-56  v.,  c.  27,  s.  3. 
res^ore^^as^  far  ^^^-  "^^^  Company  shall  restore,  as  nearly  as  possible, 
as  possible,  to  its  former  state,  any  river,  stream,  watercourse,  high- 
vertel.^'  way,  water-pipe,  gas-pipe,  sewer  or  drain,  or  any  tele- 
graph, telephone  or  electric  lines,  wire  or  pole,  which  it 
diverts  or  alters,  or  it  shall  put  the  same  in  such  a  state 
as  not  materially  to  impair  its  usefulness.  51  V.,  c.  29, 
s.  91,  Am. 
compensa-  120.  The  Company  shall,  in  the  exercise  of  the  powers 
damage!  by  this  Or  the  Special  Act  granted,  do  as  little  damage  as 

possible,  and  shall  make  full  compensation,  in  the  manner 
herein  and  in  the  Special  Act  provided,  to  all  parties  in- 
terested, for  all  damage  by  them  sustained  by  reason  of 
the  exercise  of  such  powers.  51  V.,  c.  29,  s.  92. 
Powers  may  121.  Any  company  operating  a  railway  from  any  point 
In  u.'^s.'^  ^  in  Canada  to  any  point  on  the  international  boundary  line 
may  exercise,  beyond  such  boundary,  the  powers  which 
it  may  exercise  in  Canada,  in  so  far  as  they  are  permitted 
by  the  laws  in  force  there.     53  V.,  c.  28,  s.  1,  part. 

Location  of  Line. 

Map.  122.  The  company  shall  prepare  a  map  showing  the 

general  location  of  the  proposed  line  of  the  railway,  the 
termini  and  the  principal  towns  and  places  through 
which  the  railway  is  to  pass,  giving  the  names  thereof,  the 
raiVways,  na^dgable  streams  and  tide-water,  if  any,  to  be 
crossed  by  the  railway,  and  such  as  may  be  within  a  radius 
of  thirty  miles  of  the  proposed  railway,  and,  generally, 
the  physical  features  of  the  country  through  which  tlie 
railway  is  to  be  constructed,  and  shall  give  such  further 
or  other  information  as  the  Minister  may  require. 

Application  2.  Such  map  shall  be  submitted  to  the  Minister  in 
of'map.'"^^'  duplicate  and  prepared  upon  a  scale  of  not  less  than  six 
miles  to  the  inch,  or  upon  such  other  appropriate  scale  as 
the  Minister  may  determine,  and  shall  be  accompanied  by 
an  application  m  duplicate,  stating  the  Special  Act  au- 
thorizing the  construction  of  such  railway  and  requesting 
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the  Minister's  approval  of  the  general  location  as  shown 
on  the  said  map. 

3.  Before  approving  such  map  and  location  the  Minis-     Approval, 
ter  may,  subject  to  the  Special  Act,  make  such  changes 

and  alterations  therein  as  he  may  deem  expedient,  and 
upon  being  satisfied  therewith  shall  signify  his  approval 
upon  the  map  and  the  duplicate  thereof,  and  when  so  ap- 
proved, the  map  and  application  shall  be  filed  in  the  De- 
partment of  Railways  and  Canals  and  the  duplicate 
thereof  with  the  Board,  and  no  change  of  alteration  from 
the  general  location  of  the  line  of  the  railway,  as  ap- 
proved by  the  Minister,  shall  be  allowed,  unless  such 
change  or  alteration  has  been  first  approved  by  the  Min- 
ister. 

4.  The  foregoing  provisions  of  this  section  shall  only  Application 
apply  to  the  main  line  and  to  branch  lines  over  six  mileh  <>*  proceedings, 
in  length. 

5.  Upon  compliance  with  the  preceding  provisions  of 
this  section  the  company  shall  make  a  plan,  profile  and 

book  of  reference  of  the  railway.     The  plan  shall  show  ana''book''of^'* 
the  right  of  way,  with  lengths  of  sections  in  miles,  the  reference, 
names  of  terminal  points,  the  station  grounds,  the  prop- 
erty lines,  owners'  names,  the  areas  and  length  and  width 
of  lands  proposed  to  be  taken,  in  figures,  (every  change  of     ^'^°' 
width  being  given) ,  and  the  bearings,  also  all  open  drains, 
watercourses,  highways   and   railways  proposed   to  be 
crossed  or  affected.    The  profile  shall  show  the  grades.     Profile, 
curves,  highway  and  railway  crossings,  open  drains  and 
watercourses.     The  book  of  reference  shall  describe  the  reference.'^ 
portion  of  land  proposed  to  be  taken  in  each  lot  to  be  trav- 
ersed,'giving  numbers  of  the  lots,  and  the  area,  length 
and  width  of  the  portion  thereof  proposed  to  be  taken, 
and  names  of  owners  and  occupiers  so  far  as  they  can  be 
ascertained.     The  Board  may  require  any  additional  in- 
formation for  the  proper  understanding  of  the  plan  and 
profile.  '  * 

6.  The  plan,  profile  and  book  of  reference  may  be  of  a  gec'tion  of  ran 
section  or  sections  of  the  railway.  way. 

7.  In  the  province  of  Quebec  the  portion  of  the  railway 
comprised  in  each  municipality  shall  be  indicated  on  the 
plan  and  in  the  book  of  reference  by  separate  number  or 
numbers.    63-64  V.,  c.  23,  s.  6,  part.  Am. 

123.  Such  plan,  profile  and  book  of  reference  shall  be  Bolrdf"°"  '"' 
submitted  to  the  Board  who,  if  satisfied  therewith,  may 
sanction  the  same,  and  by  such  sanction  shall  be  deemed  ^g^^^^® 
to  have  approved  merely  the  location  of  the  railway  and  provai  of  loca- 
the  grades  and  curves  thereof,  as  shown  in  such  plan,  pro-  *'°°  °"*^' 
file  and  book  of  reference,  but  not  to  have  relieved  the 
company  from  otherwise  complying  with  this  Act.    63-64 
v.,  c.  23,  s.  6,  part,  Am. 

2.  Before  sanctioning  any  plan,  profile  or  book  of  refer-  re^°i?e^)ian^ 
ence  of  a  section  of  the  railway,  the  Board  may  require  the  etc.,  of  whole 
company  to  submit  the  plan,  profile  and  book  of  reference  '■*"^*y- 


46 


APPENDIX   A. 


Deposit  of 
plans,  etc  ,  and 
copies. 


Certain  er- 
rors In  docu- 
ments filed  not 
to  affect  con- 
struction. 


Errors  In 
plan,  etc.,  how 
corrected. 


Notice. 


Certificate. 


When  cor- 
rected. 


Powers  of 
two  justices. 


of  the  whole,  or  any  portion,  of  the  remainder  of  the  rail- 
way or  such  further  or  other  information  as  the  Board 
may  deem  expedient.     63-64  V.,  c.  23,  s.  6,  part,  Am. 

124.  The  plan,  profile  and  book  or  reference,  when  so 
sanctioned,  shall  be  deposited  with  the  Board,  and  each 
plan  shall  be  numbered  consecutively  in  order  of  deposit, 
the  company  shall  also  deposit  copies  thereof,  or  of  such 
parts  thereof  as  relate  to  each  district  or  county  through 
which  the  railway  is  to  pass,  duly  certified  as  copies  by 
the  Secretary,  ia  the  offices  of  the  registrars  of  deeds  for 
such  districts  or  counties  respectively.  63-64  V.,  c.  23, 
s.  6,  part,  Am. 

125.  The  railway  may  be  made,  carried  or  placed  across 
or  upon  the  lands  of  any  person  on  the  located  line, 
although  the  name  of  such  person  has  not  been  entered  in 
the  book  of  reference,  through  error  or  any  other  cause, 
or  although  some  other  person  is  erroneously  mentioned 
as  the  owner  of  or  entitled  to  convey,  or  as  interested  in 
such  lands.     63-64  V.,  c.  23,  s.  5. 

126.  Where  any  omission,  misstatement  or  error  is  made 
in  any  plan,  profile  or  book  of  reference  so  registered,  the 
company  may  apply  to  the  Board  for  a  certificate  to  cor- 
rect the  same.  The  Board  may,  in  its  discretion,  require 
notice  to  be  given  to  parties  interested,  and,  if  it  appears 
to  the  Board  that  such  omission,  misstatement  or  error 
arose  from  mistake,  may  grant  a  certificate  setting  forth 
the  nature  of  the  omission,  misstatement  or  error  and  the 
correction  allowed. 

2.  Upon  the  deposit  of  such  certificate  with  the  Board, 
and  of  copies  thereof,  certified  as  such  by  the  Secretary, 
with  the  l-egistrars  of  deeds  of  the  districts  or  counties, 
respectively,  in  which  such  lands  are  situate,  the  plan, 
profile  or  book  of  reference  shall  be  taken  to  be  corrected 
in  accordance  therewith,  and  the  company  may,  there- 
upon, subject  to  this  Act,  construct  the  railway  in  ac- 
cordance with  such  correction. 

3.  Two  justices  may  exercise  the  powers  of  the  Board 
under  this  section.     51  V.,  c.  29,  s.  128 ;   63-64  V.,  c.  23, 


Duties  of 
registrars  with 
respect  to 
plans,  etc. 


Extracts 
and  copies. 

Fees. 


Certified 
copies. 


S.  7,  'Am, 
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127.  Every  registrar  of  deeds  shall  receive,  and  pre- 
serve in  his  office,  all  plans,  profiles,  books  of  reference, 
certified  copies  thereof,  and  other  documents,  required  by 
this  Act  to  be  deposited  with  him,  and  shall  endorse 
thereon  the  day,  hour  and  minute  when  the  same  were  so 
deposited,  and  all  persons  may  resort  to  the  same,  and 
may  make  extracts  therefrom,  and  copies  thereof,  as 
occasion  requires,  paying  the  registrar  therefor  at  the  rate 
of  ten  cents  for  each  hundred  words,  so  copied  or  ex- 
tracted, and  ten  cents  for  each  copy  made  of  any  plan  or 
profile.  The  registrar  shall,  at  the  request  of  any  person, 
certify  copies  of  any  such  plan,  profile,  book  of  reference, 
or  document,  so  deposited  in  his  office,  or  of  such  portions 
thereof  as  may  be  required,  on  being  paid  therefor  at  the 
rate  of  ten  cents  for  each  hundred  words  copied,  and  such 
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additional  sum,  for  any  copy  of  plan  or  profile  furnished 
by  him,  as  is  reasonable  and  customary  in  like  cases, 
together  with  fifty  cents  for  each  certificate  given  by  him. 
For  any  breach  of  the  duties  by  this  section  imposed  upon  Penalty  for 
such  registrar,  he  shall  be  liable  on  summary  conviction  ^^'^^'^^  °*  ^"*'- 
to  a  penalty  of  ten  dollars,  and  also  to  an  action  for  dam- 
ages at  the  suit  of  any  person  injured  by  such  breach. 

2.  Such  certificate  of  the  registrar  shall  set  forth  that  ...^•'**  f^- 
the  plan,  profile  or  document,  a  copy  of  which,  or  of  any  istrar^must'** 
portion  of  which,  is  certified  by  him,  is  deposited  in  his  ^***®- 
office,  and  state  the  time  when  it  was  so  deposited,  and 
that  he  has  carefully  compared  the  copy  certified  with 
the  document  on  file,  and  that  the  same  is  a  true  copy  of 
such  original.    And  such  certified  copy  shall  in  all  courts     Evidence, 
be  evidence  that  such  original  document  was  so  deposited 
at  the  time  stated  and  certified,  and  shall  be  prima  facie 
proof  of  the  original  so  deposited,  and  that  the  same  was 
signed,  certified,  attested,  or  otherwise  executed,  by  the 
persons,  by  whom,  and  in  the  maner  in  which,  the  same 
purports  to  be  signed,  certified,  attested  or  executed,  as 
shown  or  appearing  by  such  certified  copy,  and  in  the 
case  of  a  plan,  that  such  plan  is  prepared  according  to  a 
scale,  and  in  manner  and  form,  sanctioned  by  the  Board. 
51  v.,  c.  29,  ss.  132  and  133,  Am. 

128.  A  plan  and  profile  of  the  completed  railway  or  of  pv^fife"o^°com- 
so  much  thereof  as  is  completed  and  in  operation,  and  of  pieted  line 
the  land  taken  or  obtained,  for  the  use  thereof,  shall.  ™"^    * 
within  six  months  after  completion  of  the  undertaking, 

or  within  such  extended  or  renewed  period  as  the  Board 
at  any  time  directs,  be  made  and  filed  with  the  Board, 
and  plans  of  the  parts  thereof,  located  in  different  dis- 
tricts and  counties,  prepared  on  such  a  scale,  and  in  such 
manner  and  form,  and  signed,  or  authenticated  in  such 
manner,  as  the  Board  may  from  time  to  time,  by  general 
regulation  or  in  any  iIldi^'idual  case,  sanction  or  require, 
shall  be  filed  in  the  registry  offices  for  the  districts  and 
counties  in  which  such  parts  are  respectively  situate; 
and  every  company  which  fails  or  neglects  to  file  such 
plans  and  profiles  with  the  Board,  or  to  file  such  plans  ^  Penalty  for 
in  such  registry  offices,  within  the  said  period,  shall  incur  °*^  '"^ ' 
a  penalty  of  two  hundred  dollars,  and  a  like  penalty  for 
each  and  every  month  during  which  such  failure  or 
neglect  continues.  51  V.,  c.  29,  s.  134,  Am.;  62-63  V., 
c.  37,  s.  2,  Am. 

129.  All  plans  and  profiles  required  by  law  to  be  de-  ^ifi^f^l.  ^^°' 
posited  by  the  company  with  the  Board,  shall  be  drawn  specting  plans, 
to  such  scale,  with  sueh  detail,  upon  such  materials,  and  **°" 

of  such  character,  as  the  Board  may,  either  by  general        ' 
regulation,  or,  in  any  case,  require  or  sanction,  and  shall 
be  certified  and  signed  by  the  president  or  vice-president  gj^"!*  ^ 
or  general  manager  and  also  by  the  engineer  of  the  com- 
pany ;   and  any  oook  of  reference,  required  to  be  so  de- 
posited, shall  be  prepared  to  the  satisfaction  of  the  refus^Sn^tL 
Board.    Unless  and  until  such  plan,  profile  and  book  of  factory  plans. 
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reference  is  so  made  satisfactory  to  the  Board,  the  Board 
may  refuse  to  sanction  the  same,  or  to  allow  the  same  to 
be  deposited  with  the  Board  within  the  meaning  of  this 
Act. 
pia^'s'^as^Boara  2.  In  addition  to  such  plans,  profiles  and  books  of  ref- 
requiies.  erence,  the  company  shall,  with  all  reasonable  expedi- 

tion, prepare  and  deposit  with  the  Board,  any  other,  or 
further  plans,  profiles,  or  books  of  reference  of  any  por- 
tion of  the  railway,  or  of  any  siding,  station  or  works 
thereof,  M'hich  the  Board  may  from  time  to  time  order  or 
require.  Sub.  for  51  V.,  c.  29,  s.  135. 
chanJra*or°^'  1^0.  If  any  deviation,  change  or  alteration  is  required 
alterations.  by  the  company  to  be  made  in  the  railway,  or  any  por- 
tion thereof,  as  already  constructed,  or  as  merely  located 
and  sanctioned,  as  aforesaid,  a  plan,  profile  and  book  of 
reference  of  the  portion  of  such  railway  proposed  to  be 
changed,  showing  the  deviation,  change  or  alteration 
proposed  to  be  made,  shall,  in  like  manner  as  provided 
in  section  one  hundred  and  twenty-three,  be  submitted 
for  the  approval  of,  and  may  be  sanctioned  by  the  Board ; 
and  the  same,  when  so  sanctioned,  shall  be  deposited  and 
dealt  with  as  provided  in  section  124,  and  the  company 
may  thereupon  make  such  deviation,  change,  or  altera- 
tion, and  all  the  provisions  of  this  Act  shall  apply  to  the 
portion  of  such  line  of  railway  so  at  any  time  changed  or 
proposed  to  be  changed  as  to  the  original  line, 
ati^^aiiowed.  2-  '^^^  Board  may  either  by  general  regulation,  or  in 
any  particular  case,  exempt  the  company  from  submitting 
the  plan,  profile  and  book  of  reference,  as  in  this  section 
provided,  where  such  deviation,  change,  or  alteration,  is 
made,  or  to  be  made,  for  the  purpose  of  lessening  a  curve, 
reducing  a  gradient,  or  otherwise  benefiting  the  railway, 
or  for  any  other  purpose  of  public  advantage,  as  may 
seem  to  the  Board  expedient,  provided^  such  deviation, 
change,  or  alteration  shall  not  exceed  three  himdred  feet 
from  the  centre  line  of  the  railway,  located,  or  con- 
structed, in  accordance  with  the  plans,  profiles  and  books 
of  reference  deposited  with  the  Board  under  this  Act; 
tionedln*"'  '^^^*  nothing  in  this  section  shall  be  taken  to  authorize 
beyond  any  extension  of  the  railway  beyond  the  termini  men- 

si™  aiiowe^d"  tioned  in  the  Special  Act.  51  V.,  c.  29,  s.  120;  63-64  V., 
Special  Act.     g.  23,  s.  8,  part,  Am. 

to  bL°com-°°'  131.  The  company  shall  not  commence  the  construction 
eertafn  "rovi  °^  ^^®  railway,  Or  any  section  or  portion  thereof,  until 
sfons  "compiiea  the  provisions  of  sections  123  and  124  are  fully  complied 
with.  with;  and  shall  not  make  any  change,  alteration  or  devia- 

tion in  the  railway,  or  any  portion  thereof,  until  the  pro- 
visions of  the  last  preceding  section  are  fuUy  complied 
with.    63-64  V.,  c.  23,  ss.  4  and  8,  part,  Am. 

Mines  and  Minerals. 

pi^ctld*"  *"     13^-  ^°  company  shall,  without  the  authority  of  the 
Board,  locate  the  line  of  its  proposed  railway,  nor  con- 
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struct  the  same  or  any  portion  thereof,  so  as  to  obstruct 
'or  interfere -with,  or  injuriously  affect  the  working  of,  or 
the  access  or  adit  to  any  mine  then  open,  or  for  opening 
which  preparations  are,  at  the  time  of  such  location,  being 
lawfully  and  openly  made.     51  V.,  c.  29,  s.  119,  Am. 

2.  The  company  shall  not  be  entitled  to  any  mines,  ores,  not  °ra^?Hea 
metals,  coal,  slate,  mineral  oils  or  other  minerals  in  or  to  minerals, 
under  any  lands  purchased  by  it,  or  taken  by  it  under  any  ^"^■'  "*  '^°^^" 
compulsory  powers  given  it  by  this  Act,  except  only  such     E]xceptions. 
parts  thereof  us  are  necessary  to  be  dug,  carried  away  or 
used  in  the  construction  of  the  works,  unless  the  same 
have  been  expressly  purchased;   and  all  such  mines  and 
minerals,  except  as  aforesaid,  shall  be  deemed  to  be  ex- 
,  cepted  from  the  conveyance  of  such  lands,  unless  they 
have  been  expressly  named  therein  and  conveyed  thereby. 

133.  No  owner,  lessee  or  occupier  of  any  such  mines  or  un^e'?or^ 
minerals  lying  under  the  railway  or  any  of  the  works  within  40 
connected  therewith,  or  within  forty  yards  therefrom,  Railway.*  *"^ 
shall  work  the  same  until  leave  therefor  has  been  first 
obtained  from  the  Board. 

2.  Upon  any  application  to  the  Board  for  leave  to  work  jro^^eaxe^of" 
any  such  mine  of  minerals,  the  applicant  shall  submit  a  Board.  ' 
plan  and  profile  of  the  portion  of  the  railway  to  be 
affected  thereby,  .and  of  the  mining  works  or  plant  pro- 
posed to  be  constructed  or  operated,  affecting  the  railway, 

giving  all  reasonable  and  necessary  information  and  de- 
tails as  to  the  extent  and  character  of  the  same. 

3.  The  Board  may  grant  such  application  upon  such  ana'^safety'of 
terms  and  conditions,  as  to  protestion  and  safety  of  the  *-^^  puWIc. 
public,  as  to  the  Board  seem -expedient,  and  may  order 

that  such  other  works  be  executed,  or  measures  taken,  as 
under  the  cirqumstances  appear  to  the  Board  best  adapted 
to  remove  or  diminish  the  danger  arising,  or  likely  to 
arise,  from  such  mining  operations. 

Taking  or  using  Lands. 

134.  No  company  shall  take  possession  of,  use  or  occupy  Crown 
any  lands  vested'in  the  Crown,  without  the  consent  of  the 
Governor  in  Council;  but  with  such  consent,  any  such 
company  may,  upon  such  terms  as  the  Governor  in  Coun- 
cil prescribes,  take  and  appropriate,  for  the  use  of  its 
railway  and  works,  but  not  alienate,  so  much  of  the  lands  aii^*/t  °"* 
of  the  Crown  lyii^g  on  the  route  of  the  railway  as  have 

not  been  granted  or  sold,  and  as  is  necessary  for  such 
railway,  as  also  so  much  of  the  public  beach,  or  of  land  so 
vested  covered  with  the  waters  of  any  lake,  river  or 
stream,  or  of  their  respective  beds,  as  is  necessary  for 
making  and  completing  and  using  its  said  railway  and     ^^^^^  ^^,^ 
works ;   and  whenever  any  such  lands  are  vested  in  the  by  crown  in 
Crown  for  any  special  purpose,  or  subject  to  any  trust,  *'^"**" 
the  compensation  money  which  .the  Company  pays  there- 
for shall  be  held  or  applied  by  the  Governor  in  Council 
for  the  like  purpose  or  trust.    61  V.,  c.  29,  s,  99,  Am- 
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and  "lands*"'"''     ^'  "^^^  extent  of  the  public  beach,  or  of  the  land  cov- 
covered  with  ered  with  the  waters  of  any  river  or  lake  in  Canada,  taken ' 
water.  j^^.  ^j^^  railway,  shall  not  exceed  the  quantity  hereinafter 

limited  in  the  case  of  lands  which  may  be  taken  without 
the  consent  of  the  owner.     51  V.,  c.  29,  s.  105,  Am. 

135.  Whenever  it  is  necessary  for  the  company  to  oc- 
cupy any  part  of  the  lands  belonging  to  the  Crown 
reserved  for  naval  or  military  purposes,  it  shall  first 
apply  for  and  obtain  the  license  and  consent  of  the  Crown, 
under  the  hand  and  seal  of  the  Governor  General,  and 
having  obtained  such  license  and  consent,  it  may,  at  any 
time  or  times,  enter  into  and  enjoy  any  of  the  said  lands 
for  the  purjDoses  of  the  railway;  but  in  the  case  of  any 
such  naval  or  military  reserves,  no  such  license  or  consent 
shall  be  given,  except  upon  a  report  first  made  thereupon 
by  the  naval  or  military  authorities  in  which  such  lands 
are  for  the  time  being  vested,  approving  of  such  license 
and  consent  being  so  given.     51  V.,  c.  29,  s.  100,  Am. 

136.  No  company  shall  take  possession  of,  or  occupy, 
any  portion  of  any  Indian  reserve  or  lands,  without  the 
consent  of  the  Governor  in  Council ;  and  when,  with  such 
consent,  any  portion  of  any  such  reserve  or  lands  is  taken 
possession  of,  used  or  occupied  by  any  company,  or  when 
the  same  is  injuriously  affected  by  the  construction  of 
any  railway,  compensation  shall  be  made  therefor  as  in 
the  case  of  lands  taken  without  the  consent  of  the  owner. 
51  v.,  c.  29,  s.  101,  Am. 

137.  The  company  may,  for  the  purpose  of  obtaining 
a  right  of  way  over  or  through  lands  owned  or  occu- 
pied by  any  other  railway  company,  and  for  obtaining 
the  use  of  the  traclrs,  stations  or  station  grounds  of 
another  railway  company,  or  for  the  purpose  of  con- 
structing and  operating  its  railway,  take  possession  of, 
use  or  occupy  any  lands  belonging  to  any  other  railway 
company,  and  use  and  enjoy  such  right  of  way,  tracks, 
stations  or  station  grounds,  subject  always  to  the  ap- 
proval of  the  Board  first  obtained,  and  to  any  order  or 
direction  which  the  Board  may  make  in  regard  to  the 
exercise,  enjoyment  or  restriction  of  sucfi  powers  or  priv- 
ileges. 

2.  Such  approval  may  be  given  upon  application  and 
notice,  and  after  hearing,  the  Board  may  make  such 
order,  give  such  directions,  and  impose  such  conditions 
or  duties  upon  either  party,  as  to  it  rpay  appear  just  or 
desirable,  having  due  regard  for  the  public  and  all  proper 
interests ;  and  in  case  the  parties  fail  to  agree  as  to  com- 
pensation, the  Board  may,  by  order,  fix  the  amount  of 
compensation  to  be  paid  in  respect  of  the  powers  and 
privileges  so  granted.    51  V.,  c.  29,  s.  102,  Am. 

^^^'  ^^®  ^^"^^  which  may  be  taken  without  the  con- 
may  be  taken,  sejit  of  the  Owner: — 
For  right  of     For  the  right  of  way  shall  not  exceed  one  hundred  feet 
in  breadth,  except  in  places  where  the  rail-level  is,  or  is 
proposed  to  be,  more  than  five  feet  above  or  below  the 
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surface  of  the  adjacent  lands,  ^hen  such  additional  width 
may  be  taken  as  shall  suffice  to  accommodate  the  slope 
and  side  ditches ; 

For  stations,  depots  and  yards,  with  the  freight  sheds,     For  sta- 
warehouses,  wharts,  elevators  and  other  structures  for    °°*'  * "' 
the  accommodation  of  traffic  incidental  thereto,  shall  not 
exceed  one  mile  in  length  by  five  hundred  feet  in  breadth, 
including  the  width  of  the  right  of  waj'.    51  V.,  c.  29, 
s.  103,  Am. 

139.  Should  the  company  require,  at  any  point  on  the     where  more 

■  1  -■■■■1  i/j.  ''linDlfi    BDAC6 

railway,  more  ample  space  than  it  then  possesses  or  may  required, 
take  under  the  preceding  section,  for  the  convenient  ac- 
commodation of  the  public,  or  the  traffic  on  its  railway,  or 
for  protection  against  snowdrifts,  it  may  apply  to  the 
Board  for  authority  to  take  the  same,  for  such  purposes, 
without  the  consent  of  the  owner. 

2.  The  company  shall  give  ten  days'  notice  of  such  ap-  Procedure 
plication  to  the  owner  or  possessor  of  such  lands,,  and 

shall  furnish  copies  of  such  notices,  with  affidavits  of  the     Notice, 
service  thereof,  to  the  Board  upon  such  application. 

3.  The  company,  upon  such  application,  shall  also  fur-     what  appii- 

.  1     ,      ,,       -n         J     •       1       T      i.  cation   must 

msh  to  the  Board,  in  duplicate, —  include. 

A  plan,  profile  and  book  of  reference  of  the  portion  of 
the  railway  aflPected,  showing  the  additional  Mnds  re- 
quired, and  certified  as  provided  in  section  129  of  this  Act. 

An  application,  in  writing,  for  authority  to  take  such 
lands,  signed  and  sworn  to  by  any  of  the  aforementioned 
officers,  referring  to  the  plan,  profile  and  book  of  refer- 
ence, specifying  definitely  and  in  detail  the  purposes  -for  • 
which  each  portion  of  the  lands  are  required,  and  the 
necessity  for  the  same,  and  showing  that  no  other  land 
suitable  for  such  purposes  can  be  acquired  at  such  place 
on  reasonable  terms  and  with  less  injury  to  private  rights.  ^ 

4.  After  the  time  stated  in  the  aforementioned  notices,  ^  ^"^S™!!^ 
and  the  hearing  of  such  parties  interested  as  may  appear,  '°™  ""  * 
the  Board  may,  in  its  discretion,  and  upon  such  terms 

and  conditions  as  the  Board  deems  expedient,  authorize 

in  writing  the  taldng,  for  the  said  purposes,  of  the  whole 

or  any  portion  of  the  lands  applied  for.    Siich  authority 

shall  be  executed  in  duplicate,  one  to  be  filed  with  the     Deposit 

plan,  profile,  book  of  reference,  application  and  notices  '^'*'^  ^°"*" 

with  the  Board,  and  the  other,  with  the  duplicate  plan, 

profile,  book  of  reference  and  application,  to  be  delivered 

to  the  company. 

6.  Such  duplicate  authorityj  plan,  profile,  book  of  ref-    .S?p°*'*,  ^^ 
erence  and  application,  or  copies  thereof  certified  as  such  ot  deedsf '  " 
by  the  Secretarjr,  shall  be  deposited  with  the  registrars 
of  deeds  of  the  districts  or  counties,  respectively,  in  which 
such  lands  are  situate. 

6.  All  the  provisions  of  this  Act  applicable  to  the  tak-  ,  sections  <rf 
ing  of  lands  for  the  right  of  way,  or  main  line,  of  the    '     °  "*"' '' 
railway  without  the  consent  of  the  owner  of  such  lands; 
shall  apply  to  the  lands  authorized  to  be  taken  under  this 
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Exceptions,  section,  excepting  sections  one  hundred  and  twenty-three 
and  one  hundred  and  twen£v-four.  51  V.,  c.  29,  ss.  106  to 
111,  Am. 
adMnta  '^°^^  ^^^-  '^■^^  company,  either  for  the  purpose  of  construct- 
?ight°o°^way  ing  or  repairing  its' railway,  or  for  the  purpose  of  carry- 
st\!ilrtior°or  ing  out  the  requirements  of  the  Board,  or  in  the  exercise 
repair  of  of  the  powers  conferred  upon  it  by  the  Board,  may  enter 
ra  way.  ^^^^  ^^^  ^^^^  which  is  not  more  than  six  himdred  feet 

distant  from  the  centre  of  the  located  line  of  the  railway, 
and  may  occupy  the  said  land  as  long  as  is  necessary  for 
the  purposes  aforesaid ;  and  all  the  provisions  of  law  at 
any  time  applicable  to  the  taking  of  land  by  the  company, 
and  its  valuation,  and  the  compensation  therefor,  shall 
apply  to  the  case  of  any  land  so  required ;  but  before 
entering  upon  any  land  for  the  purposes  aforesaid,  the 
Deposit        company  shall,  in  case  the  consent  of  the  owner  is  not 
o?*ownei°^not  obtained,  pay  into  the  office  of  one  of  the  superior  courts 
obtained.         for  the  province  in  which  the  land  is  situated,  such  sum, 
with  interest  thereon  for  six  months,  as  is,  after  two  clear 
days'  notice  to  the  owner  of  the  land,  or  to  the  person 
empowered  to  convey  the  same,  or  interested  therein, 
fixed  by  a  judge  of  any  one  of  such  superior  courts, 
tion."™^*"'^    Such  deposit  shall  be  retained  to  answer  any  compensa- 
tion which  may  be  awarded  the  person  entitled  thereto, 
and  may  upon  order  of  a  judge  of  such  court,  be  paid 
out  to  such  person  in  satisfaction  pro  tanto  of  such  award ; 
the  surplus,  if  any,  thereafter  remaining  shall  by  order 
of  the  judge,  be  repaid  to  the  company,  and  any  deficiency 
•  therein  to  satisfy  such  award  shall  be  forthwith  paid  by 
the  company  to  the  person  entitled  to  compensation  under 
such  award.    51  V.,  c.  29,  s.  112,  Am. 
materiau'or         ^'^^'  Whenever   stone,   gravel,   earth,   sand,   water  or 
water  for  con-  other  material  is  required  for  the  construction  or  main- 
Btruction,  etc.   jenance  or  operation  of  the  railway,  or  any  part  thereof, 
or  whenever  such  materials  or  water,  so  required,  are  situ- 
ate, or  have  been  brought  to  a  place,  at  a  distance  from 
the  line  of  railway,  and  the  company  desires  to  lay  down 
the  necessary  tracks,  spurs  or  branch  lines,  water  pipes  or 
conduits,  over  or  through  any  lands  intervening  between 
the  railway  and  the  land  on  which  such  materials  or 
water  are  situate,  or  to  which  it  has  been  brought,  the 
wa^'fhereto      company  may,  if  it  cannot  agree  with  the  owner  of  the 
^  ■     lands  for  the  purchase  thereof,  cause  a  land  surveyor,  duly 

Procedure,  licensed  to  act  in  the  province,  or  an  engineer  to  make  a 
plan  and  description  of  the  property  or  right  of  way,  and 
shall  serve  upon  each  of  the  owners  or  occupiers  of  the 
lands  affected,  a  copy  of  such  plan  and  description,  or  of 
so  much  thereof  as  relates  to  the  lands  owned  or  occupied 
by  them  respectively,  duly  certified  by  such  surveyor  or 
engineer,  and  all  the  provisions  of  this  Act,  except  section 
123,  shall  apply,  and  the  powers  thereby  granted  may  be 
used  and  exercised,  to  obtain  the  materials  or  water,  so 
required,  or  the  right  of  way  to  the  same,  irrespective  of 
the  distance  thereof. 
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2.  The  company  may,  at  its  discretion,   acquire  the     '•'''!«  °'L„ 

,,-  i-i''i.*"j.-i  J.       ■    J.   ^  privilege  may 

lands  rrom  which  such  material  or  water  is  taken,  or  upon  be  temporary 
which  the  right  of  way  thereto  is  located,  for  a  term  of  "'  p^^^"*"*- 
years  or  permanently.     The  notice  of  arbitration,  if  arbi- 
tration is  resorted  to,,  shall  state  the  extent  of  the  privi- 
lege and  title  required. 

3.  The  tracks,  spurs  or  branch  lines  constructed  or  laid  noJ''to'=bg'  „gea 
by  the  company  under  this  section  shall  not  be  used  for  foi-  other  pur- 
any  purpose  other  than  aforementioned,  except  by  leave  '^°^^®' 

of  the  Board  and  subject  to  such  terms  and  conditions 
as  the  Board  sees  fit  to  impose.  51  V.,  c.  29,  s.  113,  Am.  ; 
2Ed.VII.,c.  29,s.  l,Am. 

142.  Whenever  the  company  can  purchase  a  larger  quan-     when  com- 
tity  of  land  from  any  particular  owner  at  a  more  reason-  chase  whoie"of 
able  price,  on  the  average,  or  on  more  advantageous  traversed*  '^°^ 
terms,  than  it  could  obtain  the  portion  thereof  which  it 

may  take  from  him  without  his  consent,  it  may  purchase 
the  same,  and  upon  such  purchase  may  sell  and  dispose  of 
any  part  thereof  which  may  be  unnecessary  for  its  under- 
taking.    51  v.,  c.  29,  s.  115',  Am. 

143.  'Every  company  may,  on  and  after  the  first  day  of  sn^^®fen°es?* 
November,  in  each  year,  enter  into  and  upon  any  lands  of 

His  Majesty,  or  of  any  person,  lying  along  the  route  or 
line  of  the  railway,  and  may  erect  and  maintain  snow 
fences  thereon,  subject  to  the  payment  of  such  land  dam-  tion?™^^"^*' 
ages,  if  any,  as  are  thereafter  established,  in  the  manner 
provided  by  law  with  respect  to  such  railway,  to  have  been 
actually  suffered ;  but  every  snow  fence  so  erected  shall  be 
removed  on  or  before  the  first  day  of  April  then  next  fol-  Removal, 
lowing.     51  v.,  c.  29,  s.  116,  Am. 

144.  All  tenants  in  tail  or  for  life,  greves  de  substitu-  certafn°per^  *° 
tion,  guardians,  curators,  executors,  administrators,  trus-  so°s  to  sen 
tees  and  all  persons  whomsoever,  not  only  for  and  on  fands°to'the 
behalf  of  themselves,  their  heirs  and  successors,  but  also  ''o™pa°y- 

on  behalf  of  those  whom  they  represent,  whether  infants, 
issue  unborn,  lunatics,  idiots,  femes-covert  or  other  per- 
sons, seized,  possessed  of  or  interested  in  any  lands,  may 
contract  and  sell  and  convey  to  the  company  all  or  any 
part  thereof.    51  V.,  c.  29,  s.  136. 

145.  When  such  persons  have  no  right  in  law  to  sell  or  jud'g'?  requi- 
convey  the  rights  of  property  of  the  said  land,  they  may  site. 
obtain  from  a  judge,  after  due  notice  to  the  persons  inter- 
ested, the  right  to  sell  the  said  land;  and  the  said  judge 

shall  give  such  orders  as  are  necessary  to  secure  the  invest- 
ment of  the  purchase  money,  in  such  a  manner  as  he 
deems  necessary,  in  accordance  with  the  law  of  the  prov- 
ince, to  secure  the  interests,  of  the  owner  of  the  said  land. 
51  v.,  c.  29,  s.  137,  Am:    ' 

146.  The  powers,  by  the  last  two  preceding  sections  of'^'^*^*'?" 
conferred  upon  rectors  in  possesion  of  glebe  lands  in  the  self  an'd'^mi" 
province  of  Ontario,  ecclesiastical  and  other  corporations,  cILsf  '^^'^'^^'^ 
trustees  of  land  for  church  or  school  purposes,  executors 
appointed  by  wills  under  which  they  are  not  invested  with 

any  power  over  the  real  property  of  the  testator,  adminis- 
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trators  of  persons  dying  intestate,  but  at  their  death  seized 
of  real  property,  shall  only  extend  and  be  exercised  with 
respect  to  any  of  such  lands  actually  required  for  the  use 
and  occupation  of  the  company.     51  V.,  c.  29,  s.  138,  Am: 

147.  Any  contract,  agreament,  sale,  conveyance  and 
assurance,  so  made  hereunder  shall  be  valid  and  effectual  ■ 
in  law,  to  all  intents  and  purposes  whatsoever,  and  shall 
vest  in  the  company  receiving  the  same,  the  fee  simple  in 
the  lands  in  such  deed  thereof  described,  freed  and  dis- 
charged from  all  trusts,  restrictions  and  limitations  what- 
soever ;  and  the  person  so  conveying  is  hereby  indemnified 
for  what  he  does  by  virtue  of  or  in  pursuance  of  this  Act. 
51  v.,  c.  29,  s.  139,  Am. 

148.  The  company  shall  not  be  responsible  for  the  dis- 
position of  any  purchase  money  for  lands  taken  by  it  for 
its  purposes,  if  paid  to  the  owner  of  the  land,  or  into  court 
for  his  benefit.     51  V.,  c.  29,  s.  140. 

149.  Any  contract  or  agreement  made  by  any  person 
authorized  by  this  Act  to  convey  lands,  either  before  the 
deposit  of  the  plan,  profile  and  book  of  reference,  or  be- 
fore the  setting  out  and  ascertaining  of  the  lands  re- 
quired for  the  railway,  shall  be  binding  at  the  price 
agreed  upon  for  the  same  lands,  if  they  are  afterwards  so 
set  out  and  ascertained  within  one  year  from  the  date  of 
the  contract  or  agreement,  and  although  such  land  has, 
in  the  meantime  become  the  property  of  a  third  person; 
and  possession  of  the  land  may  be  taken,  and  the  agree- 
ment and  price  may  be  dealt  with,  as  if  such  price  had 
been  fixed  by  an  award  of  arbitrators  as  hereinafter  pro- 
vided, and  the  agreement  shall  be  in  the  place  of  an  award. 
51  v.,  t.  29,  3. 141,  Am. 

150.  All  persons  who  cannot,  in  common  course  of  law, 
sell  or  alienate  any  lands  so  set  out  and  ascertained,  shall 
agree  upon  a  fixed  annual  rent  as  an  equivalent,  and  not 
upon  a  principal  sum,  to  be  paid  for  the  lands ;  and  if  the 
amount  of  the  rent  is  not  fixed  by  agreement,  it  shall  be 
fixed  and  all  proceedings  shall  be  regulated,  in  the  man- 
ner herein  prescribed.     51  V.,  c.  29,  s.  142,  Am. 

151.  Such  annual  rent  and  every  other  annual  rent, 
agreed  upon  or  ascertained,  and  to  be  paid  for  the  pur- 
chase of  any  lands,  or  for  any  part  of  the  purchase  money 
of  any  lands,  which  the  vendor  agrees  to  leave  unpaid, 
shall  be  chargeable  as  part  of  the  working  expenditure 
of  the  railway  upon  the  deed  creating  such  charge  and 
liability  being  duly  registered  in  the  registry  office  of  the 
proper  district,  county  or  registration  division.  51  V., 
c.  29,  s.  143,  Am. 

152.  After  the  expiration  of  ten  days  from  the  deposit 
■  of  the  plan,  profile  and  book  of  reference  in  the  office  of 

the  registrar  of  deeds,  and  after  notice  thereof  has  been 
given  in  at  least  one  newspaper,  if  there  is  any,  published 
m  each  of  the  districts  and  counties  through  which  the 
railway  is  intended  to  pass,  application  may  be  made  to 
the  owners  of  lands,  or  to  persons  empowered  to  convey 
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lands,  or  interested  in  lands,  which  may  suffer  damage 

from  the  taking  of  materials,  or  the  exercise  of  any  of  the 

powers  granted  for  the  railway;   and,  thereupon,  agree-     Agreements 

ments  and  contracts  may  be  made  with  such  persons,  authorized. 

touching  the  said  lands  or  the  compensation  to  be  paid 

for  the  same,  or  for  the  damages,  or  as  to  the  mode  in 

which  such  compensation  shall  be  ascertained,  as  seems 

expedient  to  both  parties ;    and  in  case  of  disagreement  ^^^^^''^^' 

between  them,  or  any  of  them,  all  questions  which  arise 

between  them  shall  be  settled  as  hereinafter  provided. 

51  v.,  c.  29,  s.  144j  Am. 

153.  The  deposit  of  a  plan,  profile  and  book  of  refer-  de™d^geii^° 
ence,  and  the  notice  of  such  deposit,  shall  be  deemed  a  etai  notice, 
general  notice  to  all  parties  of  the  lands  which  will  be 
required  for  the  railway  and  works ;  and  the  date  of  such  purp^'os^es  °of 
deposit  shall  be  the  date  with  reference  to  which  such  valuation, 
compensation  or  damages  shall  be  ascertained.     51  V., 

c.  29,  s.  145,  Am. 

154.  The  notice  served  upon  the  party  shall  contain —  mi^t'^contain? 
(a.)  a  description  of  the  lands  to  be  taken,  or  of  the 

powers  intended  to  be  exercised  with  regard  to  any  lands, 
and  describing  the  lands ; 

(&.)  a  declaration  of  readiness  to  pay  some  certain  sum 
or  rent,  as  the  case  may  be,  as" compensation  for  such  lands 
or  for  such  damages.     51  V.,  c.  29,  s.  146,  Am. 

155.  Such  notice  shall  be  accompanied  by  the  certifi-  companied  by 
cate  of  a  sworn  surveyor  for  the  province  in  which  the  certificate, 
lands  are  situated,  or  an  engineer,  who  is  a  disinterested 

person,  which  certificate  shall  state — 

(a.)  that  the  land,  if  the  notice  relates  to  the  taking  of  oer'^mcate?  °' 
land  shown  oh  the  said  plan,  is  required  for  the  railway 
or  is  within  the  limit  of  deviation  jTllowed  by  this  Act ; 

(6.)  that  he  knows  the  land,  or  the  amount  of  damage 
likely  to  arise  from  the  exercise  of  the  powers ;  and 

(c.)  that  the  sum  so  offered  is,  in  his  opinion,  a  fair 
compensation  for  the  land  and  damages  aforesaid.  51 
v.,  C.-29,  s.  147,  Am. 

156.  In  the  following  sections  of  this  Act,  down  to  sec-  ana^°??ua'ee  " 
tion  174  inclusive,  unless  the  context  otherwise  requires,  defined. 

the  expression  "  court "  shall  mean  a  superior  court  of 
the  province  or  district,  or  the  county  court  of  the  county, 
where  the  lands  lie,  and  the  expression  "  judge "  shall 
mean  a  judge  of  such  superior  court  or  count j"^  court;  but 
any  proceedings  commenced  in  one  court  having  proper 
jurisdiction  shall  be  continued  therein. 

157.  If  the  opposite  partj^  is  absent  from  the  district  or  puwicauon''^ 
county  in  which  the  lands  lie,  or  is  unknown,  an  applica- 
tion for  service  by  advertisement  may  be  made  to  a  judge.. 

51  v.,  c.  29,  s.  148. 

158.  The  application  for  service  by  advertisement  shall  on*" service* by 
be  accompanied  by  such  certificate  as  aforesaid,  and,  by  publication, 
an  affidavit  of  some  officer  of  the  company,  that  the  oppo- 
site party  is  so  absent,  or  that,  after  diligent  inquiry,  the 
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person  on  whom  the  notice  ought  to  be  served  can  not  be 
ascertained;  and  the  judge  shall  order  o  notice  as  afore- 
said, but  without  such  certificate,  to  be  inserted,  three 
times  in  the  course  of  one  month,  in  a  newspaper  pub- 
lished in  the  district  or  county,  or  if  there  is  no  newspaper 
published  therein,  then  in  a  newspaper  published  in  some 
adjacent  district  or  county.     51  V.,  c.  29,  s.  149. 

159.  If  within  ten  days  after  the  service  of  such  notice, 
or  within  one  month  after  the  first  publication  thereof, 
the  opposite  party  does  not  give  notice  to  the  company 
that  he  accepts  the  sum  offered  by  it,  the  judge  shall,  on 
the  application  of  the  company,  six  days'  notice  of  which 
shall  be  given  to  the  opposite  party,  appoint  a  person  to 
be  sole  arbitrator  for  determining  the  compensation  to  be 
paid  as  aforesaid :  Provided  that  the  judge  shall,  at  the 
request  of  either  partj  on  such  application,  appoint  three 
arbitrators  to  determine  such  compensation,  one  of  whom 
may  be  named  by  each  party  on  such  application.  51  V., 
c.  29,  s.  150,  Am. 

160.  The  arbitrators,  or  the  sole  arbitrator,  as  the  case 
may  be,  shall  be  sworn  before  a  justice  of  the  peace  for 
the  district  or  county  in  which  the  lands  lie,  faithfully 
and  impartially  to  perform  the  duties  of  their  or  his 
office,  and  shall  proceed  to  ascertain  such  compensation 
in  such  way  as  they  or  he,  or  a  majority  of  them,  deem 
best;  and  the  award  of  such  arbitrators,  or  of  any  two 
of  them,  or  of  the  sole  arbitrator,  shall  be  final  and  con- 
clusive, except  as  hereinafter  provided ;  but  no  such  award 
shall  be  made,  nor  any  official  act  be  done,  by  such  ma- 
jority, except  at  a  meeting  held  at  a  time  and  place  of 
which  the  other  arbitrator  has  had  at  least  two  clear  days' 
notice,  or  to  which  some  meeting  at  which  the  third  arbi- 
trator was  present  had  been  adjourned.  51  V.,  c.  29,  s. 
152,  Am. 

161.  The  arbitrator  or  arbitrators,  in  deciding  on  such 
value  or  compensation,  shall  take  into  consideration  the 
increased  value,  beyond  the  increased  value  common  to  all 
lands  in  the  locality,  that  will  be  given  to  any  lands 
through  or  over  which  the  railway  will  pass,  by  reason  of 
the  passage  of  the  railway  through  or  over  the  same,  or 
by  reason  of  the  construction  of  the  railway,  and  shall 
set  off  such  increased  value  that  will  attach  to  the  said 
lands  or  grounds,  against  the  inconvenience,  loss  or  dam- 
age that  might  be  suffered  or  sustained  by  reason  of  the 
company  taking  possession  of  or  using  the  said  lands  as 
aforesaid.     51  V.,  c.  29,  s.  153. 

162.  If  by  an  award  of  arbitrators  made  under  this  Act, 
the  sum  awarded  exceeds  the  sum  offered  by  the  company, 
the  costs  of  the  arbitration  shall  be  borne  by  the  company ; 
but  if  otherwise,  they  shall  be  borne  by  the  opposite  party, 
and  be  deducted  from  the  compensation^  and  in  either  case 
the  amount  of  such  costs,  if  not  agreed  upon,  may  be 
taxed  by  the  judge.    51  V.,  c.  29,  s.  154. 
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163.  The  arbitrators,  or  a  majority  of  them,  or  the  sole  may '^ take *evi- 
arbitrator,  shall  examine  on  oath  or  solemn  affirmation  aence  under 
the  parties  or  such  witnesses  as  appear  before  them  or  °^*^*^' 

him .     51V.,  c.  29,  s.  155  ( 1 ) ,  Am. 

2.  Such  arbitrator  or  arbitrators  shall  have  and  may  artitSiOTs"* 
exercise  with  respect  to  such  arbitration  all  the  powers 
mentioned  in  section  49  of  this  Act,  excepting  paragraph 

(c)  of  subsection  1  thereof /and  section  50  of  this  Act     witnesses, 
shall  apply  to  persons  atteuSing  and  giving  evidence  at 
any  such  arbitration. 

3.  The  arbitrators  shall  take  down  in  writing  the  evi-  pijIJ™""""^; 
dence  brought  before  them,  unless  either  party  requires 

that  it  be  taken  by  means  of  stenography ;  in  which  case 
a  stenographer  shall  be  named  by  the  arbitrators,  unless 
the  parties  agree  upon  one,  and  shall  be  sworn  before  the 
arbitrators,  or  before  any  one  of  them  before  entering 
upon  his  duties;  and  the  expense  of  such  stenographer,  if 
not  d^ermined  by  agreement  between  the  parties,  shall 
be  taxed  by  the  court  or  judge,  and  shall,  in  any  case, 
form  part  of  the  costs  of  the  arbitration ;  and  after  mak-      ''®P'?|t*'i"'t 
ing  their  award  the  arbitrators  shall  forthwith  deliver  or  cierk  of  the 
transmit  by  registered  letter,  at  the  request  of  either  <=""'''• 
party  in  writing,  the  depositions,  together  with  the  ex- 
hibits referred  to  therein,  and  all  papers  connected  with 
the  reference,  except  the  award,  to  the  clerk  of  the  court, 
to  be  filed  with  the  records  of  the  said  court.     54-55  V., 
c.  51,  s.  1,  Am. 

164.  A  majority  of  the  arbitrators,  at  the  first  meeting  ^.Mch^awSra" 
"after  their  appointment,  or  the  sole  arbitrator,  shall  fix  a  is  to  be  made, 
day  on  or  before  which  the  award  shall  be  made,  and  if 

the  same  is  not  made  on  or  before  such  day,  or  some  other 
day  to  which  the  time  for  making  it  has  been  prolonged, 
either  by  the  consent  of  the  parties,  or  by  resolution  of  the 
arbitrators,  then  the  sum  offered  by  the  company,  as 
aforesaid,  shall  be  the  compensation  to  be  paid  by  the 
company.    61  V.,  c.  29,  s.  156. 

2.  No  award  shall  be  invalidated  by  reason  of  any  want  .  ^J,^\  i'°' 
of  form  or  other  technical  objection,  if  the  requirements  for  want  of 
of  this  Act  have  been  substantially  complied  with,  and  if  ^°''™" 
the  award  states  clearly  the  sum  awarded,  and  the  lands 
or  other  property,  right  or  privilege  for  which  such  sura 
is  to  be  the  compensation;  and  the  person  to  whom  the 
sum  is  to  be  paid  need  not  be  named  in  the  award. 

165.  If  any  arbitrator  appointed  by  the  judge  dies  be-  in'^o'(Hc?''if^ 
fore  the  award  has  been  made,  or  is  disqualified,  or  re-  arbitrator, 
fuses  or  fails  to  act  within  a  reasonable  time,  the  judge, 

upon  the  application  of  either  party,  of  which  applica- 
tion six  days'  notice  shall  be  given  to  the  opposite  party, 
and  upon  being  satisfied  by  affidavit  or  otherwise  of  such 
death,  disqualification,  refusal  or  failure,  shall  appoint 
another  arbitrator  in  the  place  of  such  arbitrator:  Pro-  dencemenTof 
vided  that  in  the  case  of  any  arbitrator,  named  by  one  of  proceedings. 
the  parties  and  appointed  by  the  judge,  so  dying  or  not 
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acting,  such  party  may,  upon  such  application,  name  the 
arbitrator  who  shall  be  appointed  by  the  judge  in  the 
place  of  the  arbitrator  so  deceased  or  not  acting;  but  no 
recommencement  or  repetition  of  the  previous  proceed- 
ings shall  be  required  in  any  case.     51  V.,  c.  29,  s.  157  Am. 

166.  Where  the  notice  given  improperly  describes  the 
land  or  materials  intended  to  be  taken,  or  where  the  cora- 
jjany  decides  not  to  take  the  land  or  materials  mentioned 
in  the  notice,  it  may  abandon  the  notice  and  all  proceed- 
ings thereunder,  but  shall  be  liable  to  the  person  notified 
for  all  damages  or  costs  incurred  by  him  in  consequence 
of  such  notice  and  abandonment — such  costs  to  be  taxed 
in  the  same  manner  as  costs  after  an  award ;  and  the  com- 
pany may  give  to  the  same  or  any  other  person  notice  for 
other  land  or  materials,  or  for  land  or  materials  otherwise 
described  notwithstanding  the  abandonment  of  the  for- 
mer notice.     51  V.,  c.  29,  s.  158. 

167.  The  person  offered  or  appointed  as  valuator,  or  as 
sole  arbitrator,  shall  not  be  disqualified  because  he  is  pro- 
fessionally employed  by  either  party,  or  has  previously 
expressed  an  opinion  as  to  the  amount  of  compensation, 
or  because  he  is  related  or  of  kin  to  any  shareholder  of 
the  company,  if  he  is  not  himself  personally  interested  in 
the  amount  of  the  compensation ;  and  no  cause  of  disquali- 
fication shall  be  urged  against  any  arbitrator  appointed 
bj'  the  judge  after  his  appointment,  but  the  objection 
shall  be  made  before  the  appointment  and  its  validity  or 
invalidity  shall  be  summarily  determined  by  the  judge. 
51  v.,  c.  29,  s.  159. 

168.  "Whenever  the  award  exceeds  six  hundred  dollars, 
any  party  to  the  arbitration  may  within  one  month  after 
receiving  a  written  notice  from  any  one  of  the  arbitrators 
or  the  sole  arbitrator,  as  the  case  may  be,  of  the  making 
of  the  award,  appeal  therefrom  upon  any  question  of  law 
or  fact  to  a  superior  court ;  and  upon  the  hearing  of  the 
appeal  the  court  shall,  if  the  same  is  a  question  of  fact, 
decide  the  same  upon  the  evidence  taken  before  the  arbi- 
trators, as  in  a  case  of  original  jurisdiction. 

2.  Upon  such  appeal  the  practice  and  proceedings  shall 
be,  as  nearly  as  may  be,  the  same  as  upon  an  appeal  from 
the  decision  of  an  inferior  court  to  the  said  court,  subject 
to  any  general  rules  or  orders  from  time  to  time  made  by 
the  said  last-mentioned  court,  in  respect  to  such  appeals, 
which  orders  may  amongst  other  things  provide  that 
any  such  appeal  may  be  heard  and  determined  by  a  single 
judge. 

3.  The  right  of  appeal  hereby  given  shall  not  affect  the 
existing  law  or  practice  in  any  province  as  to  setting  aside 
awards.    51  V.,  c.  29,  s.  161,  Am. 

169.  Upon  payment  or  legal  tender  of  the  compensa- 
tion or  annual  rent,  so  awarded  or  agreed  upon,  to  the 
person  entitled  to  receive  the  same,  or  upon  the  payment 
into  court  of  the  amount  of  such  compensation,  in  the 
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manner  hereinafter  mentioned,  the  award  or  agreement 

shall  vest  in  the  company  the  power  forthwith  to  take 

possession  of  the  lands,  or  to  exercise  the  right,  or  to  do 

the  thing  for  which  such  compensation  or  annual  rent 

has  been  awarded  or  agreed  upon ;  and  if  any  resistance  foreiwe^re- 

or  forcible  opposition  is  made  by  any  person  to  its  so  sistance  is 

doing,  the  judge  shall,  on  proof  to  his  satisfaction  of  ° 

such  award  or  agreement,  issue  his  warrant  to  the  sheriff 

of  the  district  or  county,  or  to  a  bailiff  as  he  deems  most 

suitable,  to  put  down  such  resistance  or  opposition,  and 

to  put  the  company  in  possession ;  and  the  sheriff  or  baliff 

shall  take  with  him  sufficient  assistance  for  such  purpose, 

and  shall  put  down  such  resistance  or  opposition  and  put 

the  company  in  possession.    51  V.,  c.  29,  s.  162,  Am. 

170.  Such  warrant  shall  also  be  granted  by  the  judge  j^^^lf^t"*  ^°l 
without  such  award  or  agreement,  on  affidavit  to  his  satis-  session  in  cer- 
f action  that  the  immediate  possession  of  the  lands,  or  of  **'''  "*^®^" 
the  power  to  do  the  thing  mentioned  in  the  notice,  is  neces- 
sary to  carry  on  some  part  of  the  railway  with  which  the 
company  is  ready  forthwith  to  proceed.    51  V.,  c.  29,  s. 

163,  Am. 

171.  The  judge  shall  not  grant  any  warrant  under  the     Procedure 
next  preceding  section,  unless  ten  days'  previous  notice  of  tion"  for^such 
the  time  and  place  when  and  where  the  application  for  warrant, 
such  warrant  is  to  be  made  has  been  served  upon  the 

owner  of  the  land  or  the  person  empowered  to  convey  the 
land,  or  interested  in  the  land  sought  to  be  taken,  or  which 
may  suffer  damage  from  the  taking  of  materials  sought 
to  be  taken,  or  the  exercise  of  the  powers  sought  to  be 
exercised,  or  the  doing  of  the  thing  sought  to  be  done,  by 
the  company;  and  unless  the  company  gives  security  to  Deposit  of 
his  satisfaction,  by  deposit,  in  a  chartered  bank  desig-  <=°™p™^^"°''- 
nated  by  him,  to  the  credit  of  the  company  and  such  per- 
son or  party  jointly,  of  a  sum  in  his  estimation  sufficient 
to  cover  the  probable  compensation  and  costs  of  the  arbi- 
tration, and  not  less  than  fifty  per  cent  above  the  amount 
mentioned  in  the  notice  served  under  section  154.  51  V., 
c.  29,  s.  164,  Am. 

172.  The  costs  of  any  such  application  to,  and  of  any   ^f°f^^  °*  ^P' 
such  hearing  before,  the  judge,  shall  beborne  by  the  com-  " 

pany,  unless  the  compensation  awarded  is  not  more  than 
the  company  had  offered  to  pay ;  and  no  part  of  such  de-  Payment, 
posit  or  of  any  interest  thereon  shall  be  repaid,  or  paid 
to  such  company,  or  paid  to  such  owner  or  party,  without 
an  order  from  the  judge,  which  he  may  make  in  accord- 
ance with  the  terms  of  the  award.     51  V.,  c.  29,  s.  165. 

173.  The  compensation  for  any  lands  which  may  be  tion°to^ltand 
taken  without  the  consent  of  the  owner,  shall  stand  in  j"  place  of  the 
the  stead  of  such  lands;    and  any  claim  to  or  encum-  '^Encum- 
brance upon  the  said  lands,  or  any  portion  thereof,  shall,  ^™'"=6s- 

as  against  the  company,  be  converted  into  a  claim  to  the 
compensation,  or  to  a  like  proportion  thereof ;  and  the 
company  shall  be  responsible  accordingly,  whenever  it 
has  paid  such  compensation  or  any  part  thereof,  to  a 
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person  not  entitled  to  receive  tlie  same,  saving  always  its 
recourse  against  such  person.    51  V.,  c.  29,  s.  166. 

174.  If  the  company  has  reason  to  fear  any  claim,  mort- 
gage, lujfotheque,  or  encumbrance,  or  if  any  person  to 
whom  the  compensation  or  annual  rent,  or  any  part 
thereof,  is  payable,  refuses  to  execute  the  proper  convey- 
ance and  guarantee,  or  if  the  person  entitled  to  claim  the 
same  cannot  be  found,  or  is  unknown  to  the  company,  or 
if,  for  any  other  reason,  the  company  deems  it  advisable, 
the  company  may  pay  such  compensation  into  court,  with 
the  interest  thereon  for  six  months,  and  may  deliver  to 
the  clerk  or  prothonotary  of  such  court  an  authentic  copy 
of  the  conveyance,  or  of  the  award  or  agreement,  if  there 
is  no  conveyance ;  and  such  conveyance,  or  award  or  agree- 
ment shall  thereafter  be  deemed  to  be  the  title  of  the  com- 
pany to  the  land  therein  mentioned.  51  V.,  c.  29,  s. 
167,  Am. 

2.  Where  the  lands  are  situated  elsewhere  than  in  the 
province  of  Quebec,  a  notice,  of  such  payment  and  de- 
livery in  such  form  and  for  such  time  as  the  court  ap- 
points, shall  be  inserted  in  a  newspaper,  if  there  is  any, 
published  in  the  county  in  which  the  lands  are  situated, 
or  if  there  is  no  newspaper  published  in  the  county,  then 
in  the  official  gazette  of  the  province,  and  also  in  a  news- 
paper published  in  the  nearest  county  thereto  in  which  a 
newspaper  is  published,  which  shall  state  that  the  title  of 

Proceedings.  (-|^g  company  (that  is,  the  conveyance,  agreement  or 
award)  is  under  this  Act,  and  shall  call  upon  all  persons 
claiming  an  interest  in  or  entitled  to  the  lands,  or  any 
jDart  thereof,  to  file  their  claims  to  the  compensation,  or 
any  pai;t  thereof.     51  V.,  c.  29,  s.  168,  Am. 

3.  AVliere  the  lands. are  situated  in  the  province  of  Que- 
bec, the  notice  shall  be  published  as  is  required  in  cases  of 
confirmation  of  title,  and  the  registrar's  certificate  shiill 
be  procured  and  filed  as  in  such  cases.  51  V.,  c.  29, 
s.  170,  Am. 

4.  All  such  claims  filed  shall  be  received  and  adjudi- 
cated upon  by  the  court,  and  the  adjudication  thereon 
shall  for  ever  bar  all  claims  to  the  land,  or  any  part 
thereof,  encluding  any  dower,  mortgage,  hypothcque  or 
encumbrance  upon  the  same;  and  the  court  shall  make 
such  order  for  the  distribution,  payment  or  investment  of 
the  compensation,  and  for  the  security  of  the  rights  of 
all  persons  interested,  as  to  right  and  justice,  and  to  law 
appertains.     51  V.,  c.  29,  s.  171,  Am. 

5.  The  costs  of  the  proceedings,  in  whole  or  in  part, 
including  the  proper  allowances  to  witnesses,  shall  be 
paid  by  the  company,  or  by  any  other  person,  as  the  court 
orders,  and  if  the  order  for  distribution,  payment,  or 
investment, is  obtained  in  less  than  six  months  from  the 
payment  of  the  compensation  into  court,  the  court  shall 

interast.  direct  a  proportionate  part  of  the  interest  to  be  returned 
to  the  company ;  and  if  from  any  error,  fault  or  neglect 
of  the  company,  it  is  not  obtained  until  after  six  months 
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have  expired,  the  court  shall  order  the  company  to  pay 
into  court,  as  part  of  the  compensation,  the  interest  for 
such  further  period  as  is  right.    51  V.,  c.  29,  s.  172,  Am. 

Branch  Lines. 

175.  The  company  may  for  the  purposes  of  its  under-  ^^^^If^^^^.  *° 
taking  construct,  maintain  and  operate  branch  lines,  not  branch  lines, 
exceeding  in  any  one  case  six  miles  in  length,  from  the 
main  line  of  the  railway  or  from  any  branch  thereof. 
Before  commencing  to  construct  any  such  branch  line 
the  company  shall  obtain  the  authority  of  the  Board  and 
comply  with  the  following  provisions : — 

2.  The  company  shall  make  a  plan,  profile  and  book  of  piii|''°^ltii°^ 
reference,  showing  the  proposed  location  of  the  branch  registrars  oi 
line  and  conforming  to  the  requirements  of  section  122, 

and  shall  deposit  the  same  or  such  parts  thereof  as  relate 
to  each  district  or  county  through  which  the  branch  line 
is  to  pass,  in  the  offices  of  the  registrars  of  deeds  for  such 
districts  or  counties  respectively. 

3.  Upon  such  deposit,  the  company  shall  give  four  appHci'tlon'^  to 
weeks'  public  notice  of  its  intention  to  apply  to  the  Board  Board, 
under  this  section,  in  some  newspaper  published  in  each 

county  through  which  the  branch  line  is  to  pass,  or,  if 
there  should  be  no  paper  published  in  such  county  or 
counties,  then  for  the  same  period  in  The  Garuida  Ga- 
zette. 

4.  After  the  expiration  of  the  notice  the  company  shall  on^appura-* 
submit  to  the  Board,  upon  such  application,  a  duplicate  tion. 

of  the  plan,  profiFe  and  book  of  reference  so  deposited. 
The  Board,  if  satisfied  that  the  branch  line  is  necessary  in 
the  public  interest  or  for  the  purpose  of  giving  increased 
facilities  to  business,  and  if  satisfied  with  the  location  of 
such  branch  line,  and  the  grades  and  curves  as  shown  on 
such  plan,  profile  and  book  of  reference,  may,  in  writing, 
authorize  the  construction  of  the  branch  line  in  accord- 
ance with  such  plan,  profile  and  book  of  reference,  or 
subject  to  such  changes  in  location,  grades  and  curves  as  time™or  con- 
the  Board  may  direct ;  and  such  authority  shall  limit  the  struction. 
time,  not  exceeding  two  years,  within  which  the  company 
shall  construct  and  complete  such  branch  line. 

5.  There  shall  be  deposited  with  the  Board  the  author-  authority!  etc., 
ity,  and  the  duplicate  of  such  plan,  profile  and  book  of  in  registry 
reference,  together  with  such  papers  and  plans  as  are  nec- 
essary to  show  and  explain  any  changes  directed  by  the 

Board,  under  the  provisions  of  subsection  4  of  this  sec- 
tion. The  company  shall  deposit  in  the  registry  offices, 
mentioned  in  subsection  2  of  this  section,  copies,  certified 
as  such  by  the  Secretary,  of  the  authority,  and  of  the 
papers  and  plans  showing  the  changes  directed  by  the 
Board. 

6.  Upon  compliance  with  this  section,  all  the  provi-  „£  4??"*^**'°° 
sions,  except  sections  123  and  124,  of  this  Act,  shall  apply 
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No  exten- 
sion is  al- 
lowed. 


Lapse  of 
power    incon- 
sistent with 
tills  section. 


Saving. 


Branch 
lines  to  indus- 
try   within     6 
miles    of    rail- 
way   may   be 
ordered    by 
Board. 


Deposit    to 
lie  made  by 
owner  of  in- 
dustry. 


Payments 
therefrom  to 
company. 


Owner  to  be 
refunded  by 
rebate  on  tolls. 


Owner's  Hen 
until  reim- 
bursed. 


Discharge  of 
Hen. 


Operation 
of  branch  to 
be  regulated 
by  Board. 


to  the  branch  line  so  authorized  and  to  the  lands  to  be 
taken  for  such  branch  line. 

7.  No  branch  line  shall  be  extended  under  the  provi- 
sions of  this  section;  nor  shall  any  branch  line  be  con- 
structed so  as  to  form,  in  effect,  an  extension  of  the  rail- 
way beyond  the  termini  mentioned  in  the  Special  Act. 

8.  Except  with  reference  to  branch  lines  authorized  by 
the  Special  Act  to  be  constructed  between  any  two  points 
or  places  definitely  fixed  or  named  therein,  no  power  to 
construct  branch  lines  in  any  Special  Act  contained,  in- 
consistent with  the  provisions  of  this  section  shall  have 
any  force  or  effect  after  three  years  from  the  passing  of 
this  Act.  Nothing  in  this  subsection  shall  be  deemed  to 
take  away  or  impair  the  rights  or  powers  of  any  com- 
pany under  any  contract  with  the  Government  of  Canada, 
approved  and  ratified  by  a  Special  Act  of  the  Parliament 
of  Canada.     Sub.  for  5i  V.,  c.  29,  s.  121. 

176.  Where  the  owner  of  any  industry  established,  or 
intended  to  be  established,  within  six  miles  of  the  railway, 
is  desirous  of  obtaining  railway  facilities  in  connection 
therewith,  but  cannot  agree  with  the  company  as  to  the 
construction  and  operation  of  a  spur  or  branch  line  from 
the  railway  thereto,  the  Board  may,  on  the  application  of 
such  owner,  and  upon  being  satisfied  of  the  necessity  for 
such  spur  or  branch  line  in  the  interests  of  trade,  order 
the  company  to  construct,  maintain  and  operate  such 
branch  line  or  spur,  and  may  direct  such  owner  to  deposit 
in  some  chartered  bank  such  sum  or  sums  as  are  by  the 
Board  deemed  sufficient,  or  are  by  it  found  to  be  necessary 
to  defray  all  exjDenses  of  constructing  and  completing  the 
spur  or  branch  line  in  good  working  order,  including  the 
cost  of  the  right  of  way,  incidental  expenses  and  dam- 
ages; and  the  amount  so  deposited  shall,  from  time  to 
time,  be  paid  to  the  company  upon  the  order  of  the  Board, 
as  the  work  progresses. 

2.  The  aggregate  amount  so  paid  by  the  owner  in  the 
construction  and  completion  of  the  said  spur  or  branch 
line  shall  be  repaid  or  refunded  to  the  owner  by  the  com- 
pany by  way  of  rebate,  to  be  determined  and  fixed  by  the 
Board,  out  of  or  in  proportion  to  the  tolls  charged  by  the 
company  in  respect  of  the  carriage  of  traffic  for  the  owner 
over  the  said  spur  or  branch  line ;  and  until  so  repaid  or 
refunded,  the  owner  shall  have  a  special  lien  therefor, 
upon  such  branch  line,  to  be  reimbursed  by  rebate  as 
aforesaid. 

3.  Upon  repayment  by  the  company  to  such  owner  of 
all  payments  made  by  the  owner  upon  such  construction, 
the  said  spur  or  branch  line,  right  of  way,  and  equipment 
shall  become  the  absolute  property  of  the  company  free 
from  any  such  lien. 

4.  The  operation  and  maintenance  of  the  said  spur  or 
branch  line,  by  the  company,  shall  be  subject  to  and  in 
accordance  with  such  order  as  the  Board  makes  with  re- 
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spect  thereto,  having  due  regard  to  the  requirements  of 
the  traffic  thereon  and  to  the  safety  of  the  public  and  of 
the  employees  of  the  company. 

5.  All  the  provisions  of  this  Act  respecting  the  con-  appilcabfe""^ 
struction  of  spur  or  branch  lines  shall  apply  to  any  spur 
or  branch  line  constructed  under  this  section. 

Crossings  and  Junctions. 

111.  The  railway  lines  or  tracks  of  any  company  shall  ero^sing3''and 
not  be  crossed  or  joined  by  or  with  the  railway  lines  or  junctions. 
tracks  of  any  other  company  until  leave  therefor  has  the  Board! 
been  obtained  from  the  Board  as  hereinafter  provided. 
56  v.,  c.  27,  s.  1,  Am. 

2.  Upon  any  application  for  such  leave  the  applicant  on^applfcation 
company  shall  submit  to  the  Board  a  plan  and  profile  of  to  Board, 
such  crossing  or  junction,  and  such  other  plans,  drawings 

and  specifications  as  the  Board  may  in  any  case,  or  by 
regulation,  require. 

The  Board  may  by  order  grant  such  application  on  Boardf*^  °* 
such  terms  as  to  protection  and  safety  as  it  may  deem  ex- 
pedient, may  change  the  plan  and  profile,  drawings  and 
specifications,  so  submitted  and  fix  the  place  and  mode  of 
crossing  or  junction,  and  may  direct  that  the  lines  and 
tracks  of  one  company  be  carried  over  or  under  the  lines 
and  tracks  of  the  other,  and  that  such  works,  structures, 
equipment,  appliances  and  materials  be  constructed,  pro- 
vided, installed,  maintained,  used  or  operated,  watchmen 
or  other  persons  employed,  and  measures  taken,  as  under 
the  circumstances  appear  to  the  Board  best  adapted  to  re- 
move and  prevent  all  danger  of  accident,  injury  or  dam- 
age, and  may  determine  the  amount  of  damage  and  com- 
pensation, if  any,  to  be  paid  for  any  property  or  land 
taken  or  injuriously  affected  by  reason  of  the  construction 
of  such  works. 

3.  The  Board  may  give  directions  as  to  supervision  of  of^works'^'"" 
the  construction  of  the  works,  and  order  that  detailed 

plans,  drawings  and  specifications  of  any  works,  struc- 
tures, equipment  or  appliances  required,  shall,  bef  Qre  con- 
struction or  installation,  be  submitted  to  and  approved 
by  the  Board. 

4.  No  trains  shall  be  operated  on  the  lines  or  tracks  of  thorizfng 
the  applicant  company  over,  upon  or  through  such  cross-  eration. 
ing  or  junction  until  the  Board  grants  an  order  authoriz- 
ing such  operation,  but  the  Board  shall  not  grant  such 
order  until  satisfied  that  its  orders  and  directions  have 

been  caried  out,  and  that  the  provisions  of  this  section 
have  been  complied  with.    51  V.,  c.  29,  s.  174,  Am. 

178.  The  Board  may  order  any  company  to  adopt  and  pnlnces^on" 
put  in  use  at  any  such  crossing  or  junction,  at  rail  level,  erosginls 
such  interlocking  switch,  derailing  device,  signal  system, 
equipments,  appliances  and  materials,  as  in  the  opinion 
or  the  Board  renders  it  safe  for  engines  and  trains  to 


Order  au- 
op- 
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pass  over  such  crossing  or  junction  without  being  brought 
to  a  stop.     51  v.,  c.  29,  s.  175,  Am. 

Navigable  Waters. 


Navigation 
not  to  be  ob- 
Btructed. 


Bridges  to 
be  properly 
floored. 


Spans  ot 
headway  and 
waterway  of 
bridges. 


Proceedings 
for  construc- 
tion of  works 
In  navigable 
waters. 


Approval  of 
site  and  gen- 
eral plan  by 
Governor  in 
Council. 


Order  of 
Board  for  con- 
struction. 


Detail  plans. 


No  devi- 
ation. 


179.  No  company  shall  cause  any  obstruction  in,  or  im- 
pede, the  free  navigation  of  any  river,  water,  stream  or 
canal,  to,  upon,  along,  over,  under,  through  or  across 
which  its  railway  is  carried.     51  V.,  c.  29,  s.  178,  Am. 

180.  No  company  shall  run  its  trains  over  any  canal, 
or  over  any  navigable  water,  without  having  first  laid, 
and  without  maintaining,  such  proper  flooring  under  and 
on  both  sides  of  its  railway  track  over  such  canal  or 
water,  as  is  deemed  by  the  Board  sufficient  to  prevent  any- 
thing falling  from  the  railway  into  such  canal  or  water, 
or  upon  the  boats,  vessels,  craft,  or  persons  navigating 
such  canal  or  water.     51  V.,  c.  29,  s.  180,  Am. 

181.  Whenever  the  railway  is,  or  is  proposed  to  be, 
carried  over  any  navigable  water  or  canal  by  means  of  a 
bridge,  the  Board  may  by  order  in  any  case,  or  by  regu- 
lations, direct  that  such  bridge  shall  be  constructed  with 
such  span  or  spans  of  such  headway  and  waterway,  and 
with  such  opening  span  or  spans  (if  any) ,  as  to  the  Board 
may  seem  expedient  for  the  proper  protection  of  naviga- 
tion, and,  if  any  such  bridge  is  a  draw  or  swing  bridge, 
when,  under  what  conditions  and  circumstances,  and  sub- 
ject to  what  precautions,  the  same  shall  be  opened  and 
closed.     51  v.,  c.  29,  s.  179,  Am. 

182.  When  the  company  is  desirous  of  constructing  any 
wharf,  bridge,  tunnel,  pier  or  other  structure  or  work  in, 
upon,  over,  under,  through,  or  across  any  navigable  water 
or  canal,  or  upon  the  beach,  bed  or  lands  covered  with  the 
waters  thereof,  the  company  shall  before  the  commence- 
ment of  any  such  work,  comply  with  the  following  pro- 
visions : — 

2.  The  company  shall,  in  the  case  of  navigable  water, 
not  a  canal,  submit  to  the  Minister  of  Public  Works,  and 
in  the  case  of  a  canal  to  the  Minister,  a  plan  and  descrip- 
tion of  the  proposed  site  for  such  work  and  a  general  plan 
of  the  work  to  be  constructed,  to  the  satisfaction  of  such 
Minister,  for  a  recommendation  to  the  Governor  in  Coun- 
cil for  approval. 

3.  Upon  approval  by  the  Governor  in  Council  of  such 
site  and  plans,  the  company  shall  apply  to  the  Board  for 
an  order  authorizing  the  construction  of  the  work,  and 
with  such  application  shall  transmit  to  the  Board  a  certi- 
fied copy  of  the  Order  in  Council  and  of  the  plans  and 
description  approved  thereby,  and  also  detail  plans  and 
profiles  of  the  proposed  work,  and  such  other  plans,  draw- 
ings and  specifications  as  the  Board  may  in  any  such  case, 
or  by  regulation,  require. 

4.  No  deviation  from  the  site  or  plans  approved  by  the 
Governor  in  Council,  shall  be  made  without  the  consent 
of  the  Governor  in  Council. 
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5.  Upon  any  such  application,  the  Board  may  make  ^^'iontain^' 
such  order  in  regard  to  the  construction  of  such  work 

upon  such  terms  and  conditions  as  it  may  deem  expedient, 
may  make  alterations  in  the  detail  plans,  profiles,  draw- 
ings and  specifications  so  submitted,  may  in  or  by  such 
order  give  directions  respecting  the  supervision  of  any 
such  works,  and  may  reqxiire  that  such  other  works,  struc- 
tures, equipments,  appliances  »and  materials  be  provided, 
constructed,  maintained,  used  and  operated,  and  measures 
taken,  as  imder  the  circumstances  of  each  case  may  appear 
to  the  Board  best  adapted  for  securing  the  protection, 
safety  and  convenience  of  the  public. 

6.  Upon  such  order  being  granted  the  company  shall  be  paJ^'^aStho" 
authorized  to  construct  such  work  in  accordance  there-  feed  to  con- 

■iv  struct  work. 

7.  Upon  the  completion  of  any  such  work  the  company  Board^for'nse 
shall,  before  using  or  operating  the  same,  apply  to  the  and  operation 
Board  for  an  order  authorizing  such  use  or  operation,  ttoQ'^of°work' 
and,  if  the  Board  is  satisfied  that  its  orders  and  directions 

have  been  carried  out,  and  that  such  work  may  be  used  or 
operated  without  danger  to  the  public,  and  that  the  pro- 
visions of  this  section  have  been  complied  with,  the  Board 
may  grant  such  order.     51  V.,  c.  29,  s.  181,  Am. 

183.  The  Governor  in  Council  may,  upon  the  report  of  or^subBt"tut!on 
the  Board,  authorize  or  require  any  company  to  construct  »*  ''^'^V  brid'^'e 
fixed  and  permanent  bridges,  or  swing,  draw  or  movable 
bridges,  or  to  substitute  any  of  such  bridges  for  existing 
bridges  on  the  line  of  its  railwd,y,  within  such  time  as  the 
Governor  in  Coimcil  directs;  and  for  every  day  after  the     Penalty, 
period  so  fixed  during  which  the  company  fails  to  comply 
with  the  directions  of  the  Governor  in  Council,  it  shall 
forfeit  and  pay  to  His  Majesty  the  sum  of  two  hundred 
dollars ;  and  no  company  shall  substitute  any  swing,  draw 
or  movable  bridge  for  any  fixed  or  permanent  bridge 
already  built  and  constructed  without  the  previous  con- 
sent of  the  Governor  in  Comicil.    51  V.,  c.  29,  s.  182,  Am. 

Highway  Grossinga. 


184.  The  railway  may  be  carried  upon,  along  or  across     Railway  on 
an  existing  highway  upon  leave  therefor  having  been  '''^^''^^" 
first  obtained  from  the  Board  as  hereinafter  provided,  but 
the  Board  shall  not  grant  leave  to  any  company  to  carry 
any  street  railway  or  tramway,  or  any  railway  operated  nnSicfpauiyf 
or  to  be  operated  as  a  street  railway  or  tramway,  along 
any  highway  which  is  within  the  limits  of  any  city  or  in- 
corporated town,  until  the  company  has  first  obtained 
consent  therefor  by  a  by-law  of  the  municipal  authority 
of  such  city  or  incorporated  town. 

2.  No  obstruction  of  such  highway  with  the  works  shall  ^^^°  °^i^^^^ 
be  made  without  turning  the  highway  so  as  to  leave  an    °°  ^*'" 
open  and  good  passage  for  carriages,  and,  on  Completion     Restoration 
of  the  works,  restoring  the  highway  to  a  good  condition,  "'  "s'*'"'''?- 
as  nearly  as  possible,  as  it  was  originally. 
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save'l''*^  3.  Nothing  in  this  section  shall  deprive  any  such  com- 

pany of  rights  conferred  upon  it  by  any  Special  Act  of 
the  Parliament  of  Canada,  or  amendment  thereof,  passed 
prior  to  the  present  session  of  Parliament. 
Penalty.  4_  Every  company  which  violates  the  provisions  of  this 

section  shall  incur  a  penalty  of  not  less  than  forty  dollars 
for  each  such  violation.     51  V.,  c.  29,  s.  183,  Am. 
inch*ii'etw"een°'     l^^-  Whenever  the  railway  crosses  any  highway  at  rail- 
raii  and  levels  level,  whether  the  level  of  the  highway  remains  undis- 
permitted.^      turbed  or  is  raised  or  lowered  to  conform  to  the  grade  of 
the  railway,  the  top  of  the  rail  may,  when  the  works  are 
completed,  rise  above  or  sink  below  the  level  of  the  high- 
way to  the  extent  of  one  inch  without  being  deemed  an 
obstruction,  unless  otherwise  directed  by  the  Board.    51 
v.,  c.  29,  s.  184,  Am. 
cro^sIS  °of  Upon  any  application  for  leave  to  construct  the 

highway  to  be  railway  upon,  along,  or  across  an  existing  highway,  or  to 
submitted.        construct  a  highway  across  an  existing  railway,  the  appli- 
cant shall  submit  a  plan  and  profile  of  such  crossing, 
showing  the  portion  of  railway  or  highway  affected,  to 
the  Board.    The  Board  may  by  order  grant  such  appli- 
Boa?J1n^such  <^^tion  upon  such  terms  and  conditions  as  to  protection, 
case.  safety  and  convenience  of  the  public,  as  it  may  deem 

expedient,  or  may  order  that  the  highway  be  carried  over 
or  under  th^  railway,  or  be  temporarily  or  permanently 
diverted,  and  that  such  works  be  executed,  watchmen  or 
other  persons  employed,  or  measures  taken  as  under  the 
circumstances  appear  to  the  Board  best  adapted  to  remove 
or  diminish  the  danger  or  obstruction  arising  or  likely  to 
arise  therefrom, 
required.  2.  Wlien  the  application  is  for  the  construction  of  the 

railway  upon,  along  or  across  an  existing  highway,  all 
the  provisions  of  law  at  such  time  applicable  to  the  taking 
of  land  by  the  company,  to  its  valuation  and  sale  and  con- 
veyance to  the  company,  and  to  the  compensation  there- 
for, shall  apply  to  the  land,  exclusive  of  the  highway 
crossing,  required  for  the  proper  carrying  out  of  any 
order  made  by  the  Board. 
ofiTk.'''^'°°    .  3-  The  Board  may  give  directions  respecting  supervi- 
sion in  the  construction  of  any  such  work. 
be°approTed        *•  When  the  Board  orders  that  the  highway  be  carried 
by  Board.        over  or  under  the  railway,  or  any  works  to  be  executed, 
the  Board  may  direct  that  the  detailed  plans,  profiles, 
drawings  and  specifications  of  all  necessary  structures, 
shall,  before  construction,  be  submitted  to  and  approved 
by  the  Board.    The  Board  may  make  regulations  respect- 
ing the  plans,  profiles,  drawings  and  specifications  re- 
quired to  be  submitted  under  this  section.    51  V.,  c.  29, 
^^  RS.  187, 188,  Am.  ' 

ing  crossiny. "  187.  Where  the  railway  is  already  constructed  upon, 
along  or  across  any  highway,  the  Board  may  order  the 
company  within  a  specified  time  to  submit  to  the  Board 
a  plan  and  profile  of  such  portion  of  the  railway,  and 
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may,  upon  such  submission,  make  any  order  in  respect 
thereto  as  in  the  previous  section  provided. 

188.  The  highway  at  any  overhead  railway  crossing    l^'^ht  of 
shall  not  at  any  time  be  narrowed  by  means  of  any  abut-  '"^'  ^*'  ^  "' 
ment  or  structure  to  an  extent  less  than  twenty  feet,  nor 

shall  the  clear  headway  from  the  surface  of  the  highway 
to  the  centre  of  any  overhead  structure  constructed  after 
the  passing  of  this  Act  be  less  than  fourteen  feet,  unless 
otherwise  directed  or  permitted  by  the  Board.  51  V.,  c. 
29,  s.  185,  Am. 

189.  Every  structure,  by  which  any  highway  is  carried  tures  must^ 
over  or  under  any  railway,  shall  be  so  constructed,  and,  gtr^JiJed^and 
at  all  times,  be  so  maintained,  as  to  afford  safe  and  ade-  maintained, 
quate  facilities   for  all  traffic  passing  over,  under  or 
through  such  structure. 

190.  The  inclination  of  the  ascent  or  descent,  as  the  of  highway?" 
case  may  be,  of  any  approach  by  which  any  highway  is 

carried  over  or  under  any  railway,  or  across  it  at  rail 
level,  shall  not  be  greater  than  one  foot  of  rise  or  fall  for 
every  twenty  feet  of  the  horizontal  length  of  such  ap- 
proach, unless  the  Board  directs  otherwise;  and  a  good 
and  sufficient  fence  shall  be  made  on  each  side  of  such  proaches.^  *^ 
approach,  and  of  the  structure  connected  with  it, — which 
fence  shall  be  at  least  four  feet  six  inches  in  height  from 
the  surface  of  the  approach  or  structure.  51  V.,  c.  29, 
s.  186,  Am. 

191.  Signboards  at  every  highway  crossed  at  rail  level  at^ilyei°CToss- 
by  any  railway,  shall  be  erected  and  maintained  at  each  ings. 
crossing,  and  shall  have  the  words  "  railway  crossing  " 

painted  on  each  side  of  the  sign  board,  in  letters  at  least 
six  inches  in  length,  and,  in  the  province  of  Quebec,  such 
words  shall  be  in  both  the  English  and  the  French  lan- 
guages; and  every  company  which  neglects  to  comply  Penalty, 
with  the  requirements  of  this  section  shall  incur  a  penalty 
not  exceeding  forty  dollars.    51  V.,  c.  29,  s.  190,  Am. 

Telegraph,  Telephone  and  other  Lines  and  Wires. 

192.  The  company  may  construct  and  operate  telegraph     J«J^sraph 

1,1,  i'^"^  •^■x  .1  j!xi  *j!  and  telephone 

and  telephone  lines  upon  its  railway,  tor  the  purposes  or  lines, 
its  undertaking;  and  for  the  purpose  of  operating  such 
lines  or  exchanging  and  transmitting  messages,  may  enter 
into  contracts  with  any  companies  having  telegraph  or 
telephone  powers,  and  may  connect  its  own  lines  with 
the  lines  of,  or  may  lease  its  own  lines  to,  any  such  com- 
panies. 

2.  The  Electric  Telegraph  Companies  Act  shall  apply   Rs.c, c  132 
to  the  telegraphic  business  of  the  company. 

193.  Whenever  any  municipality,  corporation  or  incor-  ^52^  hon'^*' 
porated  company  has  authority  to  construct,  operate  and  syst^ems!* 
maintain  a  telephonic  system  in  any  district,  and  is  de-  ^Shf"""" 
sirous  of  obtaining  telephonic  connection  or  communica- 
tion with  or  within  any  station  or  premises  of  the  com- 
pany, in  such  district,  and  cannot  agree  with  the  company 
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Wires,  etc., 
H  cross  rail- 
way. 
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ference  with 
travel. 


Height  ot 
wires. 

One  line  of 
poles. 
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Cutting 
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wires    in    case 
of  Are. 


No  Injury  to 
trees. 

Supervision 
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ity. 


with  respect  thereto,  such  municipality,  corporation  or 
incorporated  company  may  apply  to  the  Board  for  leave 
therefor,  and  the  Board  may  order  the  company  to  pro- 
vide for  such  connection  or  communication  upon  such 
terms  as  to  compensation  as  the  Board  deems  just  and 
expedient,  and  may  order  and  direct  how,  when,  where, 
by  whom  and  upon  what  terms  and  conditions  such  tele- 
phonic connection  or  communication  shall  be  constructed, 
operated  and  maintained. 

194.  No  lines  or  wires  for  telegraphs,  telephones,  or  the 
conveyance  of  light,  heat,  power  or  electricity,  shall  be 
erected,  placed  or  maintained  across  the  railway  without 
leave  of  the  Board. 

2.  Upon  any  application  for  such  leave,  the  applicant 
shall  submit  to  the  Board  a  plan  and  profile  of  the  part 
of  the  railway  proposed  to  be  affected  showing  the  pro- 
posed location  of  such  lines  and  wires  and  the  works  con- 
templated in  connection  therewith;  and  the  Board  may 
grant  such  application  and  may  order  by  whom,  how, 
when,  and  on  what  terms  and  conditions,  and  under  what 
supervision,  such  work  shall  be  executed ;  and  upon  such 
order  being  made  such  lines  and  wires  may  be  erected, 
placed  and  maintained  across  the  railway  subject  to  and 
in  accordance  with  such  order. 

195.  When  the  company  is  empowered  by  the  Special 
Act  of  the  Parliament  of  Canada  to  construct,  operate 
and  maintain  liiies  of  telegraph,  telephone,  or  for  the 
■conveyance  of  light,  heat,  power  or  electricity,  the  com- 
pany may  with  the  consent  of  the  municipal  council  or 
other  authority  having  jurisdiction  over  any  highway, 
square,  or  other  public  place,  enter  thereon  for  the  pur- 
pose of  exercising  the  said  powers,  and,  as  often  as  the 
company  thinks  proper,  may  break  up  and  open  any 
highway,  square  or  other  public  place,  subject,  however, 
to  the  following  provisions : — 

(a.)  The  company  shall  not  interfere  with  the  public 
right  of  travel,  or  in  any  way  obstruct  the  entrance  to 
any  door  or  gateway  or  free  access  to  any  building; 

(b.)  The  company  shall  not  permit  any  wire  to  be  less 
than  twenty-two  feet  above  such  highway  or  public  place, 
nor  erect  more  than  one  line  of  poles  along  any  highway; 

(c.)  AH  poles  shall  be  as  nearly  as  possible  straight  arid 
perpendicular,  and  shall,  in  cities  and  towns,  be  painted; 

{(i.)  The  company  shall  not  be  entitled  to  damages  on 
account  of  its  poles  or  wires  being  cut  by  direction  of  the 
officer  in  charge  of  the  fire  brigade  at  any  fire,  if  in  the 
opinion  of  such  officer,  it  is  advisable  that  such  poles  or 
wires  be  cut ; 

(e.)  The  company  shall  not  unnecessarily  cut  down  or 
mutilate  any  shade,  fruit  or  ornamental  tree ; 

(/.)  The  opening  up  of  any  street,  square,  or  other 
public  place  for  the  erection  of  poles,  or  for  carrying 
wires  under  ground,  shall  be  subject  to  the  supervision  of 
such  person  as  the  municipal  council  may  appoint,  arid 
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such  streetj  square  or  other  public  place  shall,  without 
any  unnecessary,  delay,  be  restored,  as  far  as  possible,  to 
its  f  orm'er  condition ; 

(g.)  Whenever  any  city,  town  or  incorporated  village  stilet* to^  b? 
is  desirous  of  having  lines  of  telegraph,  telephone,  or  for  restored, 
the  conveyance  of  light,  heat,  power  or  electricity,  placed 
under  ground,  the  Board  may,  on  the  application  of  such  ieJg'j*"fojj  ^s 
city,  town  or  incorporated  village,  require  the  company  to  placing 
to  thus  place  its  lines  or  wires  under  ground,  and  abrogate  under  ground, 
the  right  given  by  this  section  or  by  the  Special  Act  to 
carry  lines  on  poles,  in  such  city,  town  or  incorporated 
village,  the  whole  on  such  terms  and  conditions  as  the 
Board  may  prescribe ; 

{h.)  Every  person  employed  upon  the  work  of  erecting  „eY°'badges'° 
or  repairing  any  line  or  instrument  of  the  company  shall 
have  conspicuously  attached  to  his  dress  a  badge,  on 
which  are  legibly  inscribed  the  name  of  the  company  and 
a  number  by  which  he  can  be  readily  identified ; 

(«'.)  If  for  the  purpose  of  removing  buildings,  or  in  the  removal"  oY'' 
exercise  of  the  public  right  of  travel,  it  is  necessary  that  wires  or  poles, 
the  said  wires  or  poles  be  temporarily  removed,  by  cut- 
ting or  otherwise,  the  company  shall,  at  its  own  expense, 
upon  reasonable  notice  in  writing  from  any  person  re- 
quiring it,  remove  such  wires  and  poles;  and  in  default 
of  the  company  so  doing  such  person  may  remove  such 
wires  and  poles  at  the  expense  of  the  company ; 

(j.)  The  company  shall  be  responsible  for  all  unneces-  damage!'*^  *°' 
sary  damage  which  it  causes  in  carrying  out,  maintain- 
ing or  operating  any  of  its  said  works. 

2.  Provided  that  where  the  company  cannot  obtain  eonsent^lJy  °* 
such  consent  from  such  municipal  council  or  other  au-  municipality; 
thority,  the  comjpany  may  apply  to  the  Board  for  leave  Boara^  ° 

to  exercise  such  powers,  and  upon  such  application  shall 
submit  to  the  Board  a:  plan  ox  such  highway,  square,  or 
other  public  place,  showmg  the  proposed  location  of  such 
lines,  wires,  and  poles,  and  the  Board  may  grant  such  ap- 
plication, in  whole  or  in  part,  and  may  change  or  fix  the 
route  of  such  lines,  wires  or  poles,  and  may  by  order  im- 
pose any  terms,  conditions  or  limitations  in  respect 
thereof  that  it  deems  expedient,  having  due  regard  to  all 
proper  interests;  and  upon  such  order  being  made  the 
company  may  exercise  such  powers  in  accordance  with 
such  order,  and  shall  in  the  performance  and  execution 
thereof,  or  in  the  repairing,  renewing  or  maintaining  of 
such  lines,  wires  or  poles,  conform  to  and  be  subject  to  the 
provisions  of  subsection  1  of  this  section,  as  if  consent 
had  been  obtained  from  such  municipal  council  or  other 
authority,  except  in  so  far  as  the  said  provisions  are  ex- 
presslv  varied  by  order  of  the  Boaird. 

3.  15'othing  contained  in  this  section  shall  be  deemed  to  ,jg^^  ^power,"^ 
authorize  the  company  exercising  the  powers  therein  men-  etc. 
tioned  for  the  purpose  of  selling  or  distributing  light, 

heat,  power  or  electricity  in  cities,  towns  or  villages,  with- 
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out  the  company  having  first  obtained  the  consent  there- 
for by  a  by-law  of  the  municipality.   .62-63  V.,  c.  37, 


s.  1,  Am. 
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196.  The  company  shall  in  constructing  the  railway 
make  and  maintain  suitable  ditches  and  drains  along  each 
side  of,  and  across  and  under  the  railway,  to  connect 
with  ditches,  drains,  drainage  works  and  watercourses 
upon  the  lands  through  which  the  railway  runs,  so  as  to 
afford  sufficient  outlet  to  drain  and  carry  off  the  water, 
and  so  that  the  then  natural,  artificial,  or  existing  drain- 
age of  the  said  lands  shall  not  be  obstructed  or  impeded 
by  the  railway. 

2.  Whenever  any  lands  are  injuriously  affected  by  rea- 
son of  the  drainage  upon,  along,  across,  or  under  the  rail- 
way being  insufficient  to  drain  and  carry  off  the  water 
from  such  lands,  or  whenever  any  municipality  or  land- 
owner desires  to  obtain  means  of  drainage,  or  the  right  to 
lay  water  pipes  or  other  pipes,  temporarily  or  perma- 
nently, through,  along,  upon,  across  or  under  the  railway 
or  any  works  or  land  of  the  company,  the  Board  may, 
upon  the  application  or  complaint  of  the  municipality  or 
landowner,  order  the  company  to  construct  such  drainage 
or  lay  such  pipes,  and  may  require  the  applicant  to  sub- 
mit to  the  Board  a  plan  and  profile  of  the  portion  of  the 
railway  to  be  affected,  or  may  direct  an  inspecting  engi- 
neer, or  such  other  person  as  it  deems  advisable  to  appoint, 
to  inspect  the  locality  in  question  and,  if  expedient,  there 
hold  an  inquiry  as  to  the  necessity  or  requirements  for 
such  drainage  or  pipes,  and  to  make  a  full  report  thereon 
to  the  Board ;  the  Board  may  upon  such  report,  or  in  its 
discretion,  order  how,  where,  when,  by  whom,  and  upon 
what  terms  and  conditions,  such  drainage  may  be  effected, 
or  pipes  laid,  constructed  and  maintained,  having  due  re- 
gard to  all  proper  interests.     51  V.,  c.  29,  s.  14,  Am. 

197.  Whenever  by  virtue  of  any  Act  of  any  province 
through  which  the  railway  runs,  proceedings  may  be  had 
or  taken  by  any  municipality  or  landowner  for  any  drain- 
age, or  drainage  works,  upon  and  across  the  property  of 
any  other  landowner  in  such  province,  the  like  proceed- 
ings may  be  had  or  taken  by  such  municipality  or  land- 
owner for  drainage  or  drainage  works  upon  and  across 
the  railway  and  lands  of  the  company,  at  the  option  of 
such  municipality  or  landowner,  in  the  place  of  the  pro- 
ceedings before  the  Board  as  in  the  next  preceding  section 
provided,  and  thereupon  the  drainage  laws  of  the  prov- 
ince shall  apply  to  the  lands  of  the  company  upon  or 
across  which  such  drainage  is  required,  to  the  same  extent 
as  to  the  lands  of  any  landowner  of  such  province,  sub- 
ject, however,  to  any  j)revious  order  or  direction  of  tlie 
Board  made  or  given  with  respect  to  drainage  of  the  same 
lands,  and  provided  that  the  company  shall  have  the  op- 
tion of  constructing  the  portion  of  any  drain  or  drainage 
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work  required  to  be  constructed  upon,  along,  under  or 
across  its  railway  or  lands,  and  in  the  event  of  the  com- 
pany not  exercising  such  option,  and  completing  such 
work  within  a  reasonable  time,  without  any  unnecessary 
delay,  such  work  may  be  constructed  or  completed  in  the 
same  manner  as  any  other  portions  of  such  work  are  pro- 
vided under  the  laws  of  such  province  to  be  constructed  ; 
provided  always  that  no  dramage  works  shall  be  con-  Approval  of 
structed  or  reconstructed  upon,  along,  under  or  across  the 
railway  or  lands  of  the  company  until  the  character  of 
such  works  or  the  specifications  or  plans  thereof  have  been 
first  submitted  to  and  approved  of  by  the  Board.  63-64 
v.,  c.  23,  s.  2,  Am. 

2.  The  proportion  of  the  cost  of  the  drain  or  drainage     ^°^*^" 
works  across  or  upon  the  railway  to  be  borne  by  the  com- 
pany shall  in  all  such  cases  be  based  Tipon  the  increase  of 
cost  of  such  work  caused  by  the  construction  and  opera- 
tion of  the  railway. 

Farm  Crossings. 

198.  Every  company  shall  make  crossings  for  persons  crMsfn^s. 
across  whose  lands  the  railway  -is  carried,  convenient  and 
proper  for  the  crossing  of  the  railway  for  farm  purposes. 

In  crossing  with  live  stock,  the  same  shall  be  in  charge  of 
some  competent  jjerson,  who  shall  use  all  reasonable  care 
and  precaution  to  avoid  accidents.  51  V.,  c.  29,  s.  191, 
Am. 

2.  The  Board  may,  upon  the  application  of  any  land-  crossinls^may 
owner,  order  the  company  to  provide  and  construct  a  suit-  be  mdered 
able  farm  crossing  across  the  railway,  wherever  in  any   ^    "*'  ' 
case  the  Board  deems  it  necessary  for  the  proper  enjoy- 
ment of  his  land,  on  either  side  of  the  railway,  and  safe 
in  the  public  interest;  and  may  order  and  direct  how, 
when,  where,  by  whom,  and  upon  what  terms  and  condi- 
tions, such  farm  crossing  shall  be  constructed  and  main- 
tained. 

Fences,  Gates  and  Cattle-guards. 

199.  The  company  shall  erect  and  maintain  upon  the  to  te^keptlfp!' 
raiilway  fences,  gates  and  cattleguards,  as  follows : — 

(ffl.)  Fences  of  a  minimum  height  of  four  feet  six  inches     Fences. 
on  each  side  of  the  railway. 

(&.)  Swing  gates  in  such  fences,  of  the  minimum  height     Gates, 
aforesaid,  with  proper  hinges  and  fastenings,  at  farm 
crossings ;  provided  that  sliding  or  hurdle  gates,  already  , 
constructed,  may  be  maintained. 

(c.)  Cattle-guards,  on  each  side  of  the  highway,  at   ^*^^^|'®' 
every  highway  crossing  at  rail-level  by  the  railway.    The  ^"*'  ^' 
railway  fences  at  every  such  crossing  shall  be  turned  into 
the  respective  cattle-guards  on  each  side  of  the  highway. 

2.  Such  fences,  gates  and  cattle-guards  shall  be  suitable  guit°^te 
and  sufficient  to  prevent  cattle  and  other  animals  from 
getting  on  the  railway. 


72  APPENDIX   A. 

^^if^^anda  are  3_  Whenever  the  railway  passes  through  any  locality 
and  taciosed.  in  which  the  lands  on  either  side  of  the  railway  are  not 
improved  or  settled,  and  inclosed,  the  Company  shall  not 
be  required  to  erect  and  maintain  such  fences,  gates  and 
cattle-guards  unless  the  Board  otherwise  orders  or  directs. 
51  v.,  c.  29,  s.  194,  and  55-66  V.,  c.  27,  s.  6,  Am. 

mJst°c1o°sI°^'^^  ^^^-  '^'^®  persons  for  whose  use  farm  crossings  are  fur- 
gates  at  farm  nished  shall  keep  the  gates  at  each  side  of  the  railway 
crossings.  closed  when  not  in  use ;  and  no  person,  any  of  whose  cat- 
tle are  killed  or  injured  by  any  train,  owing  to  the  non- 
observance  of  this  section,  shall  have  any  right  of  action 
against  any  company  in  respect  to  the  same  being  so  killed 
or  injured.     51  V.,  c.  29,  s.  198. 

atfs^o'^n  ^^^-  Every  person  who  wilfully  leaves  any  such,  gate 

open  without  some  person  being  at  or  near  it  to  prevent 
fences'"^  "^"^^  animals  from  passing  through  it  on  to  the  railway,  or  who 
takes  down  any  part  of  a  railway  fence,  or  turns  any 
cattie^on^        horse,  cattle  or  other  animal,  upon  or  within  the  inclosure 
railways.         of  such  railway,  except  for  the  purpose  of,  and  while, 
taking  the  same  across  the  railway  m  the  manner  pro- 
vided by  section  198  of  this  Act,  or  who  without  the  con- 
sent of  the  company,  or  except  as  authorized  by  this  Act, 
anima"'to'^t  rides,  leads  or  drives  any  horse  or  other  animal,  or  suffers 
on  railways,     any  such  horse  or  animal  to  enter,  upon  such  railway  and 
within  the  fences  and  guards,  is  liable,  on  summary  con- 
so  ^*otag.'*^  ^"'^  viction,  to  a  penalty  of  twenty  dollars  for  each  offence, 
and  is  also  liable  to  the  railway  company  for  any  damage 
to  the  property  of  the  company  or  for  which  the  company 
may  be  responsible  by  reason  of  such  gate  being  so  left 
open,  or  by  reason  of  such  fence  being  so  taken  down,  or 
by  the  turning,  riding,  leading,  driving  or  suffering  to 
enter,  upon  or  within  the  inclosure  of  such  railway  in  vio- 
No  recourse  ^^^on  of  this  section  of  any  horse,  cattle  or  other  animal : 
against  and  no  person,  any  of  whose  cattle  are  killed  or  injured 

company.  j^y  ^^^  train  owing  to  the  non-observance  of  this  section 
shall  have  any  right  of  action  against  any  company  in 
respect  to  the  same  being  so  Idlled  or  injured.  Every 
damages."''"'  person  violating  the- provisions  of  this  section  shall  in 
addition  to  the  penalty  herein  provided  be  liable  to  pay 
any  person  injured  by  reason  of  such  violation  all  dam- 
ages sustained  thereby.     51  V.,  c.  29,  ss.  199  and  272,  Am. 


Bridges,  Tunnels  and  other  Structures. 


respecting''  202.  Every  bridge,  tunnel  or  other  erection  or  structure, 

tunneTs.  *°^  o^^^'  through  or  under  which  any  railway,  now  or  here- 
after, passes,  shall  be  so  constructed,  and",  if  need  be,  be 
re-constructed  or  altered  within  such  time  as  the  Board 
may  order,  and  shall  thereafter  be  so  maintained,  as  to 
afford,  at  all  times,  an  open  and  clear  headway  of  at  least 
seven  feet  between  the  top  of  the  highest  freight  car  used 
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on  the  railway  and  the  lowest  beams,  members,  or  por- 
tions of  that  part  of  such  bridge,  tunnel,  erection  or 
structure,  which  is  directly  over  the  space  liable  to  be 
traversed  by  such  car  in  passing  thereunder;  but  in  no 
case  shall  the  space  between  the  rail-level  and  such  beams, 
members  or  portions  of  any  such  structure,  hereafter  con- 
structed, be  less  than  twenty-two  feet  six  inches,  unless  by 
leave  of  the  Board ; 

'  2.  If,  in  any  case,  it  is  necessary  to  raise,  reconstruct  or  Boara'^where 
alter  any  bridge,  tunnel,  erection  or  structure  not  owned  "^"^Jifmi^t®'"^" 
by  the  company,  the  Board,  upon  application  of  the  com-  compliance, 
pany  and  upon  notice  to  all  parties  interested,  or  v/ith- 
out  any  application,  may  make  such  order,  allowing  or 
requiring  such  raising,  reconstruction  or  alteration,  upon 
such  terms  and  conditions  as  to  the  Board  shall  appear 
just  and  proper  and  in  the  public  interest. 

3.  The  Board  may  exempt  from  the  operation  of  this  exempt  cer-"' 
section  any  bridge,  tunnel,  erection  or  structure,  over,  l^^  bridges, 
through  or  under  which  no  trains  are  run,  except  such  as 

are  equipped  with  air  brakes. 

4.  Every  company  or  owner  shall  incur  a  penalty  not     ^e^a^ity- 
exceeding  fifty  dollars  for  each  day  of  wilful  neglect, 
omission  or  refusal  to  obey  the  provisions  of  this  section. 

51  v.,  c.  29,  s.  192,  Am. 

203.  With  respect  to  all  bridges,   tunnels,  viaducts,  gt^'''^||r'  is 
trestles,  or  other  structures,  through,  over,  or  under  which  feet  long, 
the  company's  trains  are  to  pass,  the  span,  or  proposed 

span  or  spans,  or  length  of  which  exceeds  eighteen  feet, 
the  company  shall  not  commence  the  construction,  or  re- 
construction, of,  or  any  material  alteration  in,  any  such 
bridge,  tunnel,  viaduct,  trestle,  or  other  structure,  until 
leave  therefor  has  been  obtained  from  the  Board,  unless 
such  construction,  reconstruction,  or  alteration  is  made  in 
accordance  with  standard  specifications  and  plans  ap- 
proved of  by  the  Board. 

2.  Upon  any  application  to  the  Board  for  such  leave,  tefor^'con"^^ 
the  company  shall  submit  to  the  Board  the  detail  plans,  struction. 
profiles,  drawings  and  specifications  of  any  such  work 
proposed  to  be*  constructed,  and  such  other  plans,  profiles, 
drawings  and  specifications  as  the  Board  may  in  any  case, 
or  by  regulation,  require,  and  the  provisions  of  para- 
graphs 5,  6  and  7  qi  section  one  hundred  and  eighty-two, 
respecting  the  construction  of  works  in  navigable  waters, 
and  the  powers  of  the  Board  relating  thereto,  shall  apply 
to  any  and  all  works  constructed  or  to  be  constructed  un- 
der this  section. 

Stations. 

204.  Every  station  of  the  company  shall  be  erected,  be^luit°aWe.*° 
operated,  and  maintained  with  good  and  sufficient  accom- 
modation and  facilities  for  traffic.  Location  to 

2.  Before  the  company  proceeds  to  erect  any  station  Boar3'.'^°^^     ^ 
upon  its  railway,  the  location  of  such  station  shall  be 
,  approved  of  by  the  Board. 
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raHwa's^sub""  ^-  ^^  *^®  ^^^  ^^  ^^^  railway,  whctlier  subject  to  the 
aidized  by  legislative  authority  of  the  Parliament  of  Canada  or  not, 
rariiament.  subsidized  after  the  eighteenth  day  of  July,  in  the  year 
one  thousand  nine  hundred,  in  money  or  in-  land,  under 
the  authority  of  an  Act  of  the  Parliament  of  Canada,  the 
payment  and  acceptance  of  such  subsidy  shall  be  taken 
to  be  subject  to  the  covenant  or  condition,  (whether  ex- 
pressed or  not  in  any  agreement  relating  to  such  subsidy) , 
that  the  company,  for  the  time  being  owning  or  operat- 
ing such  railway,  shall,  when  thereto  directed  by  order 
of  the  Board,  maintain  and  operate  a  station,  with  such 
accommodation  or  facilities  in  connection  therewith,  as 
are  defined  by  the  Board,  at  such  point  or  points  on  the 
railway  as  are  designated  in  such  order.  63-64  V.,  c.  23, 
ss.  10  and  11,  Am. 

Wages  of  Labourers. 

wages'of''  ^^^"  ^^  every  case  in  which  the  Parliament  or  Canada 

labourers  on  votes  financial  aid  b}'  way  of  subsidy  or  guarantee  towards 
of°!fnes'^sui)si-  the  cost  of  railway  construction,  all  mechanics,  labourers 
fiament^  ^^'''  ^^  other  persons  who  perform  labour  in  such  construction 
shall  be  paid  such  wages  as  are  generally  accepted  as  cur- 
rent for  competent  workmen  in  the  district  in  which  the 
work  is  bein^  performed;  and  if  there  is  no  current  rate 
in  such  district,  then  a  fair  and  reasonable  rate;  and  in 
the  event  of  a  dispute  arising  as  to  what  is  the  current  or 
a  fair  and  reasonable  rate,  it  shall  be  determined  by  the 
Minister,  whose  decision  shall  be  final. 

VIII. — Inspection  or  Eailway. 

Inspecting  Engineers. 

of'tSspe^tiSr*  .^^^-  Inspecting  engineers  may  be  appointed  by  the 
engineers.  Minister,  or  the  Board,  subject  to  the  approval  of  the 
Governor  in  Council. 

2.  It  shall  be  the  duty  of  every  such  inspecting  engi- 
neer, upon  being  directed  by  the  Minister  or  the  Board, 
as  the  case  may  be,  to  inspect  any  railway,  or  any  branch 
line,  siding,  or  portion  thereof,  whether  constructed,  or 
in  the  course  of  construction,  to  examine  the  stations, 
rolling  stock,  rails,  road  bed,  right  of  way,  tracks, 
bridges,  tunnels,  trestles,  viaducts,  drainage,  culverts, 
railway  crossings  and  junctions,  highway  and  farm 
crossings,  fences,  gates  and  cattle-guards,  telegraph,  tele- 
phone, or  other  lines  of  electricity,  and  all  other  build- 
ings, works,  structures,  equipment,  apparatus,  and  appli- 
ances thereon,  or  to  be  constructed  or  used  thereon,  or 
such  part  thereof  as  the  Minister,  or  the  Board,  as  the 
case  may  be,  may  direct,  and  forthwith  to  report  fully 
thereon  in  writing  to  the  Minister,  or  the  Board,  as  tlie 
case  may  be. 


Duties. 
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3.  Every  such  inspecting  engineer  shall  be  vested  with  i„gp°^^™  °' 
all  the  powers  in  regard  to  any  such  inspection  as  are 
provided  in  section  forty-nine. 

4.  Every  company,  and  the  officers  and  directors  there-  (.o°p*ny  °' 
of,  shall  afford  to  any  inspecting  engineer  such  informa-  respecting 
tion   as  is  within  their  knowledge  and   power,  in   all  eng^neersf 
matters  inquired  into  by  him,  and  shall  submit  to  such 
inspecting  engineer  all  plans,  specifications,   drawings 

and  documents  relating  to  the  construction,  repair,  or 
state  of  repair,  of  the  railway,  or  any  portion  thereof. 
51  v.,  c.  29,  s.  26. 

5.  Every  such  inspecting  engineer  shall  have  the  right,  eng?nee?s'"^ 
while  engaged  in  the  business   of  such  inspection,  to  may  travel 
travel  without  charge  on  any  of  the  ordinary  passenger 

trains  running  on  the  railway,  and  to  use  without  charge    Use  telegraph 
the  telegraph  wires  and  machinery  in  the  offices  of,  or 
under  the  control  of,  any  such  company.     51  V.,  c.  29, 
s.  27,  Am. 

6.  The  operators,  or  officers,  employed  in  the  telegraph  o/teieg«ims'.°° 
offices  of,  or  under  the  control  of,  the  company,  shall,  with- 
out unnecessary  delay,  obey  all  orders  of  any  such  in- 
specting engineer  for  transmitting  messages;   and  every 

such  operator  or  officer,  who  neglects  or  refuses  so  to  do,  ^  Penalty  upon 
shall,  for  every  such  offence,  be  liable,  on  summary  con- 
viction, to  a  penalty  of  forty  dollars.     51  V.,  c.  29,  s.  28. 

7.  The   production    of   his    appointment   in   writing,     Proof  of 
signed  by  the  Chief  Commissioner  of  the  Board,  or  the  authority. 
Secretary,  or  by  the  Minister,  shall  be  sufficient  evidence 

of  the  authority  of  such  inspecting  engineer.  51  V.,  c.  29, 
s.  29,  Am. 

8.  Every  person  who  wilfully  obstructs  any  inspecting  obSructing'"' 
engineer  in  the  execution  of  his  duty,  is  liable,  on  sum-  inspecting 
mary  conviction,  to  a  penalty  not  exceeding  forty  dollars ;  ®°s'°^^™- 
and  in  default  of  payment  thereof  forthwith,  or  within 

such  time  as  the  convicting  justice  or  justices  of  the 
peace  appoint,  to  imprisonment  with  or  without  hard 
labour  for  any  term  not  exceeding  three  months.  51  V., 
c.  29,  s.  30. 

Inspection  of  Railway. 

207.  No  railway,   or   any   portien  thereof,   shall   be  Boara^before 
opened  for  the  carriage  of  traffic,  other  than  for  the  pur-  opening, 
poses  of  the  construction  of  the  railway  by  the  company, 
until  leave  therefor  has  been  obtained  from  the  Board  ^ 
as  hereinafter  provided. 

2.  When  the  company  is  desirous  of  so  opening  its  Proceedings, 
railway,  or  any  portion  thereof,  it  shall  make  an  applica- 
tion to  the  Board,  supported  by  affidavit  of  its  president,  ^^^^aTit. 
secretary,  engineer  or  one  of  its  directors,  to  the  satisfac- 
tion of  the  Board,  alleging  that  the  railway,  or  portion 
thereof,  desired  to  be  so  opened  is  in  his  opinion  suf- 
ficiently completed  for  the  safe  carriage  of  traffic,  and 
ready  for  inspection,  and  request  the  Board  to  authorize 
the  same  to  be  opened  for  such  purpose. 
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3.  Before  granting  such  application  the  Board  shall 
direct  an  inspecting  engineer  to  examine  the  railway,  or 
portion  thereof,  proposed  to  be  opened,  and  if  the  inspect- 
ing engineer  reports  to  the  Board,  after  making  such 
examination,  that  in  his  opinion  the  opening  of  the  same 
for  the  carriage  of  traffic  will  be  reasonably  free  from 
danger  to  the  public  using  the  same,  the  Board  may  make 
an  order  granting  such  application,  in  whole  or  in  part, 
and  may  name  the  time  therein  for  the  opening  thereof, 
and  thereupon  the  railway,  or  such  portion  thereof  as  is 
authorized  by  the  Board,  may  be  opened  for  traffic  in 
accordance  with  such  order. 

4.  But  if  such  inspecting  engineer,  after  the  inspection 
of  the  railway,  or  the  portion  thereof,  shall  report  to  the 
Board  that  in  his  opinion  the  opening  of  the  same  would 
be  attended  with  danger  to  the  public  using  the  same,  by 
reason  of  the  incompleteness  of  the  works  or  permanent 
way,  or  the  insufficiency  of  the  construction  or  equipment 
of  such  railway,  or  portion  thereof,  he  shall  state  in  his 
report  the  grounds  for  such  opinion,  and  the  company 
shall  be  entitled  to  notice  thereof,  and  shall  be  served 
with  a  copy  of  such  report  and  grounds,  and  the  Board 
may  refuse  such  application,  in  whole  or  in  part,  or  may 
direct  a  further  or  other  inspection  and  report  to  be  made. 

5.  If  thereafter  upon  such  further  or  other  inspection 
or  upon  a  new  application  under  this  section,  the  inspect- 
ing engineer  reports  that  such  railway,  or  portion  thereof, 
may  be  opened  without  danger  to  the  public,  the  Board 
may  make  the  like  order  as  provided  in  subsection  3  of 
this  section  and  thereupon  the  railway,  or  such  portion 
thereof,  as  is  authorized  by  the  Board,  may  be  opened 
for  traffic  in  accordance  therewith. 

6.  The  Board,  upon  being  satisfied  that  public  con- 
venience will  be  served  thereby,  may,  after  obtaining  a 
report  of  an  inspecting  engineer,  allow  the  company  to 
carry  freight  traffic  over  any  portion  of  the  railway  not 
opened  for  the  carriage  of  traffic  in  accordance  with  tiie 
preceding  provisions  of  this  section. 

7.  If  any  railway,  or  portion  thereof,  is  opened  con- 
trary to  the  provisions  of  this  section,  the  company,  or 
person  to  whom  such-railway  belongs,  shall  forfeit  to  His 
Majesty  the  sum  of  two  hundred  dollars  for  each  day  on 
which  the  same  is,  or  continues,  open  until  such  order  is 
obtained.     51  V.,  c.  29,  ss.  200  to  203,  Am. 

208.  Whenever  any  complaint  is  made  to  the  Board,  or 
the  Board  receives  information,  that  any  railway,  or  any 
portion  thereof,  is  dangerous  to  the  public  using  the  same, 
from  want  of  renewal  or  repair,  or  insufficient  or  errone- 
ous construction,  or  from  an;y  other  cause,  or  whenever 
circumtsances  arise  which,  in  its  opinion,  render  it  expe- 
dient, the  Board  may  direct  an  inspecting  engineel?  to  ex- 
amine the  railway,  or  any  portion  thereoi;  and  upon  the 
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report  of  the  inspecting  engineer  may  order  any  repairs,  ma^^oJ^g^ 
renewal,  reconstruction,  alteration  or  new  work,  mate-  repairs,  etc. 
rials  or  equipment  to  be  made,  done,  or  furnished  by  the 
company  upon,  in  addition  to,  or  substitution  for,  any 
portion  of  the  railway,  which  may,  from  such  report, 
appear  to  the  Board  necessary  or  proper,  and  may  order 
t|iat  until  such  repairs,  renewals,  reconstruction,  altera-  us^o/pOTHona 
tion,  aiid  work,  materials  or  equipment  are  made,  done  of  railways 
and.fjir^ished  to  its  satisfaction,  no  such  portion  of  the  vtp^ivi 
railw^.^  in  respect  of  which  such  order  is  made,  shall  be 
use(iu  or  used  otherwise  than  subject  to  such  restrictions, 
conditions  and  terms  as  the  Board  may  in  such  order 
impose.    And  the  Board  may  by  such  order,  condemn,  equipment. 
and  thereby  forbid  further  use  of,  any  rolling  stock 
which,  from  such  report,  it  may  consider  unfit  to  repair 
or  use  further. 

2.  If,  after  notice  of  any  such  order  made  by  the  Board,  fo^^Son'^ 
the  company  shall  use  any  rolling  stock,  after  the  same  compliance. 
has  been  so  condemned  by  the  Board,  or  shall  disobey  or 
fail  to  comply  with  aiiy  ordeir  of  the  Board  made  under 
this  section,  the  company, shall,  for  each  act  of  disobedi- 
ence, forfeit  to  His  Majesty  the  sum  of  two  thousand  dol- 
lars;  and  any  person  wilfully  and  knowingly  aiding  or  abtm"^  ^°^ 
abetting  any  such  violation,  shall  be  guilty  of  an  offence, 
and  on  conviction  thereof  shall  be  liable  to  a  penalty  of 
not  less  than  twenty,  nor  more  than  two  hundred  dollars. 
51  v.,  c.  29,  s,  205,  Am. 

209.  If  in  the  opinion  of  any  inspecting  engineer,  it  is  enlrnMr'^maS 
dangerous  for  trains  to  pass  over  any  railway,  or  any  ^i°  ^ase^of^^ 
portion  thereof,  until  alterations,  substitutions  or  repairs  prolibiticns. 
are  made  thereon,  or  that  any  of  the  rolling  stock  should 

be  run  or  used,  the  said  engineer  may,  by  notice,  forth- 
with, eithe*  forbid  the  running  of  any  train  over  such 
railway  or  portion  of  railway,  or  require  that  the  same 
be  run  only  at  such  times,  under  such  conditions,  and 
with  such  precautions,  as  he,  by  notice  specifies,  and  he 
may  forbid  the  running  or  using  of  any  such  rolling     Procedure, 
stock  by  serving  upon  the  company  owning,  running  or  aefects°must^ 
using  such  railway,  or  any  officer  having  the  management  be  stated. 
or  control  of  the  running  of  trains  on  such  railway,  a 
notice  in  writing  to  that  effect,,  with  his  reasons  therefor, 
in  which  he  shall  distinctly  point  out  the  defects  or  the 
nature  of  the  danger  to  be  apprehended;    and  for  every     Penalty. 
act  of  noncompliance  therewith  such  Company  shall  for- 
feit to  His  Majesty  the  sum  of  two  thousand  dollars.     51 
v.,  c.  29,  s.  210,  Am. 

2.  The  inspecting  engineer  shall  forthwith  report  the  insp|?yng°* 
same  to  the  Board  which,  may  either  confirm,  modify  or  engineer. 
disallow  the  act  or  order  of  such  engineer ;  and  notice  of    Action 
such  confirmation,  modification  or  disallowance,  shall  be  t"^"'^""- 
duly  given  to  the  company.    51  V.,  c.  29,  s.  211,  Am.  ^°"'=^- 

210.  No  prosecution  for  any  penalty  under  the  last  two  f^j^f°^®^,"J?^°° 
preceding  sections  shallbe  instituted  without  the  author-  must  be 

ity  of  the  Board  first  had  and  obtained.  authorized. 
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211.  Every  company  shall  provide  and  cause  to  be  used 
on  all  trains  modern  and  efficient  apparatus,  appliances 
and  means — 

{a.)  to  provide  immediate  communication  between  the 
conductor  while  in  any  car  of  any  passenger  train,  and 
the  engine  driver ; 

(&.)  to  check  at  will  the  speed  of  the  train,  and  bring 
the  same  safely  to  a  standstill,  as  expeditiously  as  possi- 
ble, and  except  under  circumstances  of  sudden  danger  or 
emergency,  without  causing  undue  discomfort  to  passen- 
gers, if  any,  on  the  train,  including  a  power  drive  wheel 
brake  and  appliances  for  operating  the  train  brake  sys- 
tem upon  the  locomotive,  and  having  a  sufficient  number 
of  cars  in  every  train  so  equipped  with  power  or  train 
brakes  so  that  the  engineer  on  the  locomotive  drawing 
such  train  can  control  its  speed,  or  bring  it  to  a  stop  in 
the  quickest  and  best  manner  possible  without  requiring 
brakemen  to  use  the  common  hand-brake  for  that  pur- 
pose; and  on  all  trains  carrying  passengers  such  system 
of  brakes  shall  comply  with  the  following  requirements : — 
(i.)  The  brakes  shall  be  continuous  and  must  be  in- 
stantaneous in  action,  and  capable  of  being  applied  at 

will  by  the  engine  driver  or  any  brakeman ; 

(ii.)  The  brake  must  be  self -applying  in  the  event  of 

any  failure  in  the  continuity  of  its  action; 

(c.)  to  securely  couple  and  connect  the  cars  composing 
the  train,  and  to  attach  the  engine  to  such  train,  with 
couplers  which  couple  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of  men  going  in 
between  the  ends  of  the  cars ;  * 

Provided  that  the  company  shall  not  be  obliged  to 
equip  all  trains  with  a  power  drive  wheel  brake  or  air 
brakes  as  provided  in  paragraph  (6)  of  this  subsection, 
nor  to  equip  its  cars  with  automatic  couplers  as  provided 
in  paragraph  (c)  of  this  subsection,  before  the  first  day 
of  January,  1906. 

2.  All  box  freight  cars  of  the  company  built  after  the 
passing  of  this  vict,  shall  be  equipped  with  the  following 
attachments  for  the  security  of  railway  employees: — 

(a.)  Outside  ladders,  on  two  of  the  diagonally  opposite 
ends  and  sides  of  each  car,  projecting  below  the  frame  of 
the  car,  with  one  step  or  rung  of  the  ladder  below  the 
frame,  the  ladders  being  placed  close  to  the  ends  and  sides 
to  which  they  are  attached ; 

(&.)  Hand  grips  placed  anglewise  over  the  ladders  of 
each  box  car  and  so  arranged  as  to  assist  persons  in  climb- 
ing on  the  roof  by  means  of  the  ladder. 

All  cars  built  prior  to  the  passing  of  this  Act  shall  be 
fitted  with  such  attachments  before  the  first  day  of  Janu- 
ary, 1906 ;  provided  that,  if  there  is  at  any  time  any  other 
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improved  side  attachment  which,  in  the  opinion  of  the 
Board,  is  better  calculated  to  promote  the  safety  of  the 
train  hands,  then  the  Board  may  require  any  of  such  cars 
not  already  fitted  with  the  side  attachments  first  men- 
tioned, to  be  fitted  with  the  said  improved  attachment. 

3.  Every  company  shall  adopt  and  use  upon  all  its  roll-  dr^-'fars."' 
ing  stock  such  height  of  draw-bars  as  the  Board  deter- 
mines in  accordance  with  any  standard  from  time  to  time 
adopted  by  competent  railway  authorities. 

4.  Every  company  which  fails  to  comply  with  any  of  nm^comiu-"'^ 
the  provisions  of  this  section,  shall  forfeit  to  His  Majesty,  ance. 

a  sum  not  exceeding  two  hundred  dollars,  for  every  day 
during  which  such  default  continues,  and  shall,  as  well, 
be  liable  to  pay  to  all  such  persons  as  are  injured  by  rea- 
son of  the  non-compliance  with  these  provisions,  or  to  their 
representatives,  such  damages  as  they  are  legally  entitled     damages. 
to,  notwithstanding  any  agreement  to  the  contrary  with 
regard  to  any  such  person,  unless  such  agreement  is  con-  to'^fo^ntSry*^ 
formable  to  the  law  of  the  province  in  which  it  is  made  invaud. 
and  is  authorized  by  regulation  of  the  Board :  Provided 
however  that  no  proceedings  shall  be  instituted  to  enforce 
or  recover  any  forfeiture  to  His  Majesty  hereunder  with-  proseculjon.'' 
out  the  consent  of  the  Board  first  obtained.     Sub.  for  51 
v.,  c.  29,  s.  243,  Am. 

212.  The  Board  may,  upon  application,  order  that  any  Boara'*'^  °^ 
apparatus  or  appliance  specified  in  such  order  shall,  when  respecting 
used  upon  the  train  in  the  manner  and  under  circum-  equipment.  " 
stances  in  such  order  specified,  be  deemed  sufficient  com- 
pliance with  the  provisions  of  the  last  preceding  section, 

but  the  Board  shall  not,  by  such  order,  allow  any  excep-  upon™power? 
tion  to,  or  modification  of,  the  requirements  of  such  sec- 
tion; but  the  Board  may,  by  general  regulation,  or  in  any  as?o^enfordng 
particular  case,  on  good  cause  shown,  from  time  to  time  use  of  brakes, 
extend  the  period  within  which  such  appliances  shall  be  '""p'^''®'  *'"=• 
used. 

2.  The  Board  shall  endeavour  to  provide  for  uniformity  re^l^t^e'  *° 
in  the  construction  of  rolling  stock  to  be  used  upon  the  running  and 
railway  and  for  a  uniformity  of  rules  for  the  operation  tmlns*'""  °* 
and  running  of  trains ;  and  may  make  regulations  desig- 
nating the.  number  of  men  to  be  employed  upon  trains,  or 
providing  that  coal  shall  be  used  on  all  locomotives  in- 
stead of  wood  in  any  district,  and  generally  providing  for 
the  protection  and  safety  of  the  public,  of  property,  and 
of  the  employees  of  the  company  with  respect  to  the  run- 
ning and  operation  of  trains  by  the  company. 

213.  Every  locomotive  engine  shall  be  equipped  and  wwltieTn 
maintained  with  a  bell  of  at  least  thirty  pounds  weight  locomotive, 
and  with  a  steam  whistle.    51  V.,  c.  29,  s.  244. 

214.  The  company  shall,  according  to  its  powers,  fur-  tion™S""°^*' 
nishj  at  the  plfice  of  starting,  and  at  the  iunction  of  the  passengers 
railway  with  other  railways,  and  at  all  stopping  places  st'kuonl^''*  ** 
established  for  such  purpose,  adequate  and  suitable  ac- 
commodation for  the  receiving  an  A  leading  of  all  traffic  acJommoda- 
offered  for  carriage  upon  the  railway, — and  shall  furnish  tion. 
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adequate  and  suitable  accommodation  for  the  carrying, 
unloading  and  delivering  of  all  such  traffic, — and  shall, 
without  delay,  and  with  due  care  and  diligence,  receive^ 
carry  and  deliver  all  such  traffic,  and  shall  furnish  and 
use  all  proper  appliances,  accommodation  and  means 
necessary  therefor. 

2.  Such  traffic  shall  be  taken,  carried  to  and  from,  and 
delivered  at  such  places,  on  the  due  payment  of  the  toll 
lawfully  payable  therefor. 

3.  Every  person  aggrieved  bj^  any  neglect  or  refusal  in 
the  premises  shall,  subject  to  this  Act,  have  an  action 
therefor  against  the  Company,  from  which  action  the 
company  shall  not  be  relieved  by  any  notice,  condition  or 
declaration,  if  the  damage  arises  from  any  negligence  or 
omission  of  the  company  or  of  its  servant. 

4.  If  in  any  case  such  accommodation  is  not,  in  the 
opinion  of  the  Board,  furnished  by  the  company,  the 
Board  may  order  the  company  to  furnish  the  same  within 
such  time  or  during  such  period  as  the  Board  deems  expe- 
dient, having  regard  to  all  proper  interests.  51  V.,  c.  29, 
s.  246  part.  Am. 

215.  All  regular  trains  shall  be  started  and  run,  as 
near  as  practicable,  at  regular  hours,  fixed  by  public 
notice.     51  V.,  c.  29,  s.  246  part. 

216.  Every  employee  of  the  company  employed  in  a 
passenger  train  or  at  a  passenger  station,  shall  wear  upon 
his  hat  or  cap  a  badge,  which  shall  indicate  his  qffice,  and 
he  shall  not,  without  such  badge,  be  entitled  to  demand  or 
receive  from  any  passenger  any  fare  or  ticket,  or  to  exer- 
cise any  of  the  powers  of  his  office,  or  to  interfei-e  with  any 
passage  or  his  baggage  or  property.     51  V.,  c.  29,  s.  247. 

217.  Every  passenger  who  refuses  to  pay  his  fare  may. 
by  the  conductor  of  the  train  and  the  train  servants  of 
the  company,  be  expelled  from  and  put  out  of  the  train, 
with  his  baggage,  at  any  usual  stopping  place,  or  near 
any  dwelling  house,  as  the  conductor  elects,  the  conductor 
first  stopping  the  train  and  using  no  unnecessary  force. 
51  v.,  c.  29,  s.  248. 

218.  No  person  injured  while  on  the  platform  of  a  car, 
or  on  any  baggage,  or  freight  car,  in  violation  of  the 
printed  regulations  posted  up  at  the  time,  shall  have  any 
claim  in  respect  of  the  injury,  if  room  inside  of  the  pas- 
senger cars,  sufficient  for  the  proper  accommodation  of 
the  passengers,  was  furnished  at  the  time.  51  "V.,  c.  29. 
s.  249. 

219.  No  passenger  train  shall  have  any  freight,  mer- 
chandise or  lumber  car  in  the  rear  of  any  passenger  car 
in  which  any  passenger  is  carried,  51  V.,  c.  29,  s.  245, 
Am. 

2.  Every  officer  or  employee  of  any  company,  who  di- 
rects, or  knowingly  permits,  any  freight,  merchandise  or 
lumber  car,  to  be  so  placed,  is  guilty  of  an  indictable 
offence.    51  V.,  c.  29,  s.  291,  Am. 
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220.  A  check  shall  be  affixed  by  the  company  to  every   ^Baggage 
parcel  of  baggage,  having  a  handle,  loop  or  suitable 
means  for  attaching  a  check  thereupon,  delivered  by  a 
passenger  to  the  companjr  for  transport,  and  a  duplicate 

of  such  check  shall  be  given  to  the  passenger  delivering 
the  same.     51  V.,  c.  29,  s.  250,  Am. 

2.  In  the  case  of  excess  baggage  the  company  shall  be  i,agM||^ 
entitled  to  collect  from  the  passenger,  before  affixing  any 

such  check,  the  toll  authorized  under  this  Act. 

3.  If  such  check  is  improperly  refused  on  demand,  the  rgj^'^.^'^iy  *"' 
company  shall  be  liable  to  such  passenger  for  the  sum  of  check  "^ 
eight  dollars,  which  shall  be  recoverable  in  a  civil  action,  ''^sgage. 

51  v.,  c.  29,  s.  251,  Am. 

221.  No  passenger  shall  carry,  nor  shall  the  company  tion'o?^^"'^**' 
be  required  to  carry  upon  its  railway,  gunpowder,  dyna-  dangerous 
mite,  nitro-glycerine,  or  any  other  goods  which  are  of  a  ^°'"^®- 
dangerous  or  explosive  nature;  and  every  person  who 

sends  by  the  railway  any  such  goods  without  distinctly 
marking  their  nature  on  the  outside  of  the  package  con-  be^"ked™n'' 
taining  the  same,  and  otherwise  giving  notice  in  writing  outside. 
to  the  station  agent  or  employee  of  the  company  whose 
duty  it  is  to  receive  such  goods  and  to  whom  the  same  are 
delivered,  or  who  carries  or  takes  upon  any  train  any  such     Notice, 
goods,  for  the  purpose  of  carriage  shall  forfeit  to  the  com- 
pany the  sum  of  five  hundred  dollars  for  every  such    P^^^s^'ty. 
offence.     51  V.,  c.  29,  s.  253,  Am. 

222.  The  company  may  refuse  to  take  any  package  or  „j^°^?ug^  to 
parcel  which  it  suspects  to  contain  goods  of  a  dangerous  carry. 
nature,  or  may  require  the  same  to  be  opened  to  ascertain 

the  fact ;  and  the  company  shall  not  carry  any  such  goods  ^ 

of  a  dangerous  nature,  except  in  cars  specially  designated  such  goods.  ° 
for  that  purpose,  on  each  side  of  each  of  which  shall 
plainly  appear  in  large  letters  the  words  "  dangerous  ex- 
plosives " ;  and  for  each  neglect  to  comply  with  the  pro- 
visions of  this  section,  the  company  shall  incur  a  penalty    Penalty. 
of  five  hundred  dollars.     51  Y.,  c.  29,  s.  254. 

223.  When   any   railway   passes  .over   any  navigable  gtop'^at'swSig 
water,  or  canal,  by  means  of  a  draw  or  swing  bridge  triages. 
which  is  subject  to  be  opened  for  navigation,  every  ti^ijii 

shall,  before  coming  on  or  crossing  over  such  bridge,,  be  . 
brought  to  a  full  stop  and  shall  not  proceed  ixntil  a  proper 
signal  has  been  given  for  that  purpose,  and  in  default  the 
company  shall  be  liable  to  a  penalty  not  exceeding  four 
hundred  dollars.  Any  employee  failing  to  comply  with 
the  rules  of  the  company  as  to  compliance  with  the  pro- 
visions of  this  subsection  shall  be  liable  to  the  like  pen- 
alty, or  to  six  months'  imprisonment,  or  to  both.  51  V., 
c.  29,  s.  255,  Am. 

2.  Wherever  there  is  adopted  or  in  use  on  any  railway  devices*  ^"'*'^ 
at  any  such  bridge,  an  interlocldng  switch  and  signal  sys-  j^o'^d  may 
tem,  or  other  device  which,  in  the  opinion  of  the  Board,  otherwise 
renders  it  safe  to  permit  engines  and  trains  to  pass  over  '"'^^''" 
such  bridge,  without  being  brought  to  a  stop,  the  Board 
may,  by  order,  permit  engii^e^  find  trains  to  pass  over 

BY — VOL  5 — 05 6 


82 


APPENDIX    A. 


Use  of  bell 
and  whistle. 


Penalty  for 
non-compli- 
ance. 


Damages. 

Penalty  on 
employee. 


SiRnal 
:it  rail-level 
crossings. 


Electric 
direct  railway 
<  rossings. 


Application 
of  section. 


Stoppage    of 
trains  at  rail- 
|evei   cross- 
ings. 


Where  safe- 
ty devices  are 
installed 
Board   may 
otherwise 
order. 


Rate  of 
speed  in  un- 
fenced    por- 
tions of 
cities,  etc. 


Trains  or 
cars  moving 
reversely   in 
cities,  etc. 


such  bridge  without  stopping,  under  such  regulations,  as 
to  speed  and  other  matters,  as  the  Board  deems  proper. 
65-56  v.,  c.  27,  s.  7,  Am._ 

224.  When  any  train  is  approaching  a  highway  cross- 
ing at  rail-level  (except  within  the  limits  of  cities  or 
towns  where  the  municipal  authority  may  pass  by-laws 
prohibiting  the  same),  the  engine  whistle  shall  be  sounded 
at  least  eighty  rods  before  reaching  such  crossing,  and 
then  the  bell  shall  be  rung  continuously  until  the  engine 
has  crossed  such  highway;  and  the  company  shall,  for 
each  neglect  to  comply  with  the  provisions  of  this  sec- 
tion, incur  a  penalty  of  eight  dollars,  and  shall  also  be 
liable  for  all  damage  sustained  by  any  person  by  reason 
of  such  neglect ;  and  every  employee  of  the  company  who 
neglects  to  comply  with  this  section  shall  for  each  offence 
be  subject  to  a  like  penalty.     51  V.,  c.  29,  s.  256,  Am. 

225.  No  train  or  engine  shall  pass  over  any  crossing 
where  two  main  lines  of  railway  cross  each  other  at  rail- 
level,  until  a  proper  signal  has  been  received  by  the  con- 
ductor or  engineer  in  charge  of  such  train  or  engine  from 
a  competent  person  or  watchman  in  charge  of  such  cros,s- 
ing  that  the  way  is  clear;  provided  always,  that  in  the 
case  of  an  electric  street  railway  car  crossing  any  railway 
track  not  properly  protected,  it  shall  be  the  duty  of  the 
conductor,  before  crossing,  to  go  forward  and  see  that  the 
track  to  be  crossed  is  clear,  before  giving  the  signal  to  the 
motorman,  that  the  way  is  clear  and  to  proceed. 

2.  Every  main  track  of  a  branch  line  is  a  main  line 
within  the  meaning  of  this  section,  which  shall  apply, 
whether  the  said  lines  be  owned  by  different  companies  or 
by  the  same  company.     56  V.,  c.  27,  s.  2,  part,  .Ain. 

226.  Every  train  shall,  before  it  passes  over  any  such 
crossing  as  in  the  next  preceding  section  mentioned,  be 
brought  to  a  full  stop ;  but  whenever  there  is  in  use,  at 
any  such  crossing  an  interlocking  switch  and  signal  sys- 
tem, or  other  device  which, ^in  the  opinion  of  the  Board, 
renders  it  safe  to  permit  engines  and  trains  or  electric 
cars  to  pass  over  such  crossing  without  being  brought  to  a 
stop,  the  Board  may,  by  order,  permit  such  engines  and 
trains  and  cars  to  pass  over  such  crossing  without  stop- 
ping, under  such  regulations  as  to  speed  and  other  mat- 
ters as  the  Board  deems  proper.  56  V.,  c.  27,  s.  2,  part. 
Am. 

227.  No  train  shall  pass  in  or  through  any  thicldy  peo- 
pled portion  of  any  city,  town  or  village,  at  a  speed 
greater  than  ten  miles  an  hour,  unless  the  track  is  fenced 
or  properly  protected  in  the  manner  prescribed  by  this 
Act,  or  unless  permission  is  given  by  some  regulation  or 
order  of  the  Board.  The  Board  may  limit  such  speed 
in  any  case  to  anv  rate  which  it  deems  expedient.  55-56 
v.,  c.  27,  s.  8,  Am. 

228.  Whenever  in  any  city,  town  or  village,  any  train 
is  passing  over  or  along  a  highway  at  rail-level,  and  is 
not  beaded  by  an  engine  moving  forward  in  th^  ordinary 
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manner,  the  company  shall  station  on  the  then  foremost 
part  of  the  train,  or  of  the  tender,  if  that  is  in  front,  a 
person  who  shall  warn  persons  standing  on,  or  crossing, 
or  about  to  crbss,  the  track  of  such  railway ;  and  for 
every  violation  of  any  of  the  provisions  of  this  section, 
or  of  any  of  the  three  sections  next  preceding,  the  com- 
pany shall  incur  a  penalty  of  one  hundred  dollars.  55 —  - 
56  v.,  c.  27,  s.  9. 

229.  Whenever  any  railwaj''  crosses  any  highway  at  i,ot"™tand""u 
rail-level,  the  company  shall  not,  nor  shall  its  officers,  raii-ievei 
agents  or  employees,  wilfully  permit  any  engine,  tender  mSre' than  five 
or  car,  or  any  portion  thereof,  to  stand  on  any  part  of  m'nutes. 
such  highway,  for  a  longer  period  than  five  minutes  at 

one  time,  or  in  shunting  to  obstruct  public  traffic  for  a 
longer  period  than  five  minutes  at  any  one  time. 

2.  In  every  case  of  a  violation  of  this  section,  every     Penalty, 
such  officer,  agent,  or  employee  who  has  directly  under 
or  subject  to  his  control,  management  or  direction,  any 
engine,  tender  or  car  which,  or  any  portion  of  which,  is 
allowed  to  stand  on  such  highway,  longer  than  the  time 
specified  in  this  section,  is  liable  on  summary  conviction 
to  a  penalty  not  exceeding  fifty  dollars,  and  the  company 
is  also  liable  for  each  such  violation,  to  a  like  penalty: 
provided  always  that  if  such  alleged  violation  is  in  the  j^j]^^^™^^^^'"" 
opinion  of  the  court  excusable,  the  action  for  the  penalty  able, 
may  be  dismissed ;  and  costs  shall  be  in  the  discretion  of 
the  court.    51  V.,  c.  29,  s.  261,  Am. 

230.  In  this  section  the  expression  "  packing  "  means  a     mterpreta- 
packing  of  wood  or  metal,  or  some  equally  substantial  *''*°' 

and  solid  material,  of  not  less  than  two  inches  in  thick-  "Packing." 
ness,  and  which,  where  by  this  section  any  space  is  re- 
quired to  be  filled  in,  shall  extend  to  within  one  and  a 
half  inches  of  the  crown  of  the  rails  in  use  on  any  such 
railway,  shall  be  neatly  fitted  so.as  to  come  against  the 
web  of  such  rails,  and  shall  be  well  and  solidly  fastened 
to  the  ties  on  which  such  rails  are  laid. 

2.  The  spaces  behind  and  in  front  of  every  railway     Packing  of 
frog  or  crossing,  and  between  the  fixed  rails'  of  every  '°^^'  *  *^' 
switch  where  such  spaces  are  less  than  four  inches  in 

width,  shall  be  filled  with  packing  up  to  the  under  side 
of  the  head  of  the  rail. 

3.  The  spaces  between  any  wing  rail  and  any  railway  wing-rafif,  °' 
frog,  and  between  any  guard  rail  and  the  track  rail  along-  etc. 

side  of  it,  shall  be  filled  with  packing  at  their  splayed 
ends,  so  that  the  whole  splay  shall  be  so  filled  where  the 
width  of  the  space  between  the  rails  i^  less  than  four 
inches ;  such  packing  .not  to  reach  higher  than  to  the 
under  side  of  the  head  of  the  rail :  provided  however,  iq^j' (1^*'°° 
that  the  Board  may  allow  the  filling  and  packing  men-  cases. 
tioned  in  this  section  to  be  left  out,  from  the  month  of 
December  to  the  month  of  April  in  each  year,  both 
months  included,  or  between  any  such  dates  as  the  Board 
by  regulation,  or  in  any  particular  case,  determines. 
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4.  The  oil  cups  oi*  other  appliances,  used  for  oiling  the 
valves  of  every  locomotive  in  use  upon  any  I'ailway  shall 
1)6  such  that  no  employee  shall  be  required  to  go  outside 
the  cab  of  the  locomotive,  while  the  same 'is  in  motion  fof 
the  purpose  of  oiling  such  valves.    51  "V.,  c.  29,  s,  202,  Am, 

231.  Every  company,  upon  whose  railway  there  is  a 
telegraph  line  in  operation,  shall  have  a  blackboard  put 
upon  the  outside  of  the  station  house,  over  the  platform  of 
the  station,  in  some  conspicuous  place  at  each  station 
of  such  company  at  which  there  is  a  telegraph  office ;  and 
when  any  passenger  train  is  overdue  at  any  such  station, 
according  to  the  time  table  of  such  company,  the  station 
agent  or  person  in  charge  at  such  station,  shall  write,  or 
cause  to  be  written,  with  white  chalk  on  such  blackboard, 
a  notice  in  English  and  French  in  the  province  of  Quebec, 
and  in  English  in  the  other  provinces,  stating,  to  the  best 
of  his  knowledge  and  belief,  the  time  when  such  over- 
due train  may  be  expected  to  reach  such  station;  and  if 
there  is  any  further  change  in  the  expected  time  of  arrival 
the  station  agent  or  person  in  charge  of  the  station  shall 
write,  or  cause  to  be  written  on  the  blackboard  in  like  man- 
ner, a  fresh  notice  stating,  to  the  best  of  his  knowledge 
and  belief,  the  time  when  such  overdue  train  may  then 
be  expected  to  reach  such  station. 

2.  Every  such  company,  station  agent  or  person  in 
charge  at  any  such  station,  is,  on  summary  conviction, 
liable  to  a  penalty  not  exceeding  five  dollars  for  every 
wilful  neglect,  omission  or  refusal  to  obey  the  provisions 
of  this  section.    51  V.,  c.  29,  s.  263,  Am. 

232.  His  Majesty's  mail.  His  Majesty's  naval  or  mili- 
tary forces  or  militia,  and  all  artillery,  ammunition,  pro- 
visions or  other  stores  for  their  use,  and  all  policemen, 
constables  or  others  travelling  on  His  Majesty's  service, 
shall  at  all  times,  when  required  by  the  Postmaster  Gen- 
eral of  Canada,  the  Commander  of  the  Forces,  or  any 
person  having  the  superintendence  and  command  of  any 
I)olice  force  respectively,  and  with  the  whole  resources  of 
the  company  if  required,  be  carried  on  the  railway,  on 
such  terms  and  conditions  and  under  such  regulations  as 
the  Governor  in  Council  makes.     51  V.,  c.  29,  s.  264. 


Telegraphs  and  Telephones. 


Government  233.  The  company  shall,  when  required  so  to  do  by  the 
™usive"use^of  Governor  in  Council,  or  any  person  authorized  by  him, 
wirra^etc.        place  any  electric  telegraph  and  telephone  lines,  and  the 

apparatus  and  operators  it  has,  at  the  exclusive  use  of  the 
compensa-     Government  of  Canada,  receiving  thereafter  reasonable 

compensation  for  such  service.     51  V.,  c.  29,  s.  265. 
mayCTlct"*"'     234.  The  Governor  in  Council  may,  at  any  time,  cause 
iwires  on  right  a  line  or  lines  of  electric  telegraph  or  telephone  to  be  con- 
"' "°"  structed  along  the  line  of  the  railway,  for  the  use  of  the 

Government  of  Canada,  and  for  that  purpose  may  enter 


tion. 


of  way. 
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Upon  and  occupy  so  much  of  the  lands  of  the  company 
as  is  necessary  for  the  purpose.     51  V.,  c.  29,  s.  266. 

Accidents. 

235.  Eyery  company  shall,  as  soon  as  possible,  and  im-     Notice  of 
mediately  after  the  head  officers  of  the  company  have  *'"^'^*°*' 
received  information  of  the  occurrence  upon  the  railway 
belonging  to  such  company,  of  any  accident  attended  with 
serious  personal  injury  to  any  person  using  the  railway, 

or  whereby  any  bridge,  culvert,  viaduct,  or  tunnel  on  or  of 
the  railway  has  been  broken  or  so  damaged  as  to  be  im- 
passable or  unfit  for  immediate  use,  give  notice  thereof, 
with  full  particulars,  to  the  Board ;  and  every  company  PenaUy  for 
which  wilfully  and  negligently  omits  to  give  such  notice  omission, 
shall  forfeit  to  His  Majesty  the  sum  of  two  hundred  dol- 
lars for  every  day  during  which  the  omission  to  give  the 
same  continues.     51  V.,  c.  29,  s.  267,  Am. 

236.  The  Board  may  by  regulation  declare  the  manner  notice'and  in- 
and  form  in  which  such  information  and  notice  shall  be  yestigation 
given  and  the  class  of  accidents  to  which  the  next  preced- '" 

ing  section  shall  apply,  and  may  declare  any  such  infor- 
mation so  given  to  be  privileged,  and  the  Board  may 
appoint  such  person  or  persons  as  it  thinks  fit  to  inquire 
into  all  matters  and  things  which  it  deems  likely  to  cause 
or  prevent  accidents,  and  the  causes  of,  and  the  circum- 
stances connected  with,  any  accident  or  casualty  to  life  or 
property  occurring  on  any  railway,  and  into  all  particu- 
lars relating  thereto.     51  V.,  c.  29,  s.  268,  Am. 

2.  The  person  or  persons  so  appointed  shall  report  fully,  ^^p*"^*- 
in  writing,  to  the  Board,  his  or  their  doings  and  opinions 
on  the*  matters  respecting  which  he  or  they  are  appointed 
to  inquire,  and  the  Board  may  act  upon  such  report  and 
may  order  the  company  to  suspend  or  dismiss  any  em- 
ployee of  the  company  whom  it  may  deem  to  have  been 
negligent  or  wilful  in  respect  of  any  such  Accident.  51  V., 
c.  29,  s.,  269,  Am. 

Animals  qt  large. 

237.  'So  horses,  sheep,  swine  or  other  cattle  shall  be  auowea^at °* 
permitted  to  be  at  large  upon  any  highway,  within  half  i-^rge  near 

a  mile  of  the  intersection  of  such  highway  with  any  rail-  '*  ^^^' 
way  at  rail-level,  unless  such  cattle  are  in  charge  of  some 
competent  person  or  persons,  to  prevent  their  loitering 
or  stopping  on  such  highway  at  such  intersection,  or  stray- 
ing upon  the  railway. 

2.  All  cattle  found  at  large  contrary  to  the  provisions  poMaed^*  '™' 
of  this  section  may,  by  any  person  who  finds  the  same  at 
large,  be  impounded  in  the  pound  nearest  to  the  place 
where  the  same  are  so  found,  and  the  pound-keeper  with 
whom  the  same  are  impounded  shall  detain  the  same  in 
the  like  manner,  and  subject  to  like  regulations  as  to  the 
care  and  disposal  thereof,  as  in  the  case  of  cattle  im- 
pounded for  trespass  on  private  property. 
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Right  of  ac-  3.  If  the  cattle  of  any  person,  which  are  at  large  con- 
negatived.  ^^^^^  ^  ^^^  provisions  of  this  section,  are  killed  or  injured 
by  any  train,  at  such  point  of  intersection,  he  shall  not 
have  any  right  of  action  against  any  company  in  respect 
of  the  same  being  so  killed  or  injured.  51  V.,  c.  29, 
s.  271  Am. 
Negligence  4  ^j^q^  any  cattle  or  other  animals  at  large  upon  the 
pmumed""*  highway  or  otherwise,  get  upon  the  property  of  the  com- 
pany and  are  killed  or  injured  by  a  train,  the  owner  of 
any  such  animal  so  killed  or  injured  shall  be  entitled  to 
recover  the  amount  of  such  loss  or  injury  against  the 
company  in  any  action  in  any  court  of  competent  juris- 
diction, unless  the  company,  in  the  opinion  of  the  court 
or  jury  trying  the  case,  estajjlishes  that  such  animal  got  g,t 
large  through  the  negligence  or  wilful  act  or  omission  of 
the  owner  or  his  agent,  or  of  the  custodian  of  such  ani- 
mal or  his  agent ;  but  the  fact  that  such  animal  was  not 
in  charge  of  some  competent  person  or  persons  shall  not 
for  the  purposes  of  this  subsection,  deprive  the  owner  of 
his  right  to  recover.     Sub.  for  53  V.,  c.  28,  s.  2. 

Weeds  on  Gomf amy's  Land. 

Company  to     238.  Every  company  shall  cause  thistles  and  all  noxious 
remove  weeds,  .^.^^^^jg  growing  on  the  right  of  way  and  over  land  of  the 
Company  adjoining  the  railway  to  be  cut  down  or  to  be 
rooted  out  and  destroyed  each  year  before  the  plants  have 
sufficiently  matured  to  seed. 
Penalty.  2.  Every  company  which  fails  to  comply  with  this  sec- 

tion shall  incur  a  penalty  of  two  dollars  for  every  day 
during  which  such  company  neglects  to  do  anything 
municipal"'*    which  it  is  SO  required  to  do;  and  the  mayor,  reeve  or 
officers  may      chief  officer  of  the  municipality  of  the  township,  county 
per  orm.  ^^  district  in  which  the  land  or  ground  lies,  or  any  justice 

of  the  peace  therein,  may  cause  all  things  to  be  done 
which  the  said  Company  is  so  required  to  do,  and  for  that 
purpose  may  enter,  by  himself  and  his  assistants  or  work- 
men, upon  such  lands,  and  may  recover  the  expenses  and 
charges  incurred  in  so  doing,  and  the  said  penalty,  with 
costs,  in  any  court  of  competent  jurisdiction,  and  such 
penalty  shall  be  paid  to  the  proper  officer  of  the  munici- 
pality.    51  y.,  c.  29,  s.  275  Am. 

Prevention  of.,  and  liability  for.  Fires. 

Prevention.  239.  The  company  shall  at  all  times  maintain  and  keep 
its  right  of  way  free  from  dead  or  dry  grass,  weeds  and 
other  unnecessary  combustible  matter, 
flre^'ca  "sel  'by  ^-  Whenever  damage  is  caused  to  crops,  lands,  fences, 
locomotive.  plantations,  or  buildings  and  their  contents,  by  a  fire, 
started  by  a  railway  locomotive,  the  company  making 
use  of  such  locomotive,  whether  guilty  of  negligence  or 
not,  shall  be  liable  for  such  damage  and  may  be  sued  for 
the  recovery  of  the  amount  of  such  damage  in  any  coui't 
of  competent  jurisdiction ; 


Costs. 
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Provided  that  if  it  be  shown  that  the  company  has  used  Proviso, 
modern  and  efficient  appliances  and  has  not  otherwise 
been  guilty  of  any  negligence,  the  total  amount  of  com- 
pensation recoverable  under  subsection  two  of  this  sec- 
tion, in  respect  of  any  one  or  more  claims  for  damage 
from  a  fire  or  fires  started  by  the  same  locomotive  and 
upon  the  same  occasion,  shall  not  exceed  five  thousand 
dollars,  and  it  shall  be  apportioned  amongst  the  parties 
who  suffered  the  loss  as  the  court  or  judge  may  determine. 

3.  The  company  shall  have  an  insurable  interest  in  all  has^'insurabie 
such  property  upon  or  along  its  route,  for  which  it  may  interest. 
be  so  held  liable,  and  may  procure  insurances  thereon  in 
its  own  behalf. 

Purchase  of  Railway  hy  Person  without  Corporate  Poxoer 
to  Oferate. 

.  240.  If  any  railway,  or  any  section  of  any  railway,  is  atf  pu'r'^chaser 
sold  under  the  provisions  of  any  deed  or  mortgage,  or  at  to  obtain  au- 
the  instance  of  the  holders  of  any  mortgage,  bonds,  or  erate*'''  *°  °^ 
debentures,  for  the  payment  of  which  any  charge  has  been 
created  thereon,  or  under  any  other  lawful  proceeding, 
and  is  purchased  by  any  person  not  having  corporate 
power  to  hold  and  operate  the  same,  the  purchaser  shall 
not  run  or  operate  such  railway  until  authority  therefor 
has  been  obtained  under  the  following  provisions : — 

2.  The  purchaser  shall  transmit  to  the  Minister,  an  ap-    Proceedings, 
plication  in  writing  stating  the  fact  of  such  purchase, 
describing  the  termini  and  lines  of  route  of  the  railway 
purchased,  specifying  the  Special  Act  under  which  the 

same  was  constructed  and  operated,  and  requesting  au- 
thority from  the  Minister  to  run  and  operate  the  railway, 
and  with  such  application  shall  transmit  a  copy  of  any 
writing  preliminary  to  the  conveyance  of  such  railway, 
made  as  evidence  of  such  sale,  and  also  a  duplicate  or 
authenticated  copy  of  the  deed  of  conveyance  of  such 
railway,  and  such  further  details  and  information  as  the 
Minister  may  require. 

3.  Upon  any  such  application,  the  Minister  may.  if  he  auSfop^zing 
is  satisfied  therewith,  grant  an  order  authorizing  the  pur-  operation  for 
chaser  to  run  and  operate 'the  railway  purchased  untiV^''^'"  '^^'°  ' 
the  end  of  the  then  next  session  of  the  Parliament  of 

Canada,  subject  to  such  terms  and  conditions  as  the  Minis- 
ter may  deem  expedient,  and  thereupon  the  purchaser  shall 
be  authorized,  for  such  period  only  and  subject  to  such 
order  of  the  Minister,  to  operate  and  run  such  railway, 
and  take  and  receive  such  tolls  in  respect  of  traffic  carried 
thereon,  as  the  company  previously  owning  and  operating 
the  same  was  authorized  to  take,  and  shall  be  subject,  in  conliuons."'^ 
so  far  as  the  same  can  be  made  applicable,  to  the  terms 
and  conditions  of  the  Special  Act  of  the  said  company. 

4.  Such  purchaser  shall  apply  to  the  Parliament  of  fo^TOrporat" 
Canada  at  the  next  following  session  thereof  after  the  powers. 
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purchase  of  such  railway,  for  an  Act  of  incorpbratioii  of 
other  legislative  authority,  to  hold,  operate  and  run  such 
railway;  and  if  such  application  is  made  to  Parliament 
and  is  unsuccessful,  the  Minister  may  extend  the  orde* 
to  run  and  operate  such  railway  until  the  end  of  the  thai 
next  following  session  of  Parliament,  and  no  longer ;  and 
if  during  such  extended  period  the  purchaser  does  not 
obtain  such  Act  of  incorporation  or  other  legislative  au- 
thority, such  railway  shall  be  closed  or  otherwise  dealt 
with  by  the  Minister,  as  may  be  determined  by  the  Gov- 
ernor in  Council.     51  V.,  c.  29,  s.  280,  Am. 
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Railway  Gonstahles. 

241.  Any  two  justices  of  the  peace,  or  a  stipendiary  or 
police  magistrate,  in  the  "provinces  of  Ontario,  Nova  Sco- 
tia, New  Brunswick,  British  Columbia,  Prince  Edward 
Island,  or  Manitoba  or  the  district  of  Keewatin,  and  any 
judge  of  the  Court  of  King's  Bench  or  Superior  Court, 
or  clerk  of  the  Peace,  or  clerk  of  the  Crown,  or  judge  of 
the  Sessions  of  the  Peace,  in  the  province  of  Quebec,  and 
any  judge  of  the  Supreme  Court,  or  two  justices  of  the 
peace,  in  the  North-west  Territories,  and  any  commis- 
sioner of  a  Parish  Court  in  the  province  of  New  Bruns- 
wick, within  whose  several  jurisdictions  the  railway  runs, 
may,  on  the  application  of  the  company  or  any  clerk  or 
agent  of  the  company,  appoint  any  persons  recommended 
for  that  purpose  by  such  company,  clerk  or  agent,  to  act 
as  constables  on  and  along  such  railway ;  and  every  per- 
son so  appointed  shall  take  an  oath  or  make  a  solemn 
declaration,  which  may  be  administered  by  any  judge  or 
other  official  authorized  to  make  the  appointment  or  to 
administer  oaths,  in  the  form  or  to  the  effect  following, 
that  is  to  say : — 

"  I,  A.  B.,  having  been  appointed  a  constable  to  act 
upon  and  along  (here  name  the  railway),  under  the  pro- 
visions of  The  Railway  Act,  1903,  do  swear  that  I  will 
well  and  truly  serve  our  Sovereign  Lord  the  King  in  the 
said  office  of  constable,  without  favour  or  affection,  malice 
or  ill-will,  and  that  I  will,  to  the  best  of  my  power,  cause 
the  peace  to  be  kept,  and  prff^^ent  all  offences  against  tlie 
peace ;  and  that,  while  I  continue  to  hold  the  said  office,  I 
will,  to  the  best  of  my  skill  and  knowledge,  discharge  the 
duties  thereof  faithfuUv,  according  to  law.  So  help  me 
God."    51  v.,  c.  29,  s.  281,  Am. 

Such  appointment  shall  be  made  in  writing  signed  by 
the  official  making  the  appointment,  and  the  fact  that  the 
person  appointed  thereby  has  taken  such  oath  or  declara- 
tion shall  be  endorsed  thereon  by  the  person  administer- 
ing such  oath  or  declaration. 

2.  Every  constable  so  appointed,  who  has  taken  such 
oath  or  made  such  declaration,  may  act  as  a  constable  for 
the  preservation  of  the  peace,  and  for  the  security  of  per- 
sons and  property  against  unlawful  acts  on  such  railway, 
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and  on  any  of  the  works  belonging  thereto,  and  on  and 
about  any  trains,  roads,  wharfs,  quays,  landing  places, 
warehouses,  lands  and  premises  belonging  to  such  com^ 
pany,  whether  the  same  are  in  the  county,  city,  town,  par- 
ish, district  or  other  local  jurisdiction  within  which  he 
Was  appointed,  or  in  any  other  place  through  which  such 
railway  passes  or  in  which  the  same  terminates,  or 
through  or  to  which  any  railway  passes  which  is  worked 
or  leased  by  such  company,  and  m  all  places  not  more 
than  a  quarter  of  a  mile  distant  from  such  railway,  and 
shall  have  all  such  powers,  protections  and  privileges  for  Protection. 
the  apprehending  of  offenders,  as  well  by  night  as  by  day, 
and  for  doing  all  things  for  the  prevention,  discovery 
and  prosecution  of  offences,  and  for  keeping  the  peace, 
which  any  constable  duly  appointed  has  within  his  con- 
staiblewick.    51  V.,  c.  29,  s.  282,  Am. 

3.  Any  such  constable  may  take  such  persons  as  are  ojen^ers"' 
punishable  by  summary  conviction  for  any  offence  against 

the  provisions  of  this  Act,  or  of  any  of  the  Acts  or  by- 
laws affecting  the  railway,  before  any  justice  or  justices 
appointed  for  any  county,  city,  town,  parish,  district  or 
other  local  jurisdiction  within  which  such  railway  passes ; 
and  every  such  justice  may  deal  with  all  such  cases,  as 
though  the  offence  had  been  committed  and  the  persons 
taken  within  the  limits  of  his  jurisdiction.  51  V.,  c.  29, 
s.  283,  Am. 

4.  Any  county  court  judge,  or  stipendiary  police  magis-  of  TOnstabfes 
trate,  in  either  of  the  provinces  of  Ontario,  Nova  Scotia, 

New    Brunswick,    British    Columbia,    Prince-   Edward 
Island,  or  Manitoba,  or  in  the  district  of  Keewatin,  and 
any  judge  of  the  Court  of  King's  Bench  or  Superior    By  courts. 
Court,  or  judge  of  the  Sessions  of  the  Peace,  in  the  prov- 
ince of  Quebec,  and  any  judge  of  the  Supreme  Court  in    , 
the  North-west  Territories,  may  dismiss  any  such  consta- 
ble who  is  acting  within  their  several  jurisdictions;  and 
the  company,  or  any  clerk  or  agent  of  such  company,  may 
dismiss  any  such  constable  who  is  acting  on  such  railway ; .  By  author- 
and  upon  every  such  dismissal,  all  powers,  protections  and  of  company, 
privileges  which  belonged  to  any  such  person  by  reason 
of  such  appointment,  shall  wholly  cease;  and  no  person 
so  dismissed  shall  be  again  appointed  or  act. as  constable  reappointed"" 
for  such  railway,  without  (he  consent  of  the  authority  by  consent. 
whom  he  was  dismissed.     51  V.,  c.  29,  284,  Am. 

5.  The  company  shall  cause  to  be  recorded  in  the  office  ^  ^of  "'^  "'t 
of  the  clerk  of  the  peace,  for  every  county,  parish,  district  oFcon'staWes. 
or  other  local  jurisdiction  in  which  such  constable  is 
appointed  the  name  and  designation  of  every  constable  so 
appointed  at  its  instance,  the  date  of  his  appointment,  and 

the  authority  making  it,  with  such  appointment  or  a  certi- 
fied copy  thereof,  and  also. the  fact  of  every  dismissal  of     Ana  of 
any  sucjti  constable,  the  date  thereof,  and  the  authority  '5'=™'««»is. 
making  the  same,  within  one  week  after  the  date  of  such        * 
appointment  or  dismissal,  as  the  case  may  be;  and  such 
clerk  of  the  peace  shall  keep  a  record  of  all  such  facts  in  a 
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book  which  shall  be  open  to  public  inspection,  and  shall 
be  entitled  to  a  fee  of  fifty  cents  for  each  entry  of  appoint- 
ment or  dismissal,  and  twenty-five  cents  for  each  search 
or  inspection,  including  the  taking  of  extracts.  Such 
record  shall,  in  all  courts,  be  prima  facie  evidence  of  the 
due  appointment  of  such  constable  and  of  his  jurisdictioil 
to  act  as  such,  without  further  proof  than  the  mere  pro- 
duction of  such  record.     51  V.,  c.  29,  s.  285,  Am. 

6.  Every  such  constable  who  is  guilty  of  any  neglect 
or  breach  of  duty  in  his  office  of  constable,  shall  be  liable, 
on  summary  conviction  thereof,  within  any  county ,_  city, 
district  or  other  local  jurisdiction  wherein  such  railway 
passes,  to  a  penalty  not  exceeding  eighty  dollars,  or  to 
imprisonment,  with  or  without  hard  labour,  for  a  term 
not  exceeding  two  months.  Such  penalty  may  be  de- 
ducted from  any  salary  due  to  such  offender,  if  such  con- 
stable is  in  receipt  of  a  salary  from  the  company.  51  V., 
c.  29,  s.  286. 

Actions  for  Damages. 

242.  All  actions  or  suits  for  indemnity  for  any  damages 
or  injury  sustained  by  reason  of  the  construction  or  opera- 
tion of  the  railway  shall  be  commenced  within  one  year 
next  after  the  time  when  such  supposed  damage  is  sus- 
tained, or  if  there  is  continuation  of  damage  within  one 
year  next  after  the  doing  or  committing  of  such  damage 
ceases,  and  not  afterwards;  and  the  defendants  may 
plead  the  general  issue  and  give  this  Act  and  the  Special' 
Act  and  the  special  matter  in  evidence  at  any  trial  to  be 
had  thereupon,  and  may  prove  that  the  same  was  dona  in 
pursuance  of  and  by  the  authority  of  this  Act  or  of  the 
Special  Act.     51  V.,  c.  29,  s.  287. 

2.  Nothing  in  this  section  shall  apply  to  any  action 
brought  against  the  company  upon  any  breach  of  contract, 
express  or  implied,  in  the  carriage  of  any  traffic  nor  to  any 
action  against  the  company  for  damages  under  any  sec- 
tion of  Part  XI.  of  this  Act,  respecting  tolls. 

3.  No  inspection  had  under  this  Act,  and  nothing  in 
this  Act  contained,  and  nothing  done  or  ordered  or 
omitted  to  be  done  or  ordered,  under  or  by  virtue  of  the 
provisions  of  this  Act,  shall  relieve,  or  be  construed  to 
relieve,  any  company  of  or  from  any  liability  or  responsi- 
bility resting  upon  it  by  law,  either  towards  His  Majesty 
or  towards  any  person,  or  the  wife  or  husband,  parent  or 
child,  executor  or  administrator,  tutor  or  curator,  heir  or 
personal  representative,  of  any  person,  for  anything  done 
or  omitted  to  be  done  by  such  company,  or  for  any  wrong- 
ful act,  neglect  or  default,  misfeasance,  malfeasance  or 
nonfeasance,  of  such  company,  or  in  any  manner  or  way 
to  lessen  such  liability  or  responsibility,  or  in  any  way  to 
weaken  or  diminish  the  liability  or  responsibility  of  any 
such  company,  under  the  laws  in  force  in  the  province 
in  which  such  liability  or  responsibility  arises.  51  V.,  c. 
29,  s.  288. 
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X. — ^Bx-LAWS,  Rules  and  Regthations. 

243.  The  company  may,  subject  to  the  provisions  and  ty^iaws*"^^ 
restrictions  in  this  and  ih  the  Special  Act  contained,  make  respecting— 
by-laws,  rules  or  regulations  respecting — 

(a.)  the  mode  by  which,  and  the  speed  at  which,  any     Speed. 
rolling  stock  used  on  the  railway  is  to  be  moved ; 

(h.)  the  hours  of  the  arrival  and  departure  of  trains ;        Timetables. 

(c.)  the  loading  or  unloading  of  cars,  and  the  weights     Loads, 
which  they  are  respectively  to  carry ; 

(d.)  the  receipt  and'delivery  of  traffic.  reguiatwns. 

(e.)   the  smoking  of  tobacco,  expectorating,  and  the     Nuisances. 
commission  of  any  nuisance  in  or  upon  trains,  stations, 
or  other  premises  occupied  by  the  company ;  Tad 

(/.)  the  travelling  upon,  or  the  using  or  working  of,  opeSion.*" 
the  railway ; 

(g.)  the  employment  and  conduct  of  the  officers  and  em-     c<"i<i"ct- 
ployees  'of  the  company ;  and — 

(A.)  the  due  management  of  the  affairs  of  the  com-    Management. 
pany.    51  "V.,  c.  29,  s.  214,  Am. 

244.  The  company  may,  for  the  better  enforcing  the  vMitum^oi"' 
observance  of  any  such  by-law,  rule  or  regulation,  thereby  by-iaws. 
prescribe  a  penalty  not  exceeding  forty  dollars  for  any 
violation  thereof.    51  V.,  c.  29,  s.  215. 

245.  All  by-laws,  rules  and  regulations  whether  made  yafidity*of '^ '° 
by  the  directors  or  the  company  shall  be  reduced  to  writ-  by-iaw. 

ing,  be  signed  by  the  chairman  or  person  presiding  at  the 
meeting  at  which  they  are  adopted,  have  affixed  thereto 
the  common  seal  of  the  company,  and  be  kept  in  the  office 
of  the  company.    51  V.,  c.  29,  s.  216,  Am. 

246.  All  such  by-laws,  rules  and  regulations,  except  apOToved  V 
such  as  relate  to  tolls  and  such  as  are  of  a  private  or  do-  Gfovernor  in 
mestic  nature  and  do  not  affect  the  public  generally,  shall  ^""°"'- 

be  submitted  to  the  Governor  in  Council  for  approval. 
The  Governor  in  Council,  having  first  obtained  the  report 
of  the  Board  thereon,  which  report  it  shall  be  the  duty  report!^ 
of  the  Board  to  make,  may  sanction  them  or  any  of  them, 
or  any  part  thereof,  and  may,  from  time  to  time,  rescind 
the  sanction  of  any  such  by-law,  rule  or  regulation,  or 
of  any  part  thereof.  Except  when  so  sanctioned  no  such 
by-law,  rule  or  regulation  shall  have  any  force  or  effect. 
63-64  v.,  c.  23,  s.  9,  Am. 

247.  A  printed  copy  of  so  much  of  any  by-law,  rule  or  ^^  ?"Y'''^*'°t 
regulation,  as  affects  any  person,  other  than  the  share- "    ^  ^^^' 
hmders,  or  the  officers  or  employees  of  the  company,  shall 

be  openly  affixed,  and  kept  .affixed,  to  a  conspicuous  part 
of  every  station  belonging  to  the  company,  so  as  to  give 
public  notice  thereof  to  the  persons  interested  therein  or 
affected  thereby;  and  in  the  province  of  Quebec,  such 
notice  shall  be  published  both  m  the  English  and  French 
languages.    51  V.,  c.  29,  s.  218. 

2.  A  printed  copy  of  so  much  of  any  by-law,  rule  or     Publication 
regulation  as  relates  "to  the  conduct  of  or  affects  the  officers  affecting  ^'^*'^' 
or  employees  of  the  company,  shall  be  given  to  every  employees. 
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officer  and  employee  of  the  company  thereby  affected ;  and 
in  the  province  of  Quebec  the  same  shall  be  published  both 
in  the  English  and  French  languages.    51  V,,  c.  29,  s.  219. 

248.  Such  by-laws,  rules  and  regulations  when  so  ap- 
proved shall  be  binding  upon,  and  observed  by,  all  per- 
sons, and  shall  be  sufficient  to  justify  all  persons  acting 
thereunder,    gl  V.,  c,  29,  s.  220. 

249.  If  the  violation  or  non-observance  of  any  by-law, 
rule  or  regulation,  is  attended  with  danger  or  annoyance 
to  the  public,  or  hindrance  to  the  company  in  the  lawful 
use  of  the  railway,  the  company  may  summarily  interfere, 
using  reasonable  force,  if  necessary,  to  prevent  snch 
violation,  or  to  enforce  observance,  without  prejudice  to 
anv  penalty  incurred  in  respect  thereof.  51  V.,  c.  29,  s. 
221,  Am. 

250.  A  copy  of  any  by-law,  rule  or  regulation,  certified 
as  correct  by  the  president,  secretary  or  other  executive 
officer  of  the  company  and  bearing  the  seal  of  Ihe  com- 
pany, shall  be  evidence  thereof  in  any  court.    51  V.,  c. 

222. 

XI.— Tolls. 


29,  s, 


By-laws. 

251.  The  company  or  the  directors  of  the  company,  by 
by-law,  or  any  such  officer  or  officers  of  the  company  as  are 
thereunto  authorized  by  by-law  of  the  company  or  direct- 
ors, may  from  time  to  time  prepare  and  issue  tariffs  of 
the  tolls  to  be  charged,  as  hereinafter  provided,  for  all 
traffic  carried  by  the  company  upon  the  railway,  or  in 
vessels,  and  may  specify  the  persons  to  whom,  the  place 
where,  and  the  manner  in  which,  such  tolls  shall  be  paid. 

2.  All  such  by-laws  shall  be  submitted  to  and  approved 
by  the  Board. 

3.  The  Board  may  approve  such  by-laws  in  whole  or  in 
part,  or  may  change,  alter  or  vary  any  of  the  provisions 
therein. 

4.  No  tolls  shall  be  charged  by  the  company  untU  a  by- 
law authorizing  the  preparation  and  issue  of  tariffs  of 
such  tolls  has  been  approved  by  the  Board,  nor  shall  the 
company  charge,  levy  or  collect  any  money  for  any  serv- 
ices as  a  common  carrier,  except  under  the  provisions  of 
this  Act.    51  v.,  c.  29,  ss.  223,  227,  228  and  231,  Am. 

Discrimination. 

tion'prowb"'"       252.  Such  tolls  may  be  either  for  the  whole  or  for  any 
ited.  particular  portions  of  the  railway ;  but  all  such  tolls  shall 

always,  under  substantially  similar  circumstances  and 
conditions  be  charged  equally  to  all  persons,  and  at  the 
same  rate,  whether  by  weight,  mileage  or  otherwise,  in  re- 
spect of  all  traffic  of  the  same  description  and  carried  in 
or  upon  a  like  kind  of  cars,  passing  over  the  same  portion 
of  the  line  of  railway;   and  no  reduction  or  advance  in 
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any  such  tolls  shall  be  made,  either  directly  or  indirectly, 
in  favour  of  or  against  any  particular  person  or  company 
travelling  upon  or  using  the  railway-  51  V.,  c.  29,  s. 
224,  Am. 

2.  The  tolls  for  larger  quantities,  greater  numbers,  or    Proportion- 

1  T  i  1  J.-         J.  11  j-1     _    i.1,     Eite  decrease  In 

longer  distances  may  be  proportionately  less  than  the  toUs  in  certain 
tolls  for  smaller  quantities  or  numbers,  or  shorter  dis-  '"^**- 
tances,  if  such  tolls  are,  under  substantially  similar  cir- 
cumstances charged  equally  to  all  persons.     51  V.,  c.  29, 
s.  225,  Am. 

3.  No.  toll  shall  be  charged  which  unjustly  discrimi-  criminatton^" 
nates  between  different  localities.    The  Board  shall  not  tetwcen^ioc^- 
approve  or  allow  any  toll,  which  for  the  like  description 

of  goods  or  for  passengers,  carried  under  substantially 
similar  circumstances  and  conditions  in  the  same  direc- 
tion over  the  same  line,  is  greater  for  a  shorter  than  for  si,OTt°fiaui^ 
a  longer  distance,  the  shorter  being  included  in  the  longer  clause. 
distance,  unless  the  Board  is  satisfied  that  owing  to  com- 
petition, it  is  expedient  to  allow  such  toll.    The  Board  poSS"*""^* 
may  declare  that  any  places  are  competitive  points  within 
the  meaning  of  this  Act.     51  V.,  c.  29,  s.  232,  Am. 

4.  No  company  shall,  except  in  accordance  with  the  hiM^ed!"^  ^^° 
provisions  of  this  Act,  directly  or  indirectly,  pool  its 
freights  or  tolls  with  the  freights  or  tolls  of  any  other 

railway  company  or  common  carrier,  nor  divide  its  earn- 
ings or  any  portion  thereof  with  any  other  railway  com- 
pany or  common  carrier,  nor  enter  into  any  contract, 
arrangement,  agreement,  or  combination  to  effect,  or 
which  may  effect,  any  such  result,  without  leave  therefor 
having  been  obtained  from  the  Board. 

253.  All  companies  shall,  according  to  their  respective  pa?" 'to°affora' 
powers,  afford  to  all  persons  and  companies  all  reason-  reasonable  fa- 
able,  and  proper  facilities  for  the  receiving,  forwarding  ceivin|/for-* 
and  delivering  of  traffic  upon  and  from  their  several  rail-  aenveJiliJ' traf- 
ways,  for  the  interchange  of  traffic  between  their  re-flc  without 
spective  railways,  and  for  the  return  of  rolling  stock ;  without*  un-""* 
and  no  company  shall  make  or  give  any  undue  or  unrea-  a|i|°°*'*'® 
sonable  preference  or  advantage  to,  or  in  favour  of,  any    ^ndue  pref- 
particular  person,  or  company  or  any  particular  descrip-  erence  or  ad- 
tion  of  traffic,  in  any  respect  whatsoever, — ^nor  shall  any  ^'^DWerence  in 
company,  by  any  unreasonable  delay  or  otherwise  howso-  treatment. 
ever,  make  any  difference  in  treatment  in  the  receiving} 
loading,  forwarding,  unloading,  or  delivery  of  the  goods 
of  a  similar  character  in  favour  of  or  against  any  particu- 
lar person,  or  company,  nor  subject  any  particular  per- 
son, or  company,  or  any  particular  description  of  traffic, 
'to  any  undue,  or  unreasonable,  prejudice  or  disadvan-    undue  prej- 

,  V  '  J.1-J.  in  udlce  or  disad- 

tage,  m  any  respect  whatsoever;  nor  shall  any  company  vantage. 
so  distribute  or  allot  its  freight  cars  .as  to  discriminate 
unjustly  against  any  locality  or  industry,  or  against  any 
traffic  which  may  originate  on  its  railway  destined  to 
a  point  on  another  railway  in  Canada  with  which  it  con- 
nects ;  and  every  company  which  has  or  works  a  railway 
forming  gart  of  a  continuous  line  of  railway  with,  or 
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which  intersects,  any  other  railway,  or  which  has  any 
terminus,  station  or  wharf  near  to  any  terminus,  station 
or  wharf  of  any  other  railway,  shall  afford  all  due  and 
reasonable  facilities  for  delivering  to  such  other_  railway, 
or  for  receiving  from  and  forwarding  by  its  railway  all 
the  traffic  arriving  by  such  other  railway  without  any 
unreasonable  delay,  and  without  any  such  preference  or 
advantage,  or  prejudice  or  disadvantage,  as  aforesaid, 
and  so  that  no  obstruction  is  offered  to  the  public  desirous 
of  using  such  railways  as  a  continuous  line  of  communi- 
cation, and  so  that  all  reasonable  accommodation,  by 
means  of  the  railways  of  the  several  companies,  is,  at  all 
times,  afforded  to  the  public  in  that  behalf;  and  any 
agreement  made  between  any  two  or  more  companies  con- 
trary to  this  section  shall  be  unlawful  and  null  and  void. 
51  v.,  c.  29,  s.  240,  Am.,  by  61  V.,  c.  22,  s.  1,  and  1  Ed. 
VII.,  c.  32,  Am. 

2.  The  Board  may  determine,  as  questions  of  fact, 
whether  or  not  traffic  is  or  has  been  carried  under  sub- 
stantially similar  circumstances  and  conditions,  and 
whether  there  has,  in  any  case,  been  unjust  discrimination, 
or  undue  or  unreasonable  preference  or  advantage,  or 
prejudice  or  disadvantage,  within  the  meaning  of  this 
Act,  or  whether  in  any  case  the  company  has,  or  has  not, 
complied  with  the  provisions  of  this  and  the  last  pre- 
ceding section;  and  may  by  regulation  declare  what 
shall  constitute  substantially  similar  circumstances  and 
conditions,  or  unjust  or  unreasonable  preferences,  advan- 
tages, prejudices,  or  disadvantages  within  the  meaning 
of  this  Act,  or  what  shall  constitute  compliance  or  non- 
compliance with  the  provisions  of  this  and  the  last  pre- 
ceding section. 

254.  Whenever  it  is  shown  that  any  company  charges 
one  person,  company,  or  class  of  persons,  or  the  persons 
in  any  district,  lower  tolls  for  the  same  or  similar  goodSj 
or  lower  tolls  for  the  same  or  similar  services,  than  they 
charge  to  other  persons,  companies,  or  class  of  persons,  or 
to  the  persons  in  another  district,  or  makes  any  difference 
in  treatment  in  respect  of  such  companies  or  persons,  the 
burden  of  proving  that  such  lower  toll,  or  difference  in 
treatment,  does  not  amount  to  an  undue  preference  or  an 
unjust  discrimination  shall  lie  on  the  company. 

2.  In  deciding  whether  a  lower  toll,  or  difference  in 
treatment,  does  or  does  not  amount  to  any  undue  prefer- 
ence or  an  unjust  discrimination,  the  Board  may  consider 
whether  such  lower  toll,  or  difference  in  treatment,  is 
necessary  for  the  purpose  of  securing,  in  the  interests  of 
the  public,  the  traffic  in  respect  of  which  it  is  made,  and 
whether  such  object  cannot  be  attained  without  unduly 
reducing  the  higher  tolls. 

3.  In  any  case  in  which  the  toll  charged  by  the  com- 
pany for  carriage,  partly  by  rail  and  partly  by  water,  is 
expressed  in  a  single  sum,  the  Board,  for  tide  purpose  of 
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determining  whether  a  toll  charged  is  discriminatory  or 
contrary  in  any  way  to  the  provisions  of  this  Act,  may 
require  the  company  to  declare  forthwith  to  the  Board, 
or  may  determine,  what  portion  of  such  single  sum  is 
charged  in  respect  of  the  carriage  by  rail.  61  V.,  c.  22,  s. 
2,  Am. 

Freight  Classification, 

255..  The  tariffs  of  tolls  for  freight  traffic  shall  be  sub-  „ia^^f^|^Jio„ 
^'ect  to  and  governed  by  that  classification  which  thQ  to  be  adopted 
Board  may  prescribe  or  authorize.    The  Board  shall  en-  Say 'prescribe 
deavour  to  have  such  classification  uniform  throughout    uniformity. 
Canada,  as  far  as  may  be,  having  due  regard  to  all  proper 
interests.    - 

2.  The  Board  may  make-  any  special  regulations,  terms  condftkfns^'in 
and  conditions  in  connection  with  such  classification  and  ciassiflcation, 
as  to  the  carriage  of  any  particular  commodity  or  com- 
modities mentioned  therein,  as  to  it  may  seem  expedient. 

3.  The  company  may,  from  time  to  time,  with  the  ap-     Cbange  of 
proval  of  the  Board,  and  shall,  when  so  directed  by  the 

Board,  place  any  goods  specified  by  the  Board  in  any 
stated  class,  or  remove  them  from  any  one  class  to  any 
other  higher  or  lower  class;  but  no  goods  shall  be  re- 
moved from  a  lower  to  a  higher  class  until  such  notice 
as  the  Board  determines  has  been  given  in  The  Canada 
Gazette. 

4.  Until  the  Board  otherwise  orders  or  directs,  the  freTlht^cias- 
freight  classification  last  approved  by  the.  Governor  in  sification. 
Council  before  the  passing  of  this  Act,  shall  continue  in 

force,  and  any  freight  classification  in  use  in  the  United 
States  may,  subject  to  such  order  or  direction,  be  used  by 
the  company  with  respect  to  traffic  to  and  from  the 
United  States.     51  V.,  c.  29,  s.  226,  Am. 

Tariifs. 

256.  All  tariff  by-laws  and  tariffs  of  tolls  shall  be  ia     I'orm,  etc., 
such  form,  size  and  style,  and  give  such  information,  par-  °*  **''*^^- 
ticulars  and  details,  as  the  Board  may,  by  regulation,  or 

in  any  case,  prescribe. 

257.  The  Board  may  disallow  any  tariff  or  any  portion  DUaiiow- 
thereof  which  it  considers  to  be  unjust  or  unreasonable,  tarilcsf**'  °* 
or  contrary  to  any  of  the  provisions  of  this  Act,  and  may 

require  the  company,  within  a  prescribed  time,  to  substi- 
tute a  tariff  satisfactory  to  the  Board  in  lieu  thereof,  or 
may  prescribe  other  tolls  in  lieu  of  the  tolls  so  disallowed, 
and  may  designate  the  date  at  which  any  tariff  shall  come 
into  force. 

2.  Any  tariff  in  force  (except  standard  tariffs,  herein-  taHffs!"^'"^ 
after  mentioned)  ma;y,  subject  to  disallowance  or  change 
by  the  Board,  be  amended  or  supplemented  by  the  com- 
pany, by  tariffs,  in  accordance  with  the  provisions  of  this 
Act, 
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consoiiria-        p,_  Where  any  tariff  has  been  amended  or  supplemented 
issue""    '"      from  time  to  time,  the  Board  may  order  that  a  consolida- 
tion and  reissue  of  such  tariff  be  made  by  the  company. 
a  m'iT"onsid^      ^^^-  ^^  ^^^  ^^^^^  ^  fraction  of  a  mile  in  the  distance 
eied  one  mile,  over  which  traffic  is  carried  on  the  railway  shall  be  con- 
five'pounds  "'  sidered  as  a  whole  mile.     In  estimating  the  weight  of  any 
In  weight        goods  in   any   one  single  shipment  on  which  the  toll 
amounts  to  more  than  the  minimum,  or  "  smalls  "  toll,  any 
fraction  of  five  pounds  shall  be  waived  by  the  company, 
and  five  or  any  fraction  above  five  and  up  to  ten  pounds 
ehall  be  deemed  ten  pounds  by  the  company;  and  in  esti- 
mating the  tolls  to  be  charged  in  passenger  tariffs,  any 
^FracMons  of  fraction  of  five  cents  less  than  two  and  a  half  cents  shall 
be  waived  by  the  companjr,  and  above  two  and  a  half  cents 
and  up  to  \ive  cents  shall  be  considered  as  five  cents  by 
the  company.     51  V.,  c.  29,  s.  229,  Am. 
SuMiTision      259.  The  tariffs  of  tolls  which  the  company  shall  be 
tariffs."  authorized  to  issue  under  this  Act  for  the  carriage  of 

goods  between  points  on  the  railway  shall  be  divided  into 
three  classes,  namely  :— 
standard  The  maximum  mileage  tariff,  herein  referred  to  as  the 

Standard  Freight  Tariff ; 
Special.  The  reduced  class  or  commodity  tariffs,  herein  referred 

to  as  the  Special  Freight  tariffs ; 
Competitive,     ^^d  Competitive  Tariffs. 
da^^Freilht""     260.  The  Standard  Freight  Tariff,  or  Tariffs,  where  the  ■ 
s^ecTf  *"  company  is  allowed  by  the  Board  more  than  one  Standard 

spec  y.  Freight  Tariff',  shall  specify  the  maximum  mileage  tolls 

to  be  charged  for  each  class  of  the  freight  classification 
for  all  distances  covered  by  the  company's  railway. 

Such  distances  may  be  expressed  in  blocks  or  groups 
and  such  blocks  or  groups  may  include  relatively  greater 
distances  for  the  longer  than  for  the  shorter  hauls. 
ciaT^FreifSt"       2.  The  Special  Freight  Tariffs  shall  specify  the  toll  or 
^ecify. '"        '^^^^J  ^°^^®''  ^^^^  ™  ^^^  Standard  Freight  Tariff,  to  be 
charged  by  the  company  for  any  particular  commodity  or 
commodities,  or  for  each  or  any  class  or  classes  of  the 
fi-eight  classification,  or  to  or  from  a  certain  point  or 
points  on  the  railway,  greater  tolls  not  being  charged 
therein  for  a  shorter  than  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter  being  included 
in  the  longer, 
pet^ve*  TaT"      ^-  '^'^®  Competitive  Tariffs  shall  specify  the  toll  or 
iffs  to  specify.  toUs  lower  than  in  the  Standard  Freight  Tariff,  to  be 
charged  by  the  company  for  any  class  or  classes  of  the 
freight  classification,  or  for  any  commodity  or  commodi- 
ties, to  or  from  any  specified  point  or  points  which  the 
Board  may  deem,  or  have  declared,  to  be  competitive 
points  not  subject  to  the  long  and  short  haul  clause  under . 
the  provisions  of  this  Act. 
Frlflw  ^Tariff     261.  Every  Standard  Freight  Tariff  shall  be  filed  with 
to  be  filed  and  the  Board,  and  shall  be  subject  to  the  approval  of  the 

approved.  g^^^^.^^         '  .  4  fi^ 
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2.  Upon  any  snch  tariff  being  jBled  and  approved  by  tho  ush'ed^®n''ca^l■ 
Board  tTie  company  shall  publish  the  same,  tvith  a  notice  ada  aasette. 
of  such  approval  in  such  form  as  the  3oard  directs  in  at 

least  two  consecutive  weekly  issues  of  2'he  Canada  Ga- 
zette. 

3.  Until  the  company  files  its  Standard  Freight  Tariff  ^t^^ntn  med,^^ 
or  Tariffs  as  the  case  may  be,  with  the  Board,  and  sucli  be  charged, 
tariff  or  tariffs  is,  or  are,  so  approved  and  published,  no 

toll  shall  be  charged  bjr  the  company. 

4.  When  the  provisions  of  this  section  have  been  com-   ^^p^"  <^9™- 
plied  with,  and  except  in  the  cases  of  Special  Freight  and  ?his"  seetTon 
Competitive  Tariffs,  the  tolls  as  specified  in  the  Standard  ^"Ihorized  to 
Freight  Tariff  or  Tariffs,  as  the  case  may  be,  shall  be  the  l/g,'^^^''^^  '<"■ 
only  tolls  which  the  company  is  authorized  to  charge  for    *  ^ 

the  carriage  of  goods. 

262.  Special  Freight  Tariffs  and  Competitive  Tariffs  ftj P^J'^t'^riffa 
shall  be  filed  by  the  company  with  the  Board,  and  every  etc.,  to  be^   ^' 
such  tariff  shall  specify  the  date  of  the  issue  thereof  and  ^^^^' 
the  date  on  which  it  is  intended  to  take  effect. 

2.  When  any  such  special  freight  tariff  reduces  any  au^^'^^fig™' 
toll  previously  authorized  to  be  charged  under  this  Act,  preTiousiy  m 
the  company  shall  file  such  tariff  with  the  Board  and  shall  ^°^'^^- 
publish  the  same  in  the  manner  in  section  274  in  such  case 
provided,  three  days  previous  to  the  date  on  which  such 

tariff  is  intended  to  take  effect.    When  any  such  special  ya^cgf  ®  *^' 
freight  tariff'  advances  any  toll  previously  authorized  to 
be  charged  under  this  Act,  the  company  shall  in  like  man- 
ner file  and  publish  such  tariff  ten  days  previous  to  the 
date  on  which  such  tariff  is  intended  to  take  effect. 

3.  Upon  any  such  special  freight  tariff  being  so  filed,  pam?*auth"- 
the  company  shall,  until  such  tariff  is  superseded  or  is  dis-  J^fj^  '"specfned 
allowed  by  the  Board,  charge  the  toll  or  tolls  as  specified  in  speciaT 
therein,  and  such  special  freight  tariff  shall  supersede  any  itc!"'''  '-'"''^^' 
preceding  tariff  or  tariffs,  or  any  portion  or  portions 

thereof,  in  so  far  as  it  reduces  or  advances  the  tolls 
therein. 

4.  In  the  case  of  Competitive  Tariffs,  where  it  may  be  mSf'regSt? 
necessaiy  to  meet  the  exigencies  of  competition,  or  as  to  tions  as  to 
the  Board  may  seem  expedient,  the  Board  may  make  rules  pet?t1ve'tar°"' 
and  regulations  governing  the  filing  or  publication  of  the  '°^^- 

s£|me,  and  may  provide  that  any  such  tariffs  may  be  acted 
upon  and  put  in  operation  immediately  upon  the  issue 
thereof  by  the  company,  before  they  have  been  filed  with 
the  Board  as  required  by  this  Act. 

203.  The  tariffs  of  tolls  which  the  company  shall  be  of  pli"  sclrgei-"" 
authorized  to  issue  under  this  Act  for  the  carriage  of  tariffs, 
passengers  between  points  on  the  railway  shall  be  divided 
into  two  classes,  namely : 

The  maximum  mileage  tariff,  herein  referred  to  as  the     standard. 
Standard  Passenger  Tariff; 

And  Reduced  Passenger  Tariffs,  herein  referred  to  as     Special. 
Special  Passenger  Tariffs. 

2.  The  Standard  Passenger  Tariff  shall  specify  the  stiSdard  pass- 
maximum  mileage  tolls  to  be  charged  for  passengers  for  |g||Y  Ipgcffy. 
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all  distances  covered  by  the  company's  railway ;  such  dis- 
tances may  be  expressed  in  like  manner  as  provided  herein 
in  respect  of  Standard  Freight  Tariffs. 
ciaT^nasslnger     3.  Special  Passenger  Tariffs  shall  specify  the  toll  or 
tariffs  shall    toUs  to  be  charged  by  the  company  for  passengers  in  everj' 
specify.  ^^gg  where  such  tolls  are  lovrer  than  the  tolls  specified  in 

the  company's  Standard  Passenger  Tariff, 
standard  264.  A.  Standard  Passenger  Tariff  shall  be  filed,  ap- 

tai-iTfrbe      proved  and  published  in  the  same  manner  as  required  by 
amC  pubKd*  this  Act  in  the  case  of  a  Freight  Standard  Tariff. 

otherwise        2.  Until    the  company  files    its    Standard    Passenger 

?hargid  by  "^  Tariff  and  such  tariff  is  so  approved  and  published  in  The 

company.         Canada  Gazette^  no  tolls  shall  be  charged  by  the  company. 

Tolls  ail-         3.  When  the  provisions  of  this  section  have  been  com- 

eharged  upon^  plied  with,  and  except  in  the  case  of  Special  Passenger 

compliance.      Tariffs,  the  tolls  in  the  Standard  Passenger  Tariff  shaU 

be  the  only  tolls  which  the  company  is  authorized  to 

charge  for  the  carriage  of  passengers. 

pas^s^eni^  tar-     265.  All  Special  Passenger  Tariffs  shall  be  filed  by  the 

iffs  have  to  be  company  with  the  Board,  and  published  as  required  by 

published.        Section  274,  three  days  before  any  such  tariff  is  intended 

to  take  effect,  or  within  such  time,  or  in  such  manner,  as 

the  Board,  owing  to  the  exigencies  of  competition  or 

otherwise,  may  require. 

The  date  of  the  issue  and  the  date  on  which,  and  the 

period,  if  any,  during  which,  any  such  tariff  is  intended 

to  take  effect,  shall  be  specified  thereon. 

autto™zcd°"^       2-  Upon  any  such  tariff  being  so  duly  filed  the  company 

to  be  charged,  shall.  Until  such  tariff  is  superseded  or  is  disallowed  by 

the  Board,  charge  the  toll  or  tolls  as  specified  therein, 

and  such  tariff  shall  supersede  any  preceding  tariff  or 

tariffs,  or  any  portion  or  portions  thereof,  in  so  far  as  it 

reduces  or  advances  the  tolls  therein,  but  until  such  tariff 

is  so  duly  filed,  no  such  toll  or  tolls  shaU  be  charged  by 

the  conipany. 

wh'ere"  ag?eed^      266.  Where  traffic  is  to  pass  over  any  continuous  route 

upon  for  in  Canada  operated  by  two  or  more  companies,  the  sev- 

through  traffic  n  +  •'  •    ■    i.   i.      •  a   j^  u 

In  Canada.  cral  Companies  may  agree  upon  a  joint  tariff  for  such 
continuous  route,  and  the  initial  company  shall  file  such 
joint  tariff  with  the  Board,  and  the  other  company  or 
companies,  shall  promptly  notify  the  Board  of  its,  or 
their,  assent  to  and  concurrence  in  such  joint  tariff.  The 
names  of  the  companies  whose  lines  compose  such  contin- 
uous route  shall  be  shown  by  such  tariffs. 

toTgrel.^^""""  267.  In  the  event  of  failure  by  such  companies  to  agree 
Power  of      ppon  ^nj  such  joint  tariff  as  provided  in  the  next  preced- ; 

Board.^'  °  ing  Section,  the  Board  on  the  application  of  any  company 
or  person  desiring  to  forward  traffic  over  any  such  con- 
tinuous route,  which  the  Board  considers  a  reasonable 
and  practicable  route,  or  any  portion  thereof,  may  require 
such  companies,  within  a  prescribed  time,  to  agree  upon 
and  file  in  like  manner  a  joint  tariff  for  such  continuous 
Order.  route.  Satisfactory  to  the  Board,  or  may,  by  order,  deter- 
mine the  route,  fix  the  toll  or  tolls  and  apportion  the  same 
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among  the  companies  interested,  and  may  determine  the 
date  when  the  toll  or  tolls  so  fixed  shall  come  into  effect, 
and  traffic  shall  be  carried  by  the  companies  in  accordance 
therewith. 

2.  Upon  any  such  order  being  made  the  company  shall    upon  order 
as  soon  as  possible,  or  within  such  time  as  the  Board  may  me°joint  tariir. 
require,  file  and  publish  a  Joint  Tariff  in  accordance  with 

this  Act  and  in  accordance  with  such  order. 

3.  In  any  case  when  there  is  a  dispute  between  com-  Apportion- 
panies  interested  as  to  the  apportionment  of  a  through  through  rate, 
rate  in  any  Joint  Tariff,  the  Board  may  apportion  such 

rate  between  such  companies. 

4.  The  Board  may  decide  that  any  proposed  through  q^^°J"  °' 
rate  is  just  and  reasonable,  notwithstanding  that  a  less 
amount  may  be  allotted  to  any  company  out  of  such 
through  rate  than  the  toll  such  company  would  otherwise 

be  entitled  to  charge. 

268.  Where  traffic  is  to  pass  over  any  continuous  route  into°"reign*^° 
from  a  point  in  Canada  through  a  foreign  country  into  country. 
Canada,  or  from  any  point  in  Canada  to  a  foreign  coun- 
try, such  route  being  operated  by  two  or  more  companies 

whether  Canadian  or  foreign,  the  several  companies  shall 
file  with  the  Board  a  Joint  Tariff  for  such  continuous 
route. 

2.  Any  goods  carried  or  being  carried  from  Canada  yi^iltfo^^  ^°^ 
through  a  foreign  country  into  Canada,  in  violation  of 
this  section,  shall,  before  being  admitted  into  Canada,  be 
subject  to  customs  duties,  as  if  such  goods  were  of  foreign  .  Goods  sub- 
production  and  coming  into  Canada  for  the  first  time, 'duties.  "^"^'""^ 
and,  in  case  such  goods  are  of  a  kind  which  would  not 
otherwise  be  object  to  any  customs  duties  hereunder, 
shall  be  subject  to  a  customs  duty  of  thirty  per  centum  of 
the  value  thereof;   and  if  any  such  duty  is  paid  by  the    Liability  of 

■  J!         "i.  1       ii  -^         1     11   1      company  for 

consignor  or  consignee  of  such  goods,  the  same  shall  be  duties. 
repaid  to  the  persons  so  paying,  on  demand,  by  the  Cana- 
dian company  or  companies.   'Any  law  to  the  contrary  is 
hereby  repealed  or  amended  in  so  far  as  is  necessary  to 
give  effect  to  this  section. 

269.  As  respects  all  traffic  which  shall  be  carried  fromgo^5?^^°7js" 
any  point  in  a  foreign  country  into  Canada,  or  from  a  Canada, 
foreign  country  through  Canada  into  a  foreign  country 

by  any  continuous  route  owned  or  operated  by  any  two 
or  more  companies,  whether  Canadian  or  foreign,  a  Joint 
Tariff  for  such  continuous  route  shall  be  duly  filed  with 
the  Board. 

270.  The  expression  "  Canadian  company"  in  the  last    "Canadian 
two  preceding  sections  shall  mean  and  include  any  com-  deflS^ 
pany  owning  or  operating  so  much  of  any  continuous  line 

or  route  as  lies  in  Canada. 

271.  The  facilities  to  be  afforded  as  required  by  section  ^g^aixo™^  ^o,. 
253  shall  include  the  due  and  reasonable  receiving,  for- through 
warding  and  delivering  Ity  the  company,  at  the  request  of  *"'^=- 

any  other  company,  of  through  traffic,  and  in  the  case  of 
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goods  shipped  by  car  load  of  the  car  with  the  goods 
shipped  therein,  to  and  from  the  railway  of  such  other 
company,  at  a  through  rate,  and  also  the  due  and  reason- 
able receiving,  forwarding  and  delivering  by  the  company, 
at  the  request  of  any  person  interested  in  through  traffic, 
of  such  traffic  at  through  rates.  1  Edw.  VII.,  c.  32, 
s.  1,  Am. 

272.  No  company  shall,  by  any  combination,  contract 
or  agreement,  express  or  implied,  or  by  other  means  or 
devices,  prevent  the  carriage  of  goods  from  being  contin- 
uous from  the  place  of  shipment  to  the  place  of  destina- 
tion; and  no  break  in  bulk,  stoppage  or  interruption 
made  by  such  company  shall  prevent  the  carriage  of 
goods  from  being  and  being  treated  as  one  continuous 
carriage  from  the  place  of  shipment  to  the  place  of  desti- 
nation, unless  such  break,  stoppage  or  interruption  was 
made  in  good  faith  for  some  necessary  purpose  and  with- 
out any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  any  of  the  proyisions  of 
this  Act. 

273.  Joint  tariffs  shall,  as  to  the  filing  and  publication 
thereof,  be  subject  to  the  same  provisions  in  this  Act  as 
are  applicable  to  the  filing  and  publication  of  local  tariffs 
of  a  similar  description;  and  upon  any  such  joint  tariff 
being  so  duly  filed  with  the  Board  the  company  or  com- 
panies shall,  until  such  tariff  is  superseded  or  is  disal- 
lowed by  the  Board,  charge  the  toll  or  tolls  as  specified 
therein:  Provided  that  the  Board  may  except  from  the 
provisions  of  this  section  the  filing  and  publication  of 
any  or  all  passenger  tariffs  of  foreign  railway  companies. 

2.  The  Board  may  require  to  be  informed  by  the  com- 
pany of  the  proportion  of  the  toll  or  tolls,  in  any  joint 
tariff  filed,  which  it  or  any  other  company,  whether  Cana- 
dian or  foreign,  is  to  receive  or  has  received. 

274:.  The  company  shall  deposit  and  keep  on  file  in  a 
convenient  place  open  for  the  inspection  of  the  public, 
during  office  hours,  a  copy  of  each  of  its  tariffs  at  the 
respective  places  mentioned,  as  follows : — 

(a.)  Standard  Passenger  and  Freight  Tariffs  at  every 
station  or  office  of  the  company  where  passengers  or 
freight,  respectively,  are  received  for  carriage  thereunder. 

(h.)  Special  Passenger  and  Freight  Tariffs  at  every 
station  or  office  of  the  company  where  passengers  or 
freight,  respectively,  are  received  for  carriage  thereunder, 
and,  as  to  such  freight  tariffs,  as  soon  as  possible,  at  each 
of  its  stations  or  offices  to  which  freight  traffic  is  to  be 
carried  thereunder. 

(c.)  Competitive  Tariffs  at  each  freight  station  or 
office  of  the  company  where  goods  are  to  be  received  and 
delivered  thereunder. 

(d.)  Joint  Tariffs  under  sections  266  and  267  at  each 
freight  station  or  office  where  traffic  is  to  be  received  and 
at  each  freight  station  to  which  such  tariffs  extend. 
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(e.)  Joint  TariflFs  under  section  268  at  each  freight  ^^j^'JoJ^t^J^a^^ffs 
station  or  office  where  such  traffic  is  to  be  received  and  at 
each  freight  station  or  office  in  Canada  to  which  it  is  to 
be  carried  as  its  destination. 

(/.)  Joint  Tariffs  under  section  269  at  each  freight  y^Jol^tg^^^^'li^ 
station  or  office  in  Canada  to  which  such  tariffs  extend. 

2.  The  company  shall  keep  on  file  at  its  stations  or  ^  ^jV'^'jg?''"'' 
offices  where  freight  is  received  and  delivered,  a  copy  of  ciassmcation. 
the  freight  classification,  or  classifications,  in  force  upon 

the  railway,  for  inspection  during  business  hours. 

3.  The  company  shall  post  up  in  a  prominent  place  at  poft°^''^|t'''gta* 
each  of  its  stations  where  passengers  or  freight,  respect-  tions  of  place 
ively,  are  received  for  carriage,  a  notice  in  large  type  oplh^o'^nfp^c- 
direciing  the  public  attention  to  the  place  in  such  station  ''""• 
where  the  passenger  or  freight  tariffs,  respectively,  are 

kept  on  file  for  public  inspection  during  business  hours, 
and  the  station  agent,  or  person  in  charge  at  such  station, 
shall  produce  to  any  applicant,  on  request,  any.  particular 
tariff  m  use  at  that  station  which  he  may  desire  to  inspect. 

4.  Notwithstanding  anything  in  this  section,  the  Board  Boa?a  as  to 
may,  in  addition  to,  or  in  substitution  of,  the  publication  PU^j'^^g^*'""  °* 
of  any  tariff  required  by  this  section,  by  regulation  or 
otherwise  determine  and  prescribe  the  manner  and  form 

in  which  any  such  tariff  shall  be  published  or  kept  open 
by  the  company  for  public  inspection,  and  may  exempt 
from  any  such  publication  any  competitive  tariffs  or  any 
joint  tariff  under  sections  268  or  269.  51  V.,  c.  29,  s. 
230,  Am. 

General  provisions  respecting  Carriage. 

275.  No  contract,  condition,  by-law,  regulation,  (lecla- gj^^onteaetSj^^^ 
ration  or  notice  made  or  given  by  the  company  impairing,  canier's  ua-  " 
restricting  or  limiting  its  liability  in  respect  of  the  car-  '*"'*^' 
riage  of  any  traffic  shall  relieve  the  company  from  such 
liability,  except  as  hereinafter  provided,  unless  such  class 
of  contract,  condition,  by-law,  regulation,  declaration  or 
notice  shall  have  been  first  authorized  or  approved  by 
order  or  regulation  of  the  Board. 

2.  The  Board  may,   in   any   case,   or  by  regulation,     rower  of 
determine  the  extent  to  which  the  liability  of  the  com-  ^°*''''- 
pany  may  be  so  impaired,  restricted  or  limited ;  and  may 
by  regulation  prescribe  the  terms  and  conditions  under 
which  any  traffic  may  be  carried  by  the' company.- 
■  3.  Nothing  in  this  Act  shall  be  construed  to  prevent  eig'^''of'*f^i  ,„ 
the  carriage,  storage  or  handling  of  traffic  free  or  at  traffic  ailoweli 
redueed  rates  for  the  Dominion,  or  any  provincial  or  ifeaucea  ittes. 
municipal  government,  or  for  charitable  purposes,  or  to 
or  from  fairs  and  expositions  for  exhibition  thereat,  or 
the  carriage,  free  or  at  reduced  rates,  of  destitute  or 
homeless  persons,  transported  by  charitable  societies,  and 
the  necessary  agencies  employed  in  such  transportation; 
nor  to  prevent  the  issuance  of  mileage,  excursion  or  com- 
mutation passenger  tickets,  or  the  carriage  at  reduced 
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rates,  of  immigrants  or  settlers  and  their  goods  or  effects, 
or  any  member  of  any  organized  association  of  com- 
mercial travellers  with  his  baggage;  nor  to  prevent 
railways  from  giving  free  carriage  or  reduced  rates  to 
their  own  officers  and  employees,  or  their  families,  or  for 
their  goods  and  effects,  or  to  members  of  the  Provincial 
Legislatures  or  of  the  press,  or  to  such  other  persons  as 
the  Board  may  approve  or  permit;  nor  to  prevent  the 
principal  officers  of  any  railway,  or  any  railway  or 
transportation  company,  from  exchanging  passes,  or 
free  tickets  with  other  railways,  or  railway  or  transpor- 
tation companies,  for  their  officers  and  employees  and 
their  families,  or  their  goods  and  effects;  provided  that 
the  carriage  of  traffic  by  the  company  under  this  sub- 
section may,  in  any  particular  case  or  by  general  regula- 
tion, be  extended,  restricted,  limited  or  qualified  by  the 
Board. 

4.  Notwithstanding  anything  in  this  Act,  the  Board 
siiipiijen't8"'may  may  make  regulations  permitting  the  company  to  issue 

le  n  mwe  y  gpg^^^j  j.^^^  notices  prescribing  tolls,  lower  than  the  tolls 
in  force  upon  the  railway,  to  be  charged  for  specific 
shipments  between  points  upon  the  railway,  not  being 
competitive  points,  where  it  considers  the  charging  of 
the  special  tolls  mentioned  in  any  such  notices  will  help 
to  create  trade  or  develop  the  business  of  the  company 
or  be  in  the  public  interest,  and  not  otherwise  contrary  to 
the  provisions  of  this  Act;  every  such  special  rate  notice 
or  a  duplicate  copy  thereof,  shall  be  filed  with  the  Board 
and  shall  exist  merely  for  the  purpose  of  giving  effect  to 
the  special  rat«  charged  for  the  specific  shipment  raen- 
tioned  therein. 

5.  The  company  shall  furnish  free  transportation  upon 
any  of  its  trains,  for  members  of  the  Senate  and  House 
of  Conunons  of  Canada  with  their  baggage,  and  also  for 
the  members  of  the  Board,  and  for  such  officers  and  staff 
of  the  Board  as  the  Board  may  determine,  with  their 
baggage  and  equipment,  and  shall  also,  when  required, 
haul  free  of  charge  any  car  provided  for  the  use  of  the 
Board. 

Traffic  hy  water. 

traffic  bT°'  .^^^"  ^^®i^  *^®  company,  owns,  charters,  uses,  main- 
water,  tains  or  works,  or  is  a  party  to  any  arrangement  for 
using,  maintaining  or  working  vessels  for  carrying  traffic, 
by  sea  or  by  inland  water,  between  any  places  or  ports  \\\ 
Canada,  the  provisions  of  this  Act  in  respect  of  tolls 
shall,  so  far  as  they  are  applicable,  extend  to  the  traffic 
carried  thereby. 

Traffic  over  or  through  certain  Railway  Bridges  or 
Ttmnels. 

oT^'c^tain         ^'^1-  ^'^^'^  ^^y  company  has  power  under  any  Special 
bridges,  etc.    Act  to  construct,  maintam  and  operate  any  bridge  'or 
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tunnel  for  railway  purposes,  or  for  railway  and  traffic 
purposes,  and  to  charge  tolls  for  traffic  carried  over,  upon 
or  through  such  structure  by  any  railway,  the  provisions 
of  this  Act  in  respect  of  tolls  shall,  so  far  as  they  are 
applicable,  extend  to  such  company  and  to  the  traffic  so 
carried. 

Express  Companies. 

278.  Every  company  which  gi-ants  sitxy  facilities  for  tie^Td"t!e^'''^"'' 
the  carriage  of  goods  by  express  to  any  incorporated  gianied  to 
express  company  or  person,  shall  grant  equal  facilities,  p'aSiesf  °'""' 
on  equal  terms  and  conditions,  to  any  other  incorporated 

express  company  which  demands  the  same.  51  V.,  c.  29, 
s.  242. 

Penalties  and  Actions. 

279.  The  company  or  any  director  or  officer  thereof ,  fg^.''^*i°fjj|*^ 
or  any  receiver,  trustee,  lessee,  agent  or  person,  acting  of  Act  as  to 
for  or  employed  by  the  company,  who,  alone  or  with  any  *°"^' 
other  company  or  person,  shall  wilfully  do  or  cause  to  be 

done,  or  shall  willingly  suiler  to  be  done  any  act,  matter 
or  thing,  contrary  to  the  provisions  of,  or  to  any  order, 
direction,  decision  or  regulation  of  the  Board  made  or 
given  under,  this  Act  in  respectof  tolls,  or  who  shall  aid 
or  abet  therein,  or  shall  wilfully  omit  or  fail  to  do  any 
act,  matter,  or  thing  thereby  required  to  be  done,  or  shall 
cause  or  willingly  suffer  or  permit  any  act,  matter  or 
thing,  so  directed  or  required  thereby  to  be  done,  not  to 
be  so  done,  or  shall  aid  or  abet  any  omission  or  failure, 
or  shall  be  guilty  of  any  infraction  of  any  such  order, 
direction,  decision  or  regulation,  or  any  of  such  provi- 
sions of  this  Act,  or  shall  aid  or  abet  therein,  shall  for 
each  offence  be  liable  to  a  penalty  of  not  more  than  one 
thousand  dollars,  nor  less  than  one  hundred  dollars.  51 
v.,  c.  29,  s.  241,  Am. 

2.  Any  company  or  any  officer  or  agent  thereof,  or     Penalties 
any  person  acting  for  or  employed  by  the  company,  who,  bfinnl'lfy 
by  means  of  false  billing,  false  classification,  false  report  company. 
01  weight  or  by  any  other  device  or  means  shall  know- 
ingly, wilfully,  or  shall  willingly  suffer  or  permit  any 

person  or  persons  to  obtain  transportation  for  goods  at 
less  than  the  required  tolls  then  authorized  and  in  force 
on  the  railway  of  the  company,  shall  for  each  offence  be 
liable  to  a  penalty  of  not  exceeding  one  thousand  dollars 
nor  less  than  one  hundred.  ^ 

3.  Any  person  or  any  officer  or  agent  of  any  incor-     Penalties 
porated  company  who -shall  deliver  goods  for  transpor-  wiiinl'by 
tation  to  the  company  or  for  whom  as  consignor  or  con-  shippeis,  etc. 
signee  the  ^company  shall  transport  goods,  who  shall 
knowingly  or  wilfully,  by  false  billing,  false  classifica- 
tion, false  weighing,  false  representation  of  the  contents 

of  the  package,  or  false  report  of  weight,  or  by  any  other 
device  or  means,  whether  with  or  without  the  consent  or 
coimivance  of  the  company,  its  agent  or  agents,  obtain 
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transportation  for  such  goods  at  less  than  the  regular 
tolls  then  authorized  and  in  force  on  the  railway  shall 
for  each  offence  be  liable  to  a  penalty  of  not  exceeding 
one  thousand  dollars  nor  less  than  one  hundred  dollars. 
The  Board  may  make  regulations  providing  that  any 
such  person  or  company  shall,  in  addition  to  the  regular 
toll,  be  liable  to  pay  to  the  company  a  further  toll  not 
exceeding  fifty  per  cent  of  the  regular  charge.  The  com- 
pany may,  and  when  ordered  by  the  Board  shall,  open 
and  examine  any  package,  box,  case,  or  shipment,  for 
the  purpose  of  ascertaining  whether  this  subsection  has 
been  violated. 

4.  Any  person  or  company,  or  any  officer  or  agent  of 
any  company,  who  shall  oner,  grant,  or  give,  or  shall 
solicit,  accept  or  receive  any  rebate,  concession,  or  dis- 
crimination in  respect  of  the  transportation  of  any  traffic 
by  the  company,  whereby  any  such  traffic  shall  by  any 
device  whatsoever,  be  transported  at  a  less  rate  than 
that  named  in  the  tariffs  then  in  force,  or  for  whom  the 
company,  or  any  of  its  officers  or  agents,  shall  by  any 
such  means  be  induced  to  transport  traffic,  and  thereby 
to  discriminate  unjustly  in  his,  its,  or  their  favour  as 
against  any  other  person  or  company,  or  who  shall  aid 
or  abet  the  company  in  any  unjust  dfiscrimination,  shall 
for  each  offence  be  liable  to  a  penalty  not  exceeding  one 
thousand  dollars  nor  less  than  one  hundred  dollars. 

5.  Whenever  the  company  files  with  the  Board  any 
tariff,  and  such  tariff  comes  into  force  and  is  not  dis- 
allowed by  the  Board,  under  this  Act,  or  participates 
in  any  such  tariff,  the  tolls  in  such  tariff,  while  so  in 
force,  shall  as  against  such  company,  its  officers,  agents 
or  employees,  in  any  prosecution  under  this  Act,  be  con- 
clusively deemed  to  be  the  legal  tolls  chargeable  by  such 
company,  and  any  departure  therefrom  shall  be  an  offence 
under  this  Act. 

6.  The  company  shall,  in  addition  to  any  penalty  in 
this  section  provided,  be  liable  at  the  suit  of  any  person 
injured  to  three  times  the  amount  of  the  actual  damage 
he  may  be  proved  to  have  sustained,  by  reason  of  any 
infraction  by  the  company  or  any  officer,  servant  or  agent 
of  the  company,  of  any  of  the  provisions  of,  or  of  any 
order,  direction,  decision  or  regulation  made  or  given 
by  the  Board  under  this  Act  in  respect  of  tolls.  51  V., 
c.  29,  s.  290,  Am. 

7.  No  prosecution  shall  be  had  or  instituted  for  any 
penalty  provided  under  this  section  nor  shall  any  action 
be  commenced  for  any  treble  damages  under  this  section 
without  the  leave  of  the  board  first  being  obtained.. 

Collection  of  Tolls. 

280.  In  case  of  refusal  or  neglect  of  payment  on  de- 
mand of  any  lawful  tolls,  or  any  part  thereof,  the  same 
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shall  be  recoverable  in  any  court  of  competent  jurisdic- 
tion ;  or  the  agents  or  servants  of  the  company  iritiy  seize 
the  goods  for  or  in  respect  whereof  such  tolls  are  pay- 
able and  may  detain  the  same  until  payment  thereof,  and 
in  the  meantime  the  said  goods  shall  be  at  the  risk  of  the 
owners  thereof.    61  V.^  c.  29,  s.  234,  Am. 

2.  If  the  tolls  are  not  paid  within  six  weeks,  and  wliere  to^*ecovef°° 
the  goods  are  perishable  goods,  if  the  tolls  are  not  paid  toiu. 
upon  demand  or  such  goods  are  liable  to  be  destroyed 

while  in  the  possession  of  the  company  by  reason  of  delay 
in  payment  or  taking  delivery  by  the  consignee,  the  com- 
pany may  advertise  and  sell  the  whole  or  any  part  of  such 
-  goods  and  out  of  the  money  arising  from  such  sale  retain 
the  tolls  payable  and  all  reasonable  charges  and  expenses 
of  such  seizure,  detention  and  sale,  and  shall  deliver  the 
surplus,  if  any,  or  such  of  the  goods  as  remain  unsold,  to 
the  person  entitled  thereto.'    51  V.,  c.  29,  s.  235,  Am. 

3.  If  any  goods  remain  in  the  possession  of  the  con)-  goy^"*'"'"*^ 
pany  unclaimed  for  the  space  of  twelve  months,  the  com- 
pany may  thereafter  and  on  giving  public  notice  thereof     Notice, 
by  advertisement  for  six  weeks  in  the  Official  Gazette  of 

the  province  in  which  such  goods  are,  and  in  such  other 
newspapers  as  it  deems  necessary,  sell  such  goods  by  pub-  ^*'®' 
lie  auction,  at  a  time  and  place  which  shall  be  mentioned 
in  such  advertisement,  and,  out  of  the  proceeds  thereof, 
pay  such  tolls  and  all  reasonable  charges  for  storing,  ad- 
vertising and  selling  such  goods ;  and  the  balance  of  the  ottroceeas." 
proceeds,  if  any,  shall  be  kept  by  the  company  for  a 
further  period  of  three  months,  to  be  paid  over  to  any 
person  entitled  thereto.    51  V.,  c.  29,  s.  236. 

4.  In  default  of  such  balance  being  claimed  before  the  bautncra™^ 
expiration  of  the  period  last  aforesaid,  the  same  shall  be 
deposited  with  the  Minister  of  Finance  and  Eeceiver  Gen- 
eral for  the  public  uses  of  Canada  but  may  be  claimed  by 

the  person  entitled  thereto  at  any  time  within  six  years 
from  the  da,te  of  such  deposit.    51  V.,  c.  29,  s.  237,  Kin. 

"•  XII. — Agreements. 

Amalgamation  Agreements. 


281.  Where  the  company  is  authorized  by  any  Special  ^  Agreemeni 
Act  of  the  Parliament  of  Canada,  to  enter  into  an  agree-  or  amaisami 
ment  with  any  other  company  for  selling,  conveying  or  "ay."*  "'" 
leasing  to  such  company  the  railway  and  undertaking  of 
the  company,  in  whole  or  in  part,  or  for  purchasing  or 
leasing  from  such  company,  the  railway  and  undertaking 
of  such  company,  in  whole  or  in  part,  or  for  amalgama- 
tion, such  agreement  shall  be  first  approved  by  two-thirds     Approval 
of  the  votes  of  the  shareholders  of  each  company,  parties  sharetoiaera 
tliereto,  at  an  annual  general  pieeting,  or  at  a  special  gen- 
eral meeting  of  each  company  called  for  the  purpose  of 
considering  such  agreement,  at  each  of  which  meetings 
shareholders  representing  at  least  two-thirds  in  value  of 
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the  capital  stock  of  each  company  are  present  or  repre- 
sented by  proxy ;  and  upon  such  agreement  being  so  ap- 
proved, and  duly  executed  it  shall  be  submitted  to  the 
Board  with  an  application  for  a  recommendation  to  the 
Governor  in  Council  for  the  sanction  thereof. 

2.  Notice  of  the  proposed  application  therefor  shall  be 
published  in  The  Gan-ada  Gazette  for  at  least  one  month 
prior  to  the  time,  to  be  stated  therein,  for  the  making  of 
such  application,  and  also,  unless  the  Board  otherwisa 
orders,  for  a  like  period  in  one  newspaper  in  each  of  the 
counties  or  electoral  districts  through  which  the  railway, 
to  be  sold,  leased  or  amalgamated,  runs,  in  which  a  news- 
paper is  published. 

3.  Upon  such  notice  being  given  the  Board  shall  grant 
or  refuse  such  application,  and  upon  granting  the  same 
shall  make  a  recommendation  to  the  Governor  in  Council 
for  the  sanction  of  such  agreement. 

4.  Upon  such  agreement  being  sanctioned^  by  the  Gov- 
ernor in  Council,  a  duplicate  original  of  such  agreement 
shall  be  filed  in  the  office  of  the  Secretary  of  State  for 
Canada,  and  thereupon  such  agreement  shall  come  into 
force  and  effect,  and  notice  thereof  shall  be  forthwith 
given  in  The  Canada  Gazette,  and  the  production  of  TJue 
Canada  Gazette  containing  such  notice  shall  be  prima 
facie  evidence  of  the  requirements  of  this  section  being 
complied  with. 

282.  Upon  any  agreement  for  amalgamation  coming 
into  effect,  as  provided  in  the  last  preceding  section,  the 
companies,  parties  to  such  agreement,  shall,  subject  to  the 
provisions  of  this  Act  and  the  Special  Act  authorizing 
such  agreement  to  be  entered  into,  be  deemed  to  be  amal- 
gamated, and  shall  form  one  company,  under  the  name, 
and  upon  the  terms  and  conditions  in  such  agreement  pro- 
vided, and  the  amalgamated  company  shall  possess  and 
be  vested  with  all  the  railways  and  undertakings,  and  all 
other  the  powers,  rights,  privileges,  franchises,  assets, 
effects,  and  properties,  real,  personal,  and  mixed,  belongs 
ing  to,  possessed  by,  or  vested  in  the  companies,,  parties 
to  such  agreement,  or  to  which  they,  or  any  or  either  of 
them,  may  be  or  become  entitled,  and  shall  be  liable  for 
all  claims,  demands,  rights,  securities,  causes  of  action, 
complaints,  debts,  obligations,  works,  contracts,  agree- 
ments, or  duties,  to  as  fiill  an  extent  as  any,  or  either,  of 
such  companies  were  at  or  before  the  time  that  the  amal- 
gamation agreement  came  into  effect. 

283.  Notwithstanding  anything  in  any  agreement  made 
or  sanctioned  under  the  provisions  of  the  last  two  pre- 
ceding sections  every  act,  matter  or  thing,  done,  effected 
or  confirmed  under  or  by  virtue  of  this  Act  or  the  Special 
Act  before  the  date  of  the  coming  into  effect  of  such 
agreement,  shall  be  valid  as  if  such  agreement  had  never 
come  into  effect;  and  such  agreement  shall  be  subject, 
and  without  prejudice,  to  every  such  act,  matter  or  thing. ' 
and  to  all  rights,  liabilities,  claims  and  demands,  present 
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or  future,  which  would  be  incident  to,  or  consequent  upon 
such  act,  matter  or  thing  if  such  agreement  had  never 
come  into  effect ;  and  in  the  case  of  an  agreement  for  amal- 
gamation, as  to  all  acts,  matters  and  things  so  done,  ef- 
fected or  confirmed,  and  as  to  all  such  rights,  liabilities, 
claims  and  demands,  the  amalgaftiated  company  shall 
for  all  purposes  stand  in  the  place  of,  and  represent,  the 
companies  who  are  parties  thereto,  and  the  generality  of 
the  provisions  of  this  section  shall  not  be  deemed  to  be 
restricted  by  any  Special  Act  unless  this  section  is  ex- 
pressly referred  to  in  such  Special  Act,  and  expressly 
limited  or  restricted  thereby. 

Traffic  Agreements. 


284.  The  directors  may,  at  any  time,  make  and  enter  Traffic 
into  any  agreement  or  arrangement,  not  inconsistent  with 
the  provisions  of  this  or  the  Special  Act,  with  any  other 
company,  either  in  Canada  or  elsewhere,  for  the  inter- 
change of  traffic  between  their  railways  or  vessels,  and 
for  the  division  and  apportionment  of  tolls  in  respect 
of  such  traffic. 

2.  The  directors  may  also  make  and  enter  into  any 
agreement  or  arrangements,  not  inconsistent  with  the 
provisions  of  this  or  the  Special  Act,  for  the  running  of 
the  trains  of  one  company  over  the  tracks  of  another  com- 
pany, and  for  the  division  and  apportionment  of  tolls  in 
respect  of  such  traffic,  and  generally  in  relation  to  the 
management  and  working  of  the  railways,  or  any  of 
them,  or  any  part  thereof,  and  of  any  railway  or  railways 
in  connection  therewith,  for  any  term  not  exceeding 
twenty-one  years,  and  to  provide,  either  by  proxy  or 
otherwise,  for  the  appointment  of  a  joint  committee 
for  the  better  carrying  into  effect  any  such  agreement  or 
arrangement,  with  such  powers  and  functions  as  are  con- 
sidered necessary  or  expedient, — subject  to  the  like  con-  conditions, 
sent  of  the  shareholders,  the  sanction  of  the  Governor  in 
Council  upon  the  recommendation  of  the  Board,  appli- 
cation, notices  and  filing,  as  provided  in  section  281  with 

respect  to  amalgamation  agreements,  except  that  publi- 
cation of  notices  in  The  Canada  Gazette  shall  be  suffi- 
cient, and  that  the  duplicate  original  of  such  agreement 
or  arrangement  shall  upon  being  sanctioned  be  filed  with 
the  Board :  Provided  that  the  Board  may,  by  order  or  exempt  from'' 
regulation,  exempt  the  company  from  complying  with  conditions, 
any  of  the  foregoing  conditions  with  respect  to  any  such 
agreement  or  arrangement  made  or  entered  into  by  the 
company  for  the  transaction  of  the  usual  and  ordinary 
business  of  the  company,  and  where  such  consent  of  the 
shareholders  is  deemed  bv  the  Board  to  be  unnecessary. 
51  v.,  c._29,  ss.  238,  239,  Ajn. 

3.  Neither  the  making  of  any  such  arrangement  or     saving, 
agreement,  nor  anything  therein  contained,  nor  any  ap- 
proval thereof,  shall  restrict,  limit,  or  affect  any  power 


108 


APPENDIX   A. 


by  this  Act  vested  in  the  Board,  or  relieve  the  companies 
from  complying  with  the  provisions  of  this  Act. 

XIIT. — Insolvent  Companies. 


Directors 
of  Insolvent 
railway 
company 
may  file 
scheme  of 
arrnnp:ement 
in  lOicbequer 
Court. 


Effect  of 
filing. 


Notice  of 
nilng. 


Effect  of 
notice. 


-  Assent  of 
bondholders. 


Assent  of 
holders  of  rent 
charges,  etc. 


Assent  of 
guaranteed  or 
preference 
shareholders. 


285.  Where  a  company  is  unable  to  meet  its- engage- 
ments with  its  creditors^  the  directors  may  prepare  a 
scheme  of  arrangement  between  the  company-  and  its 
creditors  (with  or  without  provisions  for  settlmg  and 
defining  any  rights  of  shareholders  of  the  company  as 
among  themselves,  and  for  raising,  if  necessary,  addi- 
tional share  and  loan  capital,  or  either  of  them)  and  may 
file  it  in  the  Exchequer  Court  with  a  declaration  in  writ- 
ing, under  the  common  seal  of  the  company,  to  the  effect 
that  the  company  is  unable  to  meet  its  engagements  with 
its  creditors,  and  with  an  affidavit  of  the  truth  of  such 
declaration  made  by  the  president  and  directors,  or  by  a 
majority  of  the  president  and  directors  of  the  company, 
to  the  best  of  their  respective  judgment  and  belief.  1 
Edw.  VII.,  c.  31,  s.  1,  Am. 

2.  After  the  filing  of  the  scheme,  the  Exchequer  Court 
may,  on  the  application  of  the  company  on  summons  or 
motion  in  a  summary  way,  restrain  any  action  against 
the  company  on  such  terms  as  the  Exchequer  Court  thinks 
fit.     1  Edw.  VII.,  c.  31,  s.  2,  Am. 

3.  Notice  of  the  filjng  of  the  scheme  shall  be  published 
in  The  Canada  Gazette.     1  Edw.  VII.,  c  31,  s.  3. 

4.  After  such  publication  of  notice,  no  execution,  at- 
tachment, or  other  procesy  against  the  property  of  the 
company  shall  be  available  without  leave  of  the  Ex- 
chequer Court,  to  be  obtained  on  summons  or  motion  in 
a  summary  way.     1  Edw.  VII.,  c.  31j  s.  4,  Am. 

286.  The  scheme  shall  be  deemed  to  be  assented  to  by 
the  holders  of  mortgages  or  bonds  issued  under  the  au- 
thority of  this  or  any  special  Act  relating  to  the  company, 
Avhen  it  is  assented  to  in  writing  by  three-fourths  in  value 
of  the  holders  of  such  mortgages  or  bonds,  and  shall  be 
deemed  to  be  assented  to  by  the  holders  of  debenture; 
stock  of  the  company  when  it  is  assented  to  in  writing  by 
three-fourths  in  value  of  the  holders  of  such  stock.  1 
Edw.  VII.,  c.  31,  s.  5,  Am. 

2.  Where  any  rent  charge  or  other  payment  is  charged 
on  the  receipts  of,  or  is  payable  by,  the  company  in  con- 
sideration of  the  purchase  of  the  undertaking  of  another 
company,  the  scheme  shall  be  deemed  to  be  assented  to  by 
the  holders  of  such  rent  charge  or  other  payment  when  it 
is  assented  to  in  writing  by  three- fourths  in  value  of  such 
holders.    1  Edw.  VII.,  c.  31,  s.  6. 

3.  The  scheme  shall  be  deemed  to  be  assented  to  by  the 
guaranteed  or  preference  shareholders  of  the  company 
when  it  is  assented  to  in  writing  as  follows : — If  therfe  is 
only  one  class  of  guaranteed  or  preference  shareholders, 
then  by  three-fourths  in  value  of  that  class;  and  if  there 
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are  more  classes  of  guaranteed  or  preference  shareholders 
than  one,  then  by  three-fourths  in  value  of  each  such 
class.    1  Edw.  VII.,  c.  31,  s.  7. 

4.  The  scheme  shall  be  deemed  to  be  assented  to  by  the  Assent  of 
ordinary  shareholders  of  the  company  when  it  is  assented  s°harehofders. 
to  by  a  special  general  meeting  of  the  company  specially 

called  for  that  purpose.    1  Edw.  VII.,  c.  31,  s.  8. 

5.  Where  the  company  is  lessee  of  a  railway,  the  scheme  Assent  of 
shall  be  deemed  to  be  assented  to  by  the  leasing  company  eompan"is 
when  it  is  assented  to  as  follows : —  railway.' 

(a.)  In  writing  by  three-fourths  in  value  of  the  holders 
of  mortgages,  bonds  and  debenture  stock  of  the  leasing 
company ; 

(o.)  If  there  is  only  one  class  of  guaranteed  or  prefer- 
ence shareholders  of  the  leasing  company,  then  in  writing 
by  three-fourths  in  value  of  that  class,  and  if  there  are 
more  classes  of  guaranteed  or  preference  shareholders  in 
the  leasing  company  than  one,  then  in  writing  by  three- 
fourths  in  value  of  each  such  class ; 

(e.)  By  the  ordinary  shareholders  of  the  leasing  com- 
pany at  a  special  general  meeting  of  that  company  spe- 
cially called  for  that  purpose.    1  Edw.  VII.,  c.  31,  s.  9. 

6.  The  assent  to  the  scheme  of  any  class  of  holders  of    when  assent 
mortgages,  bonds  or  debenture  stock,  or  of  any  class  of  dispensed 
holders  of  a  rent  charge  or  other  payment  as  aforesaid  or  ^'*^- 

of  any  class  of  guaranteed  or  preference  shareholders,  or 
of  a  leasing  company,  shall  not  be  requisite  in  case  the 
scheme  does  not  prejudicially  affect  any  right  or  interest 
of  such  class  or  company.    1  Edw.  VII.,  c.  31,  s.  10. 

287.  If,  at  any  time  within  three  months  after  the  filing  ^  ^5^"^^^'°? 
of  the  scheme,  or  within  such  extended  time  as  the  Ex-  tfoVo?  scheme, 
chequer  Court,  from  time  to  time,  thinks  fit  to  allow,  the 
directors  of  the. company  consider  the  scheme  to  be  as- 
sented to  as  by  this  Act  required,  they  may  apply  to  thp 
Exchequer  Court  by  petition  in  a  summary  way  for  con- 
firmation of  the  scheme. 

2.  Notice  of  any  such  application  when  intended  shall  ^  ''^°*ation' 
be  published  in  The  Canadq,  Gazette.    1  Edw.  VII.,  c.  31,  '^^^ 

s.  11,  Am. 

3.  After  hearing  the  directors,  and  any  creditors,  share-    conflrmation 
holders,  or  other  persons  whom  tjie  Exchequer  Court  ^  *^°"^ ' 
thinks  entitled  to  be  heard  on  the  application,  the  court,  if 

satisfied  that  the  scheme  has  been,  within  three  months 
after  the  filing  of  it,  or  suph  extended  time,  if  any,  as 
such  court  has  allowed,  assented  to  as  required  by  this 
Act,  and  that  no  sufficient  objection  to  the  scheme  has  been 
established,  may  confirm  the  scheme,  1  Edw.  VII.,  c.  31, 
s.  12,  Ajn. 

4.  The  scheme  when  confirmed  shall  be  enrolled  in  the  in^SS?t?"°* 
Exchequer  Court,  and  thenceforth  it  shall  be  binding  and 
effectual  to  alt  intents,  and  the  provisions  thereof  shall, 
against  and  in  favour  of  the  company  and  all  persons 
assenting  thereto  or  bound  thereby,  have  the  like  effect  as 
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sold  to  the 
public, 


Penalty. 


Rules  of 
practice. 


if  they  had  been  enacted  by  Parliament.     1  Edw.  VII., 
c.  31,  s.  13,  Am. 
conflrmat?on         ^-  Notice  of  the  confirmation  and  enrolment  of  the 
and  enrolment,  scheme  shall  be  published  in  The  Canada  Gazette.    1 

Edw.  VII.,  c.  31,  s.  14. 
scheml^to"  be"^  288.  The  company  shall  at  all  times  keep  at  its  princi- 
pal or  head  office  printed  copies  of  the  scheme  when  con- 
firmed and  enrolled  and  shall  sell  such  copies  to  aU  per- 
sons desiring  to  buy  them  at  a  reasonable  price,  not  ex- 
ceeding ten  cents  for  each  copy. 

2.  If  the  company  fails  to  comply  with  this  provision 
it  shall  be  liable  to  a  penalty  not  exceeding  one  hundred 
dollars,  and  to  a  further  penalty  not  exceeding  twenty 
dollars  for  every  day  during  which  such  failure  continues 
after  the  first  penalty  is  incurred.  1  Edw.  VII.,  c.  31., 
s.  15. 

289.  The  judge  of  the  Exchequer  Court  may  make  gen- 
eral rules  for  the  regulation  of  the  practice  and  procedure 
of  the  court  under  the  last  preceding  four  sections  of  this 
Act,  which  rules  shall  have  force  and  eflPect  when  they  are 
approved  by  the  Governor  in  Council.  1  Edw.  VII., 
c.  31,  s.  16. 

XIV. — Offences  and  Penalties. 

290.  No  company  shall,  either  directly,  or  indirectly, 
employ  any  of  its  funds  in  the  purchase  of  its  own  stock, 
or  in  the  acquisition  of  any  shares,  bonds  or  other  securi- 
ties issued  by  any  other  railway  company  in  Canada ;  but 
this  shall  not  affect  the  powers  or  rights  which  any  com- 
pany in  Canada  now  has  or  possesses  by  virtue  of  any 
Special  Act  to  acquire,  have  or  hold  shares,  bonds,  or  other 
securities,  of  any  railway  company  in  Canada  or  the 
United  States.    51,  V.,  c.  29,  s.  276,  Am. 

2.  Every  director  of  a  railway  company,  who  know- 
ingly permits  the  funds  of  any  such  company  to  be  ap- 
plied in  violation  of  this  section,  shall  incur  a  penalty  of 
one  thousand  dollars  for  each  such  violation,  which  pen- 
alty shall  be  recoverable  on  information  filed  in  the  name 
of  the  Attorney  General  of  Canada :  and  a  moiety  thereof 
shall  belong  to  His  Majesty,  and  the  other  moiety  thereof 
shall  belong  to  the  informer ;  and  the  acquisition  of  each 
share,  bond  or  other  security',  or  interest,  as  aforesaid, 
shall  be  deemed  a  separate  violation  of  the  provisions 
aforesaid.     51  V.,  c.  29,  s.  277. 

291.  Every  person  not  connected  with  the  railway,  or 
employed  by  the  company,  who  walks  along  the  track 
thereof,  except  where  the  same  is  laid  across  or  along  a 
highway,  is  liable  on  summary  conviction  to  a  penalty 
not  exceeding  ten  dollars. 

2.  Every  person  who  wilfully  breaks  down,  injures, 
weakens  or  destroys  any  gate,  fence,  erection,  building  or 
structure  of  a  company,  or  removes,  obliterates,  defaces  or 
destroys  any  printed  or  written  notice,  direction,  order, 
by-law  or  regulation  of  a  company,  or  any  section  of,  oi' 
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other  compa- 
nies. 
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extract  from  this  Act  or  any  other  Act  of  Parliament,  " 
which  a  company  or  any  o±  its  officers  or  agents  have 
caused  to  be  posted,  attached  or  affixed  to  or  upon  any 
fence,  post,  gate,  building  or  erection  of  the  company,  or 
any  car  upon  any  railway,  shall  be  liable  on  summary  Penalty, 
conviction  to  a  penalty  not  exceeding  fifty  dollars,  or,  ih 
default  of  payment,  to  imprisonment  for  a  term  not  ex- 
ceeding two  months. 

3.  Every  person  who  enters  upon  any  railway  train  au'm" t"i'™*t^ 
without  the  knowledge  or  consent  of  an  officer  or  servant  trav^^wiTnout 
of  the  company  with  intent  fraudulently  to  be  carried  P*y'°s  fare, 
upon  the  said  railway  without  paying  fare  thereon,  or 
who  wilfully  obstructs  or  impedes  any  officer  or  agent  of 
the  company  in  the  execution  of  his  duty  upon  any  train, 
railway,  or  upon  any  of  the  premises  of  the  company,  or  ^^jObstructing 
who,  not  being  an  employee  of  the  company,  wilfully  authorities, 
trespasses  by  entering  upon  any  of  the  stations,  cars  or 
buildings  of  the  company  in  order  to  occupy  the  same  for     Trespassing. 
his  own  purposes,  shall  be  liable  to  the  like  penalty  or 
imprisonment,  and  shall  be  liable  to  be  proceeded  against 
and  dealt  with  in  like  manner,  as  mentioned  in  subsection       ™*    *^' 
two  of  this  section  in  regard  to  the  offences  therein 
mentioned. 


witnesses. 


4.  Any  person  charged  with  an  offence  under  this  sec- 
tion shall  be  a  competent  witness  on  his  own  behalf. 
51  v.,  c.  29,  s.  273,  Am. ;  62-63  V.,  c.  37,  s.  4. 

292.  If  the  Board  orders  any  company  to  erect,  at  or  oraer'^'^foo"'^^ 
near,  or  in  lieu  of,  any  highway  crossing  at  rail  level,  a  briaps 
foot  bridge,  or  foot  bridges,  over  its  railway,  for  the  pur-  fe'vei^  cross- 
pose  of  enabling  persons,  passing  on  foot  along  such  high-  '"s^- 

way,  to  cross  the  railway  by  means  of  such  bridge  or 

bridges,  from  and  after  the  completion  of  such  foot 

bridge  or  foot  bridges  so  required  to  be  erected,  and 

while  the  company  keeps  the  same  in  good  and  sufficient     Subsefinent 

repair,  such  crossing  shall  not  be  used  by  foot  passengers  way  "crosf in'g. 

on  the  said  highway,  except  during  the  time  when  the 

same  is  used  for  the  passage  of  carnages,  carts,  horses  or 

cattle  along  the  said  road. 

2.  Every  person  who  offends  against  the  provisions  of  non-compii-  **" 
this  section  is  liable,  on  summary  conviction  to  a  penalty  »"««• 
not  exceeding  ten  dollars.    51  V.,  c.  29,  s.  274,  Am. 

293.  Every  company  which  shall  erect,  operate  or  main-     renaity  for 
tain  any  bridge,  approach,  tunnel,  viaduct,  trestle,  or  any  o'/'^strlictmes 
building,  erection  or  structure,  in  violation  of  this  Act,  tiiis 'Act.'""  "' 
or  of  any  order  or  regulation  of  the  Board,  shall  for  each 

offence  incur  a  penalty  of  fifty  dollars.    Sub.  for  51  V.j 
c.  29,  s.  189. 

294.  The  company,  or  any  director  or  officer  thereof,  or     Liability  o( 
any  receiver,  trustee,  lessee,  agent,  or  person,  acting  for  directors'  etc., 
or  employed  by  the  company,  doing,  causing  or  permit-  cascs^'*'" 
ting  to  be  done,  any  matter,  act  or  thing  contrary  to  the 
provisions  of  this  or  the  special  Act,  or  to  the  orders  or 
directions  of  the  Governor  in  Council,  or  of  the  Board  or 
Minister  made  hereunder,  or  omitting  to  do  any  matter, 
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act  or  thing  required  to  be  done  on  the  part  of  any  such 

Damages.      company,   or   person,   is   liable  to   any   person   injured 

thereby  for  the  full  amount  of  damages  sustained  by  such 

Act  or  omission ;  and  if  no  other  penalty  is,  in  this  or  the 

special  Act,  provided  for  any  such  act  or  omission,  is 

PenaUy.       liable,  for  each  offence,  to  a  penalty  of  not  less  than 

twenty  dollars,  and  not  more  than  five  thousand  dollars, 

in  the  discretion  of  the  court  before  which  the  same  is 

recoverable.     51  V.,  c.  29,  s.  289,  ss.  1,  Am. 

Intoxication     295.  Every  person  who  is  intoxicated  while  he  is  in 

and  "drivers?"  charge  of  a  locomotive  engine,  or  acting  as  the  conductor 

of  a  car  or  train  of  cars,  is  guilty  of  an  indictable  offence 

and  liable  to  ten  years'  imprisonment.     51  V.,  c.  29,  s.  292. 

iiquor'"to  rail-     2.  Every  person  who  sells,  gives  or  barters  any  spiritu- 

way  empioy-    ous  or  intoxicating  liquor  to  or  with  any  servant  or  em- 

ees  on  duty.         ,  »  =>i  li-i-ui 

ployee  or  any  company,  while  on  duty,  is  liable  on  sum- 
mary conviction  to  a  penalty  not  exceeding  fifty  dollars, 
or  to  imprisonment  with  or  Avithout  hard  labour  for  a 
period  not  exceeding  one  month,  or  to  both.     51  V.,  c.  29, 
s.  293. 
employees'"  of ^     2^^"  Every  officcr  or  servant  of,  and  every  person  em- 
by-laws,  etc.,  ployed  by  the  company,  who  wilfully  or  negligently  vio- 
cei^ain'casesf  lates  any  by-law,  rule  or  regulation  of  the  company  or  its 
directors  lawfully  made  and  in  force,  or  any  order  or 
notice  of  the  Board,  or  of  the  Minister  or  of  an  inspecting 
engineer,  of  which  a  copy  has  been  delivered  to  him,  or 
which  has  been  posted  up  or  open  to.  his  inspection  in 
some  place  where  his  work  or  his  duties,  or  any  of  them, 
are  to  be  performed,  if  such  violation  causes  injury  to  any 
person  or  to  any  property,  or  exposes  any  person  or  any 
property  to  the  risk  of  such  injury,  or  renders  such  risk 
greater  than  it  would  have  been  without  such  violation, 
although  no  actual  injury  occurs,  is  guilty  of  an  offence, 
and  shall,  in  the  discretion  of  the  court  before  which  the 
conviction  is  had,  and  according  as  such  court  considers 
the  offence  proved  to  be  more  or  less  grave,  or  the  injury 
or  risk  of  injury  to  person  or  property  to  be  more  or  less 
Penalty.       great,  be  punished  by  fine  or  imprisonment,  or  both; 
but  no  such  fine  shall  exceed  four  hundred  dollars,  and  no 
such  imprisonment  shall  exceed  the  term  of  five  years. 
51  v.,  c.  29,  s.  294,  Am. 
pen'^iltyTron?'     2.  The  Company  niay,  in  all  cases  under  this  section, 
employees.       pay  the  amount  of  the  penalty  and  costs,  and  recover  the 
same  from  the  offender  or  deduct  it  from  his  salary  or 
pay.     51  v.,  c.  29,  s.  295. 
by-Tiws"et°c  °'     ^^'^-  ^^^^y  person  who  wilfully  or  negligently  violates 
by  other      "    any  by -law,  rule  or  regulation  of  the  company  is  liable, 
persona.  ^^  summary  conviction,  for  each  offence,  to  a  penalty  not 

exceeding  the.  amount  therein  prescribed,  or  if  no  amount 
is  so  prescribed,  to  a  penalty  not  exceeding  twenty  dol- 
Penaity.       lars ;   but  no  such  person  shall  be  convicted  of  any  such 
offence,  unless  at  the  time  of  the  commission  thereof  a 
Proviso  as     printed  copy  of  such  by-law,  rule  or  regulation  was 
by-Faw,  etc.      Openly  affixed  to  a  conspicuous  part  of  the  station  at 
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which  the  offender  entered  the  train  or  at  or  near  which 
the  offence  was  committed.    51  V.,  c.  29,  s.  296. 

298.  Every  person  who—  tvSiu^lt^ 
(a.)  bores,  pierces,  cuts,  opens  or  otherwise  injures  any  J^l^^j^L'"  ^'^^' 

cask,  box  or  package,  which  contains  wine,  spirits  or 
other  liquors,  or  any  case,  box,  sack,  wrapper,  package  or 
roll  of  goods,  in,  on  or  about  any  car,  wagon,  boat,  vessel, 
warehouse,  station  house,  wharf,  quay  or  premises  of,  or 
which  belong  to  any  company,  with  intent  feloniously  to 
steal  or  otherwise  unlawfully  to  obtain  or  to  injure  the 
contents,  or  any  part  thereof,  or, — 

(&.)  unlawfully  drinks  or  wilfully  spills  or  allows  to  ^°t}n|'°s  "'' 
run  to  waste  any  such  liquors,  or  any  part  thereof, —  nquor? 

is  liable,  on  summary  conviction,  to  a  penalty  not  ex- 
ceeding twenty  dollars  over  and  above  the  value  of  the     Penalties, 
goods  or  liquors  so  taken  or  destroyed,  or  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceed- 
ing one  month,  or  to  both.    51  V.,  c.  29,  s.  297. 

299.  When  the  violation  of,  or  failure  to  comply  with,  TiSatk)n  Yf^ 
any  provisions  of  this  Act,  or  any  regulation  or  order  or  t^if  Act,  or 
direction  of  the  Board,  or  the  Minister,  or  the  Governor  under,  a  dis- 
in  Council,  or  of  any  inspecting  engineer,  is  made  an  of-  *'°'^*  offence, 
fence  subject  to  penalty,  by  this  Act,  or  by  any  regulation 

made  under  this  Act,  each  day's  "continuance  of  such  vio- 
lation, or  failure,  to  comply,  shall  constitute  a  new  and 
distinct  offence. 

2.  For  the  purpose  of  enforcing  any  penalty  under  ^iiy  aion°of'offl"'r 
"of  the  provisions  of  this  Act,  or  enforcing  any  regulation,  etc.,  deemed  tb 
order,  or  direction  of  the  Board,  the  Minister,  or  the  Gov-  "Jimtssion  of 
ernor  in  Council,  or  any  inspecting  engineer,  made  under  Company, 
this  Act,  the  act,  omission,  or  failure  of  any  officer,  agent, 
or  other  person  acting  for,  or  employed  by  the  company 
acting  within  the  scope  of  his  employment  shall  in  every 
case  be  also  deemed  to  be  the  act,  omission  or  failure  of  auieB*may^be' 
such  company  as  well  as  that  of  the  person ;  and  anything  imposed  on 
done  or  omitted  to  be  done  by  the  company,  which,  if  victions. 
done  or  omitted  to  be  done  by  any  director,  or  officer 
thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person 
acting  for  or  employed  by  the  company,  would  constitute  penauus.'^''  °^ 
an  offence  under  this  Act,  shall  also  be  held  to  be  an  of-      . 
fence  committed  by  such  company,  and  upon  conviction 
.  thereof  the  company  shall  be  subject  to  the  like  penalties 
as  are  prescribed  by  this  Act  with  reference  to  such  per- 
sons. 

300.  Where  any  penalty,  prescribed  for  any  offence  un-  penauierun-' 
der  this  Act,  is  one  hundred  dollars  or  less,  with  or  with-  aer  this  Act. 
out  imprisonment,  the  penalty  may,  subject  to  the  provi- 
sions of  this  Act,  be  imposed  and  recovered  on  summary 
conviction  before  a  justice  of  the  peace;   and  where  the 

penalty  prescribed  is  more  than  one  hundred  dollars  and 
less  than  five  hundred  dollars,  the  penalty  may,  subject,  as  ' 
aforesaid,  be  imposed  and  recovered  on  summary  convic- 
tion before  two  or  more  justices,  or  before  a  police  magis- 
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trate,  a  stipendiary  magistrate  or  any  person  with  the 
power  or  authority  of  two  or  more  justices  of  the  peace. 

2.  Whenever  the  Board  shall  have  reasonable  ground 
for  belief  that  the  company,  or  any  person  or  corporation 
is  violating  or  has  violated  any  of  the  provisions  of  this 
Act  in  respect  of  which  violation  a  penalty  may  be  im- 
posed under  this  Act,  the  Board  may  request  the  Attorney 
General  for  Canada  to  institute  and  prosecute  proceedings 
on  behalf  of  His  Majesty  the  King  against  such  company 
or  person  for  the  imposition  and  recovery  of  the  penalty 
provided  under  this  Act  for  such  violation,  or  the  Board 
may  cause  an  information  to  be  filed  in  the  name  of  the 
Attorney  General  for  Canada  for  the  imposition  and 
recovery  of  such  penalty. 

3.  No  prosecution  shall  be  had  against  the  company 
for  any  penalty  under  this  Act  in  which  the  company 
might  be  held  liable  for  a  penalty  exceeding  one  hundred 
dollars,  without  the  leave  of  the  Board  being  first  ob- 
tained. 

flrrt*?hargeon     301.  Where  the  company  has  been  convicted  of  any 
railway.  penalty  under  this  Act,  such  penalty  shall  be  the  first  lien 

or  charge  upon  the  railway,  property,  assets,  rents  and 

revenues  of  the  company. 


Prosecution 
for  penalty 
over  $100. 


Interpreta- 
tion. 

"  Company. 


Annual  re- 
turns to  be 
prepared. 


Form  and 
attestation. 


Period  In- 
cluded. 


Dupllrate 
(OF  Minister. 


XV. — Statistics  and  Eetdbns. 

302.  In  the  following  sections  of  this  Act  down  to  sec- 
tion three  hundred  and  eight  inclusive,  unless  the  context 
otherwise  requires,  the  expression  "  company  "  means  a 
company  constructing  or  operating  a  line  or  railway  in 
Canada,  whether  otherwise  within  the  legislative  au- 
thority of  the  Parliament  of  Canada  or  not,  and  includes 
any  individual  or  individuals  not  incorporated,  who  are 
owners  or  lessees  of  a  railway  in  Canada,  or  parties  to  an 
agreement  for  working  a  railway  in  Canada.  51  V.,  c. 
29,  s.  298. 

303.  Every  company  shall  annually  prepare  returns  in 
accordance  with  the  forms  contained  in  schedule  one  to 
this  Act,  of  its  capital,  traffic  and  working  expenditure, 
and  of  all  information  required,  as  indicated  in  the  said 
form,  to  be  furnished  to  the  Minister ;  and  such  returns 
shall  be  dated  and  signed  by,  and  attested  upon  the  oath 
of  the  secretary,  or  some  other  chief  officer  of  the  com- 
pany, and  of  the  president,  or  in  his  absence,  of  the  vice- 
president  or  manager  of  the  company. 

2.  Such  returns  shall  be  made  for  the  period  included 
from  the  date  to  which  the  then  last  yearly  returns  made 
by  the  company  extended,  or  from  the  commencement  of 
the  operation  of  the  railway,  if  no  such  returns  have  been 
previously  made,  and,  in  either  case,  down  to  the  last  day 
of  June,  in  the  then  current  year. 

3.  A  duplicate  copy  of  such  returns,  dated,  signed,  and 
attested  in  manner  aforesaid,  shall  be  forwarded  by  such 
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company  to  the  Minister  within  three  months  after  the 
first  day  of  July  in  each  year. 

4.  The  company  shall  also,  in  addition  to  the  informa-    other  re- 
tion  required  to  be  furnished  to  the  Minister,  as  indi-  quired7 
cated  in  the  said  schedule  one,  furnish  such  other  informa- 
tion and  returns  as  are,  from  time  to  time,  required  by 

the  Minister. 

5.  Every  company  which  makes  default  in  forwarding    Penalty  for 
such  returns  in  accordance  with  the  provisions  of  this  aSce?°™^' 
section,  shall  incur  a  penalty  not  exceeding  ten  dollars. 

for  every  day  during  which  such  default  continues. 

6.  The  Minister  shall  lay  before  both  Houses  of  Parlia-  te^submittld 
ment,  within  twenty-one  days  from  the  commencement  to  Parliament. 
of  each  session  thereof,  the  returns  made  and  forwarded 

to  him  in  pursuance  of  this  section.    51  V.,  c.  29.  s.  299. 

304.  Every  company  shall,  weekly,  prepare  returns  of  ret^rns'of 
its  traffic,  that  is  to  say,  from  the  first  to  the  seventh  of  traffic, 
the  month  inclusive,  from  the  eighth  to  the  fourteenth 
inclusive,  from  the  fifteenth  to  the  twenty-first  inclusive, 

and  from  the  twenty-second  to  the  close  of  the  month, 
inclusive,  and  such  returns  shall  be  in  accordance  with 
the  form  contained  in  schedule  two  to  this  Act,  and  a  copy 
of  such  returns,  signed  by  the  officer  of  the  company  re- 
sponsible for  the  correctness  of  such  returns,  shall  be  for- 
warded by  the  company  to  the  Minister,  within  seven  days 
from  the  day  to  which  the  said  returns  have  been  pre- 
pared. The  Minister  may  in  any  case  extend  the  time 
within  which  such  returns  shall  be  forwarded. 

2.  Every  company  which  makes  default  in  forwarding    Penalty, 
the  weekly  returns  to  the  Minister,  shall  incur  a  penalty 

not  exceeding  ten  dollars  for  every  day  during  which 
such  default  continues.    51  V.,  c.  29,  s.  300,  Am. 

3.  Every  person  who,  knowing  the  same  to  be  false  in  Making  raise 
any  particular,  signs  any  return  required  by  this  or  the  demeanour"  ^" 
next  preceding  section,  is  guilty  of  an  offence  punishable 

on  summary  conviction.     51  V.,  c.  29,  s.  301,  Am. 

305.  Every  company  shall,  within  one  month  after  the    semiannual 
first  days  of  January  and  July,  in  each  and  every  year,  cw"ente.°'  *'" 
make  to  the  Minister,  under  the  oath  of  the  president, 
secretary  or  superintendent  of  the  company,  a  true  and 
particular  return  of  aU  accidents  and  casualties,  whether 

to  life  or  property,  which  have  occurred  on  the  railway  of 
the  company  during  the  half  year  next  preceding  each  of 
the  said  periods  respectively,  setting  forth — 

(a.)  the  causes  and  natures  of  such  accidents  and  casu-    causes  and 
alties;  °*'"™- 

(6.)  the  points  at  which  they  occurred,  and  whether  by  Locality  and 
night  or  by  day;  "■"*• 

(c.)  the  full  extent  thereof,  and  all  the  particulars  of    Extent  and 

the  same;  .       '  particulars. 

And  shall  also,  when  required  by  the  Minister,  return  copies  of  by- 
a  true  copy  of  the  existing  by-laws  of  the  company,  and  ^^^"^ 
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of  its  rules  and  regulations  for  the  management  of  the 
company  and  of  its  railway.     51  V.,  c.  29,  s.  302,  Am. 

306.  The  Minister  may  order  and  direct,  from  time  to 
time,  the  form  in  which  such  returns  shall  be  made  up, 
and  may  order  and  direct  any  company  to  make  up  and 
deliver  to  the  Minister,  from  time  to  time,  in  addition  to 
the  said  periodical  returns,  returns  of  serious  accidents 
occurring  in  the  course  of  the  public  traffic  upon  the 
railway  belonging  to  such  company,  whether  attended 
with  personal  injury  or  not,  in  such  form  and  manner  as 
the  Minister  deems  necessary  and  requires  for  his  infor- 
mation with  a  view  to  public  safety.     51  V.,  c.  29,  s.  303. 

307.  If  the  returns  required  under  the  two  sections  next 
preceding,  so  verified,  are  not  delivered  within  the  respec- 
tive times  in  the  said  sections  prescribed,  or  within  four- 
teen days  after  the  same  have  been  so  required  by  the 
Minister,  every  company  which  makes  default  in  so  doing 
shall  forfeit  to  His  Majesty  the  sum  of  one  hundred  dol- 
lars for  every  day  during  which  the  company  neglects 
to  deliver  the  same.     51  v.,  c.  29,  s.  304. 

308.  All  returns  made  in  pursuance  of  any  of  the 
provisions  of  the  six  sections  of  this  Act  next  preceding 
shall  be  privileged  communications,  and  shall  not  be  evi- 
dence in  any  court  whatsoever,  except  in  any  prosecution 
under  subsection  three  of  section  three  hundred  and  foiu", 
or  for  perjury  in  making  the  said  oath  or  for  forgery  of 
said  return  or  any  part  thereof.     51  V.,  c.  29,  s.  305,  Am. 

309.  The  Board  may  from  time  to  time,  bj'  notice  served 
upon  the  company,  or  any  officer,  servant  or  agent  of  the 
comjjany,  require  it,  or  such  officer,  servant  or  agent  to 
furnish  the  Board,  at  or  within  any  time  stated  m  such 
notice,  a  written  statement  or  statements  showing  in  so 
far,  and  with  such  detail  and  particulars,  as  the  Board 
requires,  the  assets  and  liabilities  of  the  company— the 
amount  of  its  stock  issued  and  outstanding — the  date  at 
which  any  such  stock  was  so  issued — the  amount  and 
nature  of  the  consideration  received  by  the  company  for 
such  issue,  and,  in  case  the  whole  of  such  consideration 
was  not  paid  to  the  company  in  cash,  the  nature  of  the 
service  rendered  to  or  property  received  by  the  company 
for  which  any  stock  was  issued — the  gross  earnings  or 
receipts  or  expenditure  by  the  company  during  any  peri- 
ods specified  by  the  Board,  and  the  purposes  for  which 
such  expenditure  was  made — the  amount  and  nature  of 
any  bonus,  gift,  or  subsidy,  received  by  the  company  from 
any  source  whatsoever,  and  the  source  from  which  and 
the  time  when,  and  the  circumstances  under  which,  the 
same  was  so  received  or  given — the  bonds  issued  at  any 
time  by  the  companv,  and  what  portion  of  the  same  are 
outstanding  and  what  portion,  if  any,  have  been  re- 
deemed,— the  amount  and  nature  of  the  consideration 
received  by  the  company  for  the  issue  of  such  bonds— the 
character    and    extent    of    any    liabilities    outstanding! 
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chargeable  upon  the  property  or  undertaking  of  the  com- 
pany, or  any  part  thereof,  and  the  consideration  received 
by  the  company  for  any  such  liabilities,  and  the  circum- 
stances under  which  the'  same  were  created — the  cost  of  property!  °* 
construction  of  the  company's  railway  or  of  any  part 
thereof, — the  amount  and  nature  of  the  consideration 
paid  or  given  by  the  company  for  any  property  acquired  acguirements. 
by  it,-— the  particulars  of  any  lease,  contract  or  arrange-  ana  contracts. 
ment  entered  into  between  the  company  and  any  other 
company  or  person, — and  generally,  the  extent,  nature,       ™*™  ^' 
value  and  particulars  of  the  property,  earnings,  and  busi- 
ness of  the  company.  p 

2.  The  Board  may  summon,  require  the  attendance  of  j  Boa"!*"^^  ° 
and  examine  under  oath,  any  officer,  servant  or  agent  ot  retumJJ"^ 
the  company,  or  any  other  person,  as  to  any  matters  in- 
cluded in  such  return,  or  which  were  required  by  notice 
aforesaid  to  be  returned  to  the  Board,  and  as  to  any  mat- 
ter or  thing  which,  in  the  opinion  of  the  Board,  is  rele-     ^^.j^  ^i^i 
vant  to  such  return,  or  to  any  inquiry  which  the  Board  respecSng 
deems  it  expedient  to  make  in  connection  with  any  of  the  ^*™®" 
matters  in  this  section  aforesaid ;  and  for  such  purposes 

may  require  the  production  to  the  Board  of  any  books  or  documents.'"" 
documents  in  control  of  the  company,  or  such  officer, 
servant,  agent  or  person. 

3.  If  any  company,  or  officer,  servant,  or  agent  thereof  make"?'  *° 
wilfully  or  negligently  refuses  to  make  such  return  when,  turns. 
and  as  thereunto,  required  by  the  Board,  or  fails  to  make 

any  such  return  to  the  utmost  of  its,  or  his,  knowledge  or 
means  of  knowledge,  the  company,  and  every  such  officer, 
servant  or  agent,  so  in  default,  shall  severally  be  liable,  on  Penalties, 
conviction,  to  a  penalty  not  exceeding  one  thousand  dol- 
lars, and  in  addition,  each  such  officer,  servant  or  agent, 
so  convicted  shall  be  liable  to  imprisonment  in  the  com- 
mon jail  of  the  county  in  which  such  conviction  is  made, 
for  any  period  not  exceeding  twelve  months. 

4.  It  the  company,  or  any  officer,  servant,  or  agent  ^  Making 
thereof,  wilfully  or  negligently  makes  any  false  return,  toBoMd!™' 
or  any  false  statement  in  any  such  return,  the  company, 

and  any  such  officer,  servant  or  agent,  shall  be  severally 
liable  on  conviction  to  a  penalty  not  exceeding  one  thou- 
sand dollars,  and  such  officer,  servant  or  agent  shall  also 
on  such  conviction,  be  liable  to  imprisonment  for  any 
period  not  exceeding  twelve  months,  in  the  common  jail 
of  the  county  where  such  conviction  is  had. 

5.  Any  information  furnished  to  the  Board  by  any   riv^ie'ea"""" 
such  return,  or  any  evidence  taken  by  the  Board  in  con-  ^'  ^  *^   • 
nection  therewith,  shall  not  be  open  to  the  public,  or  pub- 
lished, but  shall  be  for  the  information  of  the  Board  only ; 

and  if  any  official  or  servant  of  the  Board,  or  any  person     Penalty 
having  access  to  or  knowledge  of,  any  such  return  or  ot's^ra^^^^ 
evidence  shall,  without  the  authority  of  the  Board  first  aivuieing. 
obtained,  publish  or  make  known  any  information,  hav- 
ing obtained  the  same,  or  laiowing  the  same  to  have  been 
derived,  from  such  return  or  evidence,  he  shall  be  liable, 
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on  conviction,  to  a,  penalty  not  exceeding  five  hundred 
dollars  for  each  offence,  and  to  imprisonment  not  exceed- 
ing six  months  in  the  common  jail  in  the  county  where 
such  conviction  is  had. 

6.  The  Governor  in  Council  may  nevertheless  require 
the  Board  to  communicate  to  him  in  Council  any  or  all 
information  obtained  by  it  in  manner  aforesaid. 

7.  The  Board  may  authorize  any  part  of  such  informa- 
tion to  be  made  public  when,  and  in  so  far  as  there  may 
appear  to  the  Board  to  be  good  and  suflScient  reasons  for 
so  doing;  but  if  the  information  so  proposed  to  be  made 
public  by  the  Board,  is  of  such  character  that  the  com- 
pany would,  in  the  opinion  of  the  Board,  be  likely  to  ob- 
ject to  the  publication  thereof ,  the  Board  shall  not  author- 
ize such  information  to  be  published  without  notice  to 
the  company  and  hearing  any  objection  which  the  com- 
pany may  make  to  such  publication. 


XVI. — Kepeal  and  Coming  into  Foecb. 


Repealed 
Acts. 


Date  wben 
Act  comes 
Into  force. 
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three  montba 
later. 


310.  The  following  Acts  of  the  Parliament  of  Canada 
are  hereby  repealed : — 

Chapter  29  of  51  Victoria; — the  whole. 
Chapter  28  of  53  Victoria; — ^the  whole. 
Chapter  61  of  54-55  Victoria; — the  whole. 
Chapter  27  of  55-56  Victoria; — the  whole. 
Chapter  27  of  56  Victoria; — the  whole. 
Chapter  53  of  57-58  Victoria; — ^the  whole. 
Chapter  9  of  59  Victoria ; — the  whole  except  section  2. 
Chapter  22  of  61  Victoria ; — ^the  whole. 
Chapter  37  of  62-63  Victoria ;— the  whole. 
Chapter  23  of  63-64  Victoria ; — the  whole. 
Chapter  31  of  1  Edward  VII. ;— the  whole. 
Chapter  32  of  1  Edward  VII. ;— the  whole. 

311.  This  Act  shall  come  into  force  on  a  day  to  be 
named  by  proclamation  of  the  Governor  General,  and 
notice  thereof  shall  be  published  in  The  Canada  Gazette. 
But,  in  order  to  allow  time  for  the  companies  to  comply 
with  this  Act  in  respect  of  tolls,  toUs  may  be  charged 
under  the  law  as  it  stood  immediately  before  the  coming 
into  force  of  this  Act,  until  three  months  after  this  Act 
comes  into  force,  or  until  such  later  date  as  the  Board 
may  by  order  in  any  case,  or  by  regulation,  fix  and  allow. 
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SCHEDULE  ONE. 


Railway  Company. 


Return  for  the  year  ending  June  30,  19  ,  required  by  the  minister  of  railways 
and  canals,  showing  the  conditions  of  the  capital  and  revenue  account,  etc., 
etc.,  of  the  Railways  in  the  Dominion  of  Canada. 

jfo.  1. — Location  and,  general  description  of  railway,  showing  the  county  or 
counties  through  which  the  railtoay  runs,  the  terminal  points,  connections,  it 
any,  and  giving  a  general  description  of  the  line  and  the  country  through 
which  it  passes,  June  30, 19    . 


No.  2. — Offlcial  name  a/nd  address  of  the  company  and  official  seal. 


No.  3. — Names  and  residences  of  directors  and  officers  of  the  eompany,  June 

80, 19    . 


Names  of  directors. 


Residences. 


President. 

Vice-President 

Secretary. 

Treasurer. 

General  Manager. 

Engineers. 

Superintendents. 


No.  4. — List  of  all  statutes,  dominion  or  provincial,  in  any  manner  affecting  the 
railivays  or  any -part  thereof,  from  the  date  of  first  construction  to  Juno 
SO,  19    , 


No.  5. — List  of  all  statutes,  dominion  or  provincial,  under  which  any  suhsidy, 
loan,  or  tonus  has  teen  paid  or  voted,  in  respect  of  the  railway,  or  any  pari 
thereof,  passed  prior  to  Jime  30, 19    . 


No.  6. — List  of  all  contracts  made  hy  the  company,  for  the  construction  of  any 
part  of  the  railway  up  to  June  30,  19    . 


Date. 


Contractors. 


Description  of  work. 


Location 

and 
mileage. 


Prices. 


Copies  of  any  contracts  must  be  furnished  by  the  company  to  the  minister  when  re- 
quired. 
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No.  7. — Capital  account  to  June  SO,  19 


Total  amount  of  ordinary  share  capital 

Total  amount  of  preference  share  capital 

Do 

Do 

Do - 

Total  amount  of  ordinary  bonds 

Do 

Do 

Do 

Do - 

Total  amount  of  Government  loans 

Total  amount  of  Government  bonuses 

Total   amount  of   Government   subscription  to 

ehapftQ  -___■  _,k----  -_---.- - --' 

Total  amount   of   Government  subscription  to 
bonds - - 

Total  amount  of  municipal  loans 

Total  amount  of  municipal  bonuses - 

Total  amount  of  municipal  subscription  to  shares 
Total  amount  of  municipal  subscription  to  bonds 
Total  amount  of  capital  from  other  sources 

Total  capital 


Amount 
author- 
ized. 


Dollars. 


Amount 
share  cap- 
ital sub- 
scribed. 
Bonds 
issued. 


Dollars. 


Amount 
share  cap- 

italpaid 

up.  Bonds 

sold. 


Dollars. 


Bate  of  in- 
terest or 
dividend." 


Dollars. 


<•  State  whether  dividend  Is  cumulative  or  not. 

This  statement  must  agree  with  the  totals  shown  in  the  annual  accounts  or 
statements  from  the  directors  to  the  company,  prepared  under  section  84  of  The 
Railioav  Act,  1903,  a  copy  of  which  must  be  transmitted  with  this  return. 

If  there  is  more  than  one  issue  of  preference  shares  or  bonds,  state  them  and 
the  amount  of  each  class. 


No    8. — Loans  or   bonuses   from  governments  or  municipalities,  up  to  June 

SO,  19—. 


Prom  what  source. 

Amount 
of  loan 
granted. 

Amount 
of  bonus 
granted. 

Amount 
of  sub- 
scription 
to  shares. 

Amount 
.of  sub- 
scription 
to  bonds. 

Bate  of 
interest. 

Date  of 
repay- 
ment. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

Dollars.. 

1 

No.    9. — Bonds   or  other   securities   negotiated   by   the   company,   up   to  June 

30,  19—. 


Amounts. 

Bate  of  interest. 

Date  of  sale. 

Prices  realized. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 
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No.  10. — Sales  of  land  made  hy  the  company,  up  to  June  SO,  19 — . 


Acres  aold. 

Price  per 
acre. 

AmoTint. 

Dollars. 

DoUara. 

No.   11. — Floating  debt,  year  ending  Jtme  30,  19 — . 


Total  amount. 

Bate  of  Interest. 

Bemarks. 

Dollava. 

Dollars. 

Note.— The  floating  debt  includes  all  debts  other  than  the  bonded  debts. 
No.  12. — Gharaoterisiics  of  road,  etc.,  June  30,  19 — . 


Distance. 


OWNED. 

Length  of  main  line  from  c to_. 

Lons^thof  branch  from& to,. 

Length  of  branch  from , to.. 

Length  of  branch  from to.. 

Length  of  branch  from to.. 

LEASED. 

Length  of  branch  railway  from to.. 

Length  of  branch  from to. 

Length  of  bi'anch  from to. 

Length  of  branch  from to. 


Miles, 


Total  mileage  worked.. 


Length  of  road  laid  with  iron  rails.. 
Length  of  road  laid  with  steel  rails  . 
Length  of  sidings. 


Length  of  double  track  (it  any) _ ; 

Weight  of  rail  per  yard,  mainline,  iron _ 

Weight  of  rail  per  yard,  mainline,  steel 

Weight  of  rail  per  yard,  branches,  iron 

Weight  of  rail  per  yard,  branches,  steel 

Number  of  car  sheds  and  shops  _ 

Number  of  engine  houses _ 

Number  of  engines,  steam  or  motor,  owned  by  the  company 

Number  of  engines  hired ._■ 

Number  of  power  houses....owned. ;  hired ]  ^j*^  wat™  ''ower  " 

Number  of  sleeping  cars  owned  by  the  company 

Number  of  sleeping  cars  hired _ 

Number  of  sleeping  cars  with  air  brakes owned. hired 

Number  of  sleeping  cars  with  automatic  couplers owned hired.. 

Number  of  parlour  cars  owned  by  the  company 

Number  of  parlour  cars  hired  by  the  company 

Number  of  parlour  cars  with  air  brakes owned hired """ 

Number  of  parlour  cars  with  automatic  couplers owned hired .. . 

Number  of  dining  cars  owned  by  the  company ._ 

Number  of  dining  cars  hired  by  the  company , 

Number  of  dining  cars  with  air  brakes owned hired 

Number  of  dining  cars  with  automatic  couplers owned hired 

Number  ofSoial  cars  owned  by  the  company 

Number  ofllcial  cars  hired  by  the  company 


olf  the  line  or  any  portion  of  it  is  under  construction,  the  length  being  constructed  to  be 
given. 

6  The  length  of  the  main  line  is  the  distance  from  point  to  point,  Irrespectire  of  double  track 
or  sidings. 
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No.  12. — Gharacteristica  of  road,  etc. — Continued. 


Distance. 


LEASED— continued. 

Number  oflacial  cars  with  air  brakes owned .hired 

Number  official  cars  with  automatic  couplers owned hired __ 

Number  of  first-class  passenger  cars  owned  by  company 

Number  of  first-class  passenger  cars  hired 

Number  of  first-class  passenger  cars  with  air  brakes owned hired 

Number  of  first-class  passenger  cars  with  auto,  couplers owned hired 

Number  of  second-class  and  immigrant  cars  owned  by  company 

Number  of  second-class  and  immigrant  cars  hired -. ,.. 

Number  of  second-class  and  immigrant  cars  with  air  brakes.,. owned.., hired 

Number  of  second-class  and  immigrant  cars  with  auto,  couplers. .owned.-hired-.. 

Number  baggage,  mail,  and  express  cars  owned  by  company 

Number  baggage,  mail,  and  express  cars  hired 

Number  of  baggage,  mail,  and  express  cars  with  air  brakes owned hired. 

Number  of  baggage,  mail,  and  express  cars  with  auto,  couplers.  ..owned... hired. 

Number  of  cattle  and  box  freight  cars  owned  by  company 

Number  of  cattle  and  box  freight  cars  hired 

Number  of  cattle  and  box  freight  cars  with  air  brakes owned hired 

Number  of  cattle  and  box  freight  cars  with  auto,  couplers owned hired- 
Number  of  refrigerator  cars  owned  by  the  company... 

Number  of  refrigerator  cai*s  hired ^ 

Number  of  refrigerator  cars  with  air  brakes owned hired 

Number  of  refrigerator  cars  with  auto,  couplers owned hired 

Number  of  platform  cars  owned  by  company 

Number  of  platform  cars  hired 

Number  of  platform  cars  with  air  brakes owned hired 

Number  of  platform  cars  with  auto,  couplers owned hired 

Number  of  coal  cars  owned  by  company 

Number  of  coal  cars  hired 

Number  of  coal  cars  with  airbrakes owned hired 

Number  of  coal  cars  with  auto,  couplers owned hired.. 

Number  of  conductors'  vans 

Number  of  conductors'  vans  with  air  brakes owned hired 

Number  of  conductors'  Tans  with  automatic  couplers owned hired 

Number  of  tool  cars » 

Number  of  tool  cars  with  air  brakes owned hired 

Number  of  tool  cars  with  automatic  couplers owned hired 

Number  of  snow  plows  and  sweepers 

Number  of  flaugers , 

Number  of  other  rolling  stock 1 

Number  of  ties  to  mile,  main  line _ 

Number  of  ties  to  mile,  branches 

Nature  of  fastenings  used  to  secure  joint  of  rail.. 

Number  of  grain  elevators 

CajMicity  of  grain  elevators  at  a , 

Capacity  of  grain  elevators  at I,'". 

Capacity  of  grain  elevators  at 

Number  of  highway  crossings  at  rail-level  at  which  watchmen  are  employed.'.". 

Number  of  highway  crossings  at  rail-level  without  watchmen 

Number  of  overhead  bridges  carrying  highway  over  railway 

Number  of  overhead  bridges  carrying  farm  crossings  over  railway II"" 

Height  of  overhead  bridges  above  rail-level .IIIIIIIIIIIII 

Number  of  highway  crossings  under  railway _ IIIIIIIIIIIIIIII. 

Number  of  farm  crossings  under  railway .'"""111111111111"  " 

Number  of  level  crossings  of  other  railways "IIIIIIIIIIIII 

Number  of  functions  with  other  railways 

Number  of  junctions  with  branch  lines ".'."."""I" 

Radius  of  sharpest  curve _JJ^ " 

Number  of  feet  per  mile  of  heaviest  gradient Ji " 

Gauge  of  railway , _ 


Miles. 


Mileage  in  provinces. 

Miles 
completed 
(raUslaid). 

Miles  in 
operation. 

Ontario 

Quebec 

New  Brunswick 

Nova  Scotia.'. 

Prince  Edward  Island 

Manitoba 

British  Columbia 

Northwest  Territories 

Total 

a  State  where  these  are  situated  and  the  capacity  of  each. 
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No.  13. — Actual  cost  of  railway  and  rolling  stock,  up  to  June  SO,  19    . 


1.  Cost  of  land  and  land  damages 

2.  Coat  In  connection  with  the  administration  of  land  grant  In  aid,  it  any 

8.  Cost  of  grading,  masonry  and  bridging,  station  buildings,  etc 

4.  Cost  of  rolling  stock  of  all  kinds,  including  workshops 

Total 


Amount. 


Dollars. 


The  above  total  to  show  the  actual  cash  cost  of  construction  and  of  rolling  stock. 
No.  14. — Operations  of  the  year  ending  June  30,  19    ,  and  number  of  miles  run. 


1.  Miles  run  by  passenger  trains '. 

2.  Miles  run  by  freight  trains 

3.  Miles  run  by  mixed  trains - 

4.  Total  miles  run  by  trains 

5.  Total  miles  run  by  engines - 

6.  Total  number  of  passengers  carried 

7.  Total  number  of  tons  of  freight  (of  2,000  pounds)  carried 

8.  Average  rate  of  speed  of  passenger  trains 

9.  Average  rate  of  speed  of  freight  trains 

10.  Average  weight  of  passenger  trains  in  motion 

11.  AvOTage  weight  of  freight  trains  In  motion 


Note.— A  train  consists  of  one  or  more  cars. 
No.  15. — Description  of  freight  carried  during  the  year  ending  June  SO,  19 


Weight  in 
tons. 


1.  Flour  in  barrels No 

Z.  Qrain  in  bushels do.. 

3.  Livestock _ do.- 

4.  Lumber  of  all  kinds .ft.  B.  M 

5.  Coal  and  other  fuel 

6.  Manufactured  goods 

7.  All  other  articles 

Total  weight  carried 


No.  16. — Earnings  of  railway  for  year  ending  June  30, 19    . 


Amount. 


1.  From  passenger  traffic 

2.  From  freight-traffic 

3.  From  mails  and  express  freight 

4.  From  other  sources 

Total 


Dollars. 


No.  17.- 


-Operatimg  expenses — maintenance  of  way,  huildings,  etc.,  for  the  year 
ending  June  30,  19    . 


Amount. 


1.  Wages,  etc.,  of  labour  employed  on  track,  including  sidings 

2.  Cost  of  rails  and  fastenings 

3.  Ballasting..._ 

4.  Bepairs  of  bridges  and  culverts 

5.  Bepairs  and  renewals  of  buildings 

6.  Bepairs  off encing , 

7.  Clearing  snow 

8.  Engineering  superintendence 

Total 


Dollars. 


I 
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No.  18. — Operating  expenses — cost  of  motive  power  for  the  year  ending  June 

30,  19    . 


Amount. 


1.  Wages  of  engineers,  motormen,  firemen  and  cleaners 

2.  Fuel - ----. 

3.  Repairs  of  engines  and  tenders 

4.  Oil,  tallow,  waste,  etc.,  for  engines 

5.  Pumping  engines - 

6.  Repairs  of  tools  and  machinery 

7.  Superintendence - 

Total 


Dollars. 


No. 


19. — Operating  expenses — maintenance  of  cars  for  the  year  ending  June 

30    19—. 


Amount. 


1.  Wages  and  material  for  repairs  of  passenger  cars 

2.  Wages  and  material  for  repairs  of  freight  cars  and  snow  ploiighs 

3.  Wages  and  material  for  repairs  of  other  rolling  stock 

4.  Superintendence 

Total 


Dollars. 


No.  20. — Operating  expenses — general  and  operating  charges  for  the  year  ending 

June  30,  19    . 


Amount. 


Office  expenses,  including  directors,  auditors,  management,  travelling  expenses, 

stationery,  etc __ , 

Station  agents,  clerks,  porters,  etc 

Conductors,  baggagemen  and  brakemen , 

Compensation  for  personal  injuries 

Loss  or  damage  to  freight 

Cattle  killed 

Ferries  and  ferry-boats .._ , 

Foreign  agencies _ _ [ 

Small  stores,  including  lights,  lamps  and  signals 

All  other  charges 

Total 


Dollars. 


No.  21.— Summary  of  operating  expenses  for  the  year  aiding  June  SO,  19—. 


Amount. 


A.  Maintenance  of  way,  buildings,  etc 

B.  Motive  power 

C.  Maintenance  of  cars 

D.  General  and  operating  expenses 

Total  cost  of  operating  railway  . 
Operating  expenses  per  train  mile 


Dollars. 


The  above  stetemeut  to  Include  the  full  co9t  of  operating  the  railway,  and  the  total  to  cor- 
respond with  the  anntial  accounts  or  statements  prepared  under  See.  84. 
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No.  22. — Accidents  Awing  the  year  ending  June  SO,  19 


Passen- 
gers. 

Em- 
ployees. 

Others. 

Total. 

Cause  of  accident. 

g 

1 

"a 

•d 

* 

1 

•6 
S 

(3 

M 

•d 

3 

1   Fell  fvoTTi  oftrn "r <*TigiTifi«    .   ... 

2.  Jumping  on  or  off  trains  or  engines  when  in 
motion...  ... 

8.  At  work  on  or  near  the  track,  making  up 
trains 

i.  Patting  arms  or  heads  out  of  windows 

6.  Colhsions,  or  by  triains  thrown  from  track... 

7.  Struck  by  engine  or  cars  on  highway  cross- 

ing ..... 

8.  ■Waflcing,  standing,  lying,  sitting,  or  being 

10.  Stnking  bridges 

U.  Othercauses        ..... ... . -..- 

Total 

' 

No.  23. — Details  of  accidents  dv/ring  year  ending  June'  SO,  19    . 


Date. 

Name,  address,  and  occupation 
of  persons. 

Place  of  accident. 

Cause. 

Nature  and  ex- 
tent of  injury. 

, 

Passengers  and  employees  to  be  entered  separately. 
Affidavit  for  president,  or,  in  his  absence,  for  vice-president  or  manager. 

Canada, 

Province  of ,  county  of ,  to  wit : 

I, : — ,  of  the  « of ,  in  the  coimty  of and  prov- 
ince aforesaid* of  tlie Railway   Company,  being  duly 

sworn,  make  oatti  and  say : 

That  to  the  best  of  ray  knowledge,  information,  and  belief  the  foregoing  re- 
turns are  true  and  correct. 

Sworn  before  me  at  the of ,  in  the  county  of ,  this 

day  of ,  19    . 


oCity,  town,  township,  or  parish.    » President,  vice-president,  or  mannger. 
e  Official  capacity  of  person  administering  oath. 


Affidavit  for  the  secretary  or  some  other  chief  o^oer. 

Canada, 

Province  of ,  county  of ,  to  xcit : 

I, ,  of  the  a of ,  in  the  county  of and  prov- 
ince aforesaid,*  _ of  the Railway  Company,  being  duly 

sworn,  make  oath  and  say : 

That  to  the  best  of  my  knowledge,  information,  and  belief  the  foregoing  re- 
turns are  true  and  correct. 

Sworn  before  me  at  the of ,  in  the  county  of ,  this 

day  of ,  19    . 


o  City,  town,  township,  or  parish.    »  Secretary  or  other  nhief  officer.    «  Official 
capacity  of  person  administering  oath, 


■W 
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Return   of   traflic   for   weeK    ending 

of 


19 


Railway  Company. 

19    ,   and   corresponding  week 


Passengers. 

Freight  and  live 
stoolc. 

Mails 

and 

sundries. 

Total. 

Per  mile 

per 
period. 

Miles 

Number. 

Amount. 

To.ns. 

Amount. 

19 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

19 

* 

Aggregate  traffic  from  July  1,  19 


Date. 

Passengers. 

Freight  and  live 
stock. 

Mails 
and  sun- 

Total. 

Per  mile 

Miles 

Number. 

Amount. 

Tons. 

A  mount. 

dries. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

CJorresponding 
period  of  .19 

4  EDWAED  VII. 


OHA-I".  31. 
AN  ACT  TO  AMEND  THE  RAILWAY  ACT,  1903, 

[Assented  to  XOth  August,  1904.] 

His  Majesty,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada,  enacts  as 
foUows: — 

1.  Notwithstanding  anything  in  any  Act  heretotore  ^N°^t«f;„. 
passed  by  Parliament,  no  railway  company  within  the  pioyees  to 
jurisdiction  or  legislative  power  or  control  of  Parliament  ™iif^|,<ir' 


shall  be  relieved  from  liability  for  damages  for  personal  fi«briitj|for 
injury  to  any  workman,  employee  of  servant  of  such  "njury. 
company,  nor  shall  any  action  or  suit  by  such  worlimaii, 
employee  or  servant,  or,  in  the  event  of  his  death,  by  his 
personal  representatives,  against  the  company,  be  barred 
or  defeated  by  reason  of  any  notice,  condition  or  decla- 
ration made  or  issued  by  the  company,  or  made  or  issued 
by  any  insurance  or  provident  society  or  association  of 
railway  employees  formed,  or  purporting  to  be  formed, 
under  such  Act ;  or  by.  reason  of  any  rules  or  by-laws  of 
the  company,  or  rules  or  by-laws  of  the  society  or  asso- 
ciation ;  or  by  reason  of  the  privity  of  interest  or  relation 
established  between  the  company  and  the  society  or  asso- 
ciation, or  the  contribution  or  payment  of  moneys  of  the 
company  to  the  funds  of  the  society  or  association ;  or  by 
reason  of  any  benefit,  compensation  or  indemnity  which 
the  workman,  employee  or  servant,  or  his  personal  rep- 
resentatives, may  become  entitled  to  or  obtain  from  such 
society  or  association  or  by  membership  therein;  or  by 
reason  of  any  express  or  implied  acknowledgment,  acquit- 
tance or  release  obtained  by  the  company  or  the  society 
or  association  prior  to  the  happening  of  the  wrong  or 
injury  complained  of,  or  the  damage  accruing,  to  the  pur- 
port or  effect  of  relieving  or  releasing  the  company  from 
liability  for  damages  for  personal  injuries  as  aforesaid. 

2.  Upon  the  passing  of  this  Act  the  Governor  in  Coun-  va^atty  °of  °* 
cil  shall  submit  to  the  Supreme  Court  of  Canada  for  its  this  Act  to  bo 
determination  the  question  of  the  competency  of  this  Par-  premrcourt." 
liainent  to  enact  the  provisions  hereinbefore  set  forth; 
and  in  the  event  of  the  said  court  determining  that  the 
said  provisions  are  within  the  powers  of  this  Parliament, 
and  the  time  for  appeal  having  elapsed, — or  in  case  of 
appeal  being  taken  and  prosecutedj  then  in  the  event  of 
it  being  determined  by  the  Judicial  Committee  of  the 
Privy  Council  that  the  said  provisions  are  within  the 
powers  of  Parliament  as  aforesaid,' — the  Governor  in 
Council  shall  thereupon  name  a  day,  by  proclamation, 
for  the  coming  into  force  of  this  Act,  and  mis  Act  shall 
take  effect  and  come  into  force  upon  the  day  so  named 
accordingly. 
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CHAT?.  33. 

AN  ACT  TO  AMEND  THE  RAILWAY  ACT,  1903. 

[Assented  to  lOth  August,  1904.] 

1003,  c.  58.      In  amendment  of  The  Raihoay  Act,  1903,  His  Majesty, 
by  and  with  the  advice  and  consent  of  the  Senate  and 
oriiers  of     House  of  Commons  of  Canada,  enacts  as  follows : — 
commfttee  of       1-  Notwithstanding  anything  contained  in  The  Rail- 
nia'de  rnideT"  ^^2/  ^^'^j  1903,  the  Governor  in  Council  shall  have,  and 
former"  Acts,    shall  be  deemed  to  have  had  since  the  date  upon  which 
the  said  Act  came  into  force,  power,  authority  and  juris- 
diction to  sanction,  confirm,  rescind,  change  or  vary,  or 
to  take  other  action  upon,  any  report,  order  or  decision 
of  the  Railway  Committee  of  the  Privy  Council  made  be- 
for  the  said  date  under  The  Railway  Act  of  1888,  or  any 
Act  in  amendment  thereof,  in  as  fall  and  ample  a  manner 
as  if  The  Railway  Act,  1903,  had  not  been  passed,  or  had 
not  come  into  force,  and  as  if  the  said  Railway  Act  of 
1888  and  the  said  Acts  in  amendment  thereof  had  not 
been  repealed ;  and  any  order  or  decision  so  sanctioned  or 
confirmed  shall  have  the  same  validity,  force  and  effect  as 
if  the  said  order  or  decision  had  been  so  sanctioned  or 
confirmed  prior  to  the  passing  of  The  Railway  Act,  1903. 
New  section,     g.  The  Railway  Act,_  1903,  is  amended  by  inserting  af- 
ter section  6  the  following  section : — 
Sunday'"*^'*'        "  6a.  Notwithstanding  anything  in  this  Act  or  in  any 
"aws"^  to°appiy  other  Act,  every  railway,  steam  or  electric  street  railway, 
to  local  and  tramway,  wholly  situate  within  one  province  of  Can- 

ra  ways.         ^^^^  ^^^^  -^^  ^^^  entirety  or  in  part,  declared  by  the  Parlia- 
ment of  Canada  to  be  a  work  for  the  general  advantage 
of  Canada,  and  every  person  employed  thereon,  in  respect 
of  such  employment,  and  every  person,  company,  corpora- 
tion or  municipality  owning,  controlling  or  operating  it 
wholly  or  partly,  in  respect  of  such  ownership,  control  or 
operation,  shall,   notwithstanding   such   declaration,  be 
subject  to  any  Act  of  the  legislature  of  the  province  in 
which  it  is  situate,  prohibiting  or  regulating  work,  busi- 
ness or  labour  upon  the  first  day  of  the  week,  conunonly 
called  Sunday,  which  is  in  force  "at  the  time  of  the  passing 
of  this  Act ;  and  every  such  Act  is  hereby,  in  so  far  as  it 
is  in  other  respects  within  the  powers  of  the  legislature, 
confirmed  and  ratified,  and  made  as  valid  and  effectual 
for  the  purposes  of  this  section  as  if  it  had  been  duly  en- 
acted by  the  Parliament  of  Canada. 
ttmlt^t         "  2-  T^^  Governor  in  Council  may  at  any  time  and 
Tindai^  uw  by  from  time  to  time  by  proclamation  confirm,  for  the  pur- 
councfi?'  °     poses  of  this  section,  any  Act  of  the  legislature  of  any 
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province  passed  after  the  passing  of  this  Act  for  the  pro- 
hibition or  regulation  of  work,  business  or  labour  upon 
the  first  day  of  the  week,  commonly  called  Sunday ;  and 
from  and  after  the  date  of  any  such  proclamation  the  Act 
thereby  confirmed,  in  so  far  as  it  is  in  other  respects 
within  the  powers  of  the  legislature,  shall  for  the  pur-* 
poses  of  this  section  be  confirmed  and  ratified  and  mad6 
as  valid  and  effectual  as  if  it  hadjbeen  enacted  by  the 
Parliament  of  Canada;  and,  notwithstanding  anything 
in  this  Act  or  in  any  other  Act,  every  railway,  steam  or 
electric  street  railway,  and  tramway,  wholly  situate 
within  such  province,  but  declared  by  the  Parliament  of 
Canada  to  be,  in  its  entirety  or  in  part,  a  work  for  the 
general  advantage  of  Canada,  and  every  person  employed 
thereon,  in  respect  of  such  employment,  and  every  person, 
company,  corporation  or  municipality  owning,  control- 
ling or  operating  it  wholly  or  partly,  in  respect  of  such 
ownership,  control  or  operation,  shall  thereafter,  notwith- 
standing such  declaration,  be  subject  to  the  Act  so  con- 
firmed in  so  far  as  that  Act  is  otherwise  iniyra  vires  of  the 
legislature. 

"  3.  This  section  shall  not  apply,  so  as  to  interfere  with  raUways" 
or  affect  through  trafiic  thereon,  to  any  railway  or  part  of  excepted, 
a  railway  which  forms  part  of  a  continuous  route  or  sys- 
tem operated  between  two  or  more  provinces  or  between 
any  province  and  a  foreign  country,  or  to  any  railway  or  ■ 
part  of  a  railway  between  any  of  the  ports  on  the  great 
lakes  and  such  continuous  route  or  system;  nor  shall  it 
apply  to  any  railway  or  part  of  a  railway  which  thfr  Gov- 
ernor in  Council,  by  proclamation,  declares  to  be  exempt 
from  the  provisions  of  this  section."  ■ 

3.  Section  59  of  The  Railway  Act,  1903,  is  amended  by  amSidf  ^' 
inserting  after  the  word  "Act,"  in  the  fifth  line  thereof, 

the  following  words :  "  or  on  such  other  day  as  the  direct- 
ors may  determine." 

4.  In  order  to  the  ascertainment  of  the  true  net  earn-  ment'^of*net 
ings  of  the  Eastern  Division  of  the  Grand  Trunk  Pacific  S,*™'°s*  »*. 
Eailway  for  the  purposes  of  the  scheduled  agreements  pSc  Ry"° 
referred  to  in  the  Act  of  the  present  session  intituled  An 

Act  to  amend  the  National  Transcontinental  Railway 
Act,  and  in  order  to  the  ascertainment  of  the  true  net 
earnings  of  the  Grand  Trunk  Pacific  Eailway  Company, 
upon  its  system  of  railways  at  all  times  while  the  prin- 
cipal or  interest  of  any  bonds  made  by  the  said  company 
and  guaranteed  by  the  Government  are  unpaid  by  the 
said  cOmpanv,  the  Board  of  Eailway  Commissioners  of 
Canada  shall,  upon  the  requ^t  of  the  Minister  of  Eail- 
ways  and  Canals,  inquire  into,  hear  and  determine  any 
question  as  to  the  apportionment  of  any  through  rate  or 
rates  between  the  Grand  Trunk  Pacific  Eailway  Com- 
pany and  any  other  transportation  company,  whether 
such  company  is  or  is  not  a  railway  company,  or,  if  a  rail- 
way company,  whether  is  is  or  is  not  as  such  subject  to 
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the  legislative  jurisdiction  of  the  Parliament  of  Canada, 
for  the  purpose  of  determining  whether  such  appgrtion- , 
ment  is  just  and  reasonable,  having  due  regard  to  the 
interests  of  the  Government  of  Canada  as  owner  of  the 
said  Eastern  Division  and  of  the  Intercolonial  Railway, 
or  as  guarantor  of  any  such  principal  or  interest,  and  to 
the  provisions  of  The  National  Transcontinental  Rail- 
way Act,  and  of  the  said  Act  of  the  present  session,  and 
of  the  said  scheduled"  agreements, — ^wmch  Acts  and  agree- 
ments are  hereby  declared  to  be  part  of  the  special  Act 
of  or  respecting  the  Grand  Trunk  Pacific  Eailway  Com- 
pany within  the  meaning  of  paragraph  {w.)  of  section  2 
of  The  Railway  Act,  1903;  and  in  any  such  case  the  fact 
that  the  Grand  Trunk  Pacific  Eailway  Co^mpany  has 
agreed  to  such  apportionment  shall  be  material  evidence 
only  and  not  conclusive ;  and  such  net  earnings  shall  then 
be  ascertained  upon  the  basis  of  the  receipt  by  the  Grand 
Trunk  Pacific  Railway  Company  of  such  share  of  such 
through  rate  or  rates  as,  in  the  opinion  of  the  said  Board, 
that  company  should  have  received  under  a  just  and  rea- 
Appeai  to  sonable  apportionment :  Provided  always,  that  either 
Court.™*  party  to  any  such  question  may  appeal  from  any  such  de- 

termination to  the  Supreme  Court  of  Canada. 
AXmctma'lt °*      ^"  "^^^  majority  of  the  directors  of  any  company  which 
subsidized        has  heretofore  received,  or  hereafter  receives,  from  the 
be°W?iti8ii°      Government  of  Canada,  under  any  Act  of  the  Parliament 
BubjectB.  of  Canada,  aid  towards  the  construction  of  its  railway  or 

undertaking,  or  any  part  thereof,  shall  be  British  sub- 
Prov  0.  jects:  Provided  that  this  section  shall  not,  until  the 
thirty-first  day  of  January,  one  thousand  nine  hundred 
and  five,  apply  to  any  company  the  majority  of  whose 
directors  are  not  British  subjects  when  this  Act  comes  into 
force. 
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BRITISH  RAltWAY  LAWS  AND'  REGULATIONS. 


Department  or  State, 

Washington,  April  £k  1905. 
Hon.  Stephen  B.  Elkins, 

United  States  Senate. 
Sir  :  Eef erring  to  your  letter  of  the  7th  instant  and  to  that  of  the 
Department  of  the  12th,  relative  to  laws  and  regulations  with  respect 
to  governmental  control  of  railroads  in  certain  foreign  countries, 
copies  of  which  are  desired  for  the  use  of  the  Committee  on  Inter- 
state Commerce,  I  have  the  honor  to  inclose  copy  of  a  dispatch  from 
the  American  ambassador  at  London,  together  with  the  documents 
tiierein  mentioned  in  relation  to  the  British  laws  and  regulations  on 
the  subject. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

F.  B.  LooMis,  Acting  Secretary. 


^No.  1554.]  American  Embassy, 

London,  April  1°J.  1905. 
Sir:  With  reference  to  your  telegraphic  instruction  of  the  10th 
instant  respecting  the  British  laws  and  regulations  concerning  gov- 
ernmental control  or  supervision  of  railroads,  for  the  use  of  the 
Senate  Interstate  Commerce  Committee,  I  have  the  honor  to  inclose 
herewith  copy  of  a  note  from  the  British  Board  of  Trade,  dated  the 
11th  instant,  which  calls  attention  to  the  information  bearing  on  the 
subject  on  the  documents  mentioned  therein,  copies  of  which  are  also 
herewith  inclosed. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

Joseph  H.  Choate. 
Hon.  John  Hay,  Secretary  of  State. 

Inclosures. 

1.  Mr.  Pelhara  to  Mr.  Carter,  April  11, 1905. 

2.  Railway  employment  (prevention  of  accidents)  act,  1900. 

3.  Statutory  rules  and  orders,  1902. 

4.  Requirements  of  tlie  board  of  trade  in  regard  to  the  precautions  to  be  taken 
against  the  risk  of  accident  by  fire  on  underground  electric  railways. 

5.  Reguiremeuts  of  the  tioard  of  trade  in  regard  to  the  opening  of  railways. 

6.  Memorandum.    Railways.    Inspection  and  inquiries  into  accidents. 

7.  The  regulation  of  railwavs  act,  1889. 


Board  op  Trade  (Railway  Department), 
7  Whitehall  Gardens,  London,  S.  W.,  April  11,  1905. 
Sir:  In  reply  to  your  telephone  inquiry  of  this  morning  with 
regard  to  laws  and  regulations  relative  to  governmental  control  of 
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railways  in  the  United  Kingdom,  I  am  directed  by  the  board  of 
trade  to  call  your  attention  to  the  information  bearing  on  tlii?  sub- 
ject contained  in  the  following  documents,  of  which  prints  are  here- 
with inclosed: 

(1)  A  memorandum  by  Lieutenant-Colonel  Yorke,  E.  E.  C.  B,,  the 
chief  inspecting  oiEcer  oi  railways,  with  regarc^  to  inspections  of  and 
inquiries  into  accidents  on  railways  (in  which  reference  is  made  to 
the  effect  and  administration  of  the  principal  acts  relating  to  the 
opening  and  working  of  railways). 

(2)  An  order  (in  the  model  form)  made  by  the  board  of  trade 
upon  the  various  railway  companies  of  the  United  Kingdom  under 
the  regulation  of  railway  act,  1889. 

(3)  The  requirements  of  the  board  of  trade  in  regard  to  the  open- 
ing of  railways.  (These  requirements  are  in  ordinary  circumstances 
applicable  to  any  new  line  submitted  to  the  department  for  inspection 
prior  to  its  use  for  passenger  traffic,  but  they  are  not  of  statutory  effect 
and  are  liable  to  modification  should  the  circumstances  of  a  particular 
case  render  such  a  course  desirable.) 

(4)  The  railway  employment  (prevention  of  accidents)  act,  1900, 
and  the  rules  made  by  the  board  of  trade  thereunder  on  the  8th  of  ■ 
August,  1902. 

(5)  The  requirements  of  the  board  of  trade  in  regard  to  the  pre- 
cautions to  be  taken  agains't  the  risk  of  accident  by  fire  on  under- 
ground electric  railways.  (These  requirements  are  applicable  in  the 
case  of  certain  lines  of  the  nature  described  now  in  course  of  construc- 
tion or  hereafter  to  be  constructed.)  / 

I  am  further  to  explain  that — 

(a)  All  the  railways  in  this  country  are  privately  owned,  power 
for  their  construction  being  obtained  by  special  acts  of  Parliament, 
or  in  the  case  of  lines  of  minor  importance  by  orders  or  certificates 
granted  under  the  general  railways  acts,  entitled,  respectively,  the 
"  Light  railways  act,  1896,"  and  the  "  Railways  construction  facilities 
act,  1864."  Subsidiary  lines  in  Ireland  may  also  be  authorized  by 
orders  in  council  made  by  the  lord  lieutenant. 

(b)  These  special  acts,  etc.  (iinless  promoted  by  companies  already 
incorporated)  form  promoters  into  railway  companies,  giving  them 
authority  to  raise  a  specified  amount  of  share  and  loan  capital  and  to 
make  charges  not  exceeding  certain  fixed  maxima  for  the  conveyance 
of  passengers  and  goods.  Each  such  act  also  incorporates  various 
general  acts  relating  to  railways,  among  which  may  be  mentioned 
the  lands  clauses  acts,  the  railways  clauses  act,  and  the  companies 
clauses  acts,  dealing  severally  with  the  compulsory  acquisition  of 
lands,  the  construction  and  maintenance  of  railways,  and  the  distri- 
bution and  application  of  a  company's  capital. 

(c)  Railway  companies  are  placed  under  various  obligations  in 
regard  to  the  conveyance  of  traffic  by  the  railway  and  canal  traffic 
acts,  1854-1894,  and  by  the  cheap  trains  act,  188-3.  Companies  are 
required,  in  view  of  certain  remissions  granted  to  them  in  respect  of 
the  payment  of  passenger  duty,  to  provide  sufficient  accommodation 
for  the  conveyance  at  cheap  fares  of  third-class  passengers  and  work- 
niAn,  By  the  same  act  of  1883  provision  is  made  for  the  carriage  on 
railways  of  His  Majesty's  naval  and  military  forces. 

(d)  Subject  to  the  provisions  of  the  general  railways  acts,  Jie     '■. 
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responsibility  for  the  safe  working  of  the  traffic  upon  a  railway  rests 
with  the  company  concerned. 

•  I  am  to  add  that  the  board  of  trade  regret  that  they  have  no  spare 
copies  of  the  various  general  acts  mentioned  in  this  letter  or  in  the 
accompanying  prints  other  than  the  railway  employment  (prevention 
of  accidents)  act,  1900,  but  that  a  collection  of  these  acts  (1830-1898) 
is  contained  in  a  work  entitled  "  Biggs'  General  Railway  Acts," 
which  is  published  (price,  25s.)  by  Messrs.  Waterlow  &  Sons  (Lim- 
ited) ,  49  Parliament  street,  S.  W. 

I  am,  sir,  your  obedient  servant, 

T.  H.  E.  Pelham. 
The  Secretary  of  the  American  Embassy, 

1^3  Victoria  street,  S.  W. 


MEMORANDUM— RAILW ATS:  IXSPECTIOXS  AND  INaUIEIES  INTO 
ACCIDENTS,  HELD  ON  BEHALF  OF  THE  BOARD  OF  TRADE. 

The  regulation  of  railways  act,  1842,  rende;rs  it  obligatory  upon 
every  railway  company  to  give  notice  to  the  board  of  trade  of  its 
intention  to  open  for  passenger  traffic  any  railway  or  section  of  a 
railway.  This  provision  has  no  reference  to  lines  used  wholly  for 
goods  traffic.  On  receipt  of  such  notice  the  board  of  trade  is  required 
to  cause  the  line  to  be  inspected  before  the  opening  takes  place.  If 
the  officer  appointed  by  the  board  should,  after  inspection,  report  to 
the  department  that  in  his  opinion  "  the  opening  of  the  line  would  be 
attended  with  danger  to  the  public  using  the  same,  by  reason  of  the 
incompleteness  of  the  works  or  perma,nent  way,  or  of  the  insufficiency 
of  the  establishment  for  working  such  railway,"  the  department  may 
direct  the  company  to  postpone  the  opening  of  the  line  for  one  month 
at  a  time,  the  process  being  repeated  from  month  to  month  as  often 
as  may  be  necessary.  The  company  is  liable  to  a  fine  of  £20  a  day  if 
it  should  open  a  railway  in  contravention  of  such  order.  The  inspec- 
tions made  by  the  officers  of  the  board  of  trade  are  very  complete,  -the 
permanent  way,,bridgeSj  viaducts,  tunnels,  stations,  and  other  works 
are  carefully  examined,  iron  and  steel  girders  are  tested,  and  the 
signaling  and  interlocking  are  thoroughly  tried,  and  every  means  are 
employed  to  ascertain  that  the  railway  has  been  constructed  and  com- 
pleted VI  the  most  satisfactory  manner.  A  simple  code  of  require- 
ments has  been  prepared  by  the  department  for  the  guidance  of  rail- 
way companies,  and  as  the  special  circumstances  of  each  line  are  con- 
sidered on  their  merits  it  does  not  often  happen  that  it  becomes 
necessary  to  postpone  the  opening  of  a  new  line.  The  act  does  not 
authorize  the  department  to  inspect  any  railway  after  it  has  been 
opened  unless  some  alteration  or  addition  is  made  to  it.  It  is  the 
duty  of  the  comxjany  to  maintain  the  line  in  accordance  with  the 
standard  of  efficiency  which  it  originally  possessed,  but  whether  it 
does  so  or  not  the  board  of  trade  has  no  power  to  interfere.  It  may 
be  of  interest  to  state  here  that  all  tramways  or  street  railways,  or 
any  extension  of  them,  whether  worked  by  horses,  steam,  or  elec- 
tricitVj  have  also  to  be  inspected  for  the  board  of  trade'  and  "  certified 
as  fit  for  traffic  "  before  they  may  be  opened  for  public  use. 
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The  regulation  of  railways  act  of  1871  renders  it  obligatory  on  all 
railway  companies  to  give  notice  to  the  department  of  any  accident 
which  may  occur  in  or  about  the  railway,  or  any  works  or  buildings , 
connected  therewith — that  is  to  say,  any  accident  attended  with  loss 
of  life  or  personal  injury  to  any  person  whatsoever,  any  collision  in 
which  one  of  the  trains  is  a  passenger  train,  any  passenger  train,  or 
part  of  such  train,  leaving  the  rails,  or  any  other  accident  likely  to 
have  caused  loss  of  life  or  personal  injury,  specified  on  that  behalf 
by  any  order  made  from  time  to  time  by  the  board  of  trade.  On 
receipt  of  such  report  the  department  is  authorized  to  cause  an 
inquiry  to  be  made  into  the  cause  of  any  accident  so  reported,  and  the 
officer  appointed  to  hold  the  inquiry  has  power  to  enter  upon  any  rail- 
way premises  for  the  purpose  of  his  inquiry,  to  summon  any  person 
engaged  upon  the  railway  to  attend  the  inquiry  as  a  witness,  and  to 
require  the  production  of  all  books  and  documents  which  he  considers 
necessary  for  the  purpose.  There  is  no  statutory  procedure  laid  down 
for  such  inquiries,  which  are  conducted  in  the  manner  that  seems  to 
the  officer  best  suited  to  the  circumstances  of  the  case,  but  a  fairly 
well  recognized  procedure  has  grown  up.  The  site  of  the  accident  is 
first  visited  and  a  careful  investigation  made  of  all  the  circumstances 
attending  the  disaster.  An  adjournment  is  then  made  to  a  room 
and  the  evidence  of  the  various  witnesses  is  taken  down  verbatim. 
The  court  is  not  a  court  of  law,  and  witnesses  are  not  examined  on 
oath,  nor  is  the  officer  bound  by  the  strict  law  of  evidence;  it  is 
simply  a  court  of  inquiry.  The  admission  of  the  general  public  and 
of  the  press  rests  within  the  discretion  of  the  officer,  the  usual  prac- 
tice being  to  admit  the  press  and  public  in  cases  of  general  interest, 
unless  there  has  been  loss  of  life  and  there  is  any  chance  of  any 
servant  of  the  company  or  of  any  other  person  being  put  upon  his 
trial  for  manslaughter  or  other  grave  offense,  such  as  criminal  negli- 
gence, in  which  case  it  is  not  as  a  rule  considered  advisable  to  acimit 
the  press,  etc.,  lest  the  person  implicated  might  be  prejudiced  by  any- 
thing that  transpired  during  the  inquiry.  It  must  be  clearly  borne 
in  mind  that  the  inquiry  by  the  board  of  trade  is  for  the  purpose  of 
ascertaining  the  cause  of  the  accident  with  the  view  of  preventing  a 
recurrence  of  the  same,  and  not  for  the  purpose  of  penalizing, anyone; 
the  latter  is  left  to  be  dealt  with  by  the  usual  process  of  law.  A 
board  of  trade  inquiry,  therefore,  is  in  addition  to  and  independent 
of  any  proceedings  before  the  coroner  or  magistrate.  The  act  of 
1871  confers  upon  the  coroner,  when  holding  an  inquest  on  the  death 
of  a  person  occasioned  by  a  railway  accident,  the  right  to  request  the 
board  of  trade  to  appoint  an  inspector,  or  some  person  possessing 
special  knowledge,  to  act  as  assessor  to  the  coroner,  and  this  is 
sometimes  done.  But  such  a  course  does  not  prevent  the  department 
from  holding  an  independent  inquiry.  The  same  act  empowers  the 
board  of  trade  to  hold  what  is  called  a  "  formal  investigation  "  into 
the  cause  of  any  accident,  in  lieu  of,  or  in  addition  to,  the  less  formal 
inquiry  to  which  reference  has  been  made.  In  the  event  of  such 
"  formal  investigation  "  being  held,  the  board  may  appoint  "  any 
person  or  persons  possessing  special  or  legal  knowledge  to  assist  an 
inspector  holding  the  inquiry,  or  may  direct  the  county  court  judge, 
stipendiary  magistrate,  metropolitan  police  magistrate,  or  other  per- 
son "  to  hold  the  inquiry  with  the  assistance  of  an  inspector  or  any 
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other  assessor.  Such  an  investigation  has  to  be  held  in  open  court 
and  the  witnesses  may  be  examined  on  oath,  and  the  court  has  all  the 
powers  of  a  court  of  summary  jurisdiction,  besides  all  the  powers  of 
an  inspector  under  the  act.  But  the  necessity  for  holding  such  a 
formal  investigation  has  very  rarely  arisen.  The  inspector,  after 
making  his  inquiry,  is  required  to  make  to  the  board  of  trade  a  report 
as  to  the  causes  oi  the  accident  and  the  circumstances  attending  the 
same,  with  any  observations  on  the  subject  which  he  deems  right,  and 
the  board  "  shall  cause  every  such  report  to  be  made  public  in  such 
manner  as  they  think  expedient."  The  usual  manner  of  publishing 
such  reports  is  to  forward  them  to  the  railway  companies  concerned 
and  to  the  press  and  to  anyone  else  who  is  interested.  The  reports 
are  subsequently  included  in  a  "  blue  book  "  and  presented  to  Parlia- 
ment. It  should  be  noted  that  although  the  officer  may  in  his  report 
make  recommendations  with  a  view  to  guarding  against  any  similar 
accident  occurring  in  the  future,  no  power  is  given  to  the  board  of 
trade  or  any  other  authority  to  compel  any  railway  company  to  adopt 
such  recommendations.  This  omission  is  sometimes  criticised  as  a 
defect  in  the  act,  but  it  is  not  really  so.  The  moral  effect  of  the 
publication  of  the  report  with  the  criticisms  of  the  company's 
methods  is  great,  and  it  seldom  happens  that  a  company  refuses  to 
adopt  or  at  least  to  test  the  recommendations  made  by  the  officer  who 
held  the  inquiry.  If,  however,  the  company  is  of  opinion  that  the 
sifggestions  of  the  officer  are  not  likely  to  be  useful,  or  are  for  any 
reason  inexpedient,  the  company  is  at  liberty  to  reject  them,'  the 
responsibility  of  so  doing  resting  on  it.  The  effect  of  this  latitude 
is  to  give  the  company  discretion  in  the  matter,  and  to  enable  the  act 
of  Parliament  to  be  administered  without  undue  interference. 

An  important  act  was  passed  in  1889,  putting  on  the  board  of 
trade  the  duty  of  calling  upon  all  railway  companies  throughout  the 
United  Kingdom  to  adopt  upon  all  lines  carrying  passengers  the 
system  of  block  working;  to  interlock  points  and  signals,  and  to  fit 
all  trains  carrying  passengers  with  "  continuous  brakes." 

A  reasonable  time  was  allowed  to  the  companies  in  which  to  comply, 
and  the  work  is  now  practically  complete.  In  respect  of  block  work- 
ing and  interlocking,  therefore,  the  lines  of  the  United  Kingdom  are 
far  ahead  of  those  of  any  other  country,  and  a  marked  diminution 
of  accidents,  particularly  of  collisions,  has  resulted  from  this  cause. 
The  use  of  the  electric  staff  or  electric  tablet  for  single  line  working, 
which  practically  combines  the  principle  of  block  working  with  the 
use  of  the  ordinary  train  staff,  is  held  to  be  a  compliance  with  the 
act.  If,  however,  the  ordinary  train  staff  is  used  in  conjunction  with 
train  "  tickets,"  then  block  instruments  have  to  be  provided  in  addi- 
tion. When  the  line  is  of  such  small  importance  that  the  traffic  can 
be  handled  by  one  engine  in  steam,  block  instruments  are  of  course 
not  required.  The  effect  of  the  regulations  is  that  single  lines  as 
well  as  double  lines  in  Great  Britain  are  worked  with  a  remarkable 
immunity  from  accident,  and^ead-on  collisions  are  almost  unknown. 

In  addition  to  the  acts  of  Parliament  safe-guarding  the  interests 
of  passengers,  recent  legislation  has  been  directed  to  the  protection 
of  the  servants  of  railway  companies,  and  investigations  are  held 
into  numerous  cases  of  injury,  fatal  or  otherwise,  which  befall  rail- 
way men.    A  code  of  rules  has  been  drawn  up  by  direction  of  Par- 
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liament  for  the  safety  of  the  men,  and  further  rules  are  at  present 
under  consideration. 

There  are  four  inspecting  officers,  whose  duties  are  chiefly,  though 
not  entirely,  confined  to  the  inspection  of  new  railways  and  tramways, 
or  new  works  on  railways,  e.  g.,  signal  boxes,  stations,  sidings,  junc- 
tions, etc.,  and  to  the  investigation  of  accidents  to  trains.  There  are 
also  two  assistant  inspecting  officers  and  two  subinspectors,  whose 
duties  are  chiefly  directed  to  the  investigation  of  accidents  to  railway 
servants.  The  above  staff  deals  with  all  the  railways  and  tramways 
in  the  United  Kingdom,  including  Scotland  and  Ireland.  The  duties 
are  sufficiently  onerous  and  responsible.  The  relations  between  the 
officers  of  the  board  of  trade  and  the  officers  of  the  railway  companies 
are  of  friendly  nature,  and  the  latter  do  all  they  can  to  assist  the 
former  in  the  performance  of  their  duties. 

H.  A.  Y. 

8  ElCHMOND   TERRACE,  S.  W.,  1903. 


REaUIREMENTS  OF  THE  BOARD  OF  TRADE  IN  REGARD  TO  TEE 
PRECAUTIONS  TO  BE  TAKEN  AGAINST  THE  RISK  OF  ACCIDENT 
BY  FIRE  ON  UNDERGROUND  ELECTRIC  RAILWAYS. 

A.   STATIONS   AND   PERMANENT  WAT. 

(1)  Sleepers  to  be  of  hard  wood,  not  creosoted,  and  to  be  laid  in 
concrete  or  ballast  and  covered  with  a  layer  of  gravel  or  finely 
broken  stone  free  from  dust,  the  ballast  to  be  finished  to  a  level  sur- 
face so  as  to  form  a  convenient  roadway  for  passengers  in  case  of 
emergency.  If  ballast  is  not  used,  the  space  between  the  rails  to  be 
covered  with  granolithic  slabs,  or  slabs  of  a  similar  material,  to  form 
as  wide  a  roadway  as  possible  for  passengers.  No  timber  planks  to 
be  used. 

(2)  Tunnels  to  be  provided  with  lights  capable  of  being  turned 
on  from  the  stations  at  either  end  of  each  section  and,  if  necessary, 
at  some  intermediate  points.  The  lighting  circuits  to  be  independent 
of  the  traction  supply. 

(3)  Separate  entrances  to  and  exits  from  each  platform  of  the  sta- 
tions to  be  provided,  and  to  be  situated  as  nearly  as  possible  in  the 
middle  of  the  platforms. 

(4)  All  stairways,  passages,  and  exits  from  the  stations  to  be  con- 
spicuously lighted.  Not  less  than  25  per  cent  of  the  lights  in  these 
places  to  be  supplied  from  independent  source.  If  necessary,  the 
exits  to  be  made  more  conspicuous  by  the  use  of  colored  lights  in 
addition  to  white  lights. 

(5)  Platforms  not  to  be  made  of  wood,  and  woodwork  to  be  elim- 
inated as  far  as  possible  from  signal  boxes,  lifts,  offices,  etc.,  below 
ground. 

(6)  Efficient  hydrants,  hose,  and  fire-prevention  appliances  to  be 
provided. 

(7)  Ventilating  ways  to  be  provided  wherever  possible  from  the 
station  and  the  tunnels  to  the  surface. 
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B.   EQUIPMENT. 

(8)  Cars  to  be  constructed  of  metal ;  ■woodwork  to  be  reduced  to  a 
rainimum  and  to  be  noninflammable.  Hard  wood  to  be  used  in  pref- 
erence to  soft.  Interior  fittings,  panels,  seats,  etc.,  to  be  of  incombus- 
tible material. 

(9)  No  main  electric  cable  to  be  carried  through  the  train,  and 
motors-  to  be  placed  on  the  front  and  rear  carriages  only.  No  motor 
to  be  situated  in  the  middle  of  the  train. 

(10)  Means  to  be  provided  at  both  ends  of  every  train  to  enable 
passehgers  to  alight  from  the  cars  in  case  of  emergency.  Oil  lamps 
to  be  carried  in  every  train. 

(11)  India  rubber  or  other  inflammable  insulating  materials  to  be 
avoided  as  much  as  possible,  and  the  outer  covering  of  cables  to  be 
noninflammable  material  that  will  not  give  off  smoke. 

(12)  Means  to  be  provided  for  enabling  a  driver  at  any  part  of 
the  tunnel  to  put  himself  into  telephonic  communication  with  the 
adjacent  stations. 

Herbert  jEKYiiU 

Board  oe  Trade  (Railway  Department)  ,  May,  1904. 


REaUIBEMENTS  OF  THE  BOARD  OE  TRABE  IST  REGARD  TO  THE 
OPENING  OF  RAILWAYS. 

a.  documents  to  be  sent  to  the  RAHiWAY  DEPARTMENT,  BOARD  OP 
TRADE,  PREVIOUSLY  TO  THE  SECOND  NOTICE  OF  THE  INTENTION  TO 
OPEN   A  RAILWAY   BEING   GIVEN. 

I.  Copies  of  the  parliamentary  plans  and  sections,  with  any  devia- 
tions which  Hijay  have  been  made  during  construction  marked  thereon 
in  red;  and  with  the  corrections  in  the  distances,  levels,  inclinations, 
sections  of  ground,  arid  radii  of  curves,  rendered  necessary  by  such 
deviations,  also  marked  in  r^d.  The  positions  of  the  several  stations 
to  be  also  given. 

II.  A  table  of  gradients  and  level  portions. 

III.  A  table  of  curves  and  straight  por- 
tions. 

IV.  A  table  of  cuttings  and  embankments. 

V.  A  table  of-  all  bridges  either  under  or 
over  the  railT?^ay. 

VL  A  table  of  viaducts  carrying  the  rail- 
way. 

VII.  .A  table  of  all  level  crossings  of  public, 
occupation,  private  or  bridle  roads,  and, foot- 
ways. 

,  VIII.  A  table  of  timnels. 

iX.  A  table  of  aqueducts'  and!  culverts  5 
feet  or  more  in  diameter  or  width. 

•  These  will  be  supplied  on  application. 


According  to  the 
prescribed  forms." 
The  situations  of 
works,  etc.,  should  be 
described  by  reference 
to  a  fixed  point. 
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X.  Detailed  information  under  the  following  heads : 

(1)  Permanent  way. — Whether  the  line  be  double  or  single  or 
partly  double  and  partly  single;  the  distances  from  the  fixed  point 
adopted  in  the  tables,  at  which  the  single  portions,  if  any,  commence 
and  terminate — or,  for  a  single  line,  at  which  the  passing  places  or 
the  sidings  commence  and  terminate;  the  width  at  formation  level; 
the  gauge;  the  space  between  the  lines,  and  between  the  lilies  and 
sidings;  the  description  (with  a  diagram  section)  of  rails  emjployed, 
their  length  and  weight  per  yard;  the  description  and  weight  of 
chairs,  where  these  are  employed;  the  mode  of  fixing  chairs  and 
securing  rails;  the  fastenings  adopted  for  the  joints  of  rails;  the 
description  of  sleepers,  with  their  smallest  and  average  scantling  and 
length,  their  distances  from  centre  to  centre  if  transverse,  arid,  if  longi- 
tudinal, the  details  of  any  ties  by  which  they  are  connected;  the 
nature  of  the  ballast  and  its  depth  below  the  under  surface  of  .the 
sleepers. 

(2)  Fences. — Desci'iption  of  fences  adopted  for  the  line,  giving  in 
the  case  of  post  and  rail  fencing  the  height  of  the  top  rail,  and  the 
distance  between  posts;  and  in  the  case  of  wire  fencing,  the  height, 
number  of  wires,  distance  between  supports,  and  means  of  straining. 

(3)  Drainage. — If,  on  any  part  of  the  line,  the  drainage  has  been 
attended  with  peculiar  difficulty,  details  should  be  given. 

(4)  Stations. — Their  names,  and  their  distances  from  the  fixed 
point;  the  gradients  on  which  they  are  situated  and  a,pproached; 
and  the  length  and  height  of  the  platforms. 

(5)  Width  of  line. — The  minimum  space  allowed  at  and  over  a 
height  of  3  feet  above  the  rail  level,  between  the  sides  of  the  widest 
carriages  to  be  used  and  any  fixed  works,  such  as  pillars  and  walls  at 
stations,  abutments,  piers,  supports,  arches,  girders,  telegraph  and 
signal  posts,  sheds,  etc.,  along  the  line.  The  minimum  section  of 
each  tunnel  to  be  appended,  showing  within  it  a  section  of  the  widest 
carriage  to  be  used  on  the  line. 

(6)  Viadudts  and  bridges. — Drawings  in  detail  of  all  viaducts  and 
bridges,  either  over  or  under  the  railway,  accompanied  by  a  diagram 
or  a  statement  of  stresses,  together  with  sufficient  information  to 
enable  the  strength  of  the  girders,  etc.,  to  be  ascertained  by  calcula- 
tion. The  weight  of  each  main  girder  and  the  total  weight  of  the 
superstructure  (including  ballast  if  used)  of  all  girder  spans  to  be 
stated  on  the  plans. 

(7)  Plans  and  sections  of  the  stations,  platforms,  approaches,  etc. 

(8)  Diagrams  of  the  signalling  arrangements  at  all  junctions,  sta- 
tions, block  posts,  etc. 

B.   REQUIREMENTS. 

grSr''  **'*'  ^"  '^^^  requisite  apparatus  for  providing  by  means  of 
the  block  telegraph  system  an  adequate  interval  of  space 
between  following  trains,  and,  in  the  case  of  junctions, 
between  converging  or  crossing  trains.  In  the  case  of 
single  lines  worked  by  one  engine  under  steam  (or  two  or 
more  coupled  together)  carrying  a  staff,  no  such  appa- 
ratus will  be  required, 
signals.  2.  Home  signals  and  distant-signals  for"  each  direction 

to  be  fixed  at  stations  and  junctions,  with  extra  signals 
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for  such  dock  or  bay  lines  as  are  used  either  for  the  arrival 
or  for  the ,  departure  of  trains,  and  starting  signals  for 
each  direction  at  all  passenger  stations  which  are  also 
block  j>osts.  On  passenger  lines  all  cross-over  roads  and 
all  connexions  for  goods  or  mineral  lines  and  sidings  to  be 
proteefed  by  home  and  distant-  ignals,  and  as  a  rule  at  all 
important  running  junctions,  £t  separate  distant-signal  to 
be  provided  in  connexion  with  each  home-signal.. 

Signals  may  be  dispensed  with  on  singfe  lines  under 
the  following  conditions : 

(a)  At  all  stations  and  siding  connexions  upon  a  line 
worked  by  one  engine  only  (or.  two  engines  coupled  to- 
gether) carrying  a  staff,  and  when  all  points  are  locked 
by  such  staff. 

(6)  At  any  intermediate  siding  connexion  upon  a  line 
worked  under  the  train  staff  and  ticket  system,  or  under 
the  electric  staff,  or  tablet  system,  where  the  points  are 
locked  by  the  staff  or  tablet. 

(p)  At  interinediate  stations,  which  are  not  staff  or 
tablet  stations,  upon  a  line  worked  under  the  electric 
staff  or  tablet  system,  sidings,  if  any,  being  Jocked  as 
in  (6). 

3.  The  signals  at  junctions  to  be  on  separate  posts  or 
on  brackets;  and  the  signals  at  stations,  when  there  is 
more  than  one  arm  on  one  side  of  a  post,  to  be  made  to 
apply, — the  first  or  upper  arm  to  the  line  on  the  left,  the 
sexond  arm  to  the  line  next  in  order  from  the  left,  and 
so  on;  but  in  cases  where  the  main  or  more  important 
line  is  not  the  one  on  the  left,  separate  signal  posts  to 
be  provided,  ot  the  arms  to  be  on  brackets.  Distant-  ' 
signals  to  be  distinguished  by  notches  cut  out  of  the  ends 
of  the  arms,  and  to  be  controlled  by  home  or  starting 
signals  for  the  same  direction,  when  on  the  same  posti 
A  distant-signal  arm  must  not  be  placed  above  a  home 
or  starting  signal  arm  on  the  same  post  for  trains  going 
in  the  same  direction. 

In  the  case  of  sidings,  a  low  short  arm  and  a  small  sig- 
nal light,  distinguishable  from  the  arms  or  lights  for  the 
passenger  lines,  may  be  employed,  but  in  such  cases  disc 
signals  are,  as  a  rule,  preferable. 

Every  signal  arm  to  be  so  weighted  as  to  fly  to  and 
remain  at  danger  on  the  breaking  at  any  point  of  the 
connexion  between  the  arm  and  the  lever  working  it. 

4.  The  signal  lights  to  be  green  for  all  right,  and  red 
for  danger;  the  back  lights  (visible  only  when  the  sig- 
nals are  at  danger)  to  be  white. 

5.  Facing-pomts  to  be  placed  as  near  as  practicable  to    Points 
the  levers  by  which  they  are  worked  or  bolted.    The  limit 

of  distance  from  levers  working  points  to  be  200  yards  " 
in  the  case  of  facing  points,  and  300  yards  in  the  case  of 

^  "In  cases  where  facing  points  are  "power  worked"  this  dis- 
tance has  been  provisionally  extended  to  300  yards. 
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trailing-points  on  the  main  line,  or  safety-points  of  goods 
lines  and  sidings. 

In  order  to  ensure  that  the  points  are  in  their  proper 
position  before  the  signals  are  lowered,  and  to  prevent 
the  signalman  from  shifting  them  while  a  train  ite  pass- 
ing over  them,  all  facing-points  must  be  fitted  with  fac- 
ing-point locks  and  locking  bars,  and  with  means  for 
detecting  any  failure  in  the  connexions  between  the 
signal-box  and  points.  The  length  of  the  locking  bars 
to  exceed  the  greatest  wheel-base  between  any  two  pairs 
of  wheels  of  the  vehicles  in  use  on  the  line,  and  the  stock 
rails  to  be  tied  to  gauge  with  iron  or  steel  ties.  All 
points,  whether  facing  or  trailing,  to  be  worked  or  bolted 
by  rods,  and  not  by  wires,  and  to  be  fitted  with  two  con- 
necting rods. 
Interlocking.  6.  The  levers  by  which  points  and  signals  are  worked 
to  be  interlocked  and,  as  a  rule,  brought  close  together, 
into  the  position  most  convenient  for  the  person  working 
them,  in  a  signal-box,  or  on  a  properly  constructed  stage. 
The  signal-box  to  be  commodious,  and  to  be  supplied 
with  a  clock  and  with  a  separate  block  instrument  for 
signaling  trains  on  each  line  of  rails.  The  point-levers 
and  signal-levers  to  be  so  placed  in  the  box  that  the  sig- 
nalman when  working  them  shall  have  the  best  possible 
view  of  the  railway,  and  the  box  itself  to  be  so  situated 
as  to  enable  the  signalman  to  see  the  arms  and  the  lights 
of  the  signals,  and  the  working  of  the  points.  The  back 
lights  of  the  signal  lamps  to  be  made  as  small  as  possible, 
having  regard  to  efficiency,  and  when  the  front  lights  are 
■  visible  to  the  signalman  in  his  box  no  back  lights  to  be 
provided.  The  fixed  lights  in  the  signal-box  to  be 
screened  off,  so  as  not  to  be  mistakeable  for  the  signals 
exhibited  to  control  the  running  of  trains.  If,  from  any 
unavoidable  cause,  the  arm  and  light  of  any  signal  can- 
not be  seen  by  the  signalman,  they  must,  as  a  rule,  be 
repeated  in  the  box. 

7.  The  interlocking  to  be  so  arranged  that  the  signal- 
man shall  be  unable  to  lower  a  signal  for  the  approach 
of  a  train,  until  after  he  has  set  the  points  in  the  proper 
position  for  it  to  pass;  that  it  shall  not  be  possible  for 
him  to  exhibit  at  the  same  moment  any  two  signals  that 
can  lead  to  a  collision  between  two  trains ;  and  that,  after 
having  lowered  the  signals  to  allow  a  train  to  pass,  he 
shall  not  be  able  to  move  any  points  connected  with,  or 
leading  to,  the  line  on  which  the  train  is  moving.  Points 
also,  if  possible,  to  be  so  interlocked  as  to  avoid  the  risk 
of  a  collision. 

Home  or  starting  signals,  next  in  advance  of  trailing 
points,  when  lowered,  to  lock  such  points  in  eithra*  posi- 
tion, unless  such  locking  will  unduly  interfere  with  the 
traffic. 

A.  distant-signal  must  not  be  capable  of  being  lowered 
unless  the  home  and  starting  signals  in  advance  of  it  have 
been  lowered. 
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8.  Sidings  to  be  so  arranged  that  shunting  operations    swings. 
upon  them  shall  cause  the  least  possible  obstruction  to 

the  passenger  lines.  Safety  pointe  to  be  provided  upon 
goods  and  mineral  lines  and  sidings,  at  their  junctions 
with  passenger  lines,  with  the  points  closed  against  the 
passenger  lines  and  interlocked  with  the  signals. 

9.  Junctions,  siding  connexions,  and  cross-over  roads    Junctions, 
in -a  passenger  station,  to  be  so  arranged  as  to  prevent,* 

as  far  as  possible,  any  necessity  for  standing  trains  on 
them. 

10.  The  junctions  of  single  lines  to  be,  as  a  rule,  formed 
as  double-line  junctions. 

11.  The  lines  of  railway,  leading  to  the  passenger  plat-    stations. 
forms  to  be  arranged  so  that  the  engines  shall  always  be 

in  front  of  the  passenger  trains  as  they  arrive  at  and 
depart  from  a  station;  and  so  that,  in  the  case  of  double 
lines  or  of  passing  places, on  single  lines,  each  line  shall 
have  its  own  platform.  At  terminal  stations  a  double 
line  of  railway  must  not,  as  a  rule,  end  as  a  single  line. 

12.  Platforms  to  be  continuous  and  of  sufficient  length 
to  accommodate  the  longest  trains  using  them ;  to  be  hot 
less  than  6  feet  wide  for  stations  of  small  traffic,  nor  less 
than  12  feet  wide  for  important  stations ;  the  descents  at 
the  ends  of  platforms  to  be  by  ramps,  and  not  by  steps. 
Pillars  for  the  support  of  roofs,  and  other  fixed  works, 
not  to  be  less  than  6  feet  from  the  edges  of  the  platforms. 
The  height  of  the  platforms  above  rail  level  to  be  3  feet, 
save  under  exceptional  circumstances,  and  in  no  case  less 
than  2  feet  6  inches.  The  edges  of  the  platforms  to  over- 
hang not  less  than  12  inches.  As  little  space  as  possible 
to  be  left  between  the  edges  of  the  platforms  and  those  of 
the  footboards  on  the  carriages.  Shelters  and  conven- 
iences to  be  provided  on  platforms  where  necessary. 
Names  of  stations  to  be  shown  on  boards  and  on  the  plat- 
form lamps.  ■ 

13.  When  stations  are  placed  on  or 'near  a  viaduct  or 
bridge  under  the  railway,  a  parapet  or  fence  on  each  side 
to  be  provided  of  sufficient  height  to  prevent  passengers, 
who  may  by  mistake  leave  the  carriages  when  not  at  the 
platform,  from  falling  from  the  viaduct  or  bridge  in  the 
dark. 

14.  Foot-bridges  or  subways  to  be  provided  for  passen- 
gers to  cross  the  railway  at  all  exchange  and  other  impor- 
tant stations.  Staircases  or  ramps  leading  to  or  from 
platforms  to  be  at  no  point  narrower  than  at  the  top,  and 
the  available  width  to  be  in  no  case  contracted  by  any 
erection  or  fixed  obstruction  whatever  below  the  top. 

At  all  stations  where  crowding  may  be  expected,  the 
staircases  or  ramps  to  be  of  ample  width,  and  barriers  for 
regulating  the  entrance  of  the  crowd  at  the  top  to  be 
erected.  If  in  such  cases  there  are  gates  at  the  bottom,  a 
speaking  tube  or  other  means  of  communication  between 
the  top  and  bottom  to  be  provided;  and  in  all  cases  gates 
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at  the  bottom  of  a  staircase  or  ramp  to  open  outwards. 
For  closing  the  openings  at  the  top  sliding  bars  or  gates 
are  considered  best. 

The  steps  of  staircases  to  be  never  less  than  11  inches 
in  the  tread,  nor  more  than  7  inches  in  the  rise,  and  mid- 
way landings  to  be  provided  where  the  height  exceeds  10 
feet. 

Efficient  handrails  to  be  provided  on  both  staircases  and 
ramps.  Where  ramps  are  used,  ftie  inclination  not  to  ex- 
ceed 1  in  8. 

15.  A  clock  to  be  provided  at  every  station,  in  some  con- 
spicuous position  visible  from  the  platforms. 

16.  No  station  to  be  constructed,  and  no  siding  to  join 
a  passenger  line,  on  a  steeper  gradient  than  1  in  260,  ex- 
cept where  it  is  unavoidable.  When  the  line  is  double, 
and  the  gradient  at  a  station  or  siding-junction  is  neces- 
sarily steeper  than  1  in  260,  and  when  danger  is  to  be  ap- 
prehended from  vehicles  running  back,  a  catch-sidiiig 
with  points  weighted  for  the  siding,  or  a  throw-off  switch, 
to  be  provided  to  intercept  runaway  vehicles,  d,t  a  distance, 
outside  the  home  signal  for  the  ascending  line,  greater 
than  the  length  of  the  longest  train  running  upon  the  line. 

Pnder  similar  circumstances,  when  the  line  is  single, 
provision  for  averting  danger  from  runaway  vehicles  to 
be  made — 

(1)  At  a  station  in  one  of  the  following  manners: 

a.  A  second  line  to  be  laid  down,  a  second  platform  to 
be  constructed,  and  a  catch-siding  or  throw-oflf  switch  to 
be  provided  on  the  ascending  line  inside  the  loop  points. 

h.  A  loop  line  to  be  constructed  lower  down  the  incline 
than  the  station  platform,  with  a  similarly  placed  catch- 
siding  or  throw-off  switch. 

(2)  At  a  siding  junction,  in  one  of  the  following  man- 
ners— except  where  it  is  possible  to  work  thie  traffic  with 
the  engine  at  the  lower  end  of  a  goods  or  mineral  train, 
in  which  case  an  undertaking  (see  No.  34)  to  do  so,  given 
by  the  company,  will  be  accepted  as  sufficient : 

a.  A  similar  loop  to  be  constructed  as  in  the  case  of  a 
station. 

h.  Means  to  be  provided  for  placing  the  whole  train  on 
sidings  clear  of  the  main  line  before  any  shunting  opera- 
tions are  commenced. 

17.  Engine-turntables  of  sufficient  diameter  to  enable 
the  longest  engines  and  tenders  in  use  on  the  line  to  be 
turned  without  being  uncoupled,  to  be  erected  at  terminal 
stations,  and  at  junctions  and  other  places  at  whidi  the 
engines  require  to  be  turned,  except  in  cases  of  lines  upon 
which  the  traffic  is  worked  by  tank  engines  fitted  for  run- 
ning in  both  directions.  AH  turntables  to  be  kept  at  safe 
distances  from  the  adjacent  lines  of  rails. 

18.  Cast-iron  must  not  be  used  for  railway  unde^ 
bridges,  except  in  the  form  of  arch-ribbed  girders,  where 
the  material  is  in  compression. 
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In  a  cast-iron  arched  bridge,  or  in  the  cast-iron  girders 
of  an  over-bridge,  the  breaking  weight  of  the  girders  not 
to  be  less  than  three  times  the  permanent  load  due  to  the 
weight  of  the  superstructure,  added  to  six  times  the  great- 
est moving  load  that  can  be  brought  upon  it. 

In  a  wrought-iron  or  steel  bridge  the  greatest  load 
which  can  be  brought  upon  it,  added  to  the  weight  of  the 
superstructure,  jiot  to  produce  a  greater  strain  per  square 
inch  on  any  part  of  the  material  than,  five  tons  where 
wrought  iron  is  used,  or  six  tons  and  a  half  where  steel 
is  u'sed. 

The  engineer  responsible  for  any  steel  structure  to  for- 
ward to  the  board  of  trade  a  statement  of  the  tests  to 
which  the  material  has  been  subjected.  (See  Appen- 
dix I.) 

19.  In  cases  where  bridges  or  viaducts  are  constructed 
wholly  or  partially  of  timber,  a  sufficient  factor  of  safety 
to  be  provided  for. 

N.  B. — ^The  heaviest  engines,  boiler  trucks,  or  travelling 
cranes  in  lise  on 'railways  afford  a  measure  of  the  greatest 
moving  loads  to  which  a  bridge  can  be  subjected.  The 
above  rules  apply  equally  to  the  main  and  transverse 
girders  and  rail  bearers. 

20.  It  is  desirable  that  viaducts  should,  as  far  as  possi- 
ble be  wholly  constructed  of  brick  or  stone,  and  in  such 
cases  they  must  have  parapet  walls  on  each  side,  not  under 
4  feet  6  inches  in  height  above  the  rail  level  and  at  least 
18  inches  thick  up  to  a  height  of  12  inches  above,  rail  level. 

Where  it  is  not  practicable  to  construct  the  viaducts 
of  brick  or  stone,  and  iron  or  steel  girders  are  made 
use  of,  it  is  considered  best  that  in  important  viaducts 
the  permanent  way  should  be  laid  between  the  main 
girders.  In  all  cases  a  substantial  railing  or  parapet, 
with  a  height  of  not  less  than  4  feet  6  inches  above  rail 
level,  must  be  provided  by  an  addition  to  the  girders, 
unless  the  girders  themselves  are  sufficiently  high,  and  in 
exposed  places,  where  necessary,  an  efficient  wind  screen 
may  be  required.  On  important  viaducts  where  the 
superstructure  is  of  iron,  steel,  or  timber,  substantial 
outside  wheel  guards  to  be  fixed,  above  the  level  of  and  as 
close  to  the  outer  rails  as  possible,  but  not  so  as  to  be  lia- 
ble to  be  struck  by  any  part  of  an  engine  or  train  running 
on  the  rails. 

In  the  construction  of  the  abutments  or  piers  which  sup- 
port the  girders  of  high  bridges  and  viaducts,  cast-iron 
columns  of  small  size  must  not  be  used. 

In  all  large  structures  a  wind  pressure  of  56  lbs.  per 
square  foot  tb  be  assumed  for  the  purpose  of  calculation, 
which  will  be  based  on  the  rules  laid  down  in  the  report, 
dated  20th  May,  1881,  of  the  comnrittee  appointed  by  the 
board  of  trade  to  consider  the  question  of  wind  pressure 
on  railway  structures.    (See  Appendix  11.) 

21.  The  upper  surfaces  of  the  wooden  platforms  of 
bridges  and  viaducts  to  be  protected  from  fire, 

BY— VOL  5 — 05 10 


146 


APPEKDIX   B. 


rorinancnt 
way. 


Width  of 


line. 


Intervals  be- 
tween lines. 


Level  cross- 
ings. 


22.  The  joints  of  rails  to  be  secured  by  means  of  firfi- 
plates,  or  by  some  other  equally  secure  fastening.  On 
main  lines  and  lines  where  heavy  traffic  may  be  worked 
at  high  speed,  the  chairs  not  to  weigh  less  than  45  lbs., 
but  on  branch  lines  or  lines  on  which  the  traffic  is  light 
and  the  speed  is  low,  chairs  weighing  not  less  than  30  lbs. 
may  be  used. 

23.  When  chairs  are  used  to  support  the  rails  they  must 
be  secured  to  the  sleepers,  at  least  partially,  by  iron  spikes 
or  bolts.  With  flat-bottom  rails,  when  there  are  no  chairs, 
or  with  bridge  rails,  the  fastenings  at  the  joints,  and  at 
some  intermediate  places,  to  consist  of  fang  or  other 
through-bolts;  and  such  rails,  on  curves  with  radii  of 
15  chains  or  less,  to  be  tied  to  gauge  by  iron  or  steel  ties 
at  suitable  intervals. 

24.  In  any  curve  where  the  radius  is  10  chains  or  less. 
a  check-rail  to  be  provided. 

25.  Diamond  crossings,  as  a  rule,  not  to  be  flatter  than 
1  in  8.  .  . 

26.  No  standing  work  (other  than  a  passenger  plat- 
form) to  be  nearer  to  the  side  of  the  widest  carriage  in 
use  on  the  line  than  2  feet  4  inches,  at  any  point  between 
the  level  of  3  feet  above  the  rails  and  the  level  of  the 
upper  parts  of  the  highest  carriage  doors.  This  applies 
to  all  arches,  abutments,  piers,  supports,  girders,  tunnels, 
bridges,  roofs,  walls,  posts,  tanks,  signals,  fences,  and 
other  works,  and  to  all  projections  at  the  side  of  a  rail- 
way constructed  to  any  gauge. 

27.  The  intervals  between  adjacent  lines  of  rails,  where 
there  are  two  lines  only,  not  to  be  less  than  six  feet. 
Where  additional  running  lines  of  rails  are  alongside  the 
main  lines,  an  interval  of  not  less  than  10  feet  to  be 
provided,  if  possible,  between  such  additional  lines  and 
the  main  lines.  The  interval  between  running  lines  and 
sidings  to  be  not  less  than  8  feet. 

28.  At  all  level  crossings  of  public  roads  the  gates  to 
be  so  constructed  that  they  may  be  closed  either  across  the 
railway  or  across  the  road  at  each  side  of  the  crossing, 
and  a  lodge,  or,  in  the  case  of  a  station,  a  gate-keepers 
box,  to  be  provided,  unless  the  gates  are  worked  from  a 
signal-box.  The  gates  must  not  be  capable  of  being 
opened  at  the  same  time  for  the  road  and  the  railway, 
and  must  be  so  hung  as  not  to  admit  of  being  opened 
outwards  towards  the  road.  Stops  to  be  provided  to 
keep  the  gates  in  position  across  the  road  or  railway. 
Wooden  gates  are  considered  preferable  to  iron  gat^, 
and  single  gates  on  each  side  to  double  gates.  Bed  discs 
or  targets  must  be  fixed  on  the  gates,  with  lamps  for  night 
use ;  or  semaphore  signals  in  one  or  both  directions  inter- 
locked with  the  gates  may  be  required.  At  all  level  cross- 
ings of  public  roads  or  footpaths  a  footbridge  or  a  sub- 
way may  be  required. 

At  occupation  and  field  crossings  the  gates  must  be 
hung  so  as  to  open  outwards  from  me  line. 
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29.  Sidings  connected  with  the  main  lines  near  a  public 
road  level  crossing  to  be  so  placed  that  shunting  may  be 
carried  on  with  as  little  interference  as  possible  with 
the  level  crossing;  and,  as  a  rule,  the  points  of  the  sidings 
to  be  not  less  than  100  yards  from  the  crossing. 

30.  At  public  road  level  crossings  in  or  near  populous 
places  the  lower  portions  'of  the  gates  to  be  either  close- 
barred  or  covered  with  wire  netting. 

31.  Mile  posts,  half-mile  and  quarter-mile  posts,  and  ^^^^''^  p"**^' 
gradient-boards  to  be  provided  along  the  line. 

32.  Tunnels  and  long  viaducts  to  be  in  all  cases  con-  ^.^f^^^^Hf"' 
structed  with  refuges  for  the  safety  of  platelayers.    On 
under-bridges  without  parapets,  handrails  to  be  provided. 
Viaducts  of  steel,  iron,  or  timber  to  be  provided  with 
manholes  or  other  facilities  for  inspection. 

33.  .Continuous  brakes  (in  accordance  with  the  regula-  ^,^^^3"°"°"*' 
tion  of  railways  act  of  1889) ,  complying  with  the  follow- 
ing requirements,  to  be  provided  on  all  trains  carrying 
passengers,  viz : 

(1)  The  brake*  must  be  instantaneous  in  action  and 
capable  of  being  applied  by  the  engine-driver  and  guards; 

(2)  The  brake  must  be  ^elf-applying  in  the  event  of 
any  failure  in  the  continuity  of  its  action; 

(3)  The  brake  must  be  capable  of  being  applied  to 
every  vehicle  of  the  train,  whether  carrying  passengers 
or  not ; 

The  brake  must  be  in  regular  use  in  daily  working ; 

The  materials  of  the  brake  must  be  of  a  durable 
character,  and  easily  maintained  and  kept  in  order. 

34.  Any  undertaMng  furnished  by  a  railway  company 
to  be  under  the  seal,  and  signed  by  the  chairman  and  sec- 
retary, of  the  company. 

C.   MODES  OV  WORKING  SINGLE   LIKES. 

In  the  case  of  a  Une  being  singlie,  an  undertaking  must  be  sent  to  the 
board  of  trade,  through  the  inspecting  officer,  to  the  effect  that  one  of 
the  three  following  modes  of  working  single  lines  will  be  adopted, 
namely: 

I.  By  train-staff  and  train-tickets  in  the  mode  described  in  the  fol- 
lowing rules,  combined  with  the  absolute  block-telegraph  system: 

BUIiES  I'OB  WOBKING  THE   SINGLE  UNE,   BETWEEN   A,  B,  C,  ETC,  ' 

1.  Either  a  train-staff  or  a  train-ticlset  ia  to  be  carried  witli  each  engine  or 
train  to  and  fro,  and  for  this  purpose  [one,  two,  or  more]  train-staffs  and  sets 
of  train-ticl£ets  will  be  employed,  e.  g.: 


8i 


- 

Colonr  of 

staff  and 

ticket. 

Form  of 

staff  and 

ticket. 

Bed 

Bine 

Etc. 

One  between  B  and  C-. --. 

Bound, 

Etc. 
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2.  No  engine  or  train  is  to  be  permitted  to  leave  or  pass  either  of  the  staff- 
stations,  A,  B,  C,  unless  the  staff  for  the  portion  of  the  line  over  which  it  is  to 
travel  is  then  at  the  station ;  and  no  engine-di-iver  is  on  any  account  to  leave  or 
pass  a  staff-station  without  seeing  such  train-staff. 

3.  If  no  second  engine  or  train  is  intended  to  follow,  the  staff  is  to  be  given 
to  the  engine-driver. 

4.  If  other  engines  or  trains  are  intended  to  follow  before  the  staff  can  be 
returned,  a  train-ticket,  stating  "staff  following,"  is  to  be  given  to  the  engine- 
driver  of  the  first  engine,  and  so  on  with  any  other  except  the  last,  the  staff 
itself  being  sent  with  the  last  After  the  staff  has  been  sent  away,  no  other 
engine  or  train  is  to  leave  the  staff-station  under  any  circumstances  whatever 
until  the  return  of  the  staff. 

5.  The  train-ticltets  are  to  be  kept  in  a  box  fastened  by  an  inside  spring,  and 
the  key  to  open  the  box  must  be  the  train-staff,  so  that  a  ticliet  cannot  be 
obtained  without  the  train-staff.  The  removal  of  the  train-staff  must  lock 
the  box. 

6.  The  train-staffs,  the  train-tickets,  and  the  ticket-boxes  are  to  be  painted  or 
printed  in  different  colours,  e.  g.,  red  for  the  line  between  A  and  B;  blue  for 
that  between  B  and  C,  etc.,  the  inside  springs  and  the  keys  on  the  staffs  being 
"feo  arranged  that  the  red  staff  cannot  open  the  blue  box,  or  the  blue  staff»the  red 
box,  and  so  forth. 

7.  The  ticket-boxes  are  to  be  kept  in  the  signal-boxes  or  in  the  booking- 
offices  at  the  staff-stations. 

8.  The  sole  person  authorised  to  receive,  exhibit,  or  deliver  the  staff  or  ticket 
is  either  the  station-master,  the  inspector,  the  signalman,  ot  the  person  in  charge 
for  the  time  at  a  staff-station. 

9.  The  usual  special  train  tail-signal,  "  engine  or  train  following,"  must  be 
used  by  every  engine  or  train  carrying  a  ticket,  for  the  information  of  the 
platelayers,  gatekeepers,  and  others. 

10.  When  a  ballast  train  has  to  do  work  on  the  line,  the  staff  only  and  no  tick- 
ets to  be  used  by  such  train.  This  will  close  the  line  whilst  the  ballast  train  is 
at  work.  The  ballast  train  must  proceed  to  one  of  the  two  staff-stations  in  order 
to  open  the  line  before  the  ordinary  traffic  can  be  resumed. 

11.  In  the  event  of  an  engine  or  train  brealcing  down  between  two  staff- 
stations,  the  fireman  or  guard  is  to  take  the  train-staff,  if  with  the  train,  to  the 
staff-station  in  the  direction  whence  assistance  may  be  expected,  so  that  the  staff 
may  be  at  that  station  on  the  arrival  of  an  engine.  Should  the  engine  or  train 
that  fails  be  in  possession  of  a  train-ticket  instead  of  the  staff,  assistance  can 
only  come  from  the  station  at  which  the  train-staff  has  been  left.  The  fireman 
will  accompany  any  assisting  engine  to  the  place  where  the  engine  or  train 
broke  down. 

II.  With  only  one  engine  in  steam,  or  two  or  more  engines  coupled 
together,  upon  the  single  line  or  any  section  thereof  at  one  and  the 
same  time. 

Such  engine  or  engines  to  carry  the  staff  belonging  to  the  line  or 
section  on  which  the  train  is  travelling. 

(N.  B. — ^No  tickets  to  be  allowed  under  this  mode  of  working.)- 

III.  By  the  electric  tablet  or  electric  staff  system,  under  which  only 
one  of  the  tablets  (or  staffs)  applying  to  any  section  can  be  in  use  at 
the  same  time. 

(N.  B.— The  approval  of  the  Board  of  Trade  to  be  obtained  for  the 
apparatus  proposed  to  be  used,  and  for  the  rules  of  working,  which 
should  be  of  a  somewhat  similar  character  to  those  detailed  under 
mode  of  working.  No.  I.) 

Herbert  Jekyu.. 
Board  of  Trade  (Eailway  Department), Feiriiary,  1905. 
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Appendix  1. — Extract  from  the  repoii,  dated  March,  1811,  of  the  committee 
appomted  by  the  'boa/rd  of  trade  to  consider  the  practicaMUty  of  assigning  a 
safe  co-effioient  for  th^  use  of  steel  in  railway  structwes. 

We  recommend  that  the  employment  of  steel  In  engineering  structures  should 
he  authorised  by  the  board  of  trade  under  the  following  conditions,  namely : 

First.  That  the  steel  employed  should  be  cast  steel  or  steel  made  by  some 
process  of  fusion,  subsequently  rolled  or  hammered,  and  that  it  should  be  of  a 
quality  possessing  considerable  toughness  and  ductility,  and  that  a  certificate  to 
the  effect  that  the  steel  is  of  this  description  and  quality,  should  be  forwarded 
to  the  board  of  trade  by  the  engineer  responsible  for  the  structure. 

Second.  That  the  greatest  load  which  can  be  brought  xipon  the  bridge  or 
structure,  added  to  the  weight  of  the  superstructure  should  not  produce  a  greater 
strain  in  any  part  than  6i  tons  per  square  inch. 


Appendix  II. — Extract  from  the  report,  dated  May,  1881,  of  the  committee 
appointed  by  the  board  of  trade  to  consider  the  question  of  wind  pressure  on 
railway  structures. 

We  are  of  opinion  that  the  following  rulfes  will  sufficiently  meet  the  cases 
referred  to — 

(1)  That  for  railway  bridges  and  viaducts  a  maximum  wind  pressure  of  5(3 
lbs.  per  square  foot  should  be  assumed  for  the  purpose  of  calculation. 

(2)  That  where  the  bridge  or  viaduct  is  formed  of  close  girders,  and  the  tops 
of  such  girders  are  as  high  or  higher  than  the  top  of  a  train  passing  over  the 
bridge,  the  total  wind  pressure  upon  such  bridge  or  viaduct  should  be  ascer- 
tained by  applying  the  full  pressure  of  56  lbs.  per  square  foot  to  the  entire  ver- 
tical surface  of  one  main  girder  only.  But  if  the  top  of  a  train  passing  over  the 
bridge  is  higher  than  the  tops  of  the  main  girders,  the  total  wind  pressure  upon 
such  bridge  or  viaduct  should  be  ascertained  by  applying  the  full  pressure  of  56 
lbs.  per  square  foot  to  the  entire  vertical  surface  from  the  bottom  of  the  main 
girders  to  the  top  of  the  train  passing  over  the  bridge. 

(3)  That  where  the  bridge  or  viaduct  is  of  the  lattice  form  or  of  open  con- 
struction, the  wind  pressure  upon  the  outer  or  windward  girder  should  be  ascer- 
tained by  applying  the  full  pressure  of  56  lbs.  per  square  foot,  as  if  the  girder 
were  a  close  girder,  from  the  level  of  the  rails  to  the  top  of  a  train  passing  over 
such  bridge  or  viaduct,  and  by  applying  in  addition  the  full  pressure  of  56  lbs. 
per  square  foot  to  the  ascertained  vertical  area  of  surface  of  the  ironwork  of 
the  same  girder  situated  below  the  level  of  the  rails  or  above  the  top  of  a  train 
passing  over  such  bridge  or  viaduct.  The  wind  pressure  upon  the  inner  or  lee- 
ward girder  or  girders  should  be  ascertained  by  applying  a  pressure  per  square 
foot  to  the  ascertained  vertical  area  of  surface  of  the  ironwork  of  one  girder 
only  situated  below  the  level  of  the  rails  or  above  the  top  of  a  train  passing  over 
the  said  bridge  or  viaduct,  according  to  the  following  scale,  viz : 

(0)  If  the  surface  area  of  the  open  spaces  does  not  exceed  two-thirds  of  the 
whole  area  included  within  the  outline  of  the  girder,  the  pressure  should  be 
taken  at  2S  lbs.  per  square  foot. 

(6)  If  the  surface  area  of  the  open  spaces  lies  between  two-thirds  and  three- 
fourths  of  the  whole  area  included  within  the  outline  of  the  girder,  the  pressure 
should  be  taken  at  42  lbs.  per  square  foot. 

(e)  If  the  surface  area  of  the  open  spaces  be  greater  than  three-fourths  of  the 
whole  area  Included  within  the  outline  of  the  girder,  the  pressure  should  be 
taken  at  the  full  pressure  of  56  lbs.  per  square  foot. 

(4)  That  the  pressure  upon  arches  and  the  piers  of  bridges  and  viaducts 
should  be  ascertained  as  nearly  as  possible  in  conformity  with  the  rules  above 
stated. 

(5)  That  in  order  to  ensure  a  proper  margin  of  safety  for  bridges  and  via- 
ducts in  respect  of  the  strains  caused  by  wind  pressure,  they  should  be  made  of 
sufficient  strength  Ip  withstand  a  strain  of  four  times  the  amount  due  to  the 
pressure  calculated  by  the  foregoing  rules.  And  that,  for  cases  where  the  ten- 
dency of  the  wind  to  overturn  structures  is  counteracted  by  gravity  alone  a 
factor  of  safety  of  two  will  be  sufficient 
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RAILWAY  EMPLOYMENT  (PREVENTION  OF  ACCIDENTS)  ACT,  idOO. 

[63  and  64  Vict.     Ch.  27.] 

A.  D.  1900.    Chapter  27. — An  Act  for  the  better  Prevention  of  Accidents  on 
Railways.     [30th  July  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows: 

1.  (1.)  The  Board  of  Trade  may,  subject  to  the  pro- 
visions of  this  Act,  make  such  rules  as  they  think  fit  with 
respect  to  any  of  the  subjects  mentioned  in  the  schedule 
to  this  Act,  with  the  object  of  reducing  or  removing  the 
dangers  and  risks  incidental  to  railway  service. 

(2.)  Where  the  Board  of  Trade  consider  that  avoidable 
danger  to  persons  employed  on  any  railway  arises  from 
any  operation  of  railway  service  (not  being  a  matter  in 
respect  to  which  rules  may  be  made  under  the  foregoing 
provisions  of  the  section),  whether  that  danger  arises 
from  anything  done  or  omitted  to  be  done  by  the  railway 
company  or  any  of  its  officers  or  servants,  or  from  any 
want  of  proper  appliances  or  plant,  they  may,  subject  'to 
the  provisions  of  this  Act,  after  communicating  with  the 
railway  company,  and  giving  them  a  reasonable  oppor- 
tunity of  reducing  or  removing  the  danger  or  risk,  make 
rules  for  that  purpose. 

(3.)  The  Board  of  Trade  may,  by  any  rules  made  under 
this  section,  require  amongst  other  matters  the  use  of  any 
plant  or  appliance  which  has  been  shown  to  the  satisfac- 
tion of  the  Board  of  Trade  to  be  calculated  to  reduce 
danger  to  persons  employed  on  a  railway,  or  the  disuse 
of  any  plant  or  appliance  which  has  been  sindlarly  shown 
to  involve  such  danger. 

(4.)  The  Board  of  Trade  shall  by  any  rule  made  by 
them  under  this  section,  give  a  reasonable  time  for  carry- 
ing out  the  requirements  of  the  rule. 

2.  (1.)  When  the  Board  of  Trade  propose  to  make  any 
rules  under  this  Act,  the  Board  shall  publish  in  the  Lon- 
don Gazette,  notice  of  the  proposal  to  make  the  rules, 
and  of  the  place  where  copies  of  the  draft  rules  may  be 
obtained,  a,nd  of  the  time,  not  being  less  than  one  month, 
within  which  any  objection  or  suggestion  made  with  re- 
spect to  the  draft  rules  by  or  on  behalf  of  persons  affected 
must  be  lodged  with  the  Board,  and  shall  take  such  other 
steps  as  they  think  best  adapted  for  giving  information 
with  respect  to  those  matters  to  persons  affected. 

(2.)  The  Board  of  Trade  shall  consider  any  objection 
or  suggestion  made  by  or  on  behalf  of  gersons  appearing 
to  them  to  be  affected  which  is  lodged  within  the  re- 
quired time,  and  give  to  any  person  lodging  any  such 
objection  or  suggestion  an  opportunity  of  communicating 
with  the  Board  op  the  matter. 
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(3.)  The  Board  of  Trade  riiay  modify  the  draft  rules 
in  such  manner  as  may  seem  expedient  on  consideration 
of  the  objections  or  suggestions,  and  may,  if  they  think 
fit,  withdraw  any  draft  rule  without  prejudice  to  the 
power  of  making  a  new  rule  with  respect  to  the  same 
matter. 

3.  (1.)  If,  after  the  consideration  of  any  such  objection    Reference  of 
(including  an  objection  relating  to  any  matter  within  the  Eaiiway°^com- 
discretion  of  the  Board  of  Trade)  the  person  who  has  missioners. 
made  it  is  not  satisfied  with  the  mode  in  which  the  objec- 
tion is  dealt  with,  he  may,  by  notice  in  writing  to  the 

Board  of  Trade  given  within  the  time  limited  in  that  be- 
half by  the  Board,  require  the  Board  to  refer  the  objec- 
tion to  the  Railway  and  Canal  Commissioners,  and  the 
Board  shall  so  refer  the  objection  accordingly. 

(2.)  The  Commissioners  shall  consider  whether  any  ob- 
jection so  referred  to  them  is  reasonable  or  not,  and  if 
they  determine  that  the  objection  is  reasonable  the  rule  to 
which  the  objection  relates  shall  not  be  made. 

4.  The  Board  of  Trade,  in  considering  any  objection  to    Questions  to 
a  draft  rule,  and  the  Commissioners,  in  considering  any  }*„  considering 
qbjection  referred  to  them,  shall,  amongst  other  matters,  objections, 
have  regard  to  the  question  whether  the  requirements  of 

the  rule  would  materially  interfere  with  the  trade  of  the 
country,  or  with  the  necessary,  operations  of  any  railway 
company. 

5.  (1.)  The  Board  of  Trade,  after  the  consideration  of     Making  of 
objections  and  suggestions,  shall  (except  when  they  with-  '""'*^' 
draw  the  rules)  send  a  copy  of  the  rules  as  proposed  to  be 

made  to  each  objector,  and  shall  fix  a  limit  of  time,  not 
being  less  than  one  month,  within  which  any  notice  re- 
quiring an  objection  to  be  referred  to  the  Commissioners 
is  to  be  given  to  the  Board. 

(2.)  IT  no  such  notice  is  given  to  the  Board  of  Trade 
within  the  time  so  limited,  the  Board  may  make  the  rules 
as  proposed  to  be  made ;  but  if  any  such  notice  is  given 
within  that  time  the  Board  shall  not  make  the  rules  until 
the  Commissioners  have  given  their  decision  on  the  objec- 
tion, ahd  have  decided  against  it. 

6.  The  Board  of  Trade  shall,  on  being  satisfied  that  it     Power  to 
is  the  general  desire  of  the  objectqrs,  refer  to  a  referee  ap-  tfons  tS"'rrf- 
ppinted  by  the  Board  of  Trade  any  objections  which  the  *'«*■ 
Board  are  required  to  refer  to  the  Railway  and  Canal 
Commissioners,  and  thereupon  the  referee  shall  take  the 

same  proceedings,  and  have  regard  to  the  same  matters, 
and  his  decision  shaU  have  the  same  effect,  as  if  the  objec- 
tions had  been  referred  to  the  Commissioners. 

7.  Rules  made  under  this  Act  may  apply  either  gener-     Application 
ally,  or  to  any  particular  railways  or  class  of  railways,  °*        ' 
and  may  prpyide  for  the  exemptipn  from  their  operation 

of  any  specified  railways  or  class  of  railways. 

8.  Where,  in  the  opinion  of  the  Board  of  Trade,  the  ^^^J'^^  order 
requirements  of  the  case  would  be  better  met  by  a  specific  or  give  a  direc- 
o^der  or  direction  than  by  a  general  rule,  the  Board  of  of"  a  rSie?'*"^* 
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Trade  may  make  such  an  order  or  direction  in  the  same 
manner  as  they  may  make  a  rule  under  this  Act,  and  sub- 
ject to  the  same  provisions,  and  the  provisions  of  this 
and  any  other  Act  shall  apply  as  if  the  order  or  direction 
were  a  rule  under  this  Act. 

9.  The  Board  of  Trade  may  extend  the  time  fixed  by 
them  under  this  Act  for  the  making  of  objections  or  sug- 
gestions with  respect  to  draft  rules,  or  the  giving  of  a 
notice  requiring  an  objection  to  be  referred  to  the  Com- 
missioners, in  the  case  of  any  objection,  suggestion,  or 
notice,  if  it  is  shown  to  their  satisfaction  that  the  exten- 
sion of  time  is  justified  by  the  special  circumstances  of 
the  case. 

10.  (1.)  Ajiy  person  affected  by  any  rule  made  under 
this  Act,  which  has  been  in  operation  for  a  period  exceed- 
ing three  months,  may  apply  to  the  Board  of  Trade  to 
make  a  rule  rescinding  or  varying  the  same.  Such  ap- 
plication shall  be  made  in  writing  and  shall  be  accom- 
panied by  a  statement  of  the  grounds  upon  which  it  is 
made. 

(2.)  If  any  such  application  is  made  within  eighteen 
months  after  the  date  on  which  the  rule  in  respect  of 
which  the  application  is  made  has  come  into  operation, 
and  the  Board  of  Trade  decline  to  entertain  the  applica- 
tion, the  Board  of  Trade  shall,  if  requested  by  the  person 
making  the  application,  refer  it  to  the  Railway  and  Canal 
Commissioners,  and  the  Commissioners  shall  consider 
and  decide  whether  the  application  is  reasonable  or  not, 
as  if  it  were  an  objection  to  a  rule  under  this  Act,  and  if 
they  decide  that  the  application  is  reasonable,  the  Board 
of  Trade  shall  propose  a  rule  to  meet  it. 

11.  (1.)  If  any  railway  company  or  other  company  or 
person  acts  in  contravention  of,  or  fails  to  comply  with, 
any  rule  under  this  Act,  then — 

(a)  the  company  or  person  shall  be  liable  for  each 
offence  on  conviction  under  the  Summary  Jurisdiction 
Acts  to  a  fine  not  exceeding  fifty  pounds,  or  in  the  case 
of  a  continuing  offence  to  a  fine  not  exceeding  ten  pounds 
for  every  day  during  which  the  offence  continues  after 
conviction;  or 

(5)  on  the  application  of  the  Board  of  Trade,  compU- 
ance  with  the  rule  may  be  enforced  by  the  Railway  and 
Canal  Commissioners  as  if  the  rule  were  an  order  made  by 
those  Commissioners  in  the  exercise  of  their  statutory 
jurisdiction. 

(2.)  A  summary  conviction  for  an  offence  under  this 
section  shall  be  subject  to  an  appeal  to  a  court  of  quarter 
sessions  in  manner  provided  by  the  Summary  Jurisdic- 
tion Acts. 

12.  The  proceedings  on  and  incidental  to  the  considera- 
tion of  an  objection  Dy  the  Railway  and  Canal  Commis- 
sioners under  this  Act  shall  be  conducted  in  accordance 
with  rules  made  by  the  Commissioners,  and  provision 
may  be  made  by  those  rules  for  the  consideration  of  any 
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matter  either  by  a  single  Commissioner,  or  by  a  Commis- 
sioner or  Commissioners,  with  one  or  more  assessors,  for 
the  award  of  costs  where  in  the  opinion  of  the  Conunis- 
sioners  a  requirement  to  refer  an  objection  to  the  Com- 
missioners is  frivolous  and  vexatious,  and  for  hearing 
any  persons  the  Commissioners  think  fit  to  hear  either  in 
support  of  or  in  opposition  to  an  objection. 

13.  (1.)  The  powers  of  the  Board  of  Trade  for  the  in-  a„^°m)«ces"of 
spection  of  railways  shall  include  power  to  inspect  any  accidents, 
railway  for  the  purpose  of  ascertaining  whether  there  is 

any  groimd  for  proceeding  under  this  Act,  or  whether 
there  has  been  any  contravention  of  or  default  in  compli- 
ance with  any  rule  made  imder  this  Act. 

(2.)  The  duty  of  a  railway  company  to  give  notice  of 
accidents  shall  apply  to  accidents  attended  with  loss  of 
life  or  personal  injury  to  any  person  in  the  employment 
of  the  company  on  any  line,  or  siding  having  a  junction 
with  the  railway  of  the  railway  company,  but  not  belong- 
ing to  or  in  the  occupation  of  any  railway  company,  in 
like  manner  as  it  applies  to  such  accidents  when  occurring 
on  the  railway  of  the  company,  and  the  provisions  relat- 
ing to  the  notice  of  such  accidents  shall  have  effect  accord- 

(3.)  Where  any  line  or  siding  is  used  in  connection 
with  a  factory,  workshop,  or  mine,  and  is  neither  part  of 
the  factory,  workshop,  or  mine,  nor  a  railway  within  the 
meaning  of  this  Act,  the  occupier  of  the  factory  or  work- 
shop, or  the  agent,  occupier,  or  manager  of  the  mine,  shall 
be  under  the  same  obligation  to  give  notice  of  accidents 
occurring  on  the  line  or  siding  to  persons  employed  in  the 
factory,  workshop,  or  mine,  as  a  railway  company  in  the 
case  or  accidents  occurring  on  a  railway;  but  the  notice  . 
shall  be  given  to  the  Secretary  of  State,  and  the  Secretary 
of  State  shall  have  the  same  powers  and  duties  with  re- 
spect to  inquiries  and  investigations  and  the  appointment 
of  an  assessor  to  the  coroner  as  the  Board  of  Trade  has  in 
similar  cases. 

14.  Where  the  requirements  of  any  rules  under  this  Act     issuing  ae- 
involve  any  expenditure  by  a  railway  company  which  to"meet  lx°* 
would  properly  be  chargeable  to  capital  account,  the  com-  p*°?||  J^-^g, 
pany  may  funiish  to  the  Board  of  Trade  an  estimate  of  this  Act 

the  expenditure,  and  thereupon  the  Board  of  Trade  shaU, 
on  the  application  of  the  company,  fix  and  determine  the 
sum  which  is  properly  chargeable  to  capital  accoimt,  and 
the  company  may  issue  debentures  or  debenture  stock 
ranking  pari  passu  with  any  existing  debentures  or  de- 
benture stock  of  the  company,  bearing  interest  at  a  rate 
not  exceeding  five  per  cent,  per  annum,  to  an  amount  not 
exceeding  the  sum  so  fixed  and  determined,  and  any 
money  raised  under  the  provisions  of  this  section  shall  be 
applied  in  carrying  out  the  requirements  of  the  rules, 
and  to  no  other  purpose  whatsoever,  and  no  other  author- 
ity, save  the  certificate  of  the  Board  of  Trade,  shall  be 
requisite  to  authorise  and  validate  the  issue  of  the  deben- 
tures or  debenture  stock. 
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uf/ies'and  ^^-   (^•)  "^^^  Board  of  Trade  may  (with  the  coiicul'- 

experiments.  rence  of  the  Treasury  as  to  number  and  salary)  appouit 
or  employ  such  persons  as  appear  to  them  to  be  requiEed; 
for  carrying  this  Act  into  effect,  and  may  hold  such  in- 
quiries, and  make  such  experiments  as  they  think  expedi- 
ent for  that  purpose. 

(2.)  Subject  to  the  provisions  of  this  Act  the  remunera- 
tion of  any  such  persons,  and  the  expenses  incurred  by 
the  Board  in  relation  to  any  inspection,  inquiry,  or  ex- 
periment under  this  Act  shall  (to  an  amount  approved 
by  the  Treasury)  be  defrayed  out  of  moneys  provided 
by  Parliament. 

(3.)  It  shall  be  the  duty  of  every  railway  company  to 
give  all  reasonable  facilities  (subject  to  the  due  working 
of  their  traffic)  for  conducting  any  experiments  made  by 
the  Board  of  Trade  for  the  purpose  of  this  Act,  but  such 
experiments  shall  be  made  without  risk  or  expense  to 
the  railway  company  except  as  may  be  otherwise  agreed, 
and  except  in  case  of  default  on  the  part  of  the  railway 
company  in  conducting  the  experiments. 

(4.)  Where  under  this  Act  any  objections  are  referred 
to  a  referee  instead  of  to  the  Railway  and  Canal  Com- 
missioners, section  three  of  the  Board  of  Trade  (Arbi- 
^  37  &  38  Vict,  trations,  &c.)  Act,  1874,  shall  apply  as  if  the  referee 
were  appointed  on  an  application  made  in  pursuance 
of  a  special  Act,  and  the  objectors  were  parties  to  the  ap- 
plication within  the  meaning  of  that  section. 

(5.)  AVhere  the  Board  of  Trade  hold  a  special  inquiry 
with  reference  to  an  objection  to  a  proposed  rule  on  the 
application  of  the  objector,  the  person  appointed  to  hold 
the  inquiry  may,  if  on  the  inquiry  it  appears  to  him  that 
•  the  circumstances  were  not  such  as  to  render  a  special 
inquiry  necessary,  order  the  objector  to  pay  the  whole 
or  any  part  of  the  costs  certified  by  the  Board  to  have 
been  incurred  by  them  in  holding  the  special  inquiry, 
and  any  amount  so  ordered  to  be  paid  may  be  recovered 
as  a  debt  due  to  the  Crown. 
__  Definition  of     16.  In  this  Act^ 

"railway  com-     The  expression  "  railway  "  means  any  railway  used 
pany."  f^j,  ^j^g  purposes  of  public  traffic  whether  passenger, 

goods,  or  other  traffic,  and  includes  any  works  of  the 
railway  company  connected  with  the  railway ;  and 

The  expression  "  railway  company "  includes  a  com- 
pany or  person  working  a  railway  under  lease  or  other- 
wise, 
of^aiiway""  '^'^-  I^  any  rule  made  under  this  Act  imposes  an  obli- 
de"?Mms"of  gatioJi  oil  a  railway  company  inconsistent  with  the  terms 
lease  or  agree-  of  any  lease  or  agreement  under  which  the  railway  of 
°'*°''  that  company  is  worked,  the  railway  company  shall  not 

be  under  any  liability  for  any  breach  of  or  default  in 
complying  with  the  terms  of  any  such  lease  or  agreement, 
so  far  as  th'at  breach  or  default  is  a  necessary  consequence 
of  compliance  with  the  rule. 
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18.  Nothing  in  tliis  Act  shall  require  notice  of  accidents  agfi™s?*doubie 
to  be  given  in  cases  where  such  a  notice  is  required  to  be  notices,  douwe 
given  under  any  Act  relating  to  factories  or  mines,  or  40!"*°"°°*' 
authorise  any  inspection,  inquiry,  or  investigation,  to  be 

made  where  an  inspection,  inquiry,  or  investigation  may 
be  made  with  respect  to  the  same  matter  for  the  same 
purpose  under  any  other  Act  by,  or  by  any  officer  of,  a 
Government  Department. 

19.  (1.)  In  the  application  of  this  Act  to  railways  in    Application 
Scotland   and   Ireland,  respectively,   references  to  the  and  Ireland. 
Edinburgh  or  Dublin  Gazette  shall,  as  the  case  may  re- 

quirej  be  substituted  for  references  to  the  London  Gazette. 

(2.)  In  the  application  of  this  Act  to  railways  in  Scot- 
land, the  following  modifications  shall  be  made : — 

The  expression  "  Summary  Jurisdiction  Acts  "  means 
the  Summary  Jurisdiction  (Scotland)  Acts; 

i?he  summary  jurisdiction  conferred  by  this  Act  shall 
be  exercised  solely  by  the  sheriff,  and  shall  be  held  to  be 
civil  within  the  meaning  of  the  twenty -eighth  section  of  ^  53*^®  ^'''** 
the  Summary  Procedure  Act,  1864.  The  sheriff  shall 
upon  request  of  any  party  to  the  cause  take  notes  of  the 
evidence,  and  any  party,  if  dissatisfied  with  the  sheriff's 
judgment  as  erroneous  either  in  point  of  law  or  of  fact, 
may  appeal  thereagainst  to  either  division  of  the  Court 
of  Session,  which  appeal  shall  be  heard  summarily  by 
the  said  division,  who.se  judgment  shall  be  final.  The 
Court  of  Session  may,  if  it  thinks  fit,  by  act  of  sederunt 
regulate  the  form  and  time  of  presentation  of  such  ap- 
peals. 

20.  This  Act  may  be  cited  as  the  Ea,ilway  Employment    short  %ia». 
(Prevention  of  Accidents)  Act,  1900. 


SCHEDITLE. 

1.  Brake  levers  on  both  sides  of  waggons. 

2.  Labelling  waggons. 

3.  Movement  of  waggons  by  propping  and  tow  roping. 

4.  Steam  or  other  power  brakes  on  engines. 

5.  lighting  of  stations  or  sidings  where  shunting  operations  are  frequently 
carried  on  after  dark. 

6.  Protection  of  point  rods  and  signal  wires,  and  position  of  ground  levers 
working  points. 

7.  Position  of  offices  and  cabins  near  working  lines. 
8. .  Marking  of  fouling  points. 

9.  Construction  and  protection  of  gauge  glasses. 

10.  Arrangement  of  tool  boxes  and  water  gauges  on  engines. 

11.  Working  of  trains  without  brake  vans  upon  running  lines  beyond  the 
limits  of  stations. 

12.  Protection  to  permanent  way  men  when  relaying  or  repairing  perma- 
nent way. 
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STATUTORY  EUIES  AND  ORDERS,  1902. 

No.  616. 

RAILWAY. — ^ACCIDENTS. 

The  Prevention  of  Accidents  Rules,  1902,  made  August  8,  1902,  iy 
the  Board  of  Trade  pursuant  to  Section  1,  Sub-section  1,  of  the 
Railway  Emfloymerit  (^Prevention  of  Accidents)  Act,  1900,  63 
and  64  Vict.  c.  27. 

1.  When  it  is  necessary  in  the  ordinary  course  of  business  that  any 
label  or  direction  as  to  destination  or  consignee  shall  be  placed 
upon  any  waggon,  the  Company  on  whose  line  of  railway  such 
waggon  is  about  to  be  used  shall  see  that  such  label  or  direction 
is  placed  on  both  sides  of  such  waggon.  No  railway  company 
shall  receive  from  any  person  for  conveyance  on  its  railway  any 
waggon  not  labelled  in  accordance  with  this  rule. 

This  rule  shall  not  apply  to  mineral  traffic  in  train  loads  for 
journeys  not  involving  marshalling  during  or  on  the  completion  of 
the  journey. 

2.  After  the  expiration  of  twelve  months  from  the  coming  into 
operation  of  these  rules,  the  movement  of  vehicles  by  means  of  a 
prop  or  pole,  being  the  operation  commonly  known  as  "  propping," 
shall  not  take  place,  except  in  cases  where  no  other  reasonably  prac- 
ticable means  can  be  provided  for  dealing  with  the  traffic. 

After  the  expiration  of  the  same  period,  tow-roping,  that  is  to  say, 
the  effecting  the  movement  of  vehicles  on  a  railway  by  means  of  tow- 
ing with  a  rope  or  chain,  attached  to  a  locomotive,  or  a  vehicle  mov- 
ing on  an  adjacent  line,  shall  not  be  allowed,  except  in  cases  where  no 
other  reasonably  practicable  means  can  be  provided  for  dealing  with 
the  traffic. 

The  North  Wales  Narrow  Gauge  Railway  Company  is  exempted 
from  the  operation  of  this  rule  so  far  as  relates  to  tow-roping. 

3.  All  engines  and  tenders  must,  within  two  years  from  the  coming 
into  operation  of  these  rules,  be  fitted  with  sufficient  power  brakes, 
in  addition  to  hand  brakes. 

Engines  used  exclusively  for  shunting  purposes  shall  be  exempted 
from  the  operation  of  this  rule,  provided  that  they  are  fitted  with 
sufficiently  powerful  hand  brakes. 

4.  All  stations  or  sidings  where  shunting  operations  are  frequently 
carried  on  after  dark  must  be  sufficiently  lighted. 

5.  Where  point  rods  and  signal  wires  are  in  such  position  as 
to  be  a  source  of  danger  to  persons  employed  on  a  railway  whilst 
in  the  execution  of  their  duty,  such  point  rods  and  signal  wires 
must,  within  two  years  from  the  coming  into  operation  of  these 
fuleSj  be  sufficiently  covered  or  otherwise  guarded. 

Within  the  same  period  ground  levers  worlcing  points  must  be 
so  placed  that  men  when  working  them  are  clear  of  adjacent  lines, 
and  shall  be  placed  in  a  position  parallel  to  the  adjacent  lines,  or  in 
such  other  position  and  be  of  such  form,  as  to  cause  as  little  obstruc- 
tion as  possible  to  persons  employed  on  the  railway  whilst  in  the 
execution  of  their  duty. 

6.  All  boiler  gauge  glasses  on  locomotive  engines  or  on  stationary 
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steam  boilers  used  in  the  working  of  railways  must,  within  three 
years  from  the  coming  into  operation  of  these  rules,  be  protected  by 
a  covering  or  guard  sufficient  to  guard  against  accident  to  persons 
employed  on  the  railway  through  the  gauge  glasses  breaking. 

7.  All  tool  boxes  used  for  the  purpose  of  storing  tools  an(j<Mher 
things,  necessary  in  the  working  of  locomotives  when  running, 
must,  within  two  years  from  the  coming  into  operation  or  these 
rules,  be  so  arranged  that  the  contents  may  be  obtained  by  tne  men 
while  the  engine  is  in  motion  without  imdue  risk  of  injury. 

Water  gauges  or  similar  devices  must,  within  three  years  frgip  the 
iC^ming  into  operation  of  these  rules,  be  provided  on  locomoiilte  en- 
gines or  tenders  to  indicate  the  amount  of  water  in  the  tanks,  and 
such  gauges  and  similar  devices  shall  be  placed  in  such  a  position  as 
to  be  visible  and  accessible  to  the  men  without  their  incurring  undue 
risk  of  injur  J'. 

8.  After  the  coming  into  operation  of  these  rules,  all  trains  work- 
ing upon  running  lines  beyond  the  limits  of  stations  shall  be  pro- 
vided with  brake  vans  or  other  suitable  vehicles  for  the  use  of  the 
men  in  charge  of  such  trains,  which  shall  be  so  attached  as  to  be  con- 
veniently used  by  them,  and  also  with  due  regai^d  to  safety  in  work- 
ing the  trains.  * 

The  Festiniog  Kailway  Company  is  exempted  from  the  operation 
of  this  rule. 

9.  With  the  object  of  protecting  men  working  singly  or  in  gangs 
on  or  near  lines  of  railway  in  use  for  traffic  for  the  purpose  of  relay- 
ing or  repairing  the  permanent  way  of  such  lines,  the  railway  com- 
panies shall,  after  the  coming  into  operation  of  these  rules,  in  all 
cases  where  any  danger  is  lilrely  to  arise,  provide  persons  or  appa- 
ratus for  the  purpose  of  maintaining  a  good  look-out  or  for  giving 
warning  against  any  train  or  engine  approaching  such  men  so  work- 
ing, and  the  persons  employed  for  such  purpose  shall  be  expressly 
instructed  to  act  for  such  purpose,  and  shall  be  provided  with  aU  ap- 
pliances necessary  to  give  eifect  to  such  look-out. 

10.  In  any  case  where  it  is  shown  to  the  Board  of  Trade  that  for 
any  sufficient  cause  the  time  within  which  any  of  the  above  rules  or 
regulations  have  to  be  carried  into  effect  should  be  extended,  the 
Board  of  Trade  may  from  time  to  time  grant  such  extension  upon 
such  terms  and  conditions  as  they  may  think  fit. 

These  rules  shall  commence  and  come  into  operation  on  the  8th 
day  of  August,  1902,  and  may  be  cited  as  the  Prevention  of  Acci- 
dents Eules,  1902. 
Dated  the  8th  day  of  August,  1902. 
By  order  of  the  Board  of  Trade, 

G.  W.  Balfour, 
President,  Board  of  Trade. 
[l.  s.]  Francis  J,  S.  Hopwood, 

Secretary,  Board  of  Trade. 
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THE  REGULATION  OF  RAILWAYS  ACT,  1889. 

Whereas  by  the  Regulation  of  Railways  Act,  1889,  power  is  con- 
ferred upon  the  board  of  trade  to  order  certain  provisions  to  be  made 
for  the  public  safety:  Now  therefore  the  board  of  trade,  in  pur- 
suance of  such  power,  and  having  had  regard  to  the  nature  and  extent 
of  the  traffic  on  the  railways  hereinafter  mentioned,  do  hereby  order 
the Railway  Company,  within  the  times  hereinafter  respec- 
tively limited,  and  subject  to  the  exceptions  or  modifications  respec- 
tively specified  in  the  second  schedule  hereto — 

(a)  To  adopt,  within from  the  date  of  this  order,  the  block 

system  upon  all  their  railways  open  for  the  public  conveyance  of 
passengers,  being  the  railways  mentioned  in  the  first  schedule  to 
this  order,  subject  to  the  exceptions  or  modifications  mentioned  in 
the  first  part  of  the  second  schedule  hereto. 

(b)  To  provide,  within from  the  date  of  this  order,  for  the 

interlocking  of  points  and  signals  on  or  in  connexion  with  all  such 
railways,  subject  to  the  exceptions  or  modifications  mentioned  in  the 
second  part  of  the  second  schedule  hereto. 

(c)  Within from  the  date  of  this  order,  and  subject  to  the 

exceptions  or  modifications  mentioned  in  the  third  part  of  the  second 
schedule  hereto,  to  provide  for  and  use  on  all  their  trains  carrying 
passengers  continuous  brakes  complying  with  the  following  re- 
quirements, viz : 

(1)  The  brake  must  be  instantaneous  in  action,  and  capable  of 
being  applied  by  the  engine  driver  and  guards. 

(2)  The  brake  must  be  Self -applying  in  the  event  of  any  failure 
in  the  continuity  of  its  action. 

(3)  The  brake  must  be  capable  of  being  applied  to  every  vehide 
of  the  train,  whether  carrying  passengers  or  not. 

^4^  The  brake  must  be  in  regular  use  in  daily  working. 
(5)  The  materials  of  the  brake  must  be  of  a  durable  character,  and 
easily  maintained  and  kept  in  order. 
Signed  by  order  of  the  board  of  trade  this day  of 189—. 


An  Assistant  Secretary,  Board  of  Trade., 


First  Schedule. 

railways  owned  or  worked  or  otherwise  controlled  bt 
the  railway  company. 
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Second  Schedule. 

Paet  I. — Exceptions  or  modificatioTis  with  respect  to  the  block  system. 

The  order  shall  not  apply  to  such  portions  of  the  lines  owned, 
worked,  or  otherwise  controlled  by  the  company  as  may  from  time  to 
time  be  fixed  by  the  board  of  trade. 

Pakt  II. — Exceptions  or  modifications  with  respect  to  the  interlock- 
ing of  points  and  signals. 

The  order  is  not  to  apply  where  the  locking  of  points  by  njeans  of 
Annett's  key  or  train  staff,  or  tablet,  or  other  system  or  arrangement, 
has  been  or  may  be  approved  by  the  board  of  trade. 

Pakt  III. — Exceptions  or  modifications  with  respect  to  continuous 

brakes. 

A.  PASSENGER  TRAINS. 

I.  In  passenger  trains  a  proportion  of  vehicles  may  be  run  un- 
braked  on  the  following  conditions : 

(a)  That  all  such  vehicles  shall  have  continuous  pipes  of  the  pat- 
tern in  use  by  the  company  in  whose  trains  they  are  running,  and  if 
they  carry  passengers  that  the  brake  with  which  they  are  fitted  shall 
be  constructed  in  accordance  with  the  requirements  of  the  Regulation 
of  Railways  Act,  1889,  although  differing  from  the  brake  in  ordinary 
use  by  the  company. 

(6)  That  the  proportion  of  such  vehicles  shaU  not  exceed  one  in 
four  in  very  passenger  train  riuming  a  distance  not  exceeding  10 
miles  without  a  stop. 

(c)  That  the  proportion  of  such  vehicles  shall  not  exceed  one  in  six 
in  every  passenger  train  running  a  distance  exceeding  10  miles  with- 
out a  stop. 

Provided  that  for  the  purpose  of  exceptions  a,  h,  and  c  of  Schedule 
II,  Part  III  A,  the  number  of  vehicles  forming  a  train  may  be 
counted  as  follows : 

Engine as  2  vehicles. 

Tender as  1  vehicle. 

Eight-wheeled  carriage as  2  vehicles. 

Horsebox 

Carriage  truck 

Fish  van  or  other  four-wheeled  vehicle  not  carrying 
passengers  to  be  counted  as 1 


as  i  each. 


II.  The  last  vehicle  of  all  such  trains  shall  be  fitted  with  the  con- 
tinuous brake  used  by  the  company ;  provided,  however,  that,  where 
necessary  to  avoid  delay  in  working,  one  vehicle  only  not  fitted  with 
the  contmuous  brake  used  by  the  company  may  be  placed  in  tiie  rear 
of  any  such  train. 
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B.    MIXED   TKAINS. 

A  limited  number  of  mixed  trains  for  the  conveyance  of  goods  and 
passengers,  in  which  the  goods  waggons  are  not  required  to  have  con- 
tinuous brakes,  may  be  run  subject  to  the  following  conditions, 
namely : 

(a)  That  the  engine  tender  and  passenger  vehicles  of  such  mixed 
trains  shall  be  provided  with  continuous  brakes  worked  from  the 
engine ; 

(b)  That  the  goods  waggons  shall  be  conveyed  behind  the  passenger 
vehicles  with  brake  van  or  brake  vans  in  the  proportion  of  one  brake 
van  for  every  ten  waggons  or  fractional  part  of  ten  waggons ; 

(c)  That  the  total  number  of  vehicles  of  all  descriptions  on  any 
such  mixed  train  shall  not  exceed  25 ; 

(d)  That  the  maximum  average  speed  of  any  such  train  through- 
out the  journey  between  stations  shall  not  exceed  25  miles  an  hour; 
and 

(e)  That  all  such  trains  shall  stop  at  all  stations,  or  at  intervals 
not  exceeding  10  miles,  or  in  the  case  of  stations  more  than  10  miles 
apart  at  each  of  such  stations. 

The  number  of  mixed  trains  and  the  lines  or  portions  of  lines  upon 
which  they  may  be  run  will  be  fixed  from  time  to  time  by  the  board 
of  trade. 

Trains  for  the  conveyance  of  horses,  cattle,  or  other  stock,  when 
vehicles  are  added  for  the  conveyance  of  passengers,  shall  be  subject 
to  the  same  regulations  and  conditions  as  apply  to  mix,ed  trains; 
provided,  however,  that  for  the  purposes  of  this  Part  III  B  of  the 
second  schedule  to  this  order,  drovers,  grooms,  or  other  persons  travel- 
ling in  charge  of  such  stock  shall  not  be  deemed  to  be  passengers. 

Note. — The  board  of  trade  may  from  time  to  time  vary  this  order. 

An  Assistant  Secretary,  Board  of  Trade, 


RAILWAY  AND  CANAL  TRAFFIC  ACT,  1888. 

[51  and  52  Vict.,  0.25.] 

AN  ACT  for  the  better  regulation  of  Railway  and  Canal  Traffic, 
and  for  other  purposes.     [10th  August  1888.] 

1.  This  Act  may  be  cited  as  the  Eailway  and  Canal  anf^Mnstrac^ 
Traffic  Act,  1888.  "o"-  .„„^., 

This  Act  shall  be  construed  as  one  with  the  Eegulation  c.  48. 
of  EaUways  Act,  1873,  and  the  Acts  amending  it;   and 
those  Acts  and  this  Act  may  be  cited  together  as  the 
Eailway  and  Canal  Traffic  Acts,  1873  and  1888. 

Part  I. — Court  and  Procedure  of  Railway  and  Canal 
Commissioners. 

ESTABLISHMENT  OF  EAILWAY  AND   CANAL  COMMISSION. 

2.  On  the  expiration  of  the  provision?  of  the  Eegula-  mg^f  0^"^^;, 
tion  of  Eailways  Act,  1873,  with  respect  to  the  commis-  Railway  and 
sioners  therein  mentioned,  there  shall  .be  established  a  misSonl'"" 
new  commission,  styled  the  Eailway  and  Canal  Commis- 
sion (in  this  Act  referred  to  as  the  commissioners),  and 
consisting  of  two  appointed  and  three  ex  officio  commis- 
sioners ;  and  such  commission  shall  be  a  court  of  record, 

and  have  an  official  seal,  which  shall  be  judicially  noticed. 
The  commissioners  may  act  notwithstanding  any  vacancy 
in  their  body. 

3.  (1.)  The  two  appointed  commissioners  may  be  ap- j„^p^°^°*p^*5J 
pointed  by  her  Maiesty  at  any  time  after  the  passing  of  ofl^e  of  ap- 

fi_-      A    1.         J  Jt_         a.-         J.     J.-  •  pointed    com- 

tms  Act,  and  from  time  to  time  as  vacancies  occur.  missioners. 

(2.)  They  shall  be  appointed  on  the  recommendation 
of  the  President  of  the  Board  of  Trade,  and  one  of  them 
shall  be  of  experience  in  railway  business. 

(3.)  Section  five  of  the  Eegulation  of  Eailways  Act, 
1873,  shall  apply  to  each  appointed  commissioner. 

(4.)  There  shall  be  paid  to  each  appointed  commis- 
sioner such  salary  not  exceeding  three  thousand  pounds 
a  year  as  the  President  of  the  Board  of  Trade  may,  with 
the  concurrence  of  the  Treasury,  determine. 

(5.)  It  shall  be  lawful  for  the  Lord  Chancellor,  if  he 
think  fit,  to  remove  for  inability  or  misbehaviour  any  ap- 
pointed commissioner. 

4.  (1.)   Of  the  three  ex  officio  commissioners  of  the  and 'attend?™* 
Eailway  and  Cainal  Commission  ope  shall  be  nominated  l^^^'^o^. 
for  England,  one  for  Scotland,  and  one  for  Ireland ;  and  missioners. 
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an  ex  officio  commissioner  shall  not  be  required  to  attend 
out  of  the  part  of  the  United  Kingdom  for  which  he  is 
nominated. 

(2.)  The  ex  officio  commissioner  in  each  case  shall  be 
such  judge  of  a  superior  court  as— 

(a.)  in  England  the  Lord  Chancellor;  and 

(6.)  in  Scotland  the  Lord  President  of  the  Court  of 
Session;  and 

(c.)  in  Ireland  the  Lord  Chancellor  of  Ireland ; 
may  from  time  to  time  by  writing  under  his  hand  assign, 
and  such  assignment  shall  be  made  for  a  period  of  not 
less  than  five  years. 

(3.)  For  the  purpose  of  the  attendance  of  the  ex  officio 
,  commissioners,  regulations  shall  be  made  from  time  to 
time  by  the  Lord  Chancellor,  the  Lord  President  of  the 
Court  of  Session,  and  the  Lord  Chancellor  of  Ireland 
respectively,  in  communication  with  the  ex  officio  com- 
missioners for  England,  Scotland,  or  Ireland,  as  the  case 
may  be,  as  to  the  arrangements  for  securing  their  attend- 
ance, as  to  the  times  and  place  of  sitting  in,  each  case, 
and  otherwise  for  the  convenient  and  speedy  hearing 
thereof, 
commissioners.  5.  (1.)  Subject  to  the  provisions  of  this  Act,  and  to 
general  rules  under  this  Act,  the  commissioners  may  hold 
sittings  in  any  part  of  the  United  Kingdom,  in  such  place 
or  places  as  may  be  most  convenient  for  the  determina- 
tion of  proceedings  before  them. 

(2.)  The  central  office  of  the  commissioners  shall  be  in 
London,  and  the  commissioners  when  holding  a  public 
sitting  in  London  shall  hold  the  same  at  the  Royal  Courts 
of  Justice,  or  at  such  other  place  as  the  Lord  Chancellor 
majr  from  time  to  time  appoint. 

(3.)  Not  less  than  three  commissioners  shall  attend  at 
the  hearing  of  any  case,  and  the  ex  officio  commissioner 
shall  preside,  and  his  opinion  upon  any  question  which 
in  the  opinion  of  the  commissioners  is  a  question  of  law 
shall  prevail. 
c  ^®*^^^''=*-  (4.)  Save  as  aforesaid,  section  twenty-seven  of  the 
Regulation  of  Railways  Act,  1873,  shall  apply,  and  any 
act  may  be  done  by  any  two  commissioners. 

(5.)  Every  judge  who  may  with  his  consent  be  as- 
signed to  hold  the  office  of  ex  officio  commissioner  shall 
attend  to  hear  any  cases  before  the  commission,  which  as 
ex  officio  commissioner  he  is  required  to  hear,  when  and  as 
soon  as  the  cases  are  ready  to  be  heard,  or  as  soon  there- 
after as  reasonably  may  be;  and  any  such  judge  shall 
be  required  to  perform  any  of  the  other  duties  of  a  judge 
of  a  superior  court  only  when  his  attendance  on  the  com- 
mission is  not  required. 

(6.)  If  and  when  any  judge  who  may  be  assigned  to 
hold  the  office  of  ex  officio  commissioner  is  temporarily 
unable  to  attend,  the  Lord  Chancellor  in  England,  the: 
Lord  President  of  the  Court  of  Session  in  Scotland,  anil 
the  Lord  Chancellor  in  Ireland,  may  respectively  nouu- 
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nate  any  judge  of  a  superior  court  to  sit  as  ex  officio  com- 
missioner m  place  of  the  judge  who  is  so  temporarily 
unable  to  attend  as  aforesaid,  and  the  judge  so  nominated 
shall  for  the  purpose  of  any  case  which  he  may  hear  be  an 
ex  officio  commissioner. 

(7.)  If  the  President  of  the  Board  of  Trade  is  satisfied 
either  of  the  inability  of  an  appointed  commissioner  to 
attend  at  the  hearing  of  any  case,  or  of  there  being  a  • 

vacancy  in  the  office,  and  in  either  case  of  the  necessity  of 
a  speedy  hearing  of  the  case,  he  may  appoint  a  temporary 
commissioner  to  hear  such  case,  and  such  commissioner, 
for  all  purposes  connected  with  such  case,  shall,  until  the 
final  determination  thereof,  have  the  same  jurisdiction 
and  powers  as  if  he  were  an  appointed  commissioner. 
A  temporary  commissioner  shall  be  paid  such  sum  by  the 
commissioner  so  unable  to  sit,  or,  if  the  office  is  vacant, 
out  of  the  salary  of  the  office,  as  the ,  President  of  the 
Board  of  Trade  may  assign. 

6.  On  an  address  from  both  Houses  of  Parliament  rep-     Appointment 
resenting  that,  regard  being  had  to  the  duties  imposed  jSa|e.^'*'°°*' 
by  this  Act  on  the  ex  officio  commissioners,  the  state  of 

bxisiness  of  the  High  Court  in  England  requires  the  ap- 
pointment of  an  additional  judge  of  that  court,  it  shall 
be  lawful  for  her  Majesty  to  appoint  an  additional  judge 
of  such  court,  and  from  time  to  time,  on  a  like  address 
but  not  otherwise,  to  fill  any  vacancy  in  such  judgeship, 
and  jihe  law  relating  to  the  appointment  and  qualification 
of  the  judges  of  such,  superior  cdurt,,  to  their  duties  and 
tenure  of  office,  to  their  precedence,  salary  and  pension, 
and  otherwise,  shall  apply  to  any  judge  so  appointed 
under  this  section,  and  a  judge  so  appomted  under  this 
section  shall  be  attached  to  such  division  or  branch  of 
the  court  as  her  Majesty  may  direct,  subject  to  such 
power  of  transfer  as  may  exist  in  the  case  of  any  other 
judge  of  such  division  or  branch. 

7.  (1.)  Any  of  the  following  authorities,  that  is  to  com™iIint  ° '"' 

say —  by  public 

(ffl)  any  of  the  following  local  authorities,  namely,  any  certaincaseL? 
harbour  board,  or  conservancy  authority,  the  Common 
Council  of  the  city  of  London,  any  council  of  a  city  or 
borough,  any  representative  county  body  which  may  be 
created  by  an  Act  passed  in  the  present  or  any  future 
session  or  Parliament,  any  justices  in  quarter  sessions 
assembled,  the  Commissioners  of  Supply  of  any  county  in 
Scotland,  the  Metropolitan  Board  of  Works,  or  any  urban 
sanitary  authority  not  being  a  council  as  aforesaid,  or 
any  rural  sanitary  authority ;  or  . 

(b)  any  such  association  of  traders  or  freighters,  or 
chamber  of  commerce  or  agriculture  as  may  obtain  a- 
certificate  from  the  Board  of  Trade  that  it  is,  in  the 
opinion  of  the  Board  of  Trade,  a  proper  body  to  make 
such  complaint,  may  make  to  the  commissioners  any  com- 
plaint  which   the   commissioners   have   jurisdiction   to 
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determine,  and  may  do  so  without  proof  that  such  author- 
ity is  aggrieved  by  the  matter  complained  of,  and  any 
of  such  authorities  may  appear  in  opposition  to  any  com- 
plaint which  the  conrniissioners  have  jurisdiction  to  de- 
termine in  any  case  where  such  authority,  or  the  persons 
represented  by  them,  appear  to  the  commissioners  to  be 
likely  to  be  affected  by  any  determination  of  the  com- 
missioners upon  such  complaint. 

(2.)  The  Board  of  Trade  may,  if  they  think  fit,  re- 
quire, as  a  condition  of  giving  a  certificate  under  this 
section,  that  security  be  given  in  such  manner  and  to  such 
amount  as  they  think  necessary,  for  any  costs  which  the 
complainants  may  be  ordered  to  pay  or  bear. 

(3.)  Any  certificate  granted  under  this  section  shall, 
unless  withdrawn,  be  in  force  for  twelve  months  from 
the  date  on  which  it  was  given. 

An  incorporated  association  of  traders  can  make  complaint 
under  this  sub-section  wittiout  representing  any  individual  trader 
and  without  proof  that  any  individual  trader  is  aggrieved  (Man- 
sion House  Ass.  V.  G.  W.  Ry.  Co.,  [1895]  2  Q.  B.  141;  64  L.  J. 
Q.  B.  434). 

If  the  practices  of  a  railway  company  complained  of  are  in 
themselves  legally  objectionable  and  may  lead  to  consequences 
legally  injiu-ious  to  the  interests  of  those  represented  by  the 
applicants^— although  the  present  effect  may  be  trivial — that  is 
enough  to  Justify  an  application  under  this  section  (Liverpool 
Corn  Traders'  Ass.  v.  L.  &  N.  W.  Ry.  Co.,  [1891]  1  Q.  B.  120; 
7  Ry.  &  C.  Traffic  Cas.  126;  60  L.  J.  Q.  B.  76). 

Where  a  chamber  of  commerce  applied  for  leave  to  appear  at 
the  hearing  of  a  case  between  an  association  and  a  railway  com- 
pany, but  was  not  prepared  to  say  whether  it  was  in  opposltioD 
they  desired  to  appear,  leave  was  refused  (Liverpool  Coth 
Traders'  Ass.  v.  Gt  W.  Ry.  Co.,  8  Ry.  &  C.  Traffic  Cas.  114). 

JURISDICTION. 

jnrisdiction  8.  There  shall  be  transferred  to  and  vested  In  the  com- 
Conimiarioners  missiouers  all  the  jurisdiction  and  powers  which  at  the 
the^commis-  *°  commencement  of  this  Act  were  vested  in,  or  capable  of 
sion.  being  exercised  by  the  Railway  Commissioners,  whether 

under  the  Regulation  of  Railways  Act,  1873,  or  any  other 
Act,  or  otherwise,  and  any  reference  to  the  Railway  Com- 
missioners in  the  Regulation  of  Railways  Act,  1873,  or  in 
any  other  Act,  or  in  any  document,  shall,  from  and  after 
the  commencement  of  this  Act,  be  construed  to  refer  to  the 
Railway  and  Canal  Commission  established  by  this  Act. 
Jurisdiction       9.  Where  any  enactment  in  a  special  Act — 
CTs'iS'Ser^te"'      («)  Contains  provisions  relating  to  traffic  facilities, 
ciai  Acts.        undue  preference,  or  other  matters  mentioned  in  section 
IT  &  18  Vict,  two  of  the  Railway  and  Canal  Traffic  Act,  1854  (a),  or 
"■    ■  *  (5)  requires  a  company  to  which  this  part  of  this  Act 

applies  to  provide  any  station,  road,  or  other  similar 
work  for  public  accommodation,,  or 

(c)  otherwise  imposes  on  a  company  to  which  this 
part  of  this  Act  applies  any  obligation  in  favour  of  the 
public  or  any  individual,  or  where  any  Act  contains  pro- 
visions relating  to  private  branch  railways  or  private 
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sidings  (6),  the  commissioners  shall  have  the  like  juris- 
diction to  hear  and  determine  a  complaint  of  a  contra- 
vention of  the  enactment  as  the  commissioners  have  to 
hear  and  determine  a  complaint  of  a  contravention  of 
section  two  of  the  Railway  and  Canal  Traffic  Act,  1854, 
as  amended  by  subsequent  Acts. 

Further  jurisdiction  has  been  conferred  upon  the  Railway 
Commissioners  by  certain  Acts  passed  since  1888.  (See  Tele- 
graphs Act,  1892  (55  &  56  Vict.  c.  56),  s.  2;  Railway  Regulation 
Act,  1893  (56  &  57  Vict.  c.  29),  s.  1;  Conveyance  of  Mails  Act, 
1893  (56  &  57  Vict.  c.  38),  ss.  1  and  4;  Metropolis  Water  Act, 
1897  (60&61  Vict.  c.  56).) 

(o)  The  special  Act  of  a  railway  company  provided  that  the 
defendants,  another  railway  company,  should  punctually  and 
regularly  forward,  and  aflCord  all  reasonable  facilities  for,  goods 
and  mineral  traffic  destined  for  or  coming  from  the  undertaking 
of  the  plaintiff  company,  from  or  to  certain  specified  places,  at 
rates  per  mile  not  greater  than  the  lowest  rate  which  should  for 
the  time  being  be  charged  by  the  defendant  company  for  like 
traffic  to  or  from  certain  specified  docks ;  and  by  sub-sect.  3,  that 
if  at  any  time,  on  application  made  by  the  plaintiff  company  to 
the  Railway  Commissioners  sitting  as  arbitrators,  the  commis- 
sioners should  decide  that  the  defendant  company  had  failed  to 
give  any  of  the  facilities  therein  provided  for,  and  should  not, 
within  reasonable  time  after  notice,  have  remedied  such  failure, 
then  the  plaintiff  company  might  run  over  and  use  with  their 
engines,  carriages,  &c.,  certain  specified  portions  of  the  railways 
belonging  to  the  defendant  company. 

Under  these  sections  in  the  special  Act  the  Railway  Commis- 
sioners have  not  got  exclusive  jurisdiction  under  this  section,  and 
the  ordinary  jurisdiction  of  the  courts  is  not  ousted  (Barry  Ry. 
Co.  V.  TafE  Vale  Ry.  Co.,  [1895]  1  Ch.  128;  (app.)  64  L.  J.  Ch. 
231). 

(6)  Where  a  railway  company  took  up  and  removed  the  con- 
nection between  a  siding  and  their  railway  and  an  application 
was  made  to  the  commissioners  under  sett.  76  of  the  Railway 
Clauses  Act,  1845,  and  this  section,  they  were  held  to  have  acted 
wrongfully  and  were  ordered  to  restore  the  communication  at 
their  own  expense  (Portway  v.  Colne  Valley  &  Halstead  Ry.  Co., 
7  Ry.  &  C.  Traffic  Cas.  102). 

10.  Where  anv  question  or  dispute  arises,  involving    Jurisdiction 
i.1.     1        i-i        J!    "        X  n         i.  1  i-  J!  "  over  tolls  and 

the  legality  or  any  toll,  rate,  or  charge,  or  portion  of  a  rates, 
toll,  rate,  or  charge,  charged  or  sought  to  be  charged 
for  merchandise  traffic  by  a  company  to  which  this  part 
of  this  Act  applies,  the  commissioners  shall  have  juris- 
diction to  hear  and  determine  the  same,  and  to  enforce 
payment  of  such  toll,  rate,  or  charge,  or  so  much  thereof 
as  the  commissioners  decide  to  be  legal. 

Where  the  manufacturers  of  waggons  claimed  a  right  to  send 
new  waggons  to  their  destination  loaded,  paying  the  ra'lway 
company's  charges  for  the  merchandise  loaded  in  the  waggons, 
and  the  railway  company  claimed  to  charge  for  the  new  waggons 
in  addition  to  the  charge  for  the  goods  conveyed,  it  was  decided 
that  the  railway  company  was  not  entitled  to  make  any  such 
additional  charge  (Harrison  &  Camm  v.  Midland  Ry.  Co.,  8  Ry. 
&  C.  Traffic  Cas.  60;  62  L.  3.  Q.  B.  225). 

As  to  the  meaning  of  "merchandise  traffic"  (lb.,  8  Ry.  &  C. 
Traffic  Cas.  at  p.  62). 

In  the  old  form  of  section  allowing  rates  to  be  charged,  railway 
companies  were  limited  to  a  "maximum  rate  of  charge  for  con- 
veyance "  "  along  their  railway,  Including  the  tolls  for  the  use  of 
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the  railway  and  waggons  or  trucks  and  locomotive  power,  and 
every  expense  incidental  to  such  conveyance,  except  a  reasonable 
sum  for  loading,  covering,  and  unloading,  and  for  delivery  and 
collection,  and  any  other  services  incidental  to  the  business  or 
duty  of  a  carrier  where  such  services  or  any  of  them  are  or  is 
performed  by  the  said  company,  and  except  a  reasonable  sum 
for  warehousing  and  wharfage,  or  for  any  extraordinary  services 
performed  by  the  company."  For  the  latter  services  the  railway 
company  might  malce  a  reasonable  charge.  Under  that  section  it 
was  held  that  a  railway  company  might,  in  addition  to  the  maxi- 
mum, malie  reasonable  charges  for  providing  and  maintaining 
station  accommodation,  and  for  such  share  of  the  general  ex- 
penses of  the  station  (rates  and  taxes,  insurance,  &c,),  of  super- 
vision and  clerkage,  and  of  shunting,  as  might  be  fairly  attribu- 
table to  the  services  rendered  by  the  company  as  carriers  (Sow- 
erby  &  Co.  v.  Gt.  N.  Ry.  Co.,  7  P.y.  &  O.  Traffic  Oas.  156;  60 
L.  J.  Q.  B.  467.  See  Barry  Ry.  Co.  v.  TafC  Vale  Ry.  Co.,  [1895] 
1  Ch.  2.S0;  64  L.  .1.  Ch.  231).  And  in  Davis  &  Sons  v.  TafE  Vale 
Ry.  Co.  ([1895]  A.  C.  542;  64  L.  J.  Q.  B.  488),  where  it  was 
decided  that  tlie  courts  of  law,  and  not  the  Railway  Commis- 
sioners, are  the  proper  tribunals  to  deal  with  questions  of  alleged 
overcharge,  and  where  Rothes  (Countess  of)  v.  Kirkcaldy  Water- 
works Commissioners   (7  App.  Cas.  767)   was  explained. 

Jurisdiction  n,  Nothins:  in  any  agreement,  whether  made  before  or 
traffic  faciii-  after  the  passing  of  this  Act,  which  has  not  been  con- 
Btandlng^agree  firmed  by  Act  or  by  the  Board  of  Trade,  or  by  the  com- 
meuu.  missioners  under  the  Regulation  of  Railways  Act,  1873, 

or  this  Act,  shall  render  a  company  to  which  this  part  of 
this  Act  applies  unable  to  afford,  or  shall  authorise  such 
company  to  refuse,  such  reasonable  facilities  for  traffic 
as  may  m  the  opinion  of  the  commissioners  be  required  in 
the  interests  of  the  public,  er  shall  prevent  the  commis- 
sioners from  making  or  enforcing  any  order  with  respect 
to  such  facilities. 

This  section  was  passed  for  the  purpose  of  rempving  doubt  as  to 
the  Railway  Commissioners'  jurisdiction  to  interfere  with  pri- 
vate arrangements  between  railway  companies  and  private  indi- 
viCuals  where  public  considerations  and  public  interest  require  it 
(Rishton  Local  Board  v.  L.  &  Y.  Ky.  Co.,  8  Ry.  &  C.  Traffic 
Cas.  74). 

Power  to  12.  Where  the  commissioners  have  jurisdiction  to  hear 
aees.  "  and  determine  any  matter,  they  may,  in  addition  to  or  in 
substitution  for  any  other  relief,  award  to  any  complain- 
ing party  who  is  aggrieved  such  damages  as  they  find  him 
to  have  sustained ;  and  such  award  of  damages  shall  he 
in  complete  satisfaction  of  any  claim  for  damages,  includ- 
ing repayment  of  overcharges,  which,  but  for  this  Act, 
such  party  would  have  had  by  reason  of  the  matter  of 
complaint. 

Provided  that  such  damages  shall  not  be  awarded  unless 
complaint  has  been  made  to  the  commissioners  witihin  one 
year  from  the  discovery  by  the  party  aggrieved  of  the 
matter  complained  of. 

The  commissioners  may  ascertain  the  amount  of  such 
damages  either  by  trial  before  themselves,  or  by  directing 
an  inquiry  to  be  taken  before  one  or  more  of  themselves 
or  before  some  officer  of  their  court. 
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13.  In  cases  of  complaint  of  undue  preference  no  dam-  „,J^?e^ra™e"^** 
ages  shall  be  awarded  if  the  commissioners  shall  find  that  published  un- 
the  rates  complained  of  have,  for  the  period  during  which  conditfonsL' 
such  rates  have  been  in  operation,  been  duly  published 

in  the  rate  books  of  the  railway  company  kept  at  their 
stations  in  accordance  with  section  fourteen  of  the  Regu- 
lation of  Railways  Act,  1873,  as  amended  by  this  Act,  un- 
less and  until  the  party  complaining  shall  have  given 
written  notice  to  the  railway  company  requiring  them 
to  abstain  from  or  remedy  the  matter  of  complaint,  and 
the  railway  company  shall  have  failed,  within  a  reason- 
able time,  to  comply  with  such  requirements  in  such  a 
manner  as  the  commissioners  shall  think  reasonable. 

14.  The  commissioners  may  order  two  or  more  com-  t^^''o*''^ore 
pames  to  which  this  part  of  this  Act  applies  to  carry  into  companies, 
effect  an  order  of  the  commissioners,  and  to  make  mutual 
arrangements  for  that  purpose,  and  may  further  order 

the  companies  or,  in  case  of  difference,  any  of  them,  to 
submit  to  the  commissioners  for  approval  a  scheme  for 
carrying  into  effect  the  order,  and  when  the  commission- 
ers have  finally  approved  the  scheme,  they  may  order 
each  of  the  companies  to  do  all  that  is  necessary  on  the 
part  and  within  the  power  of  such  company  to  carry  into 
effect  the  scheme,  and  may  determine  the  proportions  in 
which  the  respective  companies  are  to  defray  the  expense 
of  so  doing,  and  may  for  the  above  purposes  make,  if  they 
think  fit,  separate  orders  on  any  one  or  more  of  such 
companies. 

Provided  that  nothing  in  this  section  shall  authorise 
the  commissioners  to  require  two  companies  to  dp  any- 
thing which  they  would  not  have  jurisdiction  to  require 
to  be  done  if  such  two  companies  were  a  single  company. 

Where  two  railways  ran  to  one  town  and  each  of  the  companies 
had  a  station  there,  which  stations  were  within  the  distance  of  a 
mile  from  one  another  and  were  connected  by  railway,  but  pas- 
sengers were  not  conveyed  over  this  junction  line,  the  Railway 
Commissioners  ordered  facilities  under  sect.  2  of  the  Railway  and 
Canal  Traffic  Act,  1854,  and  under  this  section  ordered  the  two 
companies  to  malce  mutual  arrangements  for  the  purpose  of  carry- 
ing that  order  into  effect,  and  also  to  submit  a  scheme  for  the  ap- 
proval of  the  court  (Maidstone  Town  Council  v.  S.  B.  &  L.  C.  & 
D.  Ry.  Cos.,  7  Ry.  &  C.  Traffic  Cas.  99). 

In  another  similar  case  but  where  the  distance  between  the  two 
stations  was  shorter,  the  Court  required  further  facilities  to  be 
given  without  fully  specifying  them,  but  held  that  under  the  cir- 
cumstances a  through  service  of  trains  was  unnecessary  (Sus- 
sex C.  C.  V.  L.  B.  &  S.  C.  &  li.  &  S.  W.  Ry.  Cos.,  8  Ry.  &  Canal 
Traffic  Cas.  17). 


Amendment 
&  37 
c.  48,  a. 


15.  For  the  purposes  of  section  eight  of  the  Regulation     Am 
of  Railways  Act,  1873,  and  any  other  enactment  relating  ^*,cf  ^  48  a 
to  the  reference  to  the  Railway  Commission  of  any  dif-  8,  as  to  reier- 
ference  between  companies  which  under  the  provisions  of  t^atfon*!*  """' 
any  general  or  special  Act  is  required  or  authorised  to  be 
referred  to  arbitration,  the  provisions  of  any  agreement 
confirmed  or  authorised  by  any  such  Act  shall  be  deemed 
to  be  provisions  of  such  Act. 
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Power  to  16.  (1.)  "^Vhere  the  Board  of  Trade  or  the  commis- 

Hppnrtlon  ex-        .  ^    -       ji  •  j!  ■  i. 

peuses  between  sioners,  m  the  exercise  ot  any  power  given  by  any  gen- 
pa"  "and'^appii- eral  or  special  Act,  on  application  order  a  company  to 
cants  for  which  this  part  of  this  Act  applies,  to  provide  a  bridge, 
subway,  or  approach,  or  any  work  of  a  similar  character, 
the  Board  of  Trade  or  the  commissioners,  as  the  case  may 
be,  may  require  as  a  condition  of  making  the  order  that 
an  agreement  to  pay  the  whole  or  a  portion  of  the  ex- 
penses of  complying  with  the  order  shall  be  entered  into 
by  the  applicants  or  some  of  them,  or  such  other  persons 
as  the  Board  of  Trade  or  commissioners  think  fit,  and 
any  of  the  following  local  authorities,  namely,  any  sani- 
tary authority,  highway  board,  surveyor  of  highways  act- 
ing with  the  consent  of  the  vestry  of  his  parish,  or  any 
other  authority  having  power  to  levy  rates,  shall  have 
power,  if  such  authority  think  fit,  to  enter  into  any  such 
agreement  as  is  sanctioned  by  the  Board  of  Trade  or  com- 
missioners for  the  purpose  of  the  order. 

(2.)  In  such  case  any  question  respecting  the  persons 
by  whom  or  the  proportions  in  which  the  expenses  of 
complying  with  the  order  are  to  be  defrayed  may,  on  the 
application  of  any  party  to  the  application,  or  on  a  certifi- 
cate of  the  Board  of  Trade,  be  determined  by  the  commis- 
sioners. 

(3.)  In  this  section  the  expression  "  parish  "  shall  have 
the  same  meaning  as  the  same  expression  has  in  the  Acts 
relating  to  highways ;  and  the  expression  "  the  consent 
of  the  vestry  of  his  parish  "  shall,  in.  any  place  where 
there  is  no  vestry  meeting,  mean  the  consent  of  a  meeting 
of  inhabitants  contributing  to  the  highway  rates,  pro- 
vided that  the  same  notice  shall  have  been  given  of  siich 
a  meeting  as  would  be  required  by  law  for  the  assembling 
of  a  meeting  in  vestry. 

APPEALS. 

certaPn^ues"  I'''- (1-)  ^9  appeal  shall  lie  from  the  commissioners 
Bu"erior  court  '^P"'^  ^  question  of  fact,  or  upon  any  question  regarding 
oi'appeai.'^""'  the  locus  standi  of  a  complainant. 

(2.)  Save  as  otherwise  provided  by  this  Act,  an  aippeal 
shall  lie  from  the  conamissioners  to  a  superior  court  of 
appeal. 

(3.)  An  appeal  shall  not  be  brought  except  in  con- 
formity with  such  rules  of  court  as  may  from  time  to 
time  be  made  in  relation  to  such  appeals  by  the  authority 
having  power  to  make  rules  of  court  for  the  superior 
court  of  appeal. 

(4.)  On  the  hearing  of  an  appeal  the  court  of  appeal 
may  draw  all  such  inferences  as  are  not  inconsistent  with 
the  facts  expressly  found,  and  are  necessary  for  deter- 
mining the  question  of  law,  and  shall  have  all  such  pow- 
ers for  that  purpose  as  if  the  appeal  were  an  appeal  from 
a  judgment  of  a  superior  court,  and  may  make  any  order 
which  the  commissioners  could  have  made,  and  also  any 
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such  further  or  other  order  as  may  be  just,  and  the  costs 
of  and  incidental  to  an  appeal  shall  be  in  the  discretion 
of  the  court  of  appeal,  but  no  commissioner  shall  be  liable 
to  any  costs  by  reason  or  in  respect  of  any  appeal. 

(5.)  The  decision  of  the  superior  court  of  appeal  shall 
be  final:  Provided  that  where  there  has  been  a  difference 
of  opinion  between  any  two  of  such  superior  courts  of 
appeal,  any  superior  court  of  appeal  in  which  a  matter 
affected  by  such  difference  of  opinion  is  pending  may 
give  leave  to  appeal  to  the  House  of  Lords,  on  such  terms 
as  to  costs  as  such  court  shall  determine. 

(6.')  Save  as  provided  by  this  Act,  an  order  or  pro- 
ceeding of  the  commissioners  shall  not  be  questioned  or 
reviewed,  and  shall  not  be  restrained  or  removed  by  pro- 
hibition, injun -^ion,  certiorari,  or  otherwise,  either  at  the 
instance  of  the  Crown  or  otherwise. 

SUPPLEMENTAL. 

18.  (1.)  For  the  purposes  of  this  Act  the  commissioners    '''Jg*™!,^  g„. 
shall  have  full  jurisdiction  to  hear  and  determine  all  mat-  ?Srcemen°  of 
ters  whether  of  law  or  of  fact,  and  shall  as  respects  the  "'^s™- 
attendance  and  examination  of  witnesses,  the  production 

and  inspection  of  documents,  the  enforcement  of  their 
orders,  the  entry  on  and  inspection  of  property,  and  other 
matters  necessary  or  proper  for  the  due  exercise  of  their 
jurisdiction  under  this  Aet^  or  otherwise  for  carrying  this 
Act  into  effect,  have  all  such  powers,  rights,  and  priv- 
ileges as  are  vested  in  a  superior  court :  Provided  that  no 
person  shall  be  punished  for  contempt  of  court,  except 
with  the  consent  of  an  ex  officio  commissioner. 

(2.)  The  commissioners  may  review  and  rescind  or 
vary  any  order  made  by  them ;  but,  save  as  is  by  this  Act 
provided,  every  decision  or  order  of  the  commissioners 
shall  be  final. 

19.  The  costs  of  and  incidental  to  every  proceeding  be-    CostB. 
fore  the  commissioners  shall  be  in  the  discretion  of  the 
commissioners,  who  may  order  by  whom  and  to  whom 

the  same  are  to  be  paid,  and  by  whom  the  same  are  to  be 
taxed  and  allowed. 

The  commissioners  have  no  jurisdiction  to  order  a  defejidant. 
in  whose  favour  they  have  decided,  to  pay  costs  to  the  unsuccess- 
ful applicant.  Their  discretion  as  to  costs  is  not  greater  th^n  that 
given  to  the  High  Court  under  Order  LV.  rule'  1,  of  the  Rules  of 
the  Supreme  Court  (Foster  v.  Gt.  W.  Ry.  Co.,  4  B.  &  Mac.  58). 

Where  applicants  substantially  succeeded  on  their  whole  appli- 
cation they  were  granted  costs  (Neston  Colliery  Co.  v.  L.  &  N.  W. 
and  Gt  W.  Ry.  Cos.,  4  B.  &  Mae.  257). 

In  cases  under  sect  25  (through  rate  cases)  it  is  not  the  prac- 
tice of  the  commissioners  to  give  costs,  as  the  defendants  have  a 
right  to  their  judgment  before  a  through  rate  is  put  in  operation 
(Central  Wales,  &e.  Ry.  and  Mid- Wales  By.  Cos.  v.  Gt.  W.  and 
other  Ry.  Cos.,  4  B.  &  Mac.  110.  See  also  Isle  of  Wight  (New- 
port Junction)  Ry.  Co.  v.  Isle  of  Wight  Ry.  Co.,  4  B.  &  Mac.  at 
p.  134). 

Under  sect  15  the  applicants  under  Gen.  Order  10  are  to  state 


170 


APPENDIX   B. 


Costs. 


Power  to 
make  rules. 


Appointment 
of  officers, 
clerks,  &c. 


Salaries,   ex- 
penses, &c. 


the  amount  that  they  contend  the  charges  in  dispute  ought  to  Ije. 
Where  they  offered  an  amount  far  below  what  the  commisBlouers 
held  to  be  reasonable,  while  the  railway  company  claimed  to  be 
allowed  sums  much  in  excess  of  those  allowed  by  the  commis- 
sioners, no  order  was  made  as  to  costs  (Ooxton  v.  N.  E.  Ry.  Ck)., 
4  B.  &  Mac.  289). 

A  railway  company  refusing  to  show  their  rate  books  under 
sect.  14*of  the  Act  of  1873  will  have  to  pay  the  costs  of  proceed- 
ings which  parties  had  reasonable  and  probable  cause  for  taking 
(Clonmel  Traders  and  Southern  Ry.  Co.  v.  Waterford  &  Limerick 
Ry.  Co.,  4  B.  &  Mac.  92  K 

Where  the  commissioners  determined,  under  sect.  15  of  the  Act 
of  1873,  that  a  railway  company  had  made  charges  in  excess  of 
their  powers,  and  greatly  in  excess  of  what  the  commissioners 
held  to  be  reasonable,  they  were  ordered  to  pay  the  applicant's 
costs  (Berry  v.  L.  C.  &  D.  Ry.  Co.,  4  B.  &  Mac.  310). 

In  proceedings  before  the  commissioners  the  costs  of  more  than 
two  counsel  will  not  be  allowed  in  taxation  between  party  and 
party  unless  the  case  involves  extraordinary  complications  and 
difficulty  (Glamorganshire  County  Council  v.  Gt.  W.  Ry.  Co.  (No. 
2),  9  Ry.  &  C.  TraflRc  Cas.  1). 

The  test  is  what  a  reasonable  and  prudent  man  would  do  iu 
such  a  case,  but  the  chance  of  counsel  being  absent  should  not  be 
taken  into  consideration  (Ibid.  See  too  Darlaston  Local  Board  v. 
L.  &  N.  W.  Ry.  Co.,  [1894]  2  Q.  B.  694;  8  Ry.  &  C.  Traffic  CaU 
p.  216). 

The  power  of  the  Railway  Commissioners  under  this  section  to 
deal  with  the  costs  has  been  modified  by  the  Railv?ay  and  Canal 
Traffic  Act,  1894,  sect.  2,  but  that  section  has  been  held  not  to 
apply  to  interlocutory  applications  and  proceedings  of  a  similar 
character  (Rickett  Smith  &  Co.  v.  Midland  Ry.  Co.,  tlS96]  1 
Q.  B.  260;  9  Ry.  &  0.  Traffic  Cas.  107). 

20.  (1.)  The  commissioners  may  from  time  to  time, 
with  the  approval  of  the  Lord  Chancellor  and  the  Presi- 
dent of  the  Board  of  Trade,  make,  rescind,  and  vary  gen- 
eral rules  for  their  precedure  and  practice  under  this  Act, 
and  generally  for  carrying  into  effect  this  part  of  this 
Act. 

(2.)  All  rules  made  under  this  section  shall  be  lai^ 
before  Parliament  within  three  weeks  after  they  are 
made,  if  Parliament  is  then  sitting,  and  if  Parliament  is 
not  then  sitting  within  three  weeks  after  the  beginning 
of  the  then  next  session  of  Parliament,  and  shall  be  judi- 
cially noticed,  and  shall  have  effect  as  if  they  were  en- 
acted by  this  Act. 

21.  (1.)  There  shall  be  attached  to  the  Railway  and 
Canal  Commission  such  officers,  clerks,  and  messengers 
as  the  Lord  Chancellor,  with  the  consent  of  the  Treasury 
as  to  number,  from  time  to  time  appoints. 

(2.)  There  shall  be  paid  to  each  of  such  officers,  clerks, 
and  messengers  such  salaries  as  the  Treasury  from  time 
to  time  determine. 

22.  The  salaries  of  the  appointed  commissioners,  and  of 
all  officers,  clerks,  and  messengers  attached  to  the  Railway 
and  Canal  Commission,  and  aJl  the  expenses  of  the  said 
commission  of  and  incidental  to  the  carrying  out  of  this 
Act,  shall  be  paid  out  of  moneys  to  be  provided  by  Par- 
liament. 
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23.  I'iiis  part  of  this  Act  shall  apply  to  any  railway  ^h{c™Pp°^t  j" 
company,  and  to  any  canal  company  and  to  any  railway  applies. 

and  canal  company. 

Part  U.— Traffic. 

24.  (1.)  *  Notwithstanding  any  provision  in  any  gen-  ciassiflcation 
eral  or  special  Act,  every  railway  company  shall  sub-  ot  traffic  and 
mit  to  the  Board  of  Trade  a  revised  classification  of  mer-  rates."  *  ° 
chandise  traiEc,  and  a  revised  schedule  of  maximum  rates  55^virt!%.°i2* 
and  charges  applicable  thereto,  proposed  to  be  charged  (Railway  ana 
by  such  railway  company,  and  shall  fully  state  in  such  (pJovisionai" 
classification  and  schedule  the  nature  and  amounts  of  Amendment 
all  terminal  charges  proposed  to  be  authorised  in  respect  Act,  isoi).] 
of  each  class  of  traffic,  and  the  circumstances  under  which 

such  terminal  charges  are  proposed  to  be  made.  In  the 
determination  of  the  terminal  charges  of  any  railway 
company  regard  shall  be  had  only  to  the  expenditure  rea- 
sonably necessary  to  provide  the  accommodation  in  re- 
spect of  which  such  charges  are  made,  irrespective  of  the 
outlay  which  may  have  been  actually  incurred  by  the  rail- 
way company  in  providing  that  accommodation. 

(2.)  The  classification  and  schedule  shall  be  submitted 
within  six  months  from  the  passing  of  this  Act,  or  such 
further  time  as  the  Board  of  Trade  may,  in  any  particular 
case,  permit,  and  shall  be  published  in  such  manner  as  the 
Board  of  Trade  may  direct. 

(3.)  The  Board  of  Trade  shall  consider  the  classifica- 
tion and  schedule,  and  any  objections  thereto,  which  may 
be  lodged  with  them  on  or  before  the  prescribed  time  and 
in  the  prescribed  manner,  and  shall  communicate  with 
the  railway  company  and  the  persons  (if  any)  who  have 
lodged  objections,  for  the  purpose  of  arranging  the  differ- 
ences which  may  have  arisen. 

(4.)  If,  after  hearing  all  parties  whom  the  Board  of 
Trade  consider  to  be  entitled  to  be  heard  before  them  rcr 
specting  the  classification  and  schedule,  the  Board  of 
Trade  come  to  an  agreement  with  the  railway  company 
as  to  the  classification  and  schedule,  they  shall  embody 
the  agreed  classification  and  schedule  in  a  provisional 
order,  and  shall  make  a  report  thereon,  to  be  submitted 
to  Parliament,  containing  such  observations  as  they  think 
fit  in  relation  to  the  agreed  classification  and  schedule. 

(5.)  When  any  agreed  classification  and  schedule  have 
been  embodied  in  a  provisional  order,  the  Board  of  Trade, 
as  soon  as  they  conveniently  can  after  the  making  of  the 
provisional  order  (of  which  the  railway  company  shall 
be  deemed  to  be  the  promoters) ,  shall  procure  a  Bill  to 
be  introduced  into  either  House  of  Parliament  for  an  Act 
to; confirm  the  provisional  order,  which  shall  be  set  out 
at  length  in  the  schedule  to  the  Bill.  , 

(6.)  In  any  case  in  which  a  railway  company  fails 
within  the  time  mentioned  in  this  section  to  submit  a 
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classification  and  schedule  to  the  Board  of  Trade,  and 
also  in  every  case  in  which  a  railway  company  has  sub- 
mitted to  the  Board  of  Trade  a  classification  and  schedule, 
and  after  hearing  all  parties  whom  the  Board  of  Trade 
consider  to  be  entitled  to  be  heard  before  them,  the  Board 
of  Trade  are  unable  to  come  to  an  agreement  with  the 
railway  company  as  to  the  railway  company's  classifica- 
tion and  schedule,  the  Board  of  Trade  shall  determine  the 
classification  of  traffic  which,  in  the  opinion  of  the  Board 
of  Trade,  ought  to  be  adopted  by  the  railway  company, 
a,nd  the  schedule  of  maximum  rates  and  charges,  includ- 
ing all  terminal  charges  proposed  to  be  authorised  appU- 
cable  to  such  classification  which  would,  in  the  opmion 
of  the  Board  of  Trade  be  just  and  reasonable,  and  shall 
make  a  report,  to  be  submitted  to  Parliament,  containing 
such  observations  as  they  may  think  fit  in  relation  to  the 
said  classification  and  schedule,  and  calling  attention  to 
the  points  therein  on  which  differences  which  have  arisen 
have  not  been  arranged. 
5«  vic^^c  ^4^4*  (^0  *A-fter  the  commencement  of  the  session  of  Par- 
( Railway °ana  liament  next  after  that  in  which  the  said  report  of  the 
Act*iM2*)?]°  Board  of  Trade  has  been  submitted  to  Parliament,  the 
railway  company  may  apply  to  the  Board  of  Trade  to 
submit  to  Parliament  the  question  of  the  classification 
and  schedule  which  ought  to  be  adopted  by  the  railway 
company,  and  the  Board  of  Trade  shall  on  such  applica- 
tion, and  in  any  case  may,  embody  in  a  provisional  order 
such  classification  and  schedule  as  in  the  opinion  of  the 
Board  of 'Trade  ought  to  be  adopted  by  the  railway  com- 
pany, and  procure  a  Bill  to  be  introduced  into  either 
House  of  Parliament  for  an  Act  to  confirm  the  provi- 
sional order,  which  shall  be  set  out  at  length  in  the  sched- 
ule to  the  Bill. 

(8.)  If,  while  any  bill  to  confirm  a  provisional  order 
rnade  by  the  Board  of  Trade  under  this  section  is  pending 
in  either  House  of  Parliament,  a  petition  is  presented 
against  the  Bill  or  any  classification  and  schedule  com- 
prised therein,  the  Bill,  so  far  as  it  relates  to  the  matter 
petitioned  against,  shall  be  referred  to  a  select  committee, 
or  if  the  two  Houses  of  Parliament  think  fit  so  to  order, 
to  a  joint  committee  of  such  Plouses,  and  the  petitioner 
shall  be  allowed  to  appear  and  oppose  as  in  the  case  of  a 
private  Bill. 

(9.)  In  preparing,  revising,  and  settling  the  classifica- 
tions and  schedules  of  rates"  and  charges,  the  Board  of 
Trade  may  consult  and  employ  such  skilled  persons  as  they 
may  deem  necessary  or  desirable;  and  they  may  pay  to 
such  persons  such  remuneration  as  they  may  think  fit  and 
as  the  Treasury  may  approve. 

(10.)  The  Act  of  Parliament  confirming  any  provi- 
sionakorder  made  under  this  section  shall  be  a  public  gen- 
eral Act,  and  the  rates  and  charges  mentioned  in  a  pro- 
visional order  as  confirmed  by  such  Act  shall,  from  and 
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after  the  Act  coming  into  operation,  be  the  rates  and 
charges  which  the  railway  company  shall  be  entitled  to 
charge  and  make  (a). 

(11.)  At  any  time  after  the  confirmation  of  any  provi- 
sional order  under  this  section  any  railway  company  may, 
and  any  person,  upon  giving  not  less  than  twenty-one 
days'  notice  to  the  railway  company  may,  apply  in  the 
prescribed  manner  to  the  Board  of  Trade  to  amend  any 
classification  and  schedule  by  adding  thereto  any  articles, 
matters,  or  things,  and  the  Board  of  Trade  may  hear  and 
determine  such  application,  and  classify  and  deal  with  the 
articles,  matters,  or  things  referred  to  therein  in  such 
manner  as  the  Board  of  Trade  shall  think  ri^ht.  Every 
determination  of  the  Board  of  Trade  under  this  sub-sec- 
tion shall  forthwith  be  published  in  the  "  London  Ga- 
zette," and  shall  take  effect  as  from  the  date  of  the  pub- 
lication thereof  {h). 

(12.)  Nothing  in  this  section  shall  apply  to  any  remune- 
ration payable  by  the  Postmaster-General  to  any  railway 
company  for  the  conveyance  of  mails,  letter  bags,  or  par- 
cels under  any  general  or  special  Act  relating  to  the  con- 
veyance of  mails,  or  under  the  Post  Office  (Parcels)  Act,  p  74  *  *'  ^'''** 
1882. 

(13.)  Nothing  in  this  section  shall  apply  to  any  re- 
muneration payable  by  the  Secretary  of  State  for  War  to 
any  railway  company  for  the  conveyance  of  War  Office 
stores  under  the  powers  conferred  by  the  Cheap  Trains 
Act,  1883.  46  &  47  Viet 

(o)  After  a  long  inquiry  before  the  Board  of  Trade,  provisional 
orders  were  submitted  to  Parliament  and,  after  modifications  had 
been  made  in  them  by  a  joint  select  coinmittee  of  both  Houses, 
were  confirmed  by  Parliament  One  of  these  Confirmation  Acts. 
which  is  very  similar  to  the  others  passed  by  Parliament,  will  be 
found  post,  p.  831. 

(6)  The  Board  of  Trade  have  amended  the  classification  under 
this  sub-section.  See  Order  appended  to  the  Confirmation  Act, 
1891,  post,  p.  876. 

25.  Whereas  by  section  2  of  the  Eailwav  and  Canal  Provisions 
Traffic  Act,  1854,  it  is  enacted  that  every  railway  company  trafflc?""^" 
and  canal  company,  and  railway  and  canal  company  shall, 
according  to  their  respective  powers,  afford  all  reasonable 
facilities  for  the  receiving  and  forwarding  and  delivering 
of  traffic  upon  and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies  respectively, 
and  for  the  return  of  carriages,  trucks,  boats,  and  other 
vehicles ;  and  that  no  such  company  shall  make  or  give  any 
undue  or  unreasonable  preference  of  advantage  to  or  in 
favour  of  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever,  or 
shall  subject  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever; 
and  that  every  railway  company  and  canal  company  and 
railway  and  canal  company  having  or' working  raflways 
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or  canals  which  form  part  of  a  continuous  line  of  railway, 
or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus  station  or  wharf  of  the  one  near  the 
terminus  station  or  wharf  of  the  other,  shall  afford  all  due 
and  reasonable  facilities  for  receiving  and  forwarding  by 
one  of  such  railways  or  canals  all  the  traffic  arriving  by 
the  other,  without  any  unreasonable  delay,, and  without 
any  such  preference  or  advantage  or  prejudice  or  disad- 
vantage as  aforesaid,  and  so  that  no  obstruction  may  be 
offered  to  the  public  desirous  of  using  such  railways  or 
canals  or  railways  and  canals  as  a  continuous  line  of  com- 
munication,  and  so  that  all  reasonable  accommodatiomi 
may  by  means  of  the  railways  and  canals  of  the  several 
companies  be  at  all  times  afforded  to  the  public  in  that 
behalf: 

And  whereas  it  is  expedient  to  explain  and  amend  the 
said  enactment : 

Be  it  therefore  enacted,  that — 

Subject  as  hereinafter  mentioned,  the  said  facilities  to 
be  so  afforded  are  hereby  declared  to  and  shall  include  the 
due  and  reasonable  receiving,  forwarding,  and  delivering 
by  every  railway  company  and  canal  company  and  rail- 
way and  canal  company,  at  the  request  of  any  other  such 
company,  of  through  traffic  to  and  from  the  railway  or 
canal  of  any  other  such  company  at  through  rates,  tolls 
(a),  or  fares  (in  this  Act  referred  to  as  through  rates) ; 
and  also  the  due  and  reasonable  receiving,  forwardingj, 
and  delivering  by  every  railway  company  and  canal  com- 
pany and  railway  and  canal  compaiw,  at  the  request  of 
any  person  interested  in  through  traffic,  of  such  traffic  at 
through  rates:  Provided  that  no  application  shall  be 
made  to  the  commissioners  by  such  person  until  he  has 
made  a  complaint  to  the  Board  of  Trade  under  the  pro- 
visions of  this  Act  as  to  complaints  to  the  Board  of  Trade 
of  unreasonable  charges,  and  the  Board  of  Trade  have 
heard  the  complaint  in  the  manner  herein  provided. 

Provided  as  follows : 

(1.)  The  company  or  person  requiring  the  traffic  to  be 
forwarded  (6)  shall  give  written  notice  of  the  proposed 
through  rate  to  each  forwarding  company,  stjitmg  both 
its  amount  and  the  route  (c)  by  which  the  traffic  is  pro- 
posed" to  be  forwarded;  and  when  a  company  gives  such 
notice  it  shall  also  state  the  apportionment  of  the  through 
rate.  The  proposed  through  rate  may  be  per  truck  or 
per  ton : 

(2.)  Each  forwarding  company  (d)  shall,  within  ten 
days,  or  such  longer  period  as  the  commissioners  may 
from  time  to  time  by  general  order  prescribe,  after  the 
receipt  of  such  notice,  by  written  notice  inform  the  com- 
pany or  persons  requiring  the  traffic  to  be  forwarded, 
whether  they  agree  to  the  rate  and  route;  and  if  they 
object  to  either,  the  grounds  of  the  objection : 

(3.)'  If  at  the  expiration  of  the  prescribed  period  no 
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such  objection  has  been  sent  by  any  forwarding  company, 
the  rate  shall  come  into  operation  at  such  expiration : 

(4.)  If  an  objection  to  the  rate  or  route  has  been  sent 
within  the  prescribed  period,,  the  matter  shall  be  referred 
to  the  commissioners  for  their  decision : 

(5.)  If  an  objection  be  made  to  the  granting  of  the  rate 
or  to  the  route,  the  commissioners  shall  consider  whether 
the  granting  of  a  rate  is  a  due  and  reasonable  facility  in 
the  mterest  of  the  public,  and  whether,  having  regard  to 
the  circumstances,  the  route  proposed  is  a  reasonable 
route  (e),  and  shall  allow  or  refuse  the -rate  accordingly, 
or  fix  such  other  rate  as  may  seem  to  the  commissioners 
just  and  reasonable : 

(6.)  AVhere,  upon  the  application  of  a  person  requiring 
traffic  to  be  forwarded,  a  through  rate  is  agreed  to  by  the 
forwarding  companies,  or  is  made  by  order  of  the  com- 
missioners, the  apportionment  of  such  through  rate,  if  not 
agreed  upon  between  the  forwarding  companies,  shall  be 
determined  by  the  commissioners : 

(7.)  If  the  objection  be  only  to  the  apportionment  of 
the  rate,  the  rate  shall  come  into  operation  at  the  expira- 
tion of  the  prescribed  period,  but  the  decision  of  the  com- 
missioners, as  to  its  apportionment,  shall  be  retrospective ; 
in  any  other  case  the  operation  of  the  rate  shall  be  sus- 
pended until  the  decision  is  given : 

(8.)  The  commissioners,  m  apportioning  the  through 
rate,  shall  take  into  consideration  all  the  circumstances  of 
the  case,  including  any  special  expense  incurred  in  respect 
of  the  construction,  maintenance,  or  working  of  the  route 
(/),  or  any  part  of  the  route,  as  well  as  any  special 
charges  which  any  company  may  have  been  entitled  to 
make  in  respect  thereof : 

(9.)  It  shall  not  be  lawful  for  the  commissioners  in  any 
case  to  compel  any  company  to  accept  lower  mileage  rates 
than  the  mileage  rates  which  such  company  may  for  the 
time  being  legally  be  charging  for  like  traffic  carried  by  a 
like  mode  of  transit  on  any  other  line  of  communication 
between  the  same  points,  being  the  points  of  departure 
and  arrival  of  the  through  route  (g). 

Where  a  railway  company  or  canal  company  use,  main- 
tain, or  work,  or  are  party  to  an  arrangement  for  using, 
maintaining,  or  working  steam  vessels  fcr  the  purpose  of 
carrying  on  a  communication  between  any  towns  or  ports, 
the  provisions  of  this  section  shall  extend  to  such  steam 
vessels,  and  to  the  traffic  carried  thereby. 

When  any  company,  upon  written  notice  being  given  as 
aforesaid,  refuses  or  neglects  without  reason  to  agree  to 
the  proposed  through  rates,  or  to  the  route,  or  to  the  ap- 
portionment, the  commissioners,  if  an  order  is  made  by 
them  upon  an  application  for  through  rates,  may  order 
the  respondent  company  or  companies  to  pay  such  costs 
to  the  applicants  as  they  think  fit. 

(o)  The  word  "  tolls  "  includes  the  tolls  which  are  levied  for  the 
use  of  a  canal,  and  the  terms  "  to  forward,"  and  "  to  afiCord  facili- 
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ties  for  forwarding,"  have  been  held  to  mean  the  same  thing 
(Warwick  &  Birmingham  and  Warwick  &  Napton  Oanal  Naviga- 
tion Cos.  V.  Birmingham  Canal  Co.  and  others,  3  N.  &  Mae.  113). 

The  Railway  Commissioners  have  power  to  grant  a  through  toll 
without  annexing  to  it  a  through  rate  (ib). 

(6)  The  right  to  apply  for  through  rates  under  this  section  is 
not  confined  to  companies  owning  lines  at  the  two  ends  of  the 
through  route,  but  extends  to  intermediate  companies.  Where, 
however,  an  intermediate  company  whose  traffic  was  worked  by 
one  of  the  terminal  companies  had  agreed  that  rates  for  through 
traffic  should  be  fixed  by  the  working  company,  they  were  not  the 
proper  parties  to  apply  (Central  Wales  and  Carmarthen  Junction 
Ry.  Co.  V.  Gt.  W.  Ry.  Co.,  2  N.  &  Mac.  191). 

The  company  reQuiring  traffic  to  be  forwarded  at  through  rates 
under  this  section  need  not  themselves  be  a  forwarding  company 
as  regards  the  particular  traffic,  but  it  is  enough  if  they  are  inter- 
ested in  the  forwarding  (Greenock  &  Wemyss  Bay  Ry.  Co.  v.  Cale- 
donian Ry.  Co.,  2  N.  &  Mac.  227;  5  Sc.  Sess.  Ca.  4th  Series,  995; 
affirmed  by  Court  of  Sess.  3  N.  &  Mac.  145). 

Where  a  railway  company  had  entered  into  an  agreement  with 
another  railway  company,  whereby  the  latter  were  to  work  the 
line,  and  it  was  agred  that  the  rates  and  fares  to  be  charged  on 
the  first  company's  line  should  be  fixed  by  a  joint  committee  of  the 
two  companies,  it  was  decided  that  this  agreement  did  not  relate 
to  through  rates,  and  that  the  owning  company  were  the  proper 
parties  to  apply  for  such  rates  under  the  above  section  (Greenock 
&  Wemyss  Bay  Co.  v.  Caledonian  Ry.  Co.,  2  N.  &  Mac.  227)". 

Where  applicants  for  through  rates  had  no  rolling  stock,  and 
did  not  work  their  railway,  but  maintained  and  managed  the  line, 
and  collected,  forwarded,  and  delivered  their  own  traffic,  and  em- 
ployed the  staff  at  their  own  stations,  it  was  decided  by  the 
Queen's  Bench  Division  that  the  traffic  required  to  be  forwarded 
"  was  through  traffic  to  and  from  "  the  applicants'  railway,  and 
that  they  were  a  railway  company  entitled  to  apply  for  through 
rates  within  this  section  (Central  Wales,  &c.  Ry.  Co.  and  Mid- 
Wales  Ry.  Co.  V.  Gt.  W.,  L.  &  N.  W.,  Midland,  and  Pembroke  and 
Tenby  Ry.  Cos.,  4  B.  &  Mac.  110). 

The  commissioners  refused  to  allow  a  through  rate  higher  than 
the  rate  which  had,  under  the  influence  of  competition,  existed  for 
ten  years,  when  the  competition  ceased  by  the  competing  line  com- 
ing into  the  hands  of  tlie  applicant  company,  because  the  interests 
of  the  public  would  be  affected  (Gt.  N.  Ry.  Co.  (Ireland)  v.  Bel- 
fast Central  Ry.  Co.,  3  N.  &  Mac.  411). 

The  existence  of  through  rates  for  the  conveyance  of  traffic  in 
company's  waggons  will  not  prevent  a  railway  company  applying 
under  this  section  for  different  through  rates  for  similar  traffic 
when  conveyed  in  owner's  waggons  (Newry  &  Armagh  By.  Co.  «. 
Gt.  N.  (of  Ireland)  Ry.  Co.,  3  N.  &  Mac.  28). 

This  section  applies  not  only  to  mileage  tolls  t>T  tolls  granted  as 
maximum  tolls,  but  also  to  gross  tolls,  and  any  special  charges 
which  the  company  may  be  entitled  to  make  (Warwick  &  Birming- 
ham and  Warwick  &  Napton  Canal  Navigation  Cos.  v.  Birmingham 
Canal  Navigation  Co.  and  others,  3  N.  &  Mac.  113). 

The  consent  of  a  railway  company  which  had  guaranteed  a 
canal  company's  dividend  under  statute,  which  provided  that  they 
should  not  reduce  or  vary  their  tolls  without  the  railway  com- 
pany's consent,  was  required  in  an  application  to  grant  through 
tolls  affecting  the  tolls  of  the  canal  company,  and  the  railway  com- 
missioners cannot,  in  the  absence  of  the  guaranteeing  company, 
allow  the  through  rates  (The  Warwick  &  Birmingham  Canal  Oo. 
and  another  v.  The  Birmingham  Canal  Co.  and  others;  Warwick 
Canal  Co.  v.  Birmingham  Canal  Co.,  5  Ex.  D.  1 ;  S.  0.  sub  nop. 
Ex  parte  The  Birmingham  Canal  Co.  and  the  L.  &  N.  W.  Ry.  Co.,  3 
N.  &Mae.324). 

But  where  a  railway  company  was  apprehensive  that  a  rednc- 
tion  of  the  rates  by  the  shorter  of  two  routes  would  entail  a  simi- 
lar reduction  of  rates  by  the  longer  route,  and  would  render  tbe 
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(raffle  carried  by  the  latter  unprofitable,  it  was  held,  that  that  was 
not  a  reason  for  maintaining  the  rates  by  the  shorter  route  above 
their  natural  and  proper  level,  and  a  reduced  rate  proposed  over 
the  shorter  route  was  allowed  conditionally  by  the  commissioners 
(E.  &  W.  Junction  Ry.  Co.  v.  Gt.  W.  Hy.  Co.,  2  N.  &  Mac.  147). 

It  is  In  the  interests  of  the  public  that  there  should  be,  at  least 
two  routes  open  between  two  given  places,  provided  those  routes 
are  practically  independent  of  one  another,  fairly  alternative,  and 
reasonably  calculated  to  keep  one  another  in  checli  (Gt.  W.  By. 
Co.  V.  Severn  &  Wye  Ry.  Co.,  5  Ry.  &  C.  Traffic  Gas.  at  p.  193). 

A  route  15  miles  longer  than  another  route  and  contrasting  un- 
favourably in  the  method  of  working  with  that  other  was  held  to 
be  a  "reasonable  route"  (Didcot,  Newbury,  &c.  Ry.  Co.  v.  Gt.  W. 
and  L.  &  S.  W.  Ry.  Cos.,  9  Ry.  &  O.  Traffic  Cas.  210 ;  [1897]  1 
Q.  B.  33). 

When  a  through  rate  is  asked  for  by  a  shorter  route  than  a  com- 
petitive route  on  which  through  rates  do  exist,  the  facts  that  the 
quantity  of  traffic  to  which  the  proposed  rate  would  apply  would 
be  small,  that  no  time  would  be  saved,  and  that  the  number  of  ex- 
changes on  a  portion  of  the  through  route  would  be  great,  are  not 
reasons  for  refusing  the  rate  (Central  Wales,  &c.  Ry.  Co.  v.  L.  & 
N.  W.  and  Gt.  W.  Ry.  Cos.,  4  B.  &  Mac.  211). 

It  is  not  a  valid  objection  to  a  proposed  through  rate  that  it  is 
not  sufficiently  paying,  if  the  earnings  per  truck  are  not  less  than 
the  earnings  in  other  trucks  of  a  goods  train,  and  if  the  company's 
profit  on  coal  (the  sub.1ect  of  the  proposed  rate)  is  not  less  than 
their  profit  on  their  goods  traffic  generally  (Belfast  Central  Ry.  Co. 
v.Gt.  N.  Ry.  Co.  (Ireland),  4  B.  &  Mac.  159). 

In  applications  under  this  section  there  is  no  prima  facie  case 
in  favour  of  specially  low  charges,  and  the  company  applying  for 
the  through  rate  must  show  why  the  forwarding  company  should 
carry  for  less  than  it  would  be  likely  to  receive  out  of  an  agreed 
through  rate  (ib.).  There  must  be  evidence  that  a  proposed  through 
rate  is  required  in  the  public  interest  (ib.). 

It  is  no  answer  to  an  application  for  through  rates  to  or  from 
London  that  it  touches  the  traffic  of  a  railway  company  owning 
part  of  the  through  route,  which  they  carried'  as  local  traffic  and 
claimed  to  be  non-competitive  (Didcot  &  Newbury,  &c.  Ry.  Co.  v, 
Gt.  W.  and  L.  &  S.  W.  Ry.  Cos.,  9  Ry.  &  C.  Traffic  Cas.  210). 

One  of  the  objects  of  this  section  is  to  prevent  rates  being  raised 
merely  as  a  consequence  of  amalgamation,  so  far  as  that  can  be 
done  by  regulating  the  charges  on  through  traffic,  and  to  make  rail- 
way companies  adjust  their  rates  with  a  view  to  the  interests  of 
other  companies  (Gt.  N.  Ry.  Co.  (Ireland)  v.  Belfast  Central  Ry. 
Co.,  3  N.  &  Mac.  411). 

Where  the  commissioners  have  fixed  a  through  rate  to  a  certain 
place,  every  member  of  the  public  has  a  vested  ifight  to  have  his 
traffic  carried  to  that  place  for  the  rate  so  fixed.  If  a  through  rate 
is  asked  to  a  place  beyond,  the  question  whether  it  is  reasonable  or 
not  in  the  interests  of  the  public,  depends  upon  whether  the  extra 
amount  of  such  rate  afEords  a  reasonable  remuneration  for  the 
haulage  for  the  extra  distance  where  the  extra  distance  involves 
no  other  expense  (Belfast  Central  Ry.  Co.  v.  Gt.  N.  Rv.  Co.  (Ire- 
land) (No.  2),  3  N.  &  Mac.  419). 

The  commissioners  will  not  grant  through  rates  which  will  raise 
long-established  rates  and  unsettle  interests  which  have  been  • 
founded  on  their  continuance,  unless  the  alteration  is  necessary 
in  order  that  the  company  may  have  a  fair  return  on  the  traffic 
carried  (Gt  N.  Ry.  Co.  (Ireland)  v.  Belfast  Central  Ry.  Co.,  3  N. 
&  Mac.  411). 

Any  sender  of  goods  over  the  railways  of  two  or  more  companies 
whose  lines  form  a  continuous  route  may,  under  sect.  2  of  Act  of 
1854,  require  the  companies  to  continue  to  carry  the  traffic  at  a 
single  booking  for  a  single  payment  (Didcot  &  Newbury,  &c.  By. 
Co.  V.  Gt.  W.  and  L.  &  S.  W.  By.  Cos.,  9  Ry.  &  C.  Traffic  Cas.  210 ; 
Gt  W.  Ry.  Co.  V.  Severn  &  Wye  Ry.  Co.,  5  Ry.  &  0.  Traffic  Cas. 
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193).  In  commenting  on  this  case  the  Court  of  Appeal  did  not 
adopt  the  former  views  of  the  commissioners  as  to  the  distinction 
between  through  rates  and  through  booking  ([1897]  1  Q.  B.  37; 
but  see  further  observations  of  Collins,  J.,  on  this  point  in  Didcot 
&  Newbury,  &c.  Ry.  Co.  v.  G.  W.  and  L.  &  S.  W.  Ry.  Cos.,  Times 
Newspaper,  May  21st,  1897).  This  distinction  is  of  importance 
since  the  passing  of  the  Acts  of  1891  and  1892  regulating  terminal 
charges,  inasmuch  as  now  a  similar  order  to  book  through  at  the 
respective  companies'  maximum  rates  would  have  the  effect  of 
eliminating  intermediate  terminal  charges. 
A  "route."  (c)  A  "route"  within  the  meaning  of  this  section  is  a  route 

from  the  station  on  the  sending  line  where  the  traffic  arises,  to  the 
station  on  the  forwarding  line  where  such  traffic  is  delivered  (E.  & 
W.  Junction  Ry.  Co.  v.  Gt.  W.  Ry.  Co.,  1  N.  &  Mac.  331). 

A  route  which  would  be  reasonable  if  worked  throughout  by  one 
railway  company,  does  not  become  "  unreasonable  "  because  two  or 
more  companies  are  concerned  in  working  it  (Swindon  and  Marl- 
boro' Ry.  Co.  V.  Gt.  W.  and  L.  &  S.  W.  Ry.  Cos.,  4  B.  &  Mae.  349). 
Where  a  line  formed  part  of  an  alternative  route  between  cer- 
tain places,  and  equal  rates  were  proposed  over  that  route  to  those 
existing  over  the  competitive  route,  although  time  and  distance 
would  be  saved  in  the  proposed  route,  and  there  would  be  no  sav- 
ing in  the  number  of  transfers  at  junctions,  the  commissioners 
allowed  the  rates  and  held  the  route  to  be  reasonable,  as  an  alter- 
native route  at  equal  rates  was,  under  the  circumstances,  in  the 
interests  of  the  public  (ib.). 
Non-canying      (d)  A  company  may  be  a  forwarding  company  without  acting  as 
comnany  a        the  carriers  of  the  traffic  they  forward  (Warwick  &  Birmingham 
comDanv"^        and   Warwick  &   Napton   Canal   Navigation   Co.  v.   Birmingham 
Canal  Co.  and  others,  3  N.  &  Mac.  113). 
A  reasonable       (e)  A    sending   company    having    two    alternative    routes   for 
route.  through  traffic,  one  eight  miles  longer  than  the  other,  proposed,  for 

the  purpose  of  a  through  rate,  to  carry  by  the  longer  one  at  a 
double  cost  and  labour  in  working  and  maintaining  the  junctions, 
with  the  object  of  making  their  own  mileage  more,  and  the  mileage 
of  the  forwarding  company  less;    but  the  commissioners  decided 
that  the  longer  route  was  not  a  reasonable  route  within  the  mean- 
ing of  the  section  (B.  &  W.  Junction  Ry.  Co.  v.  Gt  W.  Ey.  Co.,  1 
N.  &  Mac.  33). 
Unequal  pro-     That  a  route  combines  unequal  proportions  of  two  rival  com- 
rlv'alcom"'        panics'  lines,  or  that  the  junction  for  interchange  of  the  traffic  has 
pany'B  lines  do  been  chosen  so  near  to  its  destination  that  the  traffic  has  naturally 
not  make  route  run  its  course  before  it  is  handed  over  to  the  delivering  company, 
unreasonable,     r^j-g  qqj-  grounds  for  holding  that  a  route  is  an  unreasonable  one 
(Caledonian  Ry.  Co.  v.  North  British  Ry.  Co.  (No.  4),  3  N.  &  Mac. 
403). 
Special  ex-         (f)  The  expense  incurred  in  acquiring  a  railway  and  In  execut- 
penses.  jj^g  yvorks  which  will  give  an  improved  access  to  certain  stations 

are  works  of  an  exceptional  character  as  to  cost,  and  will  be  con- 
sidered by  the  commissioners  in  apportioning  the  through  rates 
(ib.). 
Mileage  (g)  The  mileage  rates  in  this  sub-section  must  be  mileage  rates 

'^*^^-  for  a  line  having  the  same  termini  as  the  through  route,  and  must 

be  charged  in  respect  of  goods  carried  over  it  for  its  whole  length 
(Warwick  &  Birmingham  and  Warwiclt  &  Napton  Canal  Naviga- 
tion Cos.  V.  Birmingham  Canal  Co.  and  others,  3  N.  &  Mac.  113). 

Where  a  railway  company  are  not  charging  rates  upon  another 
route  between  the  same  points,  being  the  points  of  arrival  and  de- 
parture of  the  proposed  through  route,  this  sub-section  does  not 
apply  (Plymouth,  &c.  Ry.  Co.  v.  Gt.  W.  Ry.  Co.,  6  Ry.  &  C.  Traffic 
Cas.  101). 

Where  there  is  a  statutory  agreement  between  two  companies 
over  whose  railways  rates,  not  in  accordance  with  the  terms  of  the 
agreement,  are  proposed  by  one  of  them,  the  commissioners  are 
unable  to  allow  such  rates  (N.  Monkland  Ry.  Co.  v.  N.  British  Ky- 
Co.,  a  N.  &  Mac.  282). 
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(ft)  As  to  what  constitutes  an  arrangement  for  using,  maintain-     Statutory 
iug,  or  working  steam  vessels  witJiin  the  meaning  of  this  section,  agreement 
see  Belfast  Central  Ry.  Co.  v.  Gt.  N.  Ry.  Co.  (Ir.)  (No.  4),  4  B.  &  Commissioners 
Mac.  379).  allowing 

Where  a  railway  company  applying  for  through  rates  had  agreed  through  rates, 
with  a  steamboat  proprietor  for  the  carriage  of  passengers  by  his 
steamers,  in  connection  with  their  line,  it  was  decided  that  such 
steamer  and  the  traffic  carried  thereby  were  within  the  provisions 
of  this  section  (Greenock  and  Wemyss  Bay  Ry.  Co.  v.  Caledonian 
Ry.  Co.,  2N.  &Mac.  227). 

That  there  are  through  bookings  between  two  places  over  a  route     An  arrange- 
partly  of  riiilway  and  partly  of  sea,  by  steam-vessels,  is  not  an  "^e^t  for  steam 
arrangement  for  the  use  of  these.  So  as  to  malie  this  section  apply  ^®^®®  ^• 
and  enable  the  owners  to  demand  through  rates   (Ayr  Harbour 
Trustees  and  others  v.  G.  &  S.  W.  Ry.  and  other  Cos.,  4  B.  & 
Mac.  81). 

An  agreement  between  a  railway  company  and  the'  owner  of  a 
steamboat  to  satisfy  the  section  must  be  definite,  and  contain  an 
obligation  on  the  part  of  the  latter  to  ply  between  the  specified 
ports  (Caledonian  Ry.  Co.  v.  Greenock  &  Wemyss  Bay  Ry.  Co. 
(No.  2),4B.  &  Mac.  70). 

The  last  clause  in  this  section  extends  the  whole  provisions  of 
the  section,  and  takes  effect  whenever  there  Is  an  arrangement 
with  the  proprietors  of  steam  vessels  for  the  conveyance  of  passen- 
gers or  goods  to  and  from  any  port  or  town  with  which  there  is 
railway  communication,  provided  the  railway  company  jjarty  to 
the  arrangement  owned  or  worked,  or  were  otherwise  immediately 
interested  in  some  portion  or  other  of  the  railways  forming  the 
through  route  (Caledonian  Ry.  Co.  and  others  v.  Greenock  & 
Wemyss  Bay  Ry.  Co.  and  others,  4  B.  &  Mac.  135). 

26.  Subject  to  the  provisions  in  the  last  preceding  sec-    Powers  of 
tion  contained,  the  commissioners  shall  have  full  power  as°t™ttiou|" 
to  decide  that  any  proposed  through  rate  is  just  and  rea-  ''**^^- 
sonable,  notwithstanding  that  a  less   amount  may   be 

allotted  to  any  forwarding  company  out  of  such  through 
rate  than  the  maximum  rate  such  company  is  entitled  to 
charge,  and  to  allow  and  apportion  such  through  rate 
accordingly. 

27.  (1.)  Whenever  it  is  shown  that  any  railway  com-    uodue  pref- 
pany  charge  one  trader,  or  class  of  traders,  or  the  traders  o/unequa^*^* 
in  any  district,  lower  tolls,  rates,  or  charges  for  the  same  ind^JhaJlIk, 
or  similar  merchandise,  or  lower  tolls,  rates,  or  charges '^n?  P°«i"ai 
for  the  same  or  similar  services,  than  they  charge  to  other  formed!  ^^'^' 
traders,  or  classes  of  traders,  or  to  the  traders  m  another 

district,  or  make  any  difference  in  treatment  in  respect  of 
any  such  trader  or  traders,  the  burden  of  proving  that 
such  lower  charge  or  difference  in  treatment  does  not 
amount  to  an  undue  preference  shall  lie  on  the  railway 
company  (a). 

(2.)  In  deciding  whether  a  lower  charge  or  difference 
in  treatment  does  or  does  not  amount  to  an  undue  pref- 
erence, the  court  having  jurisdiction  in  the  matter,  or  the 
commissioners,  as  the  case, may  be,  may,  so  far  as  they 
think  reasonable,  in  addition  to  any  other  considerations 
affecting  the  case,  take  into  consideration  whether  such 
lower  charge'  or  difference  in  treatment  is  necessary  for 
the  purpose  of  securing  in  the  interests  of  the  public  ' 
the  traffic  in  respect  of  which  it  is  made,  and  whether  the 
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inequality  cannot  be  removed  without  unduly  reducing 
the  rates  charged  to  the  complainant:  Provided  that  no 
railway  company  shall  make,  nor  shall  the  court,  or  the 
commissioners,  sanction  any  difference  in  the  tolls,  rates, 
or  charges  made  for,  or  any  difference  in  the  treatment  of, 
home  and  foreign  merchandise,  in  respect  of  the  same  or 
similar  services  (&). 

(3.)  The  court  or  the  commissioners  shall  have  power 
to  direct  that  no  higher  charge  shall  be  made  to  any  per- 
son for  services  in  respect  of  merchandise  carried  over  a 
less  distance  than  is  made  to  any  other  person  for  ?imilar 
services  in  respect  of  the  like  description  and  quantity 
of  merchandise  carried  over  a  greater  distance  on  the  same 
line  of  railway. 

(a)  The  public  referred  to  in  tliis  section  is  the  public  of  the 
locality  or  district  referred  to,  and  any  considerable  proportion  of 
the  population  in  general  as  opposed  to  an  individual  or  associa- 
tion of  individuals  will  satisfy  the  description  (Liverpool  Corn 
Traders'  Assoc,  v.  Gt.  W.  Ry.  Co.,  [1891]  1  Q.  B.  120;  8  Ry.  &  C. 
Traffic  Gas.  114). 

The  effect  of  this  section  is  not  to  limit  the  court  to  the  consid- 
eration whether  or  not  the  lower  charge  is  necessary  in  the  inter- 
ests of  the  public  (Liverpool  Corn  Traders'  Assoc,  v.  L.  &  N.  W. 
Ry.  Co.,  7  Ry.  &  C.  Traffic  Gas.  325).  "The  public"  under  this 
section  must  have  a  wider  meaning  than  "  the  public  "  of  one  of 
the  two  localities  concerned  (ib. ;  and  see  [1891]  1  Q.  B.  120). 

(6)  This  proviso  does  not  prohibit  all  inequalities  in  rates  as 
between  home  and  foreign  merchandise.  If  the  facts  would  .lustify 
a  difference  between  the  goods  compared  if  they  had  both  beeii 
"  home  "  merchandise,  the  railway  company  is  not  precluded  from 
relying  on  those  facts  to  justify  a  difference  where  home  and  for- 
eign merchandise  are  compared  (Mansion  House  Ass.  v.  L.  &  S.  W. 
Ry.  Co.,  [1895]  1  Q.  B.  927;   9  Ry.  &  C.  Traffic  Gas.  20). 

The  object  of  the  proviso  is  not  to  give  home  traffic  a  preference 
over  foreign  traffic,  but  to  place  them  in  a  position  of  strict 
equality  (ib.). 

en^c'tStTSl  ^28.  The  provisions  of  section  two  of  the  Railway  and 
to  undue  pref-  Oanal  irattic  Act,  1854,  and  of  section  fourteen  of  the 
^"■^Tied^byTea*?"  Regulation  of  Railways  Act,  1873,  and  of  any  enactments 
amending  and  extending  those  enactments,  shall  apply 
to  traffic  by  sea  in  any  vessels  belonging  to  or  chartered 
or  worked  by  any  railway  company,  or  in  which  any  rail- 
way company  procures  merchandise  to  be  carried,  in  the 
same  manner  and  to  the  like  extent  as  they  apply  to  the 
land  traffic  of  a  railway  company, 
to  be  iFrnTei^       2^-  (^•)  Notwithstanding  any  provision  in  any  general 
able  by  rail-      or  Special  Act,  it  shall  be  lawful  for  any  railwav  com- 
waycompanie.,.  ^^^^^  ^^^  ^^^  purpose  of  fixing  the  rates  to  be  charged 
for  the  carriage  of  merchandise  to  and  from  any  place  on 
their  railway,  to  group  together  any  number  of  places  in 
the  same  district,  situated  at  various  distances  from  any 
point  of  destination  or  departure  of  merchandise,  and  to 
charge  a  uniform  rate  or  uniform  rates  of  carriage  for 
merchandise  to  and  from  all  places  comprised  in  the  group 
from  and  to  any  point  of  destination  or  departure. 
(2.)  Provided  that  the  distances  shall  not  be  unreason- 
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able,  and  that  the  group  rates  charged  and  the  places 
grouped  together  shall  not  be  such  as  to  create  an  undue 
pi'eference. 

(3.)  Where  any  group  rate  exists  or  is  proposed,  and  in 
any  case  where  there  is  a  doubt  whether  any  rates  charged 
or. proposed  to  be  charged  by  a  railway  company  may 
not  be  a  contravention  of  section  two  of  the  Railway  and 
Canal  Traffic  Act,  1854,  and  any  Acts  amending  the 
same,  the  railway  company  may,  upon  giving  notice  in 
the  prescribed  manner,  apply  to  the  commissioners,  and 
the  commissioners  may,  after  hearing  the  parties  inter- 
ested and  any  of  the  authorities  mentioned  in  section 
seven  of  this  Act,  determine  whether  such  group  rate  or 
any  rate  charged  or  proposed  to  be  charged  as  aforesaid 
does  or  does  not  create  an  undue  preference.  Any  per- 
sons aggrieved,  and  any  of  the  authorities  mentioned  in 
section  seven  of  this  Act,  may,  at  any  time  after,  the 
making  of  any  order  under  this  section,  apply  to  the  com- 
missioners to  vary  or  rescind  the  order,  and  the  commis- 
sioners, after  hearing  all  parties  who  are  interested,  may 
make  an  order  accordingly. 

If  rates,  as  compared  with  others,  can  be  defended  on  the  ground 
that. they  do  not  create  an  undue  preference  without  taking  into 
consideration  the  question  of  grouping,  this  section  would  not 
operate  in  such  a  case.  Therefore  this  section  must  justify  rates 
which  are  grouped,  on  the  ground  of  cominercial  convenience, 
which  would  not  be  justified  without  this  section.  The  measure 
of  undue  preference  in  the  two  cases  is  different  (North  Lonsdale 
Iron  and  Steel  Co.  v.  Furness,  L.  &  N.  W.  and  Midland  Ry.  Cos., 
7  Ry.  &  C.  Traffic  Cas.  146;  60  L.  J.  Q.  B.  419). 

In  that  case  it  was  held  that  the  railway  companies  had  made 
sufficient  allowance  for  the  difference  in  distance  between  works 
in  their  coke  rates,  but  that  as  to  the  rates  for  pig  iron  some  of 
the  places  grouped  were  so  far  apart  as  to  create  an  undue  pref- 
erence (ib.). 

30.  Any  port  or  harbour  authority  or  dock  company    Power  to 
which  shall  have  reason  to  believe  that  any  railway  com'- paniea™^a 
pany  is  by  its  rates  or  otherwise  placing  their  port,  har-  ^arbour  boards 
bour,  or  dock,  at  an  undue  disadvantage  as  compared  with  of  u2due%ref- 
any  other  port,  harbour,  or  dock  to  or  from  which  traffic  ^'■*'"'*- 
is  or  may  be  carried  by  means  of  the  lines  of  the  said 
railway  company,  either  alone  or  in  conjunction  with 
those  of  other  railway  companies,  may  make  complaint 
thereof  to  the  commissioners,  who  shall  have  the  like 
jurisdiction  to  hear  and  determine  the  subject-matter  of 
such  complaint  as  they  have  to  hear  and  determine  a  com- 
plaint of  a  contravention  of  section  two  of  the  Railway 
and  Canal  Traffic  Act,  1854,  as  amended  by  subsequent 
Acts. 

A  railway  company  had  certain  rates  in  force  for  traffic  between 
their  inland  stations  and  their  stations  at  two  docks.  These 
rates  were  lower  than  the  rates  for  similar  traffic  carried  to  two 
other  shipping  places  in  the  same  town,  the  latter  being  reached 
only  by  short  branch  lines  belonging  to  another  railway  company. 
The  higher  rates  were  of  course  divided  between  the  two  com- 
panies.   This  was  complained  of  as  an  undue  disadvantage  to  the 
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shipping  places  to  whicli  the  higher  rates  were  charged,  but  as  Vno 
first  company  did  not  alone  or  in  conjunction  with  the  secouil 
company  carry  to  all  four  shipping  places,  and  as  the  second  com- 
pany was  not  limited  in  any  way  as  to  the  charges  it  might  make 
there  was  no  undue  disadvantage  (Plymouth  Chamber  of  Com- 
merce V.  Gt.  W.  and  L.  &  S.  W.  Ry.  Cos.,  Burnard  &  Algar  v.  Same, 
9  Ry.  &  C.  Traffic  Cas.  72). 

A  railway  company's  portion  of  a  through  rate  must  be  com- 
pared with  their  local  rates  to  their  own  termini,  having  regard 
to  the  difference  in  the  services  performed  (ib.). 

31.  (1.)  Whenever  any  person  receiving  or  sending  or 
desiring  to  send  goods  by  any  railway  is  of  opinion  that 
the  railway  company  is  charging  him  an  unfair  or  an  un- 
reasonable rate  of  charge,  or  is  in  any  other  respect  treat- 
ing him  in  an  oppressive  or  unreasonable  manner,  such 
person  may  complain  to  the  Board  of  Trade. 

(2.)  The  Board  of  Trade,  if  they  think  that  there  is 
reasonable  ground  for  the  complaint,  may  thereupon  call 
upon  the  railway  comjiany  for  an  explanation,  and  en- 
deavour to  settle  amicably  the  differences  between  the 
complainant  and  the  railway  company. 

(3.)  For  the  purpose  aforesaid,  the  Board  of  Trade 
may  appoint  either  one  of  their  own  officers  or  any  other 
competent  person  to  communicate  with  the  complainant 
and  the  railway  company,  and  to  receive  and  consider 
such  explanations  and  communications  as  may  be  made  in 
reference  to  the  complaint ;  and  the  Board  oi  Trade  may 
pay  to  such  last-mentioned  person  such  remuneration  as 
they  may  think  fit,  and  as  may  be  approved  by  the 
Treasury. 

(4.)  The  Board  of  Trade  shall  from  time  to  time  sub- 
mit to  Parliament  reports  of  the  complaints  made  to  them 
under  the  provisions  of  this  section,  and  the  results  of  the 
proceedings  taken  in  relation  to  such  complaints,  together 
with  such  observations  thereon  as  the  Board  of  Trade 
shall  think  fit. 

(5.)  A  complaint^  under  this  section  may  be  made  to 
the  Board  of  Trade' by  any  of  the  authorities  mentioned 
in  section  seven  of  this  Act,  in  any  case  in  which,  in  the 
opinion  of  any  of  such  authorities,  they  or  any  traders  or 
persons  in  their  district  are  being  charged  unfair  or  un- 
reasonable rates  by  a  railway  company;  and  all  the  pro- 
visions of  this  section  shall  apply  to  a  complaint  so  made 
as  if  the  same  had  been  made  by  a  person  entitled  to  make 
a  complaint  under  this  section. 
Annual  re-        32.   (1.)  The  returns  required  of  a  railway  company 
way^compa'^nies  under  section  nine  of  the  Railways  Regulation  Act,  1871, 
ISch°°tat°3tics  ^^^^^  include  such  statements  as  the  Board  of  Trade  may 
as  the  Board    from  time  to  time  prescribe,  and  the  forms  referred  to- in 
?eguire^*  ^'"^"  that  section  may  from  to  time  be  altered  by  the  Board  of 
Trade  in  such  manner  as  they  think  expedient  for  giving 
34  &  35  VI  t  ^^^^^  *°  ^^^^  section,  and  the  said  section  nine  of  the  Eail- 
t.  78,  s.  9.   "^  ■  ways  Regulation  Act,  1871,  shall  apply  accordingly  (a)- 

(a)   See  forms  appended  to  the  Regulation  of  Railways  Act, 
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(2.)  The  Board  of.  Trade  may  from  time  to  time  alter 
the  times  fixed  by  the  said  Act  or  by  the  Railways  Regu-  g  fl  *  ^^  ^*'^*- 
lation  Act  (Returns  of  Signal  Arrangements,  Workings, 
&c.)j  1873,  for  the  forwarding  of  any  of  the  returns  re- 
quired by  the  said  Act  or  this  Act. 

33.  (1.')  The  book,  tables,  or  other  document  in  use  for  t^we  to'^be^*'°° 
the  time  being  containing  the  general  classification  of  open  for  m- 
merchandise  carried  on  the  railway  of  any  company,  shall,  copies" to  be 
during  aU  reasonable  hours,  be  open  to  the  inspection  of  sow. 
any  person  without  the  payment  of  any  fee  at  every  sta- 
tion at  which  merchandise  is  received  for  conveyance,  or 
where  merchandise  is  received  at  some  other  place  than  a 
station  then  at  the  station  nearest  such  place,  and  the  said 
book,  tables,  or  other  document  as  revised  from  time  to 
time  shall  be  kept  on  sale  at  the  principal  office  of  the 
company  at  a  price  not  exceeding  one  shilling. 

(2.)  Printed  copies  of  the  classification  of  merchandise 
traffic,  and  schedule  of  maximum  tolls,  rates,  and  charges 
of  every  railway  company  authorised,  as  provided  by  this 
Act,  shall  be  kept  for  sale  by  the  railway  company  at  such 
places  and  at  such  reasonable  price  as  the  Board  of  Trade 
may  by  any  general  or  special  order  prescribe. 

(3.)  The  company  shall  within  one  week  after  applica- 
tion in  writing  made  to  the  secretary  of  any  railway  com- 
pany by  any  person  Interested  (a)  in  the  carriage  of  any 
merchandise  which  has  been  or  is  intended  to  be  carried 
over  the  railway  of  such  company,  render  an  account  (6) 
to  the  person  so  applying  in  which  the  charge  made  or 
claimed  by  the  company  for  the  carriage  of  such  mer- 
chandise shall  be  divided,  and  the  charge  for  conveyance 
over  the  railway  shall  be  distinguished  from  the  terminal 
charges  (if  any),  and  from  the  dock  charges  (if  any), 
and  if  any  terminal  charge  or  dock  charge  is  included  in 
such  account  the  nature  and  detail  of  the  terminal  expen- 
ses pr  dock  charges  in  respect  of  which  it  is  made  shall  be 
specified. 

(4.)  Every  railway  company  shall  publish  at  every 
station  at  which  merchandise  is  received  for  conveyance, 
or  where  merchandise  is  received  at  some  other  place  than 
a  station  then  at  the  station  nearest  to  such  place,  a  notice, 
in  such  form  as  may  be  from  time  to  time  prescribed  by 
the  Board  of  Trade,  to  the  effect  that  such  book,  tables, 
and  document  touching  the  classification  of  merchandise 
and  the  rates  as  they  are  required  by  this  section  and  sec- 
tion fourteen  of  the  Regulation  of  Railway  Act,  1873,  to  ^  ||  *  ^t  vict. 
keep  at  that  station,  are  open  to  public  inspection,  and 
that  information  as  to  any  charge  can  be  obtained  by 
application  to  the  secretary  or  other  officer  at  the  address 
stated  in  such  notice. 

(5.)  T\Tiere  a  railway  company  carries  merchandise 
partly  by  land  and  partly  by  sea,  all  the  books,  tables,  and 
documents,  touching  the  rates  of  charge  of  the  railway 
company,  which  are  kept  by  the  railway  company  at  any 
port  in  the  United  Kingdom  used  by  the  vessels  which 
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carry  the  sea  traffic  of  the  railway  company,  shall  besides 
containing  all  the  rates  charged  for  the  sea  traffic,  state 
what  proportion  of  any  through  rate  is  appropriated  to 
conveyance  by  sea,  distinguishing  such  proportion  from 
that  which  is  appropriated  to  the  conveyance  by  land  on 
either  side  of  the  sea. 

(6.)  Where  a  railway  company  intend  to  make  any  in- 
crease in  the  tolls,  rates,  or  charges  published  in  the  books 
required  to  be  kept  by  the  company  for  public  inspection, 
under  section  fourteen  of  the  Regulation  of  Railways  Act, 
1873,  or  this  Act,  they  shall  give  by  publication  in  such 
manner  as  the  Board  of  Trade  may  prescribe  at  least 
fourteen  days'  notice  of  such  intended  increase,  stating  in 
such  notice  "the  date  on  which  the  altered  rate  or  charge 
is  to  take  effect;  and  no  such  increase  in  the  published 
tolls,  rates,  or  charges  of  the  railway  company  shall  have 
effect  unless  and  until  the  fourteen  days'  notice  required 
under  this  section  has  been  given. 

(7.)  Any  company  failing  to  comply  with  the  provi- 
sions of  this  section  shall,  for  each  offence,  and  in  the  case 
of  a  continuing  offence  for  every  day  during  which  the 
offence  continues,  be  liable,  on  summary  conviction,  to  a 
penalty  not  exceeding  five  pounds. 

(o)  The  "  person  interested  "  in  this  section  is  not  limited  to  the 
person  paying  the  rates  in  question,  but  includes  "  all  persons  who 
have  a  bona  fide  interest  in  knowing  how  the  particular  rates  are 
made  up  "  (Pelsall  Coal  &  Iron  Co.  v.  L.  &  N.  W.  Ey.  Co.,  23  Q.  B. 
D.  536 ;  7  Ry.  &  C.  Traffic  Cas.  1). 

Where  a  railway  company  accept  goods  to  be  conveyed  from  a 
station'  on  their  line  to  a  station  upon  another  company's  line, 
they  are  held  to  "  book  "  to  such  foreign  station,  and  the  Court  has 
power  to  require  such  a  company  to  "  distinguish  "  under  this  sec- 
tion where  the  boolcing  company  has  the  information  necessary 
for  such  division  (ib. ). 

(&)  An  applicant  asked  a  railway  company  to  render  an  account 
of  a  charge  of  lis.  3d.  per  ton  for  merchandise  carried  from  Birk- 
enhead to  Birmingham,  in  which  the  charge  for  conveyance  on  the 
railway  should  be  distinguished  from  the  terminal  and  other 
charges  and  expenses,  if  any.  The  charge  did  not  exceed  the 
amount  the  railway  company  were  entitled  to  charge  for  convey- 
ance alone.  The  railway  company  paid  the  Mersey  Docks  and 
Harbour  Board  a  certain  sum  for  services  performed  by  their  serv- 
ants in  connection  with  the  traffic,  and  certain  services  were  per- 
formed by  their  own  servants.  The  Court  decided  that  they  were 
bound  to  render  an  account,  and  in  it,  unless  the  whole  charge 
was  for  conveyance  alone  and  not  in  part  for  other  services  and 
expenses,  to  divide  the  charge  as  asked,  and  If  any  terminal  or 
dock  charge  was  included  to  specify  the  nature  and  detail  of  the 
expenses  and  charges  in  respect  of  which  it  was  made  (New  Union 
Mill  Co.  V.  Gt.  W.  Ry.  Co.,  [1896]  2  Q.  B.  290;  9  Ry.  &  C.  Traffic 
Cas.  152). 

ubi'ication  of       ^^"  ^^^"^  traffic  is  received  or  delivered  at  any  place  on 
rates'^in°re-°    any  railway  other  than  a  station  within  the  meaning  of 
arpiaceB*otSr  section  fourteen  of  the  Regulation  of  Railways  Act,  1873, 
than  stations,  the  railway  company  on  wht)se  line  such  place  is,  shaU 
keep  at  the  station  nearest  such  place  a  book  or  books 
showing  every  rate  for  the  time  being  charged  for  the 
carriage  of  traffic  other  than  passengers  and  their  lug- 
gage, from  such  place  to  any  place  to  which  they  book, 
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including  any  rates  charged  under  any  special  contract, 
and  stating  the  distance  from  that  place  of  every  station, 
wharf,  sidmg,  or  place  to  which  such  rate  is  charged. 

Every  such  book  shall,  during  all  reasonable  hours,  be 
open  to  the  inspection  of  any  person  without  the  payment 
of  a  fee. 

A  rate  book  for  rates  for  traffic  sent  from  or  received  at  a  place 
on  a  railway  other  than  a  station  (within  the  meaning  of  sect.  14 
of  the  Regulation  of  Railways  Act,  1873)  is  a  book  kept  in  accord- 
ance with  this  section,  and  there  is  no  power  contained  in  it  to 
order  a  dissection  of  the  rate  into  its  component  parts  in  such 
book  (Tomlinson  v.  L.  &  N.  W.  Ry.  Co.,  7  Ry.  &  C.  Traffic  Cas.  22 ; 
see  too  Pelsall  C(^\  &  Iron  Co.  v.  L.  &  N.  W.  Ry.  Co.  (No.  2),  23 
Q.  B.  D.  536 ;  7  Ry.  &  C.  Traffic  Cas.  36). 

The  omission,  if  it  were  one,  is  now  rectified  by  sect.  3  of  the 
Act  of  1894. 

35.  (1.)  The  Board  of  Trade  may  from  time  to  time  „ata,"u^es° 
make,  rescind,  and  vary  rules  with  respect  to  the  follow-  for  puiposes 

;„~  »„„4.4.™„ .  •  ot  Part  II.  of 

ing  matters :  ^  Act. 

(a.)  The  form  and  manner  in  which  classifications  and 
schedules  under  this  part  of  this  Act  are  to  be  prepared 
and  submitted  to  the  Board  of  Trade  and  to  Parliament, 
and  the  publication,  advertisement,  and  settlement  (by 
the  Board  of  Trade)  of  such  classifications  and  schedules, 
and  of  proAdsional  orders ; 

(&.)  AH  proceedings  before  the  Board  of  Trade  under 
this  part  of  this  Act; 

(cI)  The  fees  to  be  paid  in  respect  of  such  proceedings; 
and 

(d.)  Any  matter  authorised  by  this  Act  to  be  prescribed. 

(2.)  Any  rules  made  by  the  Board  of  Trade  in  pursu- 
ance of  this  section  shall  be  laid  before  Parliament  within 
three  weeks  after  they  are  made,  if  Parliament  be  then 
sitting,  and  if  Parliament  be  not  then  sitting,  within 
three  weeks  after  the  beginning  of  the  then  next  session  of 
Parliament,  and  shall  be  judicially  noticed,  and  shall  have 
effect  as  if  they  were  enacted  by  this  Act. 

Pakt  III. — Canals. 

36.  All  the  provisions  of  Part  II.  of  this  Act  relating  gj^Part^.^!-  *» 
to  any  railway  company  shall,  so  far  as  applicable,  apply  companies?*"^ 
to  every  canal  company,  and  to  every  railway  and  canal 
company ;  and  in  Part  II.  of  this  Act,  unless  the  context 
otherwise  requires,  the  expression  "  railway  company  " 

shall  include  a  canal  company  and  railway  and  canal 
company,  and  the  expression  "  railway  "  shall  include  a 
canal,  and  the  expression  "  rate  "  shall  include  tolls  and 
dues  of  every  description  chargeable  for  the  use  of  any 
canal  or  by  any  canal  company. 

37.  (1.)  Section  fifteen  of  the  Eegulation  of  Eailways    Application 
Act,  1873,  shall  apply  to  the  terminal  charges  of  a  canal ?.^4l toe Jnlif 
company. 

(2.)  The  Railway  and  Canal  Traffic  Act,  1854,  as 
amended  by  the  Eegulation  of  Eailways  Act,  1873,  shall 
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extend  to  any  person  whose  consent  is  required  to  any 
variation  of  the  rates,  tolls,  or  dues  charged  for  the  use 
of  any  canal,  or  by  any  canal  company,  in  like  manner  as 
if  such  person  were  a  canal  company,  and  the  expressions 
"  canal  company  "  and  "  railway  and  canal  company  "  in 
the  said  Acte  and  this  Act  shall  be  construed  accordingly 
to  include  such  person. 

(3.)  The  provisions  of  the  Railway  and  Canal  Traffic 
Act,  1854,  and  the  Regulation  of  Railways  Act,  1873,  with 
respect  to  rates,  shall  apply  to  tolls  and  dues  of  every 
description  chargeable  for  the  use  of  any  canal  or  by  any 
canal  company.  And  nothing  in  any  agreement,  whether 
made  before  or  after  the  passing  of  this  Act,  and  whether 
confirmed  by  Act  of  Parliament  or  not,  and  nothing  in  this 
Act  shall  prevent  the  commissioners  from  making  or  en- 
forcing any  Order  for  a  through  rate  or  toll  which  may  in 
their  opinion  be  required  in  the  interest  of  the  public. 

(4.)  Any  company  allowing  traffic  to  pass  from  a  canal 
on  to  any  other  canal  or  any  railway,  or  from  a  railway 
on  to  a  canal,  shall  be  deemed  to  be  a  forwarding  com- 
pany, and  the  allowing  of  traffic  so  to  pass  shall  be 
deemed  to  be  the  forwarding  of  traffic  within  the  mean- 
ing of  the  above-mentioned  Acts. 

(5.)  The  provisions  of  the  Railway  and  Canal  Traffic 
Act,  1854,  and  of  the  Regulation  of  Railways  Act,  1873, 
and  of  this  Act,  with  respect  to  through  rates,  shall  ex- 
tend to  any  canals  which,  in  connexion  with  any  river 
or  other  waterway,  form  part  of  a  continuous  line  of 
water  communication,  notwithstanding  that  tolls  may 
not  be  leviable  by  authority  of  Parliament  upon  such 
river  or  other  waterway. 
Poweia  of        38.  Where  a  railway  company,  or  the  directors  or  offi- 
over  canal        cers  01  a  railway  company,  or  any  oi  them  or  any  persons 
ind^'ehl'^les      9^  t^^^ir  behalf,  have  the  control  over,  or  the  right  to 
wbere^aran-    interfere  in  or  concerning  the  traffic  conveyed,  or  the 
or  its  office?s^    toUs,  rates,  or  charges  levied  on  the  traffic  of  or  for  the 
th'e'trafflc°of'™^  Conveyance  of  merchandise  on  a  canal,  or  any  part  of  a 
a  canal.  canal,  and  it  is  proved  to  the  satisfaction  of  the  conunis-' 

sioners  that  the  tolls,  rates,  or  charges  levied  on  the 
traffic  of  or  for  the  conveyance  of  merchandise  on  the 
canal  are  such  as  are  calculated  to  divert  the  traffic  from 
the  canal  to  the  railway,  to  the  detriment  of  the  canal  or 
persons  sending  traffic  over  the  canal  or  other  canals  ad-  , 
jacent  to  it — 

(1.)  The  commissioners  may,  on  the  application  of  any 
person  interested  in  the  traffic'  of  the  canal,  make  an  order 
requiring  the  tolls,  rates,  and  charges  levied  on  the  traffic 
of  or  for  the  conveyance  of  merchandise  on  the  canal,  to 
be  altered  and  adjusted  in  such  a  manner  that  the  same 
shall  be  reasonable  as  compared  with  the  rates  and 
charges  for  the  conveyance  of  merchandise  on  the  rail- 
way: • 

(2.)  If  within  such  time  as  may  be  prescribed  by  the 
order  of  the  conunissioners,  the  tolls,  rates,  and  "charges 
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levied  on  the  traffic  of  or  for  the  conveyance  of  merchan- 
dise on  the  canal  are  not  altered  and  adjusted  as  required 
by  such  order,  the  commissioners  may  themselves  by  an 
order  make  such  alterations  in  and  adjustment  of  the 
tolls,  rates,  and  charges  levied  on  the  traffic  of  or  for  the 
conveyance  of  merchandise  on  the  canal  as  they  shall 
think  just  and  reasonable,  and  the  tolls,  rates,  and  charges 
as  altered  and  adjusted  by  the  order  of  the  commissioners 
shall  be  binding,  on  the  company  or  persons  owning  or 
having  the  control  over  the  traffic  of,  or  the  tolls,  rates, 
and  charges  levied  on  the  traffic  of,  or  for  the  conveyance 
of  merchandise  on  the  canal : 

(3.)  No  application  shall  be  made  to  the  commissioners 
under  this  section  until  the  Board  of  Trade  have  certified 
that  the  applicant  is  a  fit  person  to  make  the  application, 
and  that  the  application  is  a  proper  one  to  be  submitted 
for  the  adjudication  of  the  commissioners;  and  no  order 
shall  be  made  by  the  commissioners  under  this  section 
unless  notice  of  the  application  has  been  served  upon 
such  company  and  persons,  and  in  such  manner  as  the 
Board  of  Trade  may  direct : 

(4.)  The  commissioners  may  at  any  time,  upon  the  ap- 
plication of  aqy  company  or  person  affected  by  any  order 
made  under  this  section,  and  after  notice  to  and  hearing 
such  companies  and  persons  as  the  commissioners  may  by 
any  general  rules  or  special  order  prescribe,  rescind  or 
vary  any  order  made  under  this  section. 

39.  (1.)  Every  canal  company  shall,  on  or  before  the  Returns  by 
first  day  of  January  in  every  year,  beginning  on  the  first  pantei""' 
day  of  January  next  after  the  passing  of  this  Act,  send 
to  the  registrar  of  joint  stock  companies  a  return  stating 
the  name  of  the  company,  a  short  description  of  their 
canal,  the  name  of  their  principal  officer,  and  the  place 
of  their  ofSde,  or,  if  they  have  more  than  one  office,  of 
their  principal  office. 

(2.)  Every  canal  company  shall  within  such  time  as 
may  be  prescribed  by  the  Board  of  Trade,  and  afterwards 
from  time  to  time  whenever  required  by  the  Board  of 
Trade,  not  being  of tener  thaii  once  in  every  year,  forward 
to  the  Board  of  Trade  in  such  form  and  manner  as  the 
Board  may  from  time  to  time  prescribe,  such  returns  as 
the  Board  of  Trade  may  require  for  the  purpose  of  show- 
ing the  capacity  of  such  canal  for  traffic,  and  the  capital, 
revenue,  expenditure,  and  profits  of  the  canal  company. 

(3.)  When  the  canal  of  a  canal  company,  or  any  part 
thereof,  is  intended  to  be  stopped  for  more  than  two 
days,  the  company  shall  report  to  the  Board  of  Trade, 
stating  the  time  during  which  sucih  stoppage  is  intended 
to  last,  and  when  the  same  is  re-opened  the  company  shall 
so  report  to  the  Board  of  Trade. 

(4.)  A  company  failing  to  comply  with  this  section, 
shall  be  liable,  on  summary  conviction,  to  a  fine  not  ex- 
ceeding five  pounds  for  every  day  during  which  their 
default  continues,  and  any  director,  manager,  and  officer 
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of  the  company  who  knowingly  and  wilfully  authorises 
or  permits  the  default  shall  be  liable,  on  summary  con- 
vijtion,  to  the  like  fine^ 
caMUom^"'        40.  (1.)  Every  canal  company  shall,  before  such  date 
panies.  as  the  Board  of  Trade  may  prescribe,  forward  to  the 

Board  of  Trade  true  copies,  certified  in  such  manner  as 
the  Board  of  Trade  direct,  of  any  byelaws  or  regulations 
of  such  company  which  are  in  force  at  the  commence- 
ment of  this  Act ;  and  the  byelaws  of  any  canal  company, 
copies  of  which  are  not  forwarded  to  the  Board  of  Trade 
as  provided  by  this  section,  shall  from  and  after  the  said 
date  cease  to  have  any  operation,  save  in  so  far  as  any 
penalty  may  have  been  already  incurred  under  the  same. 
(2.)  A  byelaw  or  regulation  of  any  canal  company 
hereafter  to  be  made  under  any  power  which  has  before 
or  at  the  time  of  the  passing  of  this  Act  been,  or  which 
may  hereafter  be,  conferred  on  any  canal  company,  shall 
not  have  any  force  or  effect  until  two  months  after  a  true 
copy  of  such  byelaw  or  regulation,  certified  in  such  man- 
ner as  the  Board  of  Trade  direct,  has  been  forwarded  to 
the  Board  of  Trade,  unless  the  Board  of  Trade  before  the 
expiration  of  such  period  have  signified  their  approbation 
thereof. 

(3.)  The  Board  of  Trade  may,  at  any  time  after  any 
existing  or  future  byelaws  or  regulations  of  a  canal  com- 
pany have  been  forwarded  to  them,  notify  to  the  company 
their  disallowance  thereof,  or  of  any  of  them,  and  in  case 
such  byelaws  or  regulations  are  in  force  at  the  time  of  the 
disallowance,  the  time  at  which  the  said  byelaws  or  regu- 
lations shall  cease  to  be  in  force.  A  byelaw  or  regulation 
disallowed  by  the  Board  of  Trade  shall  not  after  such 
disallowance  have  any  force  or  effect  whatever,  save  (as 
regards  any  byelaw  or  regulation  which  may  be  in  force 
at  the  time  of  the  disallowance  thereof)  in  so  far  as  any 
penalty  may  have  been  then  already  incurred  under  the 
same. 

(4.)  The  Board  of  Trade  may  from  time  to  time  make, 
rescind,  and  vary  such  regulations  asthey  think  fit  with 
respect  to  the  publication  by  canal  companies  of  their  bye- 
laws and  regulations,  and  with  respect  to  the  publication 
by  canal  companies  of  their  intention  to  apply  to  the 
Board  of  Trade  for  the  allowance  of  any  intended  bye- 
laws and  regulations.  Any  regulations  so  made  which 
are  for  the  time  being  in  force,  shall  have  effect  as  if  they 
had  been  enacted  in  this  Act. 
Inspection  of  41.  Whenever  the  Board  of  Trade  are,  through  their 
cana  s.  officers  Or  otherwise,  informed  that  the  works  of  any  canal 

are  in  such  a  condition  as  to  be  dangerous  to  the  public, 
or  to  cause  serious  inconvenience  or  hindrance  to  traffic, 
the  Board  of  Trade  may  direct  such  officer  or  other  person 
as  they  appoint  for  the  purpose  to  inspect  the  said  canal 
and  report  thereon  to  the  Board  of  Trade,  and  for  the 
pur^jose  of  making  any  inspection  under  this  section  the 
officer  or  person  appointed  for  the  purpose  shall,  in  rela- 
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tion  to  the  canal  or  works  to  be  inspected,  have  all  the 

powers  of  an  inspector  appointed  under  the  Kegulation    34  ^  35  yj^t 

of  Railways  Act,  1871.  <=■  ^s- 

42.  (1.)  No  railway  company,  or  director,  or  officer  of  tio^'^o^P'^^,!',,. 
a  railway  company  shall,  without  express  statutory  au- way  company's 
thority,  apply  oi;  use  or  authorise  or  permit  the  appiica-  quisition  of  un- 
tion  or  use  of  any  part  of  the  company  funds  for  the  pur-  terest'in  canal, 
pose  of  acquiring  either  in  the  name  of  the  railway  com- 
pany, or  of  any  director  or  officer  of  the  railway  company, 
or  other  person,  any  canal  interest,  or  of  enabling  any 
director  or  officer  of  the  railway  company,  or  other  person, 
to  purchase  or  acquire  any  canal  interest,  or  of  guaran- 
teeing or  repaying  to  any  director  or  officer  of  the  railway 
company  or  other  person  who  has  purchased  or  acquired 
any  canal  interest  the  sums  of  money  expended  or  lia- 
bility incurred  by  such  director,  officer,  or  person,  in  the 
purchase  or  acquisition  of  such  canal  interest,  or  any  part 
of  such  money  or  liability. 

(2.)  In  the  event  of  any  contravention  of  the  provisions 
of  this  section,  the  canal  interest  purchased  in  such  con- 
travention shall  be  forfeited  to  the  Crown,  and  the  direc- 
ters  or  officers  of  the  company  who  so  applied  or  used,  or 
authorised  or  permitted  such  application  or  use  of  the 
company's  funds,  shall  be  liable  to  repay  to  the  company 
the  sums  so  applied  or  used  and  the  value  of  the  canal 
interest  so  forfeited;  and  proceedings  to  compel  such  re- 
payment may  be  taken  by  any  shareholder  in  the  com- 
pany. ' 

(3.)  In  this  section  the  expression  "  companv's  funds  ''  „?Ji"^™™" 

j-i,  ij!j5  -1  1  panies  may 

means  the  corporate  funds  01  any  railway  company,  and  agree  for 
includes  anv  funds  which  are  under  the  control  of  or  &|.™"^'' *°"^' 
administered  by  a  railway  company;  the  expression 
"  officer  "  includes  any  person  having  any  control  over  a 
company's  fimds  or  any  part  thereof;  and  the  expression 
"  canal  interest "  means  shares  in  the  capital  of  a  canal 
company,  and  includes  any  interest  of  any  kind  in  a 
canal  company  or  canal. 

43.  (1.)  Any  canal  company  may  make  and  enter  into 
contracts  and  arrangements  with  any  other  canal  com- 
pany or  canal  companies  for  the  passage  over  and  along 
their  respective  canals,  or  any  of  them,  of  boats,  barges, 
vessels,  and  other  through  traffic,  and  for  the  use,  by  such 
traffic,  of  the  wharves,  landing  places,  and  other  works  of 
any  such  canal,  upon  payment  of  such  through  tolls,  rates, 
and  charges,  and  subject  to  such  conditions  and  restric- 
tions as  may  be  agreed  upon  between  such  companies; 
and  for  the  collection  and  recovery  by  any  one  of  the 
companies  on  behalf  of  themselves  and  the  other  compa- 
nies interested  of  the  tolls,  rates,  and  charges  payable  in 
respect  of  such  through  traffic ;  and  for  the  division  and 
apportionment  of  the  tolls,  rates,  and  charges;  and  any 
such  contract  may  contain  provisions  for  the  erection  and 
maintenance  of  or  otherwise  for  providing  warehouses, 
offices,  and  other  buildings  and  conveniences,  and  any 
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other  provisions  for  the  purpose  of  carrying  into  effect 
any  such  arrangement,  and  any  company  may  apply  their 
funds  or  moneys  for  the  same  purpose. 

(2.)  Notwithstanding  any  enactments  providing  for 
the  charge  of  equal  tolls,  rates,  and  charges,  such  through 
tolls,  rates,  and  charges  as  above  mentioned  may  respec- 
tively be  computed  at  a  lower  toU  or  rate  per  mile  than  the 
tolls,  rates,  or  charges  charged  for  the  passage  over  and 
along  the  same  canals  of  like  traffic,  not  being  through 
traffic,  without  necessitating  or  occasioning  any  reduction 
of  the  last-mentioned  tolls,  rates,  or  charges. . 

(3.)  Any  like  contracts  and  arrangements  existing  at 
the  passing  of  this  Act  shall  be,  and  from  the  respective 
dates  of  the  making  thereof  shall  be  deemed  to  have  been, 
as  valid  as  if  the  same  had  been  made  after  the  commence- 
ment of  this  Act. 
Canal  com-       44.  For  the  purpose  of  facilitating  through  traffic  upon 

tabiish  dear-''''  canals,  any  canal  companies  upon  whose  canals  through 

ing  system.  tolls,  rates,  or  charges  may  be  in  operation,  may  establish 
a  canal  clearing  system,  on  such  principles,  in  such  man- 
ner, and  subject  to  such  regulations  as  to  the  admission  of 
other  companies  to  such  system,  the  retirement  of  mem- 
bers, the  appointment  of  a  committee  to  conduct  the  busi- 
ness of  the  system,  and  of  a  secretary  or  other  necessaiy 
officers,  the  mode  of  conducting  business,  and  such  other 
regulations  for  carrying  into  effect  such  system  as  may 
from  time  to  time  be  approved  by  the  Board  of  Trade  iii 
writing  under  the  hand  of  the  secretary  or  one  of  the 
assistant  secretaries  of  that  Board;  and  any  company 
may  apply  any  funds  or  money  belonging  to  them,  for 
the  purpose  of  establishing  or  carrying  into  effect  any 
such  system,  and  the  provisions  of  sections  eleven  to 
13  &  14  Vict,  twenty-six  inclusive  of  the  Eailway  Clearing  Act,  1850, 

e.  xxxiii.  shall,  mutatis  mutandis,  apply  to  any  canal  clearing  sys- 

tem when  so  established. 

mentof'canai.  '^^-  (^O  Where,  On  the  application  of  a  caual  company, 
it  appears  to  the  Board  of  Trade  that  any  canal  or  part 
of  a  canal  belonging  to  the  applicants  (hereinafter  re- 
ferred to  as  an  unnecessary  canal)  is  at  the  time  of  mak- 
ing the  application  unnecessary  for  the  purposes  of 
public  navigation,  or  where,  on  the  application  of  any 
local  authority,  or  of  three  or  more  owners  of  lands 
adjoining  or  near  to  any  canal  or  part  of  a  canal,  it 
appears  to  the  Board  of  Trade  that  that  canal  or  part  of 
a  canal  (hereinafter  referred  to  as  a  derelict  canal)  has 
for  at  least  three  years  previously  to  the  making  of  the 
application  been  disused  for  navigation,  or,  by  reason 
of  the  default  of  the  proprietors  thereof,  hag  become 
unfit  for  navigation,  or  that  the  lands  adjoining  or  near 
thereto  have  suffered  injury  by  water  that  has  escaped 
from  the  derelict  canal,  and  that  the  proprietors  of  the  . 
derelict  canal  decline  or  are  unable  to  effect  the  repairs 
necessary  to  prevent  further  injury,  the  Board  of  Trade 
may  by  warrant  signed  by  their  secretary  authorise  the 
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abandonment  by  the  existing  proprietors  of  such  unnec- 
essary canal  or  such  derelict  canal,  and  after  the  granting 
of  the  warrant,  and  the  due  publication  as  required  by 
the  Board  of  Trade  of  a  notice  of  the  granting  thereof, 
the  Board  of  Trade  may  make  an  order  releasing  the 
canal  company  or  other  the  proprietors  of  the  unneces- 
sary or  derelict  canal  from  all  liability  to  maintain  the 
same  canal,  and  from  all  statutory  and  other  obligations 
in  respect  thereof,  or  of  or  consequent  on  the  abandon- 
ment thereof. 

(2.)  In  the  case  of  an  unnecessary  canal  no  warrant 
of  abandonment  shall  be  granted  unless  the  Board  of 
Trade  are  satisfied — 

(a.)  That  it  is  unnecessary  for  the  purposes  of  public 
navigation ; 

(6.)  That  the  application  has  been  expressly  author- 
ised by  a  resolution  of  a  majority  of  the  shareholders  of 
the  canal  company  owning  the  canal  present  and  voting 
at  an  extraordinary  or  special  general  meeting  of  that 
company ; 

(c.)  That  such  public  and  other  notices  of  the  appli- 
cation have  been  given  as  the  Board  of  Trade  may  re- 
quire ; 

{d.)  That  compensation  (the  amount  thereof  to  be 
determined  in  case  of  difference  as  the  Board  of  Trade 
may  prescribe)  has  been  made  to  all  persons  entitled  to 
compensation  by  reason  of  .the  proposed  abandonment 
of  the  canal. 

(3.)  In  the  case  of  a  derelict  canal  the  warrant  may 
be  granted  on  the  condition  that  the  canal  or  any  part 
thereof,  with  all  or  any  of  the  powers  relating  thereto, 
be  transferred  to  any  person,  body  of  persons,  or  local 
authority,  and  where  any  such  condition  is  imposed  the 
Board  of  Trade  may,  if  they  think  fit,  frame  and  embody 
in  a  provisional  order  a  scheme  for  the  management  of 
the  canal  or  any  part  thereof. 

(4.)  The  provisional  order  may  provide  for  the  con- 
stitution of  a  body  to  manage  the  canal  or  any  part  there- 
of, for  the  transfer  to  that  body  or  any  local  authority 
of  the  canal  or  any  part  thereof,  and  of  all  or  any  of  the 
powers  relating  thereto,  for  the  limitation  or  discharge 
of  any  liabilities  affecting  the  canal  or  the  owners  thereof 
for  the  time  being,  and  for  any  other  matters  which  may 
appear  to  the  Board  of  Trade  to  be  necessary  or  proper 
for  carrying  this  section  into  effect. 

(5.)  The  Board  of  Trade  may  submit  to  Parliament 
for  confirmation  any  provisional  order  made  by  it  in 
pursuance  of  this  section,  but  any  such  order  shall  be  of 
no  force  unless  and  until  it  is  confirmed  by  Act  of  <Par- 
liament. 

(6.)  If  while  the  Bill  confirming  any  such  order  is 
pending  in  either  House  of  Parliament,  a  petition  is  pre- 
sented against  any  order  comprised  therein,  the  Bill,  so 
far  as  it  relates  to  the  order,  may  be  referred  to  a  select 
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committee,  and  the  petitioner  shall  be  allowed  to  appear 
and  oppose  as  in  the  case  of  private  Bills. 

(7.)  In  this  section  the  expression  "local  authority" 
means  any  one  of  the  local  authorities  mentioned  in  sec- 
tion seven  of  this  Act. 

(8.)  For  the  purpose  of  giving  effect  to  the  provisions 
of  this  section,  the  Board  of  Trade  may  require  the  appli- 
cants to  furnish  any  evidence  in  their  possession  or  under 
their  control  relative  to  the  application,  and  may  at  the 
expense  of  the  applicants  appoint  and  send  an  officer  to 
inspect  the  canal  referred  to  in  the  application,  and  to, 
obtain  information  and  evidence  in  the  neighbourhood 
thereof  relative  to  the  proposed  abandonment,  and  may 
from  time  to  time  make  regulations  as  to  the  mode  of 
making  applications,  and  the  nature  and  mode  of  public 
cation  of  notices,  and  generally  as  to  the  conduct  or  pro- 
ceedings. 
"  canal 'com- °^  4:6.  In  this  part  of  this  Act  the  expression  ''  canal  com- 
pany." pany "  shall  include  a  "  railway  and  canal  company," 
so  far  as  relating  to  any  canal  of  any  such  last-mentioned 
company. 

Part  IV. — Miscellaneous. 

^jPCTp^tuation     47.  So  much  of  the  Regulation  of  Railways  Act,  1873, 

Vict.  c.  48.  as  limits  the  time  during  which  that  Act  shall  continue 
in  force  shall,  save  so  far  as  it  relates  to  the  appointment 
of  the  commission,  be  repealed,  and  the  said  Act,  save 
as  aforesaid,  shall  be  perpetual. 

raMng^appeais  *^-  ^"^  ^"^y  rating  appeal,  and  before  any  court,  where 
'  it  may  be  material  to  show  the  receipts  or  profits  of  a  rail- 
way company  or  canal  company,  or  railway  and  canal 
company,  it  shall  be  lawful  for  the  company  to  prove  the 
same  by  written  statements  or  returns  verified  by  the  affi- 
davit or  statutory  declaration  of  the  manager  or  other  re- 
sponsible officer,  and  any  such  statements  or  returns  shall 
be  prima  facie  evidence  of  the  facts  therein  stated  with 
respect  to  such  receipts  or  profits :  Provided  that  the  per- 
son by  whom  any  such  affidavit  or  statutory  declaration 
is  made  shall  in  every  case,  if  required,  attend  to  be  cross- 
examined  thereon. 
Recovery  and     49.  Every  penalty  recoverable  on  summary  conviction 

penaittes""  °*  under  this  Act  may  be  prosecuted  and  recovered  in  the 
manner  directed  by  the  Summary  Jurisdiction  Acts  be- 
fore a  Court  of  Sununary  Jurisdiction. 

appeaMn  Mr-''      ^^'  ^^  ^^^  proceedings  under  this  Act,  any  party  may 

son  or  by  coun-  appear  before  the  commissioners  either  by  himself  in  per- 

sei,  &c.  gQj^  Qj.  jjy  counsel  or  solicitor. 

tar^^age"t™en-     ^^-  -^^5"  person  who  shall  be  certified  by  the  Chairman 

titled  to  prac-  of  Committees  of  the  House  of  Lords  or  the  Speaker  of 

commi^ssioners.  t^^  House  of  Commons  to  have  practised  for  two  years 

before  the  passing  of  this  Act  in  promoting  or  opposing 

Bills  in  Parliament  shall  be  entitled  to  practise  in  any 

proceedings  under  this  Act  as  an  attorney  or  agent  before 
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tke  commissioners:  Provided  that  every  such  person  so 
practising  as  aforesaid  shall,  in  respect  of  such  practice 
and  everything  relating  thereto,  be  subject  to  the  juris- 
diction and  orders  of  the  commissioners,  and  further  pro- 
vided that  no  such  person  shall  practise  as  aforesaid 
until  his  name  shall  have  been  entered  in  a  roll  to  be  made 
and  kept,  and  which  is  hereby  authorised  to  be  made  and 
kept,  by  the  commissioners. 

52.  The  powers  and  jurisdiction  conferred  by  this  Act  „„S,!;Zi°E>2' 

ii  ••  -rt         Tj-miimi-  IT    Powers  con- 

on  the  commissioners  or  Board  or  Irade  shall  be  m  addi-  f erred  on  com- 
tion  to  and  not  in  substitution  for  any  powers  and  juris-  BoSa of  Trade, 
diction  vested  in  the  commissioners  or  Board  of  Trade 
by  any  statute. 

53.  (1.)  All  documents  purporting  to  be  rules,  orders,  ^oceedings 
or  certificates  made  or  issued  by  the  Board  of  Trade,  and  Trade.  ^ 

to  be  sealed  with  the  seal  of  the  Board,  or  to  be  signed 
by  a  secretary  or  assistant  secretary  of  the  Board,  or  any 
person  authorised  in  that  behalf  by  the  President  of  the 
Board,  shall  be  received  in  evidence,  and  deemed  to  be 
such  orders,  rules,  or  certificates  without  further  proof, 
unless  the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board 
of  Trade  that  any  order  made,  certificate  issued,  or  act 
done,  is  the  order,  certificate,  or  act  of  the  Board  of  Trade, 
shall  be  conclusive  evidence  of  the  fact  so  certified. 

54.  (1.)  Where  any  local  authority  having  power  un-  lodPautoori-' 
der  this  Act  to  make  or  oppose  any  complaint  to  the  com-  ties, 
missioners,  or  the  Board  of  Trade,  or  to  enter  into  any 
agreement  to  pay  the  whole  or  a  portion  of  the  expenses 

or  complying  with  an  order  of  the  commissioners  or  the 
Board  of  Trade,  or  to  make  any  application  for  the  aban- 
donment or  acquisition  of  a  canal  under  this  Act,  incur 
any  expenses  in  or  incidental  to  such  complaint,  opposi- 
tion, agreement,  or  application,  such  expenses  may  be  de- 
frayed put  of  the  rates  or  funds  out  of  which  the  ex- 
penses incurred  by  such  authority  in  the  execution  of 
their  ordinary  duties  are  defrayed,  and  if  such  authority 
is  a  rural  sanitary  authority  in  England,  shall  be  de- 
frayed as  general  expenses,  unless  the  Local  Govern- 
ment Board  direct  that  they  shall  be  defrayed  as  special 
expenses. 

(2.)  A  local  authority  may  enter  into  any  contract  in- 
volving the  payment  by  themselves  and  their  successors 
of  any  expenses  authorised  by  this  section  to.be  defrayed. 

(3.)  Where  any  such  local  authority  have  no  power  to 
borrow  money  for  the  purpose  of  defraying  any  expenses 
authorised  by  this  section,  such  authority,  jf  other  than  a 
surveyor  of  highways,  may,  with  the  consent  of  the  Board 
of  Trade  in  the  case  of  any  harbour  board  or  conservancy 
authority,  and  with  the  consent  of  the  Local  Govern- 
ment Board  in  the  case  of  any  other  authority,  borrow 
money  in  manner  provided  by  the  Local  Loans  Act,  1875,  c  ||  *  ^®  ^'"*" 
on  the  security  of  the  rates  or  funds  out  of  which  the  ex- 
penses are  authorised  to  be  defrayed,  and  the  prescribed 
BT— VOL  5 — 05 13 
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period  for  the  loan  shall  be  such  period  as  the  board  giv- 
ing such  consent  niay  approve. 

(4.)  On  the  request  or  any  board  whose  consent  is  re- 
quired for  such  loan,  the  Board  of  Trade  or  commis^ 
sioners  shall  certify  such  particulars  respecting  the 
amount  of  the  said  expenses  and  the  propriety  of  incur- 
ring the  same  and  of  borrowing  for  the  pay^lent  thereof 
as  may  be  requested  by  such  board. 

(5.)  In  Ireland,  any  authority  borrowing  in  pursuance 
of  this  section  may  borrow  in  manner  provided  by  the 
^ 41  &  42  viot.  Public  Health  (Ireland)  Act,  1878,  in  like  manner  as  if 
the  provisions  of  that  Act  with  respect  to  borrowing  were 
re-enacted  in  this  section,  and  in  terms  made  applicable 
thereto. 
Definitions.        55.  In  this  Act,  unless  the  context  otherwise  requires, — 

Terms  defined  by  the  Regulation  of  Railways  Act, 
1873,  have  the  meanings  thereby  assigned  to  them: 

The  term  "  conservancy  authority  "  means  any  persons 
who  are  otherwise  than  for  private  profit  intrusted  with 
the  duty  or  invested  with  the  power  of  conserving,  main- 
taining, or  improving  the  navigation  of  any  tidal  or  in- 
land water  or  navigation: 

The  term  '"  harbour  board  "  means  any  persons  who  are 
otherwise  than  for  private  profit  intrusted  with  the  duty 
or  invested  with  the  power  of  constructing,  improving, 
managing,  regulating,  and  maintaining  a  harbour, 
whether  natural  or  artificial,  or  any  dock: 

The  term  "  Lord  Chancellor  "  means  the  Lord  High 
Chancellor  of  Great  Britain: 

The  term  "  undue  preference  "  includes  an  undue  pref- 
erence, or  an  undue  or  unreasonable  prejudice  or  disad- 
vantage, in  any  respect,  in  favour  of  or  against  any 
person  or  particular  class  of  persons  or  any  particular 
description  of  traffic : 

The  term  "  terminal  charges "  includes  charges  in 
respect  of  stations,  sidings,  wharves,  depots,  warehouses, 
cranes,  and  other  similar  matters,  and  of  any  services 
rendered  thereat : 

The  term  "  merchandise  "  includes  goods,  cattle,  live 
stock,  and  animals  of  all  descriptions: 

The  term  "  trader "  includes  any  person  sending,  re- 
ceiving, or  desiring  to  send  merchandise  by  railway  or 
canal : 

The  term  "  home,"  in  relation  to  merchandise,  includes 
the  United  Kingdom,  the  Channel  Islands,  and  the  Isle 
of  Man : 

The  term  "  rating  appeal "  means  an  appeal  against 
any  valuation  list  or  against  any  poor  rate  or  any  other 
local  rate : 
^  27  &  28  Vict.  The  term  "  Summary  Jurisdiction  Acts  "  in  Scotland 
means  the  Summary  Procedure  Act,  1864,  the  Summary 
^44^&  4B  Vict.  Jurisdiction  (Process)  Act,  1881,  and  any  Act  or  Acts 
amending  the  same;    and  in  Ireland,  within  the  police 
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district  of  Dublin  metropolis,  the  Acts  regulating  the 
powers  and  duties  of  justices  of  the  peace  for  such  dis- 
trict, or  of  the  police  of  such  district,  and  elsewhere,  the. 
Petty  Sessions  (teland)  Act,  1861,  and  any  Act  amend-    14  &  15  vict 
ing  the  same :  *•  ®^" 

The  tenh  "  superior  court "  means,  as  regards  England, 
the  High  Court  of  Justice,  as  regards  Scotland,  the 
Court  of  Session,  and  as  regards  Ireland,  the  High  Court 
of  Justice : 

The  term  "  superior  court  of  appeal "  means,  as  re- 
gards England,  Her  Majesty's  Court  of  Appeal;  as  re- 
gards Scotland,  the  Court  of  Session  in  either  division  of 
the  Inner  House;  and  as  regards  Ireland,  Her  Majesty'3 
Court  of  Appeal : 

The  term  "  rules  of  court "  means,  as  regards  Scot- 
land, acts  of  sederunt. 

In  the  application  of  this  Act  to  Ireland,  the  expres- 
sion "council  of  a  borough,"  includes  town  or  township 
commissioners,  and  any  reference  to  justices  in  quarter 
sessions  shall  be  construed  to  refer  to  a  grand  jury ;  and 
any  reference  to  the  Local  Government  Board  or  to  an 
urban  or  rural  sanitary  authority,  shall  be  construed  to 
refer  to  the  Local  Government  Board  for  Ireland,  and 
to  an  urban  or  rural  sanitary  authority  in  Ireland. 

56.  This  Act  shall  come  into  operation  on  the  first  day  Commence- 
of  January,  1889,  which  day  is  in  this  Act  referred  to  as  ""*"*  °  **" 
the  commencement  of  this  Act:    Provided  that  at  any 

time  after  the  passing  of  this  Act  any  appointment  and 
rules  may  be  made,  and  other  things  done  for  the  pur- 
pose of  bringing  this  Act  into  operation  at  such  com- 
mencement. 

57.  Subject  to  general  rules  to  be  made  under  this  Act,  ^jubimsb"^ 
all  proceedings  which,  at  the  commencement  of  this  ActJ 

under  the  Eegulation  of  Kailways  Act,  1873,  and  Acts  36  &  37  vict 
amending  it,  or  under  any  other  Acts,  are  pending  before  °'  **' 
the  Railway  Commissioners,  shall  be  transferred  to  the 
Railway  and  Canal  Commission  under  this  Act,  and  may 
thereupon  be  continued  and  concluded  in  all  respects  as 
if  such  proceedings  had  been  originally  instituted  before 
that  commission. 

58.  Every  action  or  proceeding  which  might  have  been    Transfer  of 
brought  before  the  Railway  Comissioners  if  this  Act  had  £^'f r^^"'*- 
been  in  force  at  the  time  when  such  action  or  proceeding  ^?p^'^''"^'=°"'**- 
was  begun,  and  is  at  the  commencement  of  this  Act  pend- 
ing before  any  superior  court,  may,  upon  the  application 

of  either  party,  be  transferred  by  any  judge  of  such 
superior  court  to  the  Railway  and  Canal  Commissioners 
under  this  Act,  and  may  thereupon  be  continued  and  con- 
cluded in  all  respects  as  if  such  action  or  proceeding  had 
been  originally  instituted  before  that  commission:  Pro- 
vided that  no  such  transfer,  nor  anything  herein  con- 
tained, shall  vary  or  affect  the  rights  or  liabilities  of  any 
party  to  such  action  or  proceeding. 
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Repeal.  59.   (1.)  The  enactments  mentioned  in  the  schedule  to 

this  Act  are  herebv  repealed  to  the  extent  therein  speci- 
fied. 

(2.)  The  repeal  effected  by  this  Act  shall  not  affect— 

(a.)  Anything  done  or  suffered  before  the  commence- 
ment of  this  Act  under  any  enactment  repealed  by  this 
Act,  or  the  expiration  of  any  office  which  would  otherwise 
have  expired  by  virtue  of  any  enactment  repealed  by  this 
Act;  nor 

(&.)  Any  right  or  privilege  acquired,  or  duty  imposed, 
or  liability  or  disqualification  incurred,  under  any  enact- 
ment so  repealed ;  nor 

(c.)  Any  fine,  forfeiture,  or  other  punishment  in- 
curred or  to  be  incurred  in  respect  of  any  offence  com- 
mitted or  to  be  committed  against  any  enactment  so 
repealed;  nor 

(d.)  The  institution  or  continuance  of  any  proceeding 
or  other  remedy,  whether  under  any  enactment  so  re- 
pealed, or  otherwise,  for  ascertaining  or  enforcing  any 
such  liability  or  disqualification,  or  enforcing  or  recover- 
ing any  such  fine,  forfeiture,  or  punishment  as  aforesaid. 


Section  59. 


Schedule. 
Acts  repealed. 

Note. — A  dei?crlption  or  citation  in  this  schedule  of  a  portion  of  an  Act  is 
inclusive  of  the  words,  section,  or  other  part  first  and  last  mentioned,  or  otiier- 
wise  referred  to  as  forming  the  beginning  or  as  forming  the  end  of  the  portion 
described  in  the  description  or  citation. 


Session  and  Chapter 
of  Act. 


Short  Title. 


Extent  of  Repeal. 


irandlSVict.  c.  31. 
31  and  32  Vict.  c.  119. 

36and37Vict.  c.  48. 


87  and  38  Vict.  0.  40 


The  Railway  and  Canal 
Traflc  Act,  1854. 

The  Regulation  of  Rail- 
ways Act,  1868. 

The  Regulation  of  Rail- 
ways Act,  1873. 


The  Board  of  Trade  Ar- 
bitrations, &o.  Act, 
1874. 


Section  four  and  section  five. 

Section  sixteen,  paragraph  two, 
from  "The  provisions  of"  to 
the  end  of  the  eection. 

Section  three,  from  "The  term 
'superior  court' "  to  the  end 
of  the  section,  section  four, 
section  eleven,  section  twelve, 
section  thirteen,  seetion 
twenty-one,  section  twenty- 
two,  section  twenty-three, 
section  twenty-four,  section 
twenty-five,  section  twenly- 
six  from  the  words  "the  otftt- 
missioners  may  review '\49.,, 
the  end  of  the  section,  seraii% 
twenty-eight,  section  twentjr- 
nine,  section  thirty-four  and 
section  thirty-seven.     .   .  ,, 

Section  eight,  from  "and  atoll 
continue  in  force"  to  "expi- 
ration." 
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EAILWAY  AND  CANAl  COMMISSION  RULES,  1889,  AND 
SCHEDULE  (JF  FOEMS  AND  TABLE  OF  FEES  MADE 
IN  PURSUANCE  OF  THE  RAILWAY  AND  CANAL 
TRAFFIC  ACT,  1888  (51  AND  52  VICT.  c.  25). 

The  Eailway  and  Canal  Commission  Eules. 

General  Rules  made  by  the  Commissioners  established 
under  the  Statute  51  and  52  Vict.  c.  25,  intituled  '■'■An 
Act  for  the  better  Regulation  of  Railway  and  Canal 
Tra^c  and  for  other  purposes,^^  for  regulating  the 
procedure  and  practice  before  them. 

INTERPRETATION. 

1.  In  the  construction  of  these  rules  and  the  forms  tio^n  of'?e?JM. 
herein  referred  to,  words  importing  the  singular  number 

shall  include  the  plural,  and  words  importing  the  plural 
number  shall  include  the  singular  number,  and  the  fol- 
lowing terms  shall  (if  not  inconsistent  with  the  context 
or  subject-matter)  have  the  respective  meanings  herein- 
after after  assigned  to  them;  that  is  to  say,  "  applica- 
tion "  shall  include  complaint  under  the  Eailway  and 
Canal  Traffic  Act,  1854,  and  the  Eailway  and  Canal 
Traffic  Acts,  1873  and  1888;  "applicant"  shall  include 
all  persons  or  authorities  authorised  to  make  any  applir 
cation  or  complaint  to  the  commissioners ;  "  defendant " 
shall  mean  the  persons  or  company  against  whom  the 
application  or  complaint  is  made,  or  any  persons  or  au- 
thorities who  may  appear  in  opposition  to  such  applica- 
tion or  complaint;  "  solicitor  "  shall  include  any  person 
entitled  under  section  51  of  the  Eailway  and  Canal 
Traffic  Act,  1888,  to  practise  as  an  attorney  or  agent  in 

Eroceeding^  before  the  commissioners ;  and  terms  defined 
y  the  Eailway  and  Canal  Traffic  Acts,  1873  and  1888, 
shall,  unless  there  be  something  repugnant  thereto  in  the 
context,  have,  in  these  rules,  the  same  meanings  that  are 
assigned  to  them  by  those  Acts. 

APPLICATION   OR   COMPLAINT  TO   THE   COMMISSIONERS. 

2.  Every  proceeding  before  the  commissioners,  except    Proceedings 
proceedings  under  section  14  of  the  Eegulation  of  Eail-  m°encedr*an(i 
ways  Act,  1873,  and  sections  33  and  34  of  the  Eailway  and  catSn°|en-^''" 
Canal  Traffic  Act,  1888,  and  applications  under  rules  52eraiiy. 

and  53  of  these  rules,  shall  be  commenced  by  an  applica- 
tion made  to  them,  which  shall  be  in  writing,  or  printed, 
and  signed  by  the  applicant  or  his  solicitor,  or  in  the  case 
of  a  company  or  any  of  the  authorities  mentioned  in  sec- 
tion 7  of  the  Eailway  and  Canal  Traffic  Act,  1888,  being 
applicants,  the  application  shall  be  signed  by  their  chair- 
man, manager,  secretary,  or  solicitor.  It  shall  contain  a 
clear  and  concise  statement  of  the  facts,  the  grounds  of 
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application,  and  the  relief  or  remedy  to  which  the  appli- 
cant claims  to  be  entitled.  It  shall  be  divided  into  para- 
graphs numbered  consecutively.  It  shall  be  indorsed 
with  the  name  and  address  of  the  applicant,  and  if  there 
be  a  solicitor  acting  for  him  in  the  matter,  with  the  name 
and  address  of  such  solicitor,  and  if  he  be  an  agent  for 
another  solicitor  in  the  matter,  then  also  the  name  and 
address  of  such  other  solicitor.  The  application  shall 
be  according  to  Form  No.  1  in  the  First  Schedule  hereto, 
or  to  the  like  effect. 

3.  Every  application  made  to  the  commissioners  under 
section  6  of  the  Regulation  of  Railways  Act,  1873,  or  sec- 
tion 9  of  the  Railway  and  Canal  Traffic  Act,  1888,  shall 
be  for  an  order  enjoining  the  company  complained  of  to 
do  or  to  desist  from  doing  the  acts  therein  specified. 

4.  Every  application  made  to  the  commissioners  under 
section  8  of  the  Regulation  of  Railways  Act,  1873,  shall 
be  for  an  order  determining  the  difference  referred  to 
them  (with  their  consent)  in  lieu  of  being  referred  to 
arbitration,  such  consent  to  be^  signified  by  sealing  the 
endorsement  on  such  application;  which  indorsement 
shall  be  according  to  Form  No.  3  in  the  First  Schedule 
hereto.  The  applicant  shall  state  whether  or  not  it  is  a 
case  in  which  any  arbitrator  has  in  any  general  or  special 
Act  been  designated  by  his  name  or  by  the  name  of  his 
office,  or  in  which  a  standing  arbitrator  has  been  ap- 
pointed under  any  general  or  special  Act. 

5.  Every  application  made  to  the  commissioners  under 
section  9  of  the  Regulation  of  Railways  Act,  1873,  shall 
be  signed  by  all  thie  parties  to  the  difference,  or  their 
solicitors,  and  shall  be  for  an  order  determining  the  dif- 
ference referred  to  the  commissioners  (with  their  con- 
sent). The  consent  of  the  commissioners  shall  be  sig- 
nified as  aforesaid. 

6.  Every  application  made  to  the  commissioners  under 
section  10,  sub-section  1,  of  the  Regulation  of  Railways 
Act,  1873,  shall  be  for  the  approval  oy  the  commissioners 
of  any  working  agreement  between  railway  companies, 
whereof  they  desire  to  have  the  commissioners'  approval, 
or  shall  be  for  the  exercise  of  any  other  powers  (to  be 
specified  in  the  said  application)  transferred  by  the  said 
sub-section  to  the  commissioners  with  respect  to  the  ap- 
proval of  working  agreements." 

7.  Every  application  made  to  the  conomissioners  under 
section  25,  sub-section  4,  of  the  Railway  and  Canal  Traffic 
Act,  1888,  shall  be  for  an  order  allowing  the  through 
rate  or  route,  or  through  rate  and  route  proposed  by  the 
applicant  and  objected  to  by  the  forwarding  company 
or  companies. 

"The  public  notice  reciuired  to  be  given  by  the  railway  com- 
panies should  be  according  to  Form  No.  9  of  Schedule  I.,  and  the 
commissioners'  directions  prescribing  the  steps  to  be  taken  to 
obtain  their  approval  of  working  agreements  are  set  out  in 
Schedule  IV.,  at  p.  812, 


•  APPENDIX  B.  199 

8.  Every  application  made  to  the  commissioners  under 
section  25,  sub-sections  6  and  7,  of  the  Railway  and  Canal 
Traffic  Act,  1888,  shall  be  for  an  order  allowing  or  deter- 
mining (as  the  case  may  be)  the  apportionment  of  the 
through  rate  objected  to  by  the  forwarding  company  or 
companies. 

9.  Every  application  made  to  the  comjnissioners  under 
section  14  of  the  Regulation  of  Railways  Act,  1873,  and 
under  sections  33  and  34  of  the  Railway  and  Canal  Traffic 
Act,  1888,  may  be  by  summons,  and  shall  be  for  an  order 
upon  the  company  against  whom  the  application  is  made 
to  keep  at  the  stations,  wharves,  or  ports  named  in  such 
siunmons  a  book  or  books  of  rates  and  distances,  and 
other  particulars  required  by  those  sections  or  either  of 
them,  or  for  an  order  allowing  inspection  of  such  books, 
or  for  an  order  to  distinguish  in  the  book  or  books  in 
such  summons  mentioned  how  much  of  the  rate  in  respect 
whereof  the  application  is  made  is  for  the  conveyance  of 
the  particular  description  of  traffic  therein  named  on  the 
railway  or  canal  in  question,  including  therein  tolls  for 
the  use  of  the  railway  or  canal,  for  use  of  carriages  or 
vessels,  or  for  locomotive  or  other  tractive  power,  and 
how  much  is  for  other  expenses,  specifying  the  nature 
and  detail  of  such  other  expenses.  The  applicant  in  such 
last-mentioned  case  shall  file  an  affidavit  at  the  time  of 
taking  out  such  summons  stating  that  he  is  interested  in 
the  matter,  and  showing  how  he  is  interested  therein. 

_  10.  Every  application  made  to  the  commissioners  under 
section  15  of  the  Regulation  of  Railways  Act,  1873,  or 
under  section  37  of  the  Railway  and  Canal  Traffic  Act, 
1888,  shall  be  for  them  to  hear  and  determine  the  ques- 
tion or  dispute  therein  mentioned  with  respect  to  the 
terminal  chatges  of  the  company  against  whom  the  ap- 
plication is  made,  and  to  decide  what  is  a  reasonable 
sum  to  be  paid  to  such  company  in  respect  of  such  ter- 
minal charges. 

11.  Every  application  made  to  the  commissioners  under 
section  16  of  the  Regulation  of  Railways  Act,  1873,  shall 
be  for  them  to  sanction  the  agreement  therein  mentioned, 
such  sanction  to  be  signified  by  certificate  under  their 
seal.  Before  the  companies  enter  into  such  agreement, 
notice  of  their  intention  to  do  so  shall  be  given  by  them, 
or  one  of  them,  by  advertisement  to  be  inserted  once  at 
least  in  each  of  three  successive  weeks  in  some  news- 
paper published  or  circulating  in  the  county  or  counties 
in  which  the  canal  to  which  the  proposed  agreement  re- 
lates or  some  portion  of  such  canal  is  situate.  Such 
notice  shall  be  according  to  Form  No.  8  in  the  First 
Schedule  hereto. 

12.  Every  application  made  to  the  commissioners  under 
section  17  of  the  Regulation  of  Railways  Act,  1873;  shall 
be  for  an  order  upon  the  railway  companv  against  whom 
the  application  is  made,  restrainmg  them  from  permitting 
and   suffering   the   canal   therein   mentioned,  or  parte' 
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thereof,  or  works  belonging  thereto,  to  remain  unrepaired, 
or  in  want  of  dredging,  or  not  in  good  working  condition, 
or  without  proper  supplies  of  water  thereto;  and  also 
enjoining  them  to  keep  and  maintain  the  said  canal  or 
such  parts  thereof,  or  such  works  thereto  belonging,  thor- 
oughly repaired  or  dredged  or  in  good  working  condition, 
or  to  preserve  the  supplies  of  water  to  the  same.  The  ap- 
plication in  such  case  shall  specify  the  obstruction,  want  of 
repair,  or  other  defect  sought  to  be  remedied,  and  show 
in  what  part  of  the  canal  or  works  such  obstruction,  want 
of  repair,  or  other  defect  exists. 

13.  Every  application  made  to  the  commissioners  under 
section  10  of  the  Eailway  and  Canal  Traffic  Act,  1888, 
shall  be  for  them  to  hear  and  determine  the  question  or 
dispute  therein  mentioned  with  respect  to  the  legality  of 
any  toll,  rate,  or  charge  or  portion  of  a  toll,  rate,  or  charge 
charged  or  sought  to  be  charged  by  any  company  for  mer- 
chandise traffic.  The  parties  may  concur  in  stating  such 
question  or  dispute  in  the  form  of  a  joint  application 
without  further  pleadings. 

14.  Every  application  by  a  company  under  section  29, 
sub-section  3,  of  the  Eailway  and  Canal  Traffic  Act,  1888, 
shall  be  for  an  order  determining  whether  the  group  rate, 
or  the  rate  as  to  which  there  is  a  doubt,  is  or  is  not  a  con- 
travention of  section  2  of  the  Railway  and  Canal  Traffic 
Act,  1854,  and  in  any  such  application  the  company  ap- 
plying shall  state  the  nature  of  the  doubt  considered  to 
exist. 

Where  such  an  application  is  in  respect  of  a  group  rate 
it  shall  specify,  in  addition  to  the  amount  of  the  rate,  the 
names  of  the  places  grouped  together,  and  such  distances 
as  may  be  material  for  the  purposes  of  the  application. 

The  companj' making  the  application  for  such  order  shall 
give  one  month's  public  notice  of  their  intention  to  apply 
to  the  commissioners  under  this  section  by  advertisement 
in  at  least  one  London  daily  newspaper,  and  in  one  news- 
paper in  general  circulation  in  the  district  or  districts 
within  which  the  group  is  comprehended;  such  advertise- 
ments shall  in  each  case  be  inserted  in  each  of  three  succes- 
sive weeks,  at  intervals  of  not  less  than  a  week,  in  each  of 
the  newspapers  in  which  they  appear.  In  such  notice  full 
particulars  shall  be  given  of  the  group  rate,  or  the  rate  or 
rates  as  to  which  the  commissioners'  determination  is  to 
be  asked. 

15.  Every  application  to  the  commissioners  under  sec- 
tion 38,  sub-section  1,  of  the  Eailway  and  Canal  Traffic 
Act,  1888,  shall  be  for  an  order  on  the  railway  company  or 
on  the  directors  or  officers  of  the  railway  company  or  on 
any  person  acting  on  their  behalf,  and  Laving  such  con- 
trol or  right  of  interference  as  mentioned  in  the  said  sec- 
tion, requiring  the  tolls,  rates,  and  charges  levied  by  such 
railway  company,  directors,  officers,  or  persons  on  the 

.  traffic  of,  or  for  the  conveyance  of  merchandise  on,  fte 
canal  in  respect  of  which  the  complaint  is  made  to  be 
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altered  and  adjusted  in  such  a  manner  that  the  same  shall 
be  reasonable  as  compared  with  the  rates  and  charges  for 
the  conveyance  of  merchandise  on  the  railway.  The  ap- 
plicant shall  state  in  what  manner  the  existing  tolls,  rates, 
and  charges  so  levied  as  aforesaid  are  calculated  to  divert 
traific  from  the  canal  to  the  railway  to  the  detriment  of 
the  canal,  or  of  persons  sending  traffic  over  the  canal  or 
other  canals  adjacent  to  it,  and  shall  state  the  amount  and 
the  particulars  of  the  alteration  or  reduction  proposed. 

16.  The  procedure  in  cases  under  the  following  Acts  undef*sect?*!9 
shall  be  in  each  case,  as  nearly  as  may  be,  the  same  as  that  °^  Bepiation 
directed  to  be  taken  by  rule  4  of  these  rules  in  proceed-  Act,  isiffthe 
ings  under  the  8th  section  of  the  Eegulation  of  Kailways  ArwtpaUons*'^* 

(a.)  Differences  between  the  Postmaster-General  and  Act,  1878. 
any  company,  referred  to  the  commissioners  under  the 
provisions  of  section  19  of  thte  Eegulation  of  Eailways 
Act,  1873. 

(6).  Differences  referred  to  the  decision  of  the  commis- 
sioners by  the  Board  of  Trade  under  the  provisions  of 
Part  2  of  the  Board  of  Trade  Arbitration  Act,  1874. 

(c.)  Differences  required  by  sections  4  and  5  of  the  Tele- 
graph Act,  1878,  to  be  referred  to  the  decision  of  the  com- 
missioners. 

17.  When  the  Board  of  Trade,  under  the  provisions  of    Reference  un- 
section  3  oSthe  Cheap  Trains  Act,  1883,  have  referred  any  Trains  Act, 
matters  contained  in  the  said  section  for  the  decision  oi  ^^®^' 

the  commissioners,  the  railway  company  or  companies 
concerned  shall,  on  receiving  notice  from  the  commis- 
sioners to  do  so,  file  an  ansWer  within  such  time  as  the 
commissioners  may  order  to  the  allegations  contained  in 
the  order  of  the  Board  of  Trade  referring  the  matter  as 
aforesaid. 

CLAIM   FOR  DAMAGES. 

18.  If  the  applicant,  in  any  matter  which  the  commis-     Damages, 
sioners  have  jurisdiction  to  hear  and  determine,  claims '""'  "'*'°'*^- 
damages  from  the  defendant,  he  shall  in  such  case  state 

in  his  application  the  amoimt  of  damages  claimed,  and  the 
matter  m  respect  of  which  such  claim  is  made,  and  the 
defendant  may  before  or  at  the  time  of  delivering  his 
answer,  or,  by  leave  of  the  commissioners,  at  any  later 
time,  pay  into  court  a  sum  of  money  by  way  of  satisfac- 
tion, which  shall  be  taken  to  admit  the  matter  in  respect 
of  which  the  payment  is  made;  or  the  defendant  may, 
with  an  answer  denying  liability,  pay  money  into  court. 
If  the  defendant,  in  any  manner  which  the  commissioners 
have  jurisdiction  to  hear  and  determine,  desire  to  have  all 
claims  for  damages  in  respect  of  such  matter  dealt  with 
by  the  commissioners,  he  shall  make  such  claim  in  his 
answer,  or,  by  leave  of  the  commissioners  at  any  subse- 
quent stage  of  the  proceedings. 

The  provisions  of  rules  2,  3,  4,  &,  6,  and  7  of  Order  22 
of  the  Eules  of  the  Supreme  Court,  1883,  and  the  forms 
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required  to  be  used  in  such  rules  shall,  mutatis  mutandis, 
apply  to  and  be  used  in  aU  proceedings  in  this  rule  pro- 
vided for." 

Money  paid  into  court  in  applications  made  to  the  com- 
missioners in  English  cases  shall  be  paid  into  the  Bank  of 
England  (Law  Courts  Branch),  and  the  manner  of  pay- 
ment into  and  out  of  court,  and  the  manner  in  which 
money  in  court  shall  be  dealt  with,  shall  be  subject  to  the 
regulations  contained  in  the  Supreme  Court  Funds  Rules 
in  force  for  the  time  being  so  far  as  the  same  are  appli- 
cable. 

Money  paid  into  court  on  applications  made  to  the  com- 
missioners in  Scotch  cases  shall  be  paid  into  one  of  the 
incorporated  or  chartered  banks  in  Scotland. 

Money  paid  into  court  on  applications  made  to  the  com- 
missioners in  Irish  cases  shall  be  paid  into  the  Bank  of 
Ireland.  * 

FILING   APPLICATION. 

Filing  appu-  19.  Every  application  to  which  any  of  the  foregoing 
Commission-*  Tules  apply  shall  be  indorsed  as  required  by  rule  2  and 
•  *''^'  °^'^^-  filed  with  the  registrar  to  the  commissioners  (hereinafter 
in  these  rules  called  "  the  registrar  ")  at  their  office,  and 
except  in  cases  under  sections  10  and  16  of  the  Regulation 
of  Railways  Act,  1873,  three  copies  of  the  application 
shall  also  be  left  with  the  registrar.  The  registrar  shall 
make  out  a  list  of  the  applications  so  filed  according  to 
the  order  in  which  they  are  received  by  him,  and  such  list 
may  be  inspected  at  the  office  during  office  hours.  The 
applications  shall  be  heard  by  the  commissioners  so  far 
as  it  may  in  their  judgment  be  practicable  according  to 
the  order  in  which  they  are  so  entered  upon  the  list 

INDORSEMENT  ON   APPLICATION. 

upon^ip^puca"*      ^^'  ^^  ^^^  proceedings  (except  proceedings  under  sec- 
tfon.  tions  8,  9,  10,  and  19  of  the  Regulation  of  Railways  Act, 

1873,  and  subject  to  rule  22  of  these  rules)  a  copy  of  the 
application  shall  be  indorsed  with  a  notice  to  the  de- 
fendant to  put  in  an  answer  to  the  application  within 
fifteen  days  from  the  service  thereof,  and  that  in  default 
of  such  answer  being  put  in  within  the  time  named,  or 
any  extension  thereof  duly  granted,  the  commissioners 
may  proceed  to  hear  the  said  application  ex  parte.  Such 
indorsement  shall  be  according  to  Form  No.  2  in  the  First 
Schedule  hereto,  and  shall  be  sealed  by  the  registrar  with 
their  seal. 

SERVICE   OP  APPLICATION. 

appfication!'  21.  A  copy  of  the  application  indorsed  as  aforesaid 
shall  in  all  cases  (except  under  sections  9  and  10  of  the 
Regulation  of  Railways  Act,  1873,  and  subject  to  rule  22 

°  The  provislous  of  tUe  rules  and  the  forms  referred  to  are  set 
out  in  Schedule  II. 
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of  these  rules)  be  served  by  leaving  the  same  with  the 
manager,  secretary,  or  chief  clerk  of  the  defendant  at  his 
principal  office  in  any  part  of  the  United  Kingdom,  or  in 
such  manner  as  the  commissioners  by  special  order  may 
direct,  but  no  such  personal  service  shall  be  necessary 
when  the  defendant's  solicitor  or  agent  iindertakes  in 
writing  to  accept  service  of  such  copy  on  his  behalf. 

SUSPENSION  or  PROCEEDINGS. 

22.  If  the  commissioners  thinli  fit,  in  pursuance  of  sec-  t[(,n''™™om-''*" 
tion  7  of  the  Regulation  of  Railways  Act,  1873,  to  com-  missioners  to 
municate  an  application  to  the  company  against  whom  it  p°SiSla  ot"""' 
is  made,  so  as  to  afford  them  an  opportunity  of  making 
observations  thereon  before  requiring  or  permitting  a,ny 

formal  proceedings  to  be  taken  thereon,  they  shall  give 
notice  thereof  to  the  applicant  within  seven  days  from 
the  date  of  the  application  having  been  left  at  their  office, 
and  thereupon  all  formal  proceedings  thereon  shall  be 
suspended  until  further  notice  from  the  commissioners  to 
the  applicant. 

23.  The  commissioners  may  also  within  the  said  period  ers*^rMmiHi|°' 
of  seven  days,  or  at  any  time  thereafter,  require  further  further  infor- 
information  or  particulars  or  documents  from  the  appli-  ™*"°"- 
cant,  and  may  suspend  all  formal  proceedings  upon  the 
application  until  satisfied  in  this  respect. 

24.  If  the  commissioners  at  any  stage  of  the  proceed-  aeJ^tKe^Act  of 
ings  thinlf  fit  to  direct  inquires  to  be  made  under  section  1854. 

3  of  the  Railway  and  Canal  Traffic  Act,  1854,  they  shall 
give  notice  thereof  to  the  parties  to  the  application,  and 
may  stay  proceedings,  or  any  part  of  the  proceedings 
thereon,  until  further  notice  from  the  commissioners. 

CONSENT   OASES. 

25.  In  all  cases  the  parties  may,  by  consent  in  writing, pensing'tifh'' 
dispense  with  the  formal  proceedings  hereinafter  men-  formal  proceed- 
tioned,  or  some  portion  of  them,  and  orders  by  consent  ''^*" 

may  be  drawn  up,  and,  if  approved  of  by  the  commission- 
ers, may  be  sealed  with  their  seal. 

ANSWER. 

,  26.  Within  15  days  from  the  service  of  the  application,  y^<"J"  °/f,"'^ 
or  within  such  shorter  or  extended  time  as  may  be  fixed  andfaeSver^^ 
by  the  commissioners,  the  defendant  shall  file,  with  the 
registrar,  their  answer  to  the  application,  and  leave  with 
him  three  copies  of  the  same,  and  the  defendant  shall, 
within  such  time,  deliver  to  the  applicant  or  to  his  solicitor 
a  signed  copy  of  the  answer.    The  answer  shall  contain  . 

,  a  clear  and  concise  statement  of  the  facts  which  form  the 
ground  of  defence,  or  of  any  other  objections  relied  upon. 
It  may  admit  the  whole  or  any  part  of  the  facts  stated 
in  the  application.    It  shall  be  divided  into  paragraphs 
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Form  of, 
and  time  for 
filing  and  de- 
livery. 


numbered  consecutively,  and  it  shall  be  signed  by  the  per- 
son actually  making  the  same,  and  who  is  acquainted  with 
the  facts  stated  therein.  It  shall  be  endorsed  with  "the 
name  and  address  of  the  defendant,  and  if  there  be  a 
solicitor  acting  for  him  in  the  matter,  with  the  name  am d 
address  of  such  solicitor,  and  if  he  be  an  agent  for 
another  solicitor  in  the  matter,  then  also  with  the  name 
and  address  of  such  other  solicitor.  It  shall  be  according 
to  Form  No.  4  in  the  First  Schedule  hereto,  or  to  the  like 
effect. 

REPLY. 

27.  Within  six  days  from  the  delivery  of  the  answer  to 
the  applicant,  or  within  such  shorter  or  extended  time  as 
may  be  fixed  by  any  special  order  of  the  commissioners, 
the  applicant  shall  file  his  reply  (if  any)  with  the  Regis- 
trar, and  leave  with  him  three  copies  of  the  same,  and 
shall  within  such  time  deliver  to  the  defendant  or  to  his 
solicitor  a  copy  of  the  reply.  The  applicant,  in  such  re- 
ply, may  object  to  the  said  answer  as  being  insufficient, 
stating  the  grounds  of  such  objection,  or  deny  the  facts 
stated  therein,  or  may  admit  the  whole  or  any  part  of  such 
facts.  The  reply  shall  be  signed  by  the  applicant,  his 
solicitor,  or  agent,  and  be  according  to  Form  No.  5  in  the 
First  Schedule  hereto,  or  to  the  like  effect. 


PLEADINGS  APTEE  REPLY  BY  LEAVE. 

afto^r^'pif^  ^^-  -^°  pleading  subsequent  to  reply  other  than  a 
joinder  of  issue  shall  be  pleaded  without  leave  of  the  com- 
missioners. 


Close  of 
pleadings  on 
default. 


CLOSE   OF   PLEADINGS   BY   IMPLIED   JOINDER. 

29.  If  the  applicant  does  not  deliver  a  reply,  or  any 
party  does  not  deliver  any  subsequent  pleading  within  the 
period  allowed  for  that  purpose,  the  pleadings  shall  be 
deemed  to  be  closed  at  the  expiration  of  that  period,  and 
all  material  statements  of  facts  in  the  pleadings  last  de- 
livered shall  be  deemed  to  have  been  denied  and  put  in 
issue. 

POWER   TO   DIRECT   AND   SETTLE   ISSUES. 

ers^ma™'m'rect     ^^'  ^^  ^*  appear  to  the  commissioners  at  any  time  that^ 
issues.  the  statements  in  the  application  or  answer,  or  reply,  do' 

not  sufficiently  raise  or  disclose  the  issues  of  fact  m  dis- 
pute between  the  parties,  they  may  direct  them  to  pre- 
pare issues,  and  such  issues  shall,  if  the  parties  differ,  be 
settled  by  the  commissioners. 


PRELIMINARY   QUESTIONS  OF   LAW. 

i 

eTs°m^^feme  ^^-  "^^^  commissioners  may,  by  consent  of  the  parties 
preiiminaiy  to  any  proceedings  before  them,  or  on  the  application  of 
qiiestions  of     gij-j^gp  party,  Order  any  point  of  law  raised  by  the  plead- 
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ings  to  be  set  down  for  hearing  and  disposed  of  at  any 
time  before  the  hearing  of  the  application.  The  argu- 
ment of  such  point  of  law  shall  take  place  before  not  less 
than  three  commissioners,  and  upon  such  hearing,  if,  in 
the  opinion  of  the  commissioners,  the  decision  of  such 
point  of  law  substantially  disposes  of  the  whole  applica- 
tion, the  commissioners  may  order  that  the  argument  shall 
be  the  hearing  of  the  case,  and  thereupon  maj'  grant  and 
dismiss  the  application  or  make  such  other  order  therein 
as  may  seem  to  them  just. 

PRELIMINARY   MEETING. 

32.  If  it  appear  to  the  commissioners  at  any  time  before  erf'^'"  h^'d"' 
the  hearing  of  the  application  that  it  will  be  to  the  ad-  prliiSfinary 
vantage  of  the  parties  to  hold  a  preliminary  meeting  for  "^^ting. 

the  purpose  of  fixing  or  altering  the  place  of  hearing,  de- 
termining the  mode  of  conducting  the  inquiry,  the  admit- 
ting of  certain  facts,  or  the  proof  of  them  by  affidavit,  or 
for  any  other  purpose,  they  shall  have  power  to  hold  such 
meeting  upon  giving  notice  thereof  to  the  parties,  and 
may  thereupon  make  such  order  as  shall  seem  to  them  fit 
under  the  circumstances. 

PRELIMINARY   COMMUNICATION   WITH   THE  PARTIES. 

33.  The  commissioners  may,  if  they  think  fit,  instead  of    Commission- 
holding  such  meeting  as  in  the  preceding  rule  mentioned,  munS  wuii 
communicate  with  the  parties  in  writing,  and  may  require  Parties, 
answers  to  such  inquiries  as  they  may  think  St  to  make. 

INTERIM   INJUNCTION. 

34.  An  interim  injunction  may  be  moved  for  at  any  commission- 
stage  of  the  proceedings.  Such  application  (except  asfnterim^il-'"'* 
af  terprovided)  shall  be  made  to  and  be  disposed  of  by  the  i""<=*''>"- 

ex  officio  commissioner  for  the  part  of  the  United  King- 
dom in  which  the  proceedings  (under  which  the  applica- 
tion is  made)  are  depending.  Notice  of  such  application 
shall  be  given  to  the  parties  aifected  thereby  at  least  two 
clpar  days  before  the  application  is  moved :  Provided 
that  in  cases  of  emergency  it  shall  bQ  competent  to  the  ex 
officio  commissioner  to  grant  the  interim  injunction  sought 
without  previous  notice.  An  application  to  dissolve  any 
injunction  may  be  made  at  any  time  to  the  ex  officio  com- 
missioner on  two  clear  days'  notice  to  the  party  in  whose 
favour  the  injunction  was  granted. 

DISCOVERY  OF  DOCUMENTS   AND   INTERROGATORIES. 

35.  In  Enriand  and  Ireland  either  party  may,  without    Applications 
filmg  any  affidavit,  apply  to  the  commissioners  for  an  *'"' ^**'=°^"y- 
order  to  direct  the  other  party  to  make  discovery  on  oath 

of  the  documents  which  are  or  have  been  in  his  possession 
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Interroga- 
tories (In  Eng- 
land and  Ire- 
land). 


In  Scotland. 


or  power  relating  to  the  matter  in  cmestion.  In  Scotland 
either  party  may  apply  to  the  ex  officio  commissioner  for 
an  order  on  the  other  party  to  produce  all  documents 
which  are  in  his  possession  or  power  relating  to  the  matter 
in  question  or  either  party  may  apply  as  aforesaid  for  a 
diligence  to  recover  all  documents  in  whosesoever  posses- 
sion-they  may  be,  relating  to  the  matter  in  question.  Pro- 
vided that,  in  either  case,  the  party  making  the  applica- 
tion shall  give  to  the  other  party  at  least  three  days' 
notice  of  his  intention  to  make  it,  and  shall  (where  a  dili- 
gence is  sought),  with  such  notice,  furnish  a  copy  of  the 
specification  setting  forth  the  documents  for  recovery  of 
which  a  diligence  is  sought. 

36.  In  England  and  Ireland  the  applicant  may,  at  any 
time  after  serving  his  application,  and  the  defendant 
may,  at  or  after  the  time  of  delivering  his  answer,  by 
leave  of  the  commissioners,  deliver  interrogatories  in 
writing  for  the  examination  of  the  opposite  party. 

Interrogatories  shall  be  answered  by  affidavit  to  be  filed 
within  ten  days  or  within  such  other  time  as  the  commis- 
sioners may  allow.  The  interrogatories  may  be  answered 
partly  by  one  person  and  partly  by  another  or  others,  but 
in  all  cases  the  party  answering  any  part  thereof  shall 
state  in  his  answer  that  the  matters  stated  by  him  are 
within  his  personal  knowledge,  and  if  any  person  inter- 
rogated omits  to  answer  or  answers  insufficiently,  the 
party  interrogating  may  apply  to  the  commissioners  for 
an  order  requiring  him  to  answer  or  to  answer  further, 
as  the  case  may  be. 

No  payment  into  court  of  a  sum  of  money  as  deposit 
shall  be  required  from  a  party  seeking  discovery  by  in- 
terrogatories or  otherwise.  ' 

In  Scotland  either  of  the  parties  may  at  any  time  after 
the  service  of  the  application  or  lodging  of  the  answer 
respectively,  and  before  any  proof  has  been  adduced,  pre- 
sent to  the  ex  officio  commissioner  a  statement  of  facts 
which  he  desires  to  be  answered  by  his  opponent,  and  may 
move  the  ex  officio  commissioner  for  an  order  on  his  oppo- 
nent to  answer  the  same,  with  which  motion  the  ex  officio 
commissioner  shall  deal  as  appears  just.  Notice  of  such 
motion  (accompanied  by  a  copy  of  the  statement  of  facts) 
to  be  served  at  least  three  days  before  the  motion  is  to  be 
heard. 


PKODUCTION  AND  INSPECTION  OP  DOCUMENTS. 


Production 
of  documents 
on  oath. 


37.  It  shall  be  lawful  for  the  commissioners,  at  any 
time  during  the  pendency  of  any  matter  before  them,  to 
order  the  production  by  any  party  thereto,  upon  oath, 
,of  such  of  the  documents  in  nis  possession  or  power  relat- 
ing to  any  such  matter  as  the  commissioners  shall  think 
right;  and  the  commissioners  may  deal  with  such  docu- 
ments, when  produced  before  them,  in  such  maimer  as 
shall  appear  just. 
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38.  Either  party  shall  be  entitled  at  any  time  before  or  retored'to*in 
at  the  hearing  of  the  case  to  give  a  notice  in  writing  to  pleadings, 
the  other  party  in  -whose  apphcation  or  answer  or  reply 
reference  is  made  to  any  document,  to  produce  it  for  the 
inspection  of  the  party  giving  such  notice,  or  of  his  so- 
licitor, and  to  permit  him  to  take  copies  thereof,  and  any 
party  not  complying  with  such  notice  shall  not  after- 
wards be  at  liberty  to  put  any  such  document  in  evidence 
on  his  behalf  in  such  proceeding  without  the  leave  of  the 
commissioners,  unless  he  satisfy  the  commissioners  that 
he  had  sufficient  cause  for  not  complying  with  such  notice. 

NOTIGE  TO  PKODTJCE. 

39.  -Either  party  may  give  to  the  other  a  notice  in  writ-  p,.J^°„*^^f  *" 
ing  to  produce  such  documents  as  relate  to  any  matters  in 
difference  (specifying  the  said  documents),  and  which 
are  in  the  possession  or  control  of  such  other  party,  and  if 
such  notice  be  not  complied  with,  secondary  evidence  of 
the  contents  of  the  said  dociunents  may  be  given  by  or  on 
behalf  of  the  party  who  gave  such  notice. 


NOTICE  TO  ADMIT. 


Notice     t  o 


40.  Either  party  may  give  to  the  other  party  a  notice  admit. 
in  writing  to  admit  any  documents  saving  all  just  excep- 
tions, and  in  case  of  neglect  or  refusal  to  admit  after  such 
notice,  the  costs  of  proving  such  documents  shall  be  paid 

by  the  party  so  neglecting  or  refusing,  whatever  the  result 
of  the  application  may  be,  unless  at  the  hearing  the  com- 
missioners certify  that  the  refusal  to  admit  was  reason- 
able, and  no  costs  of  proving  any  document  shall  be  al- 
lowed unless  such  notice  be  given,  except  where  the  omis- 
sion to  give  the  notice  is,  m  the  opinion  of  the  taxing 
officer,  a  saving  of  expense. 

NOTICE  OF  DISCONTINUANCE. 

41.  When  any  application  made  to  the  commissioners  ^  ^ucation'""* 
has  been  withdrawn  or  settled,  the  applicant  shall  imme-  withdrawn  or 
diately  thereupon  give  notice  thereof  to  the  registrar.        settled. 

WITNESSES. 

42.  The  attendance  of  witnesses,  with  or  without  docu-    Attendance 
ments,  shall  be  enforced  by  subpoena  which  may  be  sued  °*  '^'t^^^^*^- 
out  by  either  party  requiring  the  attendance  of  such  wit- 
ness.   Such  subpoena  shall  be  according  to  Forms  No.  6 

or  7  in  the  First  Schedule  hereto,  and  shall  be  sealed  by 
the  registrar  with  the  seal  of  the  commission,  and  may  be 
served  in  any  part  of  the  United  Kingdom.  The  wit- 
nesses shall  be  entitled  to  the  same  protection  as  when 
subpoenaed  or  cited  to  attend  a  superior  court,  and  the 
laws  and  practice  in  force  for  the  tmie  being  relating  to 
witnesses  in  a  superior  court  shaU  apply  to  them  in  pro- 
ceedings before  the  commissioners. 
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Application 
to  fix  date  of 
hearing. 


Depositing 
maps,  plans, 
&c. 


APPOINTING  DATE  OF  HEARING. 

43.  The  applicant,  at  the  time  of  filing  his  reply  (if 
any) ,  or  if  the  defendant  make  default  in  putting  in  his 
answer,  or  at  any  time  after  the  pleadings  are  closed,  may 
apply  to  the  registrar  to  fix  a  date  for  the  hearing.  If 
the  applicant  does  not  within  six  weeks  after  the  close  of 
the  ^leadings,  or  within  such  extended  time  as  the  com- 
missioners may  allow,  apply  to  the  registrar  to  fix  a  date 
for  the  hearing,  the  defendant  may  do  so.  No  such  ap- 
plication shall  be  made  without  two  days'  previous  no- 
tice in  writing  to  the  opposite  party.  If  either  of  the 
parties  fail  to  appear  on  the  application  to  fix  a  day  for 
hearing,  notice  of  the  day  appointed  shall  be  served 
within  a  time  to  be  named  by  the  registrar. 

The  parties  shall  leave  with  the  registrar,  six  days  be- 
fore the  day  fixed  for  the  hearing,  any  maps,  plans,  time- 
tables, and  special  Acts  or  other  documents  referred  to  in 
the  application,  answer,  reply,  or  other  j)leading,  or  which 
may  be  useful  in  explaining  or  supporting  the  same. 


THE   HEARING. 


Power  of 
commissioners 


to  proceed  ex  place  appointed  for  the  hearin 


44.  If  the  applicant  does  not  appear  at  the  time  and 

the  commissioners  may 
dismiss  the  application,  and  if  the  defendant  does  not 
appear  at  such  time  and  place,  and  the  commissioners  are 
satisfied  that  the  notice  of  the  hearing  was  duly  served, 
they  may  hear  and  determine  the  application  ex  parte, 
and  if  at  any  adjournment  of  the  hearing  the  parties  or 
either  of  them  do  not  appear,  the  commissioners  may 
decide  the  case  in  their  absence. 


EVIDENCE   AT   THE   HEARING. 


To    be    vlvft 
voce  except  in 
certain  cases, 
and  wliether 
before  or  at 
the  hearing. 


45.  The  witnesses  at  the  hearing  shall  be  examined 
viva  voce,  but  the  commissioners  may  at  any  time,  and 
whether  before  or  at  the  hearing,  for  sufficient  reason, 
order  that  anyparticular  facts  may  be  proved  by  affidavit, 
or  that  the  affidavit  of  any  witness  may  be  read  at  the 
hearing  on  such  conditions  as  they  may  thinli  reasonable, 
or  that  any  witness  whose  attendance  ought  for  some 
sufficient  cause  to  be  dispensed  with,  be  examined  by  in- 
terrogatories or  otherwise  before  a  person  to  be  appointed 
by  them  for  that  purpose,  provided  that  when  it  appears 
to  the  commissioners  that  the  other  party  bona  fide  desire,= 
the  production  of  a  witness  for  cross-examination,  and 
that  such  witness  can  be  produced,  an  order  shall  not  be 
made  authorising  the  evidence  of  such  witness  to  be  given 
by  affidavit. 

Depositions  taken  before  a  person  authorized  to  take 
them  may  be  read  at  the  hearing  without  calling  the  depo- 
nents unless  the  commissioners  otherwise  order. 
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46.  The  commissioners  may  require  further  evidence  to  erf  ^y're-""" 
be  given  either  viva  voce,  or  by  affidavit,  or  by  deposition  quire  further 
taken  before  a  person  appointed  by  them  for  that  purpose.  *^  ™*'*' 

47.  The  hearing  of  the  case,  when  once  commenced,  p^^llj'js^jj 
shall  proceed,  so  far  as  in  the  judgment  of  the  commis-  day  to  day. 
sioners  may  be  practicable  and  convenient,  from  day  to 

day. 

VIEW. 

48.  In  any  case  in  which,  in  the  opinion  of  the  commis-  comSTIstoners 
sioners,  a  view  is  necessary  or  desirable,  it  may  be  had  to  view. 

by  one  or  more  commissioners  as  they  may  direct.    - 

JUDGMENT  OP   00MMIS8I0NEE8. 

49.  After  hearing  the  case  the  commissioners  may  dis- ^^^^il^^Jers.' 
miss  the  application,  or  make  an  order  thereon  in  favour 

of  the  defendants,  or  reserve  their  decision,  or  make  such 
other  order  upon  the  application  as  may  be  warranted  by 
the  evidence,  and  may  seem  to  them  just. 

50.  The  commissioners  may  give  their  decision  in  writ-  y^rufng  and" 
ing,  signed  by  them,  and  it  may  be  sent  or  delivered  to  the  f^^\°^  "SO"  ^j^ 
respective  parties,  and  it  shall  not  be  necessary  to  hold  parties.  ° 

a  court  merely  for  the  purpose  of  giving  such  decision. 

TAXATION  OE  COSTS. 

51.  Costs  shall  be  taxed  upon  the  order  of  the  commis-  taSd.* ^'  ^°^ 
sioners  under  which  they  are  payable,  and  such  costs  shall, 

if  required,  be  taxed  by  the  registrar  or  such  other  person 
as  the  commissioners  may  direct. 

See  Glamorgansbire  County  Council  v.  Gt.  W.  Ry.  Co.  (No.  2), 
,  [1895]  1  Q.  B.  21;  64  L.  J.  Q.  B.  138;  9  Ry.  &  C.  Traffic  Cas.  1; 
and  see  Darlaston  Local  Board  v.  L.  &  N.  W.  Ry.  Co.,  [1894]  2 
Q.  B.  694;  8  Ry.  &  C, Traffic  Cas.  p.  216. 

ALTERATION   OR  RESCISSION   OP  OEDBK. 

52.  Any  application  to  the  commissioners  to  review    Alteration  or 
and  rescind  or  vary  any  decision  or  order  previously  made  o?de'r|.'°°  "' 
by  them,  and  not  being  a  decision  or  order  upon  an  inter- 
locutory application,  nor  under  rule  14  of  these  rules, 

shall  be  made  within  28  days  after  the  said  decision  or 
order  shall  have  been  communicated  to  the  parties  unless 
the  commissioners  think  fit  to  enlarge  the  time  for  mak- 
ing such  application. 

Any  application  to  the  commissioners  to  review  and 
rescind  or  vary  any  decision  or  order  previously  made  by 
them  upon  an  interlocutory  application  shall  be  macfe 
within  lour  days  after  the  said  decision  or  order  shall 
have  been  communicated  to  the  parties,  unless  the  com- 
missioners think  fit  to  enlarge  the  time  for  making  such 
application. 
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Every  application  under  this  rule  shall  be  made  by 
motion;  and  no  such  motion  shall  be  made  without  two 
clear  days'  previous  notice  in  writing  to  the  registrar  and 
to  the  parties  affected  thereby. 

The  commissioners  will  not  re-hear  a  matter  merely  on  the  ques- 
tion of  costs  at  the  instance  of  a  party  who  does  not  ask  them  to 
alter  their  judgment  on  the  merits  (Hammans,  Foster  and  others 
V.  Gt.  W.  Ry.  Co.,  4  B.  &-Mac.  at  p.  189). 

Where  by  inadvertence  upon  the  part  of  one  of  the  parties  or  of 
the  commissioners  themselves,  an  ordet  has  been  made  which 
would  have  the  effect  of  prejudicing  a  third  party,  the  commis- 
sioners will  re-hear  the  matter  under  this  order  (Gt  N.  of  Scot- 
land ^^y.  Co.  V.  Highland  Ry.  Co.,  19th  Dec.  1885). 

The  commissioners  refused  an  application  to  review  a  decision 
given  by  them  a  year  before  (Denaby  Colliery  Co.  v.  M.  S.  &  L. 
Ry.  Co.  (No.  2),  4  B.  &  Mac.  23). 

INTEBI.0CUT0ET   APPLICATIONS. 

Interlocutory  5.3.  Where  not  otherwise  provided  for  in  these  rules, 
applications,  ^^j  interlocutory  applications  shall,  unless  otherwise  spe- 
cially ordered,  be  heard  by  the  registrar  upon  summon 
duly  served,  and  may  be  determined  in  a  summary  way. 
Such  application  may,  if  the  registrar  thinks  fit,  be  ad- 
journed, either  before  or  at  the  time  of  hearing  before 
him,  into  court  for  hearing  before  the  commissioners. 

Any  person  affected  by  any  order  or  decision  of  the 
registrar  in  any  matter  involving  questions  of  law  may 
appeal  therefrom  to  the  ex  officio  commissioner,  and  in 
any  other  matter  to  the  commissioners.  Such  appeal 
shall  be  by  way  of  indorsement  on  the  summons  by  the 
registrar  at  the  request  of  any  party  or  by  notice  in  writ- 
ing to  attend  before  the  commissioners  without  a  fresh 
summons.  Such  notice  shall  be  given  to  the  registrar  and 
to  the  opposite  party  within  four  days  after  the  decision , 
complained  of,  or  such  further  time  as  may  be  allowed 
by  the  registrar  or  by  the  ex  officio  commissioner,  or  the 
commissioners. 

An  appeal  from  the  Registrar's  decision  shall  be  no 
stay  of  proceedings  unless  so  ordered  by  the  Registrar  or 
by  the  ex  officio  Commissioner,  or  the  Commissioners. 

AFFIDAVITS. 

how^ramed  ^^^'  ^^'^^^^^^  shall  be  confined  to  such  facts  as  the  wit- 
ness is  able  of  his  own  knowledge  to  prove,  except  on  in- 
terlocutory proceedings,  on  which  statements  as  to  his 
belief  with  the  grounds  thereof  may  be  admitted.  The 
costs  of  every  affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay  or  argumentative  matter  or  copies  of 
or  extracts  from  documents  shall  be  paid  by  the  party 
using  or  filing  the  same. 

8W0M?''*'''"""  S.5.  Any  affidavit  used  in  any  proceeding  before  the 
commissioners  may  be  sworn  as  iollows : 
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In  the  United  Kingdom  before  any  of  the  said  commis- 
sioners or  the  registrar,  or  the  officer  appointed  by  the 
commissioners  to  administer  oaths  in  proceedings  before 
them  (and  in  these  cases  without  the  payment  of  any 
fee),  or  before  a  person  authorised  to  administer  oaths 
in  any  of  the  superior  courts,  or  before  a  commissioner 
empowered  to  take  or  receive  affidavits,  or  before  a  jus- 
tice of  the  peace  for  the  county  or  place  where  it  is  sworn 
ac  made. 

In  Scotland,  in  addition  to  the  above-mentioned  per- 
sons, before  any  sheriff-depute  or  his  substitute  or  a  jus- 
tice of  the  peace. 

In  any  place  in  the  British  dominions  out  of  the  United 
Kingdom,  before  any  court,  judge,  or  justice  of  the  peace, 
or  dny  person  authorised  to  adrSnister  oaths  there  in  any 
court. 

In  any  place  out  of  the  British  dominions,  before  a 
British  minister,  consul,  or  vice-consul. 

The  commissioners  shall  take  judicial  notice  of  the  seal 
or  signature,  as  the  case  may  be,  of  any  such  court,  judge, 
minister,  consul,  or  vice-consul  attached,  appended,  or 
subscribed  to  any  such  affidavit. 

56.  Affidavits  used  in  any  proceedings  before  the  com-     FiHng  of, 
missioners  shall  be  filed  in  their  office,  an  dpffice  copies  of  offlce^op^fs  of, 
the  same  and  of  other  documents  filed  in  their  office  may  aScumentsT 
be  procured  by  the  parties  on  application  to  the  registrar. 

COMPUTATION   OF   TIME. 

57.  In  all  cases  in  which  any  particular  number  of  p^^'p'^f^^"'' 
days,  not  expressed  to  be  clear  days,  is  prescribed  by  the 
Railway  and  Canal  Traffic  Acts,  1873  and  1888,  or  by 

these  rules,  the  same  shall  be  reckoned  exclusively  of  the 
first  day  and  inclusively  of  the  last  day,  unless  the  last 
day  shall  happen  to  fall  on  a  Sunday,  Christmas  Day,  or 
Good  Friday,  or  a  day  appointed  for  a  public  fast  or 
thanksgiving,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also. 

58.  The  days  between  Thursday  next  before  and  the  Y''^*^f^^a 
Wednesday  next  after  Easter  Day,  and  the  day  appointed  °  «  e^=  "  e  ■ 
to  be  kept  as  the  Queen's  Birthday,  and  Whit  Monday 

and  TlTiit  Tuesday,  and  Christmas  Day,-  and  the  three 
following  days,  shall  not  be.  reckoned  or  included  in  any 
proceedings  under  the  Railway  and  Canal  Traffic  Acts, 
1873  and  1888. 

59.  The  time  between  the  12th  day  of  August  and  the  (.,i|*^^^^«®J  '° 
24th  day  of  October  in  England  and  Ireland,  and  in  Scot- 
land between  the  20th  day  of  March, and  the  12th  day  of 

May,  and  betAveen  the  20th  day  of  July  and  the  15th  day 
of  October,  shall  be  reckoned  in  the  computation  of  the 
times  appointed  or  allowed  by  these  rules  for  filing, 
amending,  or  delivering,  unless  otherwise  ordered. 
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Registrar's 
office,  when 
open. 


REGISTRAR'S   OFFICS!,   WHEN   OPEN. 

60.  The  registrar's  office  shall  be  open  daily  froiji  10 
o'clock  in  the  forenoon  till  4  o'clock  in  the  afternoon,  or 
till  such  later  time  as  the  commissioners  may  direct,  ex- 
cept upon  Saturday,  when  it  shall  be  open  from  10  o'clock 
in  the  forenoon  till  2  o'clock  in  the  afternoon,  and  except 
between  the  12th  day  of  August  and  the  24th  day  of 
October,  when  the  office  is  to  be  opened  from  11  o'clock  in 
the  forenoon  till  1  o'clock  in  the  afternoon. 

The  office  shall  be  closed  on  the  following  days,  namely. 
Good  Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter 
week,  Christmas  Day  and  the  three  following  days,  and 
the  day  appointed  to  be  kept  as  the  Queen's  Birthday, 
and  Whit  Monday  and  Whit  Tuesday. 


SITTINGS   OF   THE   COURT. 

Vacations.  gj  Every  ex  officio  commissioner  shall  be  entitled  to  the 
same  vacations  as  are  observed  in  the  superior  court  of 
which  he  is  a  member.  During  the  periods  observed  as 
vacations  in  the  Superior  Courts  the  Lord  Chancellor  in 
England,  the  Lord  President  of  the  Court  of  Sessions  in 
Scotland,  and  the  Lord  Chancellor  in  Ireland,  may  ap- 
point any  judge  of  a  superior  court  to  take  the  place  and 
perform  the  whole  functions  of  the  ex  officio  commissioner 
for  these  parts  of  the  United  Kingdom  respectively,  in 
case  of  the  ex  officio  commissioner  being  absent  or  tempo- 
rarily unable  to  fulfil  his  duties. 

ADJOURNMENT. 

commTs^sioners       ^^"  '^'^^  Commissioners  may  from  time  to  time  adjourn 
to  adjourn.       any  proceedings  before  them. 


Power  of 
commissioners 
to  amend. 


AMENDMENT. 

63.  The  commissioners  may  at  any  stage  of  the  pro- 
ceedings allow  any  pleadings  to  be  amended,  or  may  order 
to  be  struck  out  any  matters  which  may  tend  to  prejudice, 
embarrass,  or  delay  the  fair  hearing  of  the  case,  and  all 
such  amendments  shall  be  made  as  may  be  necessary  for 
the  purpose  of  determining  the  real  questions  in  contro- 
versy between  the  parties. 

FORMAL  OBJECTIONS. 

jec^foM*no*?'to  ^'*-  ^^  proceedings  before  the  commissioners  shall  be 
prevail.  defeated  by  any  formal  objection. 

PRACTICE  OF   SUPERIOR  COURTS,   WHEN   APPIiICABLB. 

coSmissioSers'  65.  The  general  principles  of  practice  in  the  superior 
exp?e\*s^i'"''ro-  ^ourts  may  be  adopted  and  applied  at  the  discretion  of  the 
Tiaed  for. '"°    Commissioners  to  proceedings  before  thran. 

Where,  in  any  complaint  or  other  proceeding  before  the 
Commissioners,  the  defendant  has  his  domic^e  or  prin" 
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dpai  place  of  bifemess  or  head  office  in  England,  such  pro- 
ceedings shall  be  deemed  to  be  proceedings  falling  to  be 
dealt  with  by  the  ex  officio  commissioner  for  England,  in 
so  far  as  he  is,  by  statute  or  any  rule  of  court,  charged 
with  any  duty  in  connexion  therewith,  and  in  like  man- 
ner, where  the  defendant  has  his  domicile  or  principal 
place  of  business  or  head  office  in  Scotland  or  Ireland,  the 
proceedings  shall  be  dealt  with  by  the  ex  officio  commis- 
.sioners  for  Scotland  and  Ireland  respectively.  ^Vhere 
there  are  in  any  proceedings  more  defendants  than  one 
having  their  domicile  or  principal  place  of  business  or 
head  office  in  different  parts  of  the  United  Kingdom,  the 
commissioners  shall  determine  before  which  of  the  ex 
officio  connnissioners  such  proceedings  shall  depend. 

Subject  to  this  rule,  if  any  question  should  arise 
whether  the  Superior  Court  of  England,  Ireland,  or 
Scotland  is  the  court  with  reference  to  which  in  the  par- 
ticular case  the  expression  "  superior  court "  in  any  of 
the  said  rules  is  to  be  understood,  the  same  shall  be  deter- 
nrined  by  the  commissioners,  who  shall  make  such  order 
in  that  behalf  as  they  shall  think  right  under  the  circum- 
stances, either  with  reference  to  the  particular  matter 
under  consideration  only  or  with  reference  to  the  future 
conduct  of  the  proceedings  in  general,  or  any  of  them,  or 
with  reference  to  anything  that  has  already  been  done. 

Provided  that  if  any  steps  or  proceedings  have  been 
taken  under  the  practice  of  one  superior  court,  and  the 
commissioners  shall  think  that  the  practice  of  any  other 
superior  court  ought  to  be  applied,  they  shall  make  such 
order  as  shall,  as  far  as  practicable,  and  as  is  just  under 
the  circumstances,  prevent  the  steps  already  taken  from 
being  rendered  nugatory,  and  any  expense  already  in- 
curred from  being  thrown  away. 


enijArgement  oe  abridgment  or  time. 

66.  The  commissioners  or  the  registrar,  subject  to  ang^^<"^erto 
appeal  to  the  commissioners,  may  enlarge  or  abridge  the  abrfdfe  "time, 
time  appointed  by  these  rules,  or  fixed  by  any  order,  for 

doing  any  act  or  taking  any  proceeding  upon  such  terms, 
if  any,  as  the  justice  of  the  case  may  require,  and  any  such 
enlargement  may  be  ordered,  although  the  application  for 
the"  same  is  not  made  until  after  the  expiration  of  the  time 
appointed  or  allowed. 

The  time  for  delivering,  amending,  or  filing  aiiy  an-  time^irfoS? 
swer,  reply,  or  other  pleading  or  document  may  be  en-  sent. 
larged  by  consent  in  writing,  without  application  to  the 
commissioners.    Such  written  consent  shall  be  left  with 
the  registrar  at  the  time  of  filing  the  answer,  reply,  or 
other  pleading  or  document. 

TRANSMISSION  OP  DOCUMENTS  AND  FEES   BY  POST. 

67.  Where  an  applicant  does  not  reside  in  London,  and  .  DocumentB, 
he  has  no  solicitor  or  agent  there,  all  pleadings  and  doeu-  pSstf^"*  ^^ 
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ments  required  by  these  rules  to  be  sealed,  filed  in,  or  de- 
livered at  the  commissioners'  office,  may  be  sent  by  post, 
addressed  to  "  The  Registrar  of  the  Court  of  the  Railway 
and  Canal  Commission,"  and  the  fees  payable  (if  any)  in 
respect  thereof  may  be  sent  by  post,  by  post-office  order, 
payable  to  "The  Registrar  of  the  Railway  and  Canal 
Commission,"  to  the  registrar,  who  shall  cause  stamps  to 
be  procured  to  the  amount  of  such  remittances,  and  such 
stamps  to  be  obliterated.  All  letters,  notices,  or  docu- 
ments sent  by  post  to  the  officers  of  the  commission  shall' 
be  prepaid. 

TABLE   OP   FEES. 


Wbat  fees 
m&y  be  taken. 


68.  The  fees,  a  table  whereof  is  in  the  Third  Schedule 
hereunto  annexed,  may  be  demanded  and  taken  in  respect 
of  the  proceedings  be:^re  the  commissioners. 
Signed  the  22nd  day  of  February,  1889. 

Alfred  Wnxs. 
John  Teayner. 
James  Murpht. 
F.  Peel. 
Wm.  p.  Price, 
Approved, 

Halsbury,  C. 
Approved, 

M.  E.  Hicks-Beach, 

President  of  the  Board  of  Trade. 


Schedules. 
First  Schedule. 

FORMS. 

The  forms  of  proceedings  contained  in  this  schedule 
may  be  used  in  the  cases  to  which  they  are  applicable, 
with  such  alterations  as  the  circumstances  of  the  case  may 
render  necessary,  but  any  variance  therefrom,  not  being 
in  matter  of  substance,  shall  not  aflFect  their  validity  or 
regularity. 

No.  1. 

Application. 

In  the  Court  of  the  Railway  and  Canal  Commission. 

In  the  Matter  of  the  Application  of  A.  B.  against  The 
Company — 

A.  B.  states  that — 

1. 

2. 

And  the  said  A.  B.  applies  to  the  said  court  under  the 
above-mentioned  Acts  for  an  order  enjoining  the  said 
company  [here  state  concisely  the  nature  of  the  apolica- . 
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tion,  as  for  example,]  to  desist  from  giving  any  undue 
preference  to  themselves  or  other  persons  in  the  carrying 
or  in  the  collecting,  carrying,  and  delivering,  for  them- 
selves or  other  persons,  of  goods  and  parcels,  or  in  their 
charges  for  the  same  over  the  said  A.  B.  in  the  carrying 
of  SHch  goods  and  parcels  for  him,  and  enjoining  the  said 
company  not  to  subject  him  to  any  undue  prejudice  in 
respect  thereof. 
Dated  this  day  of  18    . 

(Signed)  A.  B. 

or 
CD. 
Solicitor  for  the  Applicant, 


No.  2. 

Indorsenvent  on  Application. 

To  the  within.named  Company. 

You  are  hereby  commanded  by  the  court  of  the  Rail- 
way and  Canal  Commission  within  15  days  from  the  serv- 
ice of  the  within  application  to  put  in  your  answer  to  the 
same,  and  take  notice  that  in  default  of  such  answer 
being  put  in  within  such  time  or  any  extension  thereof 
duly  granted,  the  said  court  may  proceed  to  hear  the  said 
application  ex  parte. 

(Sealed). 

[Indorsement.] 

The  within  application  is  made  by  A.  B.  of 
(stating  address  and  occupation,  and  if  there  be  a  solici- 
tor in  the  matter^  by  C.  D.  of  (and  if  he  be  agent 
for  the  solicitor)  as  agent  for  E.  F.  of  solicitor  for 
the  said  A.  B.,  and  was  filed  on  the           day  of 
18    . 


No.  3. 

Indorsement  required  hy  Rule  4- 

To  the  within  named  Company. 

Take  notice  that  the  court  of  the  Railway  and  Canal 
Commission,  having  consented  to  the  within-mentioned 
difference  (or  differences)  being  referred  to  it  for  its 
decision  in  lieu  of  being  referred  to  arbitration,  you  are 
hereby  commanded  within  days  from  the  service 

upon  you  of  the  within  statement  to  put  in  your  answer 
to  the  same,  and  take  notice,  that  in  default  of  such  an- 
swer being  put  in  within  such  time,  or  any  extension 
thereof  duly  granted,  the  said  court  may  proceed  to  hear 
and  determine  the  said  difference  ex  parte. 

(Sealed.) 
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No.  4. 

Answer. 

In  the  Court  of  the  Railway  and  Canal  Commission. 

In  the  Matter  of  the  Application  of  A.  B.  against 
The  Company — 

The  Company  in  answer  to  the  application  of 

A.  B.  state  that — 

1. 

2. 

This  answer  is  made  on  behalf  of  the  said  company  by 
C.  D.  of  ,  who  is  acquainted  with  the  facts  stated 

therein. 

Dated  this  day  of  18    . 

(Signed.) 


No.  5. 

Reply. 

In  the  Court  of  the  Railway  and  Canal  Commission. 

In  the  Matter  of  the  application  of  A.  B.  against 
The  Company — 

The  said  A.  B.  in  reply  to  the  answer  of  the  said 
Company  states  that — 
1. 

2.  And  the  said  A.  B.  admits  that — 
Dated  this  day  of  18    . 

(Signed)  A.  B. 

or 
C.  D. 
Solicitor  for  the  said  Applicant. 


No.  6. 

Stibpcena  ad  Testificandum. 

In  the  Court  of  the  Railway  and  Canal  Commission.  In 
the  Matter  of  the  Application  of  A.  B.,  Applicant, 
against  The  Company,  Defendant. 

Victoria  by  the  grace  of  God,  &c.  to  [the  names  of  three 
witnesses  may  be  inserted] ,  greeting.  We  command  you 
to  attend  before  the  Railway  and  Canal  Commissioners 
at  '         ,  on  day,  the-         day  of  18    ,  at 

the  hour  of  in  the  noon,  and  so  from  day  to 

day  until  the  above  application  is  tried,  to  give  evidence 
on  behalf  of  the  applicant  (or  defendant). 

Witness,  &c. 
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No.  7. 

Subpoena  Diieea  Tecum. 

In  the  Court  of  the  Eailway  and  Canal  Commission.  In 
the  Matter  of  the  Application  of  A.  B.,  Applicant, 
against  The  Company,  Defendant. 

Victoria,  by  the  Grace  of  God,,  &c.,  to  [the  names  of 
three  witnesses  may  be  inserted]  greeting.  We  command 
you)  to  attend  before  the  Eailway  and  Canal  Commis- 
sioners at  ,  on  day,  the  day  of 
iS  ,  at  the  hour  of  in  the  noon,  and  so  from 
day  to  day  until  the  above  application  is  tried,  to  give 
evidence  on  behalf  of  the  applicant  (or  defendant) ,  and 
also  to  bring  with  you  and  produce  at  the  aforesaid  time 
and  place  [specify  documents  to  be  produced.] 

Witness. 


No.  8. 
Notice  requiredi  hy  Rule  11. 

The  Railway  and  Canal  Traffic  Acts,  187a  and  1888. 

Notice  is  hereby  given  that  it  is  the  intention  of 
the  Railway  Company  and  the  Canal  Com- 

pany, subject  to  the  sanction  of  the  Eailway  and  Canal 
Commissioners,  to  enter  into  an  agi-eement  for  the  follow- 
ing purposes,  viz.  (among  other  things),  the 


and  that  a  copy  of  the  proposed  agreement  can  be  seen  at 
the  office  of  the  Eailway  and  Can^  Commission  at 
Dated  this  day  of  18     . 


Secretary  to  the  (Solicitor  or  Agent) . 


No.  9. 

Form  of  Notice  to  he  given  to  the  Ptiblic  hy  Raiheay  Com- 
panies of  their  intention  to  enter  into  Agreements 
amongst  themselves  under  Part  III.  of  the  Railway 
Glauses  Act,  1863. 

Notice  is  hereby  given  pursuant  to  the  provisions  of 
the  Eailways  Clauses  Act,  1863,  and  the  Railway  and 
Canal  Traffic  Acts,  1873  and  1888,  and  the  Act,  18    , 

that  it  is  the  intention  of  the  Eailway  Cbmpany 

and  the  Eailway  Company  to  enter  into  an  agree- 

ment for  the   following  purposes,  viz.    (among  other 
things) ,  the 
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and  that  any  company  or  j)erson  aggrieved  by  such  pro- 
posed agreement,  and  desiring  to  object  thereto,  may 
bring  such  objection  before  the  Railway  and  Canal  Com- 
missioners by  sending  the  same  in  writing,  addressed  to 
the  Registrar  to  the  Railway  and  Canal  Commissioners, 
at  their  office,  at  the  London,  on  or  before  the" 

day  of  18    ,  in  which  office  a  copy  of  the  proposed 

agreement  can  be  seen. 
Dated  this  day  of  18    . 

Secretary  to  the  {Solicitor  or  Agent). 


Second  Schedtile. 

^Bules  2,  S,  ^,  5,  6,  7  of  Order  XXII.  of  the  Rules  of  the 
Supreme  Court,  1883,  referred  to  in  Rule  18  of  these 
Rules. 

2.  Payment  into  court  shall  be  signified  in  the  defence, 
and  the  claim  or  cause  of  action  in  satisfaction  of  which 
such  payment  is  made  shall  be  specified  therein. 

3.  With  a  defence  setting  up  a  tender  before  action, 
the  sum  of  money  alleged  to  have  been  tendered  must  be 
brought  into  court. 

4.  If  the  defendant  pays  money  into  court  before  de- 
livering his  defence,  he  shall  serve  upon  the  plaintiff-  a 
notice  specifying  both  the  fact  that  he  has  paid  in  such 
money,  and  also  the  claim  or  cause  of  action  in  respect  of 
which  such  payment  has  been  made.  Such  notice  shall 
be  in  the  Form  No.  3  in  Appendix  B.,  with  such  varia- 
tions as  circumstances  may  require. 

[Form  No.  3, 'referred  to  In  the  foregoing  rule,] 

HEADING   AS   IN   K)BM.* 

Take  notice  that  the  defendant  has  paid  into  court 
£  ,  and  says  that  that  sum  is  enough  to  satisfy  the 

plaintiff's  claim  [or  the  plaintiff's  claim  for,  &c.] 

Z.,  defendant's  solicitor. 

To  Mr.  X.  Y.,  the  plaintiffs  solicitor. 

6.  In  the  following  cases  of  payment  into  court  under 
this  order,  viz. : — ■ 

{a)  When  payment  into  court  is  made  before  delivery 
of  defence ; 

128  days  should  intervene  between  the  date  of  the  newspaper 
containing  the  first  insertion  of  this  notice  and  the  date  here  in- 
serted.   See  Schedule  IV. 

*  In  proceedings  before  the  commissioners  the  heading  of  this 
form  will  be  the  same  as  the  heading  of  the  forms  in  tiie  First 
Schedule. 
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(J)  When  the  liability  of  the  defendant  in  respect  of 
the  claim  or  cause  of  action  in  satisfaction  of  which  the 
payment  into  court  is  made  is  not  denied  in  the  defence ; 

(c)  When  payment  into  court  is  made  with  a  defence 
setting  up  a  tender  of  the  sum  paid ; 
the  money  paid  into  court  shall  be  paid  out  to  the  plain- 
tiff on  his  request,  or  to  his  solicitor,  on  the  plaintiff's 
written  authority,  unless  the  court  or  a  judge  shall  other- 
wise order. 

6.  When  the  liability  of  the  defendant  in  respect  of 
the  claim  or  cause  of  action,  in  satisfaction  of  which  the 
payment  into  court  has  been  made,  is  denied  in  the  de- 
fence, the  following  rules  shall  apply : — 

(a)  The  plaintiff  may  accept,  in  satisfaction  of  the 
claim  or  cause  of  action  in  respect  of  which  the  payment 
into  court  has  been  made,  the  sum  so  paid  in,  in  which 
case  he 'shall  be  entitled  to  have  the  money  paid  out  to 
him  as  herein-after  provided,  notwithstanding  the  de- 
fendant's denial  of  liability,  whereupon  all  further  pro- 
ceedings in  respect  of  such  claim  or  cause  of  action, 
except  as  to  costs,  shaU  be  stayed;  or  the  plaintiff  may 
refuse  to  accept  the  money  in  satisfaction,  and  reply  ac- 
cordingly, in  which  case  the  money  shall  remain  in  court, 
subject  to  the  provisions  herein-after  mentioned. 

(J)  If  the  plaintiff  accept  the  money  so  paid  in  he 
shall,  after  service  of  such  notice  in  the  Form  No.  4  in 
Appendix  B.,  as  is  in  rule  7  mentioned,  or,  after  delivery 
of  a  reply  accepting  the  money,  be  entitled  to  have  the 
money  paid  out  to  himself  on  request,  or  to  his  solicitor, 
on  the  plaintiff's  written  authority,  unless  the  court  or 
judge  shall  otherwise  order. 

(c)  If  the  plaintiff  does  not  accept,  in  satisfaction  of 
the  claim  or  cause  of  action  in  respect  of  which  the  pay- 
ment into  court  has  been  made,  the  sum  so  paid  in,  but 
proceeds  with  the  action  in  respect  of  such  claim  or  cause 
of  action,  or  any  part  thereof,  the  money  shall  remain  in 
court  and  be  subject  to  the  order  of  the  court  or  a  judge, 
and  shall  not  be  paid  out  of  court  except  in  pursuance  of 
an  order.  If  the  plaintiff  proceeds  with  the  action  in 
respect^of  such  claim  or  cause  of  action,  or  any  part 
thereof,  and  recovers  less  than  the  amount  paid  into  court, 
the  amount  paid  in  shall  be  applied,  so  far  as  is  necessary, 
in  satisfaction  of  the  plaintiff's  claim,  and  the  balance  (if 
any)  shall,  under  such  order,  be  repaid  to  the  defendant. 
If  the  defendant  succeeds  in  respect  of  such  claim  or  cause 
of  action,  the  whole  amount  shall,  under  such  order,  be 
repaid  to  him. 

7.  The  plaintiff,  when  payment  into  court  is  made  be- 
fore delivery  of  defence  may,  within  four  days  after  the 
receipt  of  noticg  of  such  payment,  or  when  such  payment 
is  first  sijgnified  in  a  defence,  may,  before  reply,  accept  in 
satisfaction  of  the  claim  or  cause  of  action  in  respect  of 
which  such  payment  has  been  made,  the  sum  so  paid  in, 
in  which  case  he  shall  give  notice  to  the  defendant  in  the 
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Form  No.  4  in  Appendix  B.,  and  shall  be  at  liberty^  in 
case  the  entire  claim  or  cause  of  action  is  thereby  satis- 
fied, to  tax  his  costs  after  the  expiration  of  four  days 
from  the  service  of  such  notice,  unless  the  court  or  a 
judge  shall  otherwise  order,  and,  in  case  of  non-payment 
of  the  costs  within  48  hours  after  such  taxation,  to  sign 
judgment  for  his  costs  so  taxed. 

[Form  No.  4  referred  to  in  the  foregoing  Bules  6  and  7.o] 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £  , 
paid  by  you  into  court  in  satisfaction  of  the  claim  in  re- 
spect of  which  it  is  paid  in. 


Third  Schedtile. 
Table  of  Fees. 

[Appointed  by  the  commissioners,  with  the  concurrence  of  the  Lord  Chancel- 
lor and  of  the  Treasury,  to  be  taken  In  relation  to  the  proceedings  before  the 
commissioners.] 


Eeceiving  and  filing  every  application  or  statement 

of  case  or  answer  thereto. 
Eeceiving  and  filing  every  reply,  affidavit,  or  other 
proceeding. 

Note.— No  extra  charge  is  to  be  made  for  docu- 
ments that  may  accompany  any  application,  an- 
swer, reply,  or  affidavit. 
Every  summons  upon  interlocutory  proceedings  -.. 

Every  order  made  thereon _ 

Attendance  by  counsel  on  interlocutory  proceed- 
ings, each  side. 

For  every  appointment  forbearing 

Every  subpoena ,-\ 

Every  hearing  not  in  the  natui-e  of  an  interlocutory 
proceeding,  or  of  an  arbitration. 

Office  copy  of  jproceedings,  per  folio 

Note.— Copies  of  plans,  sections,  &o.  to  be  paid 
for  by  the  party  requiring  them  according  to  the 
actual  cost. 

Every  commission  to  take  evidence 

Every  hearing  in  the  nature  of  an  arbitration  be- 
tween railway  companies  or  canal  companies,  or 
between  railway  companies  and  the  Postmaster- 
General  under  the  Regulation  of  Railways  Acts, 
1873  and  1874,  or  either  of  them,  each  day  or  part 
of  a  day. 

Every  decision  of  such  difference _ 

Every  hearing  in  the  nature  of  an  arbitration,  one 
of  the  parties  being  other  than  a  railway  com- 
pany or  canal  company,  each  day  or  part  of  a  day. 

Every  decision  of  such  difference 

Note. — The  fee  for  the  hearing  is  to  be  paid  on 

each  day  by  the  party  whose  case  is  then  being 

heard,  unless  the  commissioners  otherwise  order. 


£  g.   d. 
10   0 


0    2    6 


0    5  0 

0    2  6 

0  10  0 

0    2  6 

0    2  6 

10  0 

0    0  6 


10   0 
1516    0 


5   5    0 
5   5    0 


2    2    0 


Fees  in  ordinary 


Fees  in  ordinary 


Fees  on  cominlS' 
sions. 


Fees  on  hearings 

>  inthenatareof 

arbitratioDS. 


All  fees  shall  be  paid  by  stamps,  impressed  on  the 
forms  applicable  to  the  various  proceedings  respectively, 
which  shall  be  sold  in  London  at  the  Inland  Revenue 
Office,  Somerset  House ;  and  at  the  Branch  Office,  Eoyal 
Courts  of  Justice.  In  Edinburgh,  at  the  Inland  Revenue 
Office,  Waterloo  Place ;  in  Dublin,  at  the  Inland  Revenue 
Office,  Custom  House;  and  at  such  other  places  as  the 
Inland  Eeveni^e  Department  may  determine. 


<»  See  note  '  at  the  bottom  of  page  809. 
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Fourth  Schedttle. 


Directions  of  the  Railway  and  Canal  Gommisdoners  re- 
lating to  working  agreements  between  two  or  more  rail- 


1.  Gare  should  be  taken  that  at  least  28  days  from  the 
date  of  the  newspaper  containing  the  first  insertion  of 
the  notice  to  the  public,  of  the  intention  of  the  companies 
to  enter  into  a  working  agreement,  are  allowed  for  bring- 
ing objections  before  the  Railway  and  Canal  Commis- 
sioners, and  that  during  the  whole  of  that  period  a  copy 
of  the  proposed  working  agreement  is  lodged  at  the  com- 
missioners' office  for  inspection. 

2.  At  the  expiration  of  the  period  specified  in  the  no- 
tices for  bringing  objections  before  the  Eailway  a,nd 
Canal  Commissioners,  and  together  with  the  application 
for  their  approval,  there  should  be  sent  to  their  office : 

(a.)  The  Act  or  Acts  of  Parliament  authorising  such 
agreement. 

(&.)  Copies  of  the  newspapers  containing  the  notices 
of  the  intention  of  the  two  companies  to  enter  into  such 
agreement  which  are  required  by  the  24th  section  of  the 
Railway  Clauses  Act,  1863. 

(c.)  Copies  of  the  newspapers  containing  the  adver- 
tisements of  each  company,  required  by  the  23rd  section 
of  the  same  Act,  convening  the  special  meetings  at  which 
the  agreement  was  assented  to. 

{a?)  A  copy  of  the  circular  which  was  addressed  to 
each  shareholder. 

(e.)  The  agreement,  sealed  by  the  companies,  together 
with  a  certificate  given  under  the  hands  of  the  chairman 
at  the  meeting,  and  of  the  secretary  of  each  company, 
stating  that  such  agreement  was  duly  assented  to  by  the 
required  proportion  of  the  votes  of  the  shareholders  and 
stockholders  entitled  to  vote  in  that  behalf  at  meetings  of 
the  company,  present  (personally  or  by  proxy)  at  a  gen- 
eral meeting  of  each  of  the  companies  specially  convened 
for  that  purpose,  pursuant  to  the  23rd  section  of  the  same 
Act. 

3.  The  application  to  the  commissioners  for  their  ap- 
proval should  be  made  in  the  manner  prescribed  by  their 
General  Rules  of  February,  1889,  Nos.  2  and  6. 

The  agreement,  when  approved  by  the  commissioners, 
will  be  returned  with  their  approval  signified  thereon, 
and  the  copy  lodged  at  their  office  will  be  retained  by 
them. 

Note. — ^Where  the  special  Act  or  Acts  authorising  the  agreement 
do  not  Incorporate  the  Railway  Clauses  Act,  t863,  Part  3,  or  are 
of  an  earlier  date,  the  course  of  proceeding  will  be  that  indicated 
In  the  special  Acts. 
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REGULATION  OF  RAILWAYS  ACT,  1889. 


Power  to 
order  certain 
provisions  to 
be  made  for 
public  safety. 


Enforcement 
of  Orders  of 
Board  of 
Trade. 


Issuing  de- 
benture stock 
to  meet  ex- 
penses incurred 
under  this  Act. 


[52  and  53  Vict.  c.  57.] 

AN   ACT  to  amend  the  Regulation  of  Railways  Acts;    and  for 
other  purposes.     [30th  August,  1889.] 

1.  (1.)  The  Board  of  Trade  may  from  time  to  time 
order  a  railway  company  to  do,  within  a  time  limited  bjr 
the  Order,  and  subject  to  any  exceptions  or  modifications 
allowed  by  the  Order,  any  of  the  following  things : 

(a)  To  adopt  the  block  system  on  all  or  any  of  their 
railways  open  for  the  public  conveyance  of  passengers ; 

(5)  To  provide  for  the  interlocking  of  points  and  sig- 
nals on  or  in  connexion  with  all  or  any  of  such  railways; 

(c)  To  provide  for  and  use  on  all  their  trains  carrying 
passengers  continuous  brakes  complying  with  the  follow- 
ing requirements,  namely : 

(i)  The  brake  must  be  instantaneous  in  action,  and 
capable  of  being  applied  by  the  engine-driver  and  guards; 

(ii)  The  brake  must  be  self-applying  in  the  event  of 
any  failure  in  the  continuity  of  its  action ; 

(iii)  The  brake  must  be  capable  of  being  applied  to 
every  vehicle  of  the  train,  whether  carrying  passengers  or 
not; 

(iv)  The  brake  must  be  in  regular  use  in  daily  work-  ' 
ing; 

(v)  The  materials  of  the  brake  must  be  of  a  durable 
character,  and  easily  maintained  and  kept  in  order. 

In  making  any  order  under  this  section  the  Board  of 
Trade  shall  have  regard  to  the  nature  and  extent  of  the 
traiRc  on  the  railway,  and  shall,  before  making  any  such 
Order,  hear  any  company  or  person  whom  the  Board  of 
Trade  may  consider  entitled  to  be  heard. 

2.  If  default  is  made  in  compliance  with  any  Order 
made  by  the  Board  of  Trade  in  pursuance  of  the.  last 
foregoing  section,  the  Kailway  and  Canal  Commission 
may,  on  the  application  of  the  Board  of  Trade,  enjoin 
obedience  to  the  Order,  and  thereupon  the  Order  may  be 
enforced  as  if  it  were  made  by  the  commission  for  the 
purpose  of  carrying  into  eifect  any  of  the  provisions. of 
the  Acts  under  which  the  commission  have  jurisdiction. 

3.  Whenever  any  railway  company  shall  be  ordered 
by  the  Board  of  Trade  to  provide  any  appliances,  or 
execute  any  works,  or  incur  aiiy  expenditure  under  the 
provisions  of  this  Act  which  would  properly  be  charge- 
able to  capital  account,  it  shall  be  lawful  for  such  com- 
pany to  furnish  to  the  Board  of  Trade  an  estimate  of  the 
cost  of  providing  such  appliances,  executing  such  works, 
and  carrying  out  such  Order  generally,  and  thereupon 
the  Board  of  Trade  shall,  upon  the  application  of  the 
company,  fix  and  determine  the  amount  which  would 
properly  be  capital  expenditure,  and  the  company  may 
trom  time  to  time  issue  debentures  or  debenture  stock 
in  priority  to  or  ranking  pari  passu  with  any  existing 
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debentures  or  debenture  stock  of  such  company  bearing 
interest  at  a  rate  not  exceeding  five  per  cent,  per  annum 
to  an  amount  not  exceeding  the  sum  so  fixed  and  deter- 
mined, and  any  money  raised  under  the  provisions  of  this  ' 
section  shall  bte  applied  in  carrying  out  such  require- 
ments of  the  Board  of  Trade  and  to  no  other  purpose 
whatsoever,  and  no  other  authority  save  the  certificate 
of  the  Board  of  Trade  shall  be  requisite  to  authorize  and 
validate  the  issue  of  such  debentures  or  debenture  stock. 

4.  (1.)  Every   railway   company   shall  make   to   tbe  ^^Ket^rnsj)f 
Board  of  Trade  periodical  returns  as  to  the  persons  in  Board  of  Trade, 
the  employment  of  the  company  whose  duty  involves  the 

safety  of  trains  or  passengers,  and  who  are  employed  for 
more  than  such  number  of  hours  at  a  time  as  may  be  from 
time  to  time  named  by  the  Board  of  Trade. 

(2.)  The  returns  shall  be  delivered  at  such  intervals, 
and  shall  be  in  such  form,  and  contain  such  particulars, 
as  the  Board  of  Trade  from  time  to  time  direct. 

(3.)  The  provisions  of  sections  nine  and  ten  of  the  ^  ||  *  ^^  "'^•''*- 
Eegulation  of  Kailways  Act,  1871,  with  respect  to  pen- ''' 
alties,  shall  apply  to  returns  under  this  section. 

5.  (1.)  Every  passenger  by  a  railway  shall,  on  request  Penalty  for 
by  an  officer  or  servant  of  a  railway  company,  either  pro-  m^ent  S^fMef 
duce,  and  if  so  reque"=:ted  deliver  up,  a  ticket  showing  that 

his  fare  is  paid,  or  pay  his  fare  from  the  place  whence 
he  started,  or  give  the  officer  or  servant  his  name  and  ad- 
dress; and  in  case  of  default  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  forty  shillings. 

(2.)  If  a  passenger  having  failed  either  to  produce, 
or  if  requested  to  deliver  up,  a  ticket  showing  that  his 
fare  is  paid,  or  to  pay  his  fare,  refuses,  on  request  by  an 
officer  or  servant  of  a  railway  company,  to  give  his  name 
and  address,  any  officer  of  the  company  or  any  constable 
may  detain  him  until  he  can  be  conveniently  brought 
before  some  justice  or  otherwise  discharged  by  due  course 
of  law. 

It  Is  a  question  of  fact  for  the  jury  whether  a  passenger  has 
"failed  to  produce"  his  ticket  (Brotherton  v.  Metropolitan  & 
District  Joint  Ciommittee,  9  Times  I/.  B.  645). 

If  the  company  under  this  section  detain  a  passenger,  pending 
enquiry  whether  the  name  and  address  given  are  correct,  they  do 
it  at  their  own  risk  (Knights  v.  L.  C.  &  D.  Ry.  Co.,  5  E.  399 ;  62 
L.  3:  Q.  B.  378). 

(S.)  If  any  person — 

(a)  Travels  or  attempts  to  travel  on  a  railway  with- 
out having  previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof;  or 

A  byelaw  subjecting  to  a  penalty  "any  passenger  using  or 
attempting  to  use  a  ticket  on  a  day  for  which  such  ticket  is  not 
available,"  in  the  absence  of  fraud  is  bad  (Hufeam  v.  North 
Staffordshire  Ry.  Co.,  [1894]  2  Q.  B.  821 ;  10  R.  507 ;  63  L.  J.  M.  C. 
225;  71  L.  T.  517 J. 

(&)  Having  paid  his  fare  for  a  certain  distance,  know- 
ingly and  wilfully  proceeds  by  train  beyond  that  distance 
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Passenger 
ticket  to  have 
fare  printed 
tbereon. 


Power  to 
make  byelaws 
as  to  stations. 


Short  title. 


without  previously  paying  the  additional  fare  the  addi- 
tional distance,  and  with  intent  to  avoid  payment  there- 
of; or 

(c)  Having  failed  to  pay  his  fare,  gives  in  reply  to  a 
request  by  an  officer  of  a  railway  company  a  false  name 
or  address,  he  shall  be  liable  on  summary  conviction  to 
a  fine  not  exceeding  forty  shillings,  or,  in  the  case  of  a 
second  or  subsequent  offense,  either  to  a  fine  not  exceeding 
twenty  pounds,  or  in  the  discretion  of  the  court  to  im- 
prisonment for  a  term  not  exceeding  one  month. 

(4.)  The  liability  of  an  offender  to  punishment  under 
this  section  shall  not  prejudice  the  recovery  of  any  fare 
payable  by  him. 

Part  of  this  section  is  almost  identical  with  part  of  section  103 
of  the  Railways  Clauses  Act,  1845,  now  repealed. — See  that  sectioi^ 
for  cases  decided  under  it,  p.  317. 

6.  From  and  after  a  date  to  be  fixed  by  Order  of  the 
Board  of  Trade,  and  subject  to  such  exceptions,  if  any, 
as  may  be  allowed  by  such  Order,  every  passenger  ticket 
issued  by  any  railway  company  in  the  United  Kingdom 
shall  bear  upon  its  face,  printed  or  written  in  legible 
characters,  the  fare  chargeable  for  the  journey  for  which 
such  ticket  is  issued,  and  any  railway  company  issuing 
any  passenger  ticket  in  contravention  of  the  provisions 
of  this  section  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  for  every  ticket  so  issued,  to  be  recovered 
on  summary  conviction. 

7.  The  power  conferred  on  a  railway  company  by  the 
Railways  Clauses  Consolidation  Act,  1845,  and  the  Rail- 
ways Clauses  Consolidation  Act  (Scotland),  1845,  to 
make  byelaws  subject  to  disallowance  by  the  Boa<r(i  of 
Trade,  shall  include  power  to  make  byelaws  for  main- 
taining order  in,  and  regulating  the  use  of,  railway  sta- 
tions and  the  approaches  thereto. 

8.  (1.)  This  Act  may  be  cited  as  the  Regulation  of 
Railways  Act,  1889. 

(2.)  This  Act  and  the  Regulation  of  Railway  Acts, 
1840  to  1871,  may  be  cited  collectively  as  the  Regulatioii 
of  Railways  Acts,  1840  to  1889. 


EAILWAY  AND   CANAL   TEAFFIC  (PEOVISIONAI 
ORDEES)  AMENDMENT  ACT,  1891. 

[54  VIOT.  0. 12.] 

AN  ACT  To  remove  doubts  as  to  the  Powers  of  Public  Bodies  In 
reference  to  Provisional  Order  Bills  under  the  Railway  and 
Canal  Traffic  Act,  1888.     [11th  May,  1891.] 

Whereas  by  an  Act  of  the  thirty-fifth  and  thirty-sixth  e.|t  *  ^®  ^''=*- 
years  of,  the  reign  of  her  present  Majesty,  chapter  ninety- 
one,  intituled  "An  Act  to  authorise  the  application  of 
funds  of  municipal  corporations  and  other  governing 
bodies  in  certain  cases,"  hereinafter  referred  to  as  the 
Borough  Funds  Act,  authority  is  given  to  the  council  of 
any  municipal  borough,  the  board  of  health,  local  board, 
commissioners,  trustees,  or  other  body  acting  under  any 
general  or  local  Act  of  Parliament  for  the  management, 
improvement,  cleansing,  paving,  lighting,  and  otherwise 
governing  places  or  districts,  to  apply  the  borough  fund 
or  rate,  or  other  the  public  funds  or  rates  under  the  con- 
trol of  any  such  governing  body,  to  the  payment  of  the 
costs,  charges,  and  expenses  of  promoting  or  opposing 
any  local  and  personal  Bill  or  Bills  in  Parliament : 

And  whereas  by  the  Local  Government  Act,  1888,  and  <.  41  *  ^^  ^''^*- 
the  Local  Government  (Scotland)  -Act,  1889,  the  county  ■52"&53  vict. 
council  of  an  administrative  county  has  the  same  powers  *^'  ^^' 
of  opposing  Bills  in  Parliament  as  are  conferred  on  the 
council  of  a  municipal  borough  by  the  above-recited  Act 
of  the  thirty-fifth  and  thirty-sixth  years  of  Victoria, 
chapter  ninety-one : 

And  whereas  by  the  Borough  Funds  (Ireland)   Act,  ^  ||  *  ^^  ^''=*- 
1888,  similar  powers  were  conferred   upon  governing 
bodies  in  Ireland : 

And  whereas  by  the  Kailway  and  Canal  Traffic  Act,  c.  I5.*  ^^  "^'''*- 
1888,  it  was,  among  other  things,  provided  that  if  while 
any  Bill  to  confirm  a  Provisional  Order  by  the  Board  of 
Trade  under  section  twenty-four  of  that  Act  be  pending 
in  either  House  of  Parliament  a  petition  be  presented 
against  the  Bill,  or  any  classification  and  schedule  com- 
prised therein,  the  Bill,  so  far  as  it  relates  to  the  matter 
petitioned  against,  should  be  referred  to  a  select  commit- 
tee, or,  if  the  two  Houses  of  Parliament  think  fit  so  to 
order,  to  a'  joint  conamittee  of  such  Houses,  and  the  peti- 
tioner should  be  allowed  to  appear  and  oppose  as  in  the 
case  of -a  private  Bill ;  and  further,  it  was  by  the  said  Act 
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provided  that  the  Act  of  Parliament  confirming  any  Pro- 
visional Order  made  under  that  section  should  be  a  public 
general  Act: 

And  whereas  doubts  have  been  entertained  whether  in 
view  of  the  said  enactment  governing  bodies  as  defined 
by  the  Borough  Funds  Act  and  the  Borough  Funds  (Ire- 
land) Act,  1888,  respectively  and  county  councils  have 
power  to  apply  the  funds  or  rates  under  their  control  in 
,  opposing  or  subscribing  towards  the  opposition  of  any 
Bill  to  confirm  any  Provisional  Order  made  under  section 
twenty-four  of  the  Railway  and  Canal  TraiSc  Act,  1888, 
and  it  is  expedient  that  such  doubts  should  be  removed : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Powers  of  1.  Every  governing  body  within  the  meaning  of  the 

bemes'and  Borough  Funds  Act  or  the  Borough  Funds  (Ireland) 
wi'th're'teren"/  ^^t,  1888,  and  every  county  council  shall  be  entitled  to  be 
to  Bills  for  con-  a  petitioner  and  to  appear  and  oppose  any  Bill  to  confirm 
visTdiiai^orders  any  Provisional  Order  made  under  section  twenty-four 
Ti'!  vkt'c^^  oi  the  Railway  and  Canal  Traffic  Act,  1888,  and  to  pro- 
25.  s.  24.  vide  or  contribute  towards  providing  the  expenses  of  the 

appearance  or  opposition  of  a  petitioner  out  of  the  funds 
or  rates  under  their  respective  control,  as  if  the  Bill  for  , 
confirming  such  Provisional  Order  were  a  local  or  per- 
sonal Bill  within  the  meaning  of  section  two  of  the 
Borough  Funds  Act,  or  of  section  three  of  the  Borough 
Funds  (Ireland)  Act,  1888;  and  the  provisions  of  the 
said  last-mentioned  Acts  respectively  shall  apply  to  any 
such  appearance  or  opposition,  and  to  any  expenses  in- 
curred or  to  be  incurred  in  relation  thereto:  Provided 
that  in  the  case  of  a  county  council  no  consent  of  owners 
and  ratepayers  shall  be  required. 
Short  title.  2.  This  Act  may  be  cited  as  the  Railway  and  Canal 
Traffic  (Provisional  Orders)  Amendment  Act,  1891. 


LONDON  AND  NORTH  WESTERN  RAILWAY  COMPANY 
(RATES  AND  CHARGES)  ORDER  CONFIRMATION 
ACT,  1891. 

[54  and  55  Vict.  c.  ccxxl.] 

AN  ACT  to  confirm  a  Provisional  Order  made  by  the  Board  of 
Trade  under  the  Railway  and  Canal  Traffic  Act,  1888,  containing 
the  Classification  of  Mcrcbaitdise  Trafiic,  and  the  Schedule  oC 
Maximum  Rates  and  Charges  applicable  thereto,  of  the  London 
and  North  Western  Railway  Company,  and  certain  other  Rail- 
way Companies  connected  therewith.     [5th  August,  1891.] 

Wliereas  under  the  Railway  and  Canal  Traffic  Act,  c.  25.*.^2^4.^'''*' 
1888,  the  Board  of  Trade  embodied  in  a  Provisional 
Order  the  classification  of  merchandise  traffic  and  sched- 
ule of  maximum  rates  and  charges,  including  all  terminal 
charges  which,  in  the  opinion  of  the  Board  of  Trade, 
ought  to  be  adopted  by  the  London  and  North  Western 
Railway  Company,  and  the  railway  companies  connected 
therewith,  which  are  mentioned  in  the  schedule  to  the 
said  Provisional  Order : 

And  whereas  it  is  expedient  that  the  Provisional  Order, 
as  set  out  in  the  schedule  to  this  Act  annexed,  be  con- 
firmed by  Act  of  Parliament : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  London  and  North     Short  title. 
Western  Railway  Company  (Rates  and. Charges)  Order 
Confirmation  Act,  1891. 

2.  The  Order,  as  set  out  in  the  schedule  to  this  Act  p,<^°jfl™^tion 
annexed,  shall  be  and  the  same  is  hereby  confirmed,  and  schedufe. 

all  the  provisions  of  the  said  Order  in  manner  and  form 
as  they  are  set  out  in  the  said  schedule  shall,  from  and 
after  the  passing  of  this  Act,  hjive  full  validity  and  effect. 


SoHEDtTLE. 
LONDON  AND   NORTH   WESTERN   RAILWAY   COMPANY. 

Order  of  the  BoarS,  of  Trade  under  the  Railway  and 
Canal  TrafjiG  Act,  1888,  embodying  the  Glassification 
of  Merchandise  Traffic  and  the  authorised  Schedide 
of  Maximum  Rates  and  Charges,  including  all  Ter- 
minal Charges  applicable  to  the  said  Classification  of 
the  London  and  North  Western  Railway  Company, 

•  and  certain  other  Railway  Companies  connected  there- 
with. 

1.  This  Order  may  be  cited  as  the  London  and  North    ^'""■*  ""*• 
Western  Railway  Company  (Rates  and  Charges)  Order, 
1891. 
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Commence-        2.  This  Order  shall  come  into  force  and  have  effect  on 
'°^''  ■  the  1st  of  August,  1892,  or  such  later  date  as  the  Board 

of  Trade  may  by  order  direct  which  date  is  in  this  Order 
referred  to  as  the  commencement  of  this  Order. 
tio'n*^'^'"^**'  3.  This  Order  is  to  be  read  and  construed  subject  in 
all  respects  to  the  provisions  of  the  Railway  and  Canal 
Traffic  Acts,  1873  and  1888,  and  of  any  other  Acts  or 
parts  of  Acts  incorporated  therewith. 
m<?vi'?,?nm';»to=  4.  From  and  after  the  commencement  of  this  Order 
and  chaiges.  the  maximum  rates  and  charges  which  the  Liondon  and 
North  Western  Railway  Company,  and  the  railway  com- 
panies connected  therewith  mentioned  in  the  appendix 
to  the  schedule  to  this  Order  in  respect  of  railways 
mentioned  in  the  said  appendix,  shall  be  entitled  to 
charge  and  make  in  respect  of  merchandise  traffic  on  the 
railways  of  the  said  companies,  shall  be  the  rates  and 
charges  specified  in  the  schedule  to  this  Order  annexed, 
and  shall  be  subject  to  the  classification,  regulations, 
and  provisions  set  forth  in  the  said  schedule. 


Schedule  of  Maximum  Rates  and  Charges,  and  Classification  of 
Merchandise  Traffic  applicable  to  the  London  and  North  Western 
Railway  Company  and  certain  other  Companies  cormected  there- 
with. 

I.    MAXIMUM   RATES   AND    CHARGES. 

1.  This  schedule  of  maximum  rates  and  charges  shall  be  divided 
into  six  parts:  Part  I.,  containing  the  maximum  rates  and  charges 
authorised  in  respect  of  the  merchandise  comprised  in  the  several 
classes  of  merchandise  specified  in  the  classification;  Part  II.  and 
Part  III.,  containing  the  maximum  rates  and  charges  authorised 
in  respect  of  animals  and  carriages  as  therein  mentioned ;  Part  IV., 
specifying  the  exceptional  charges  mentioned  in  such  part,  and  the 
circumstances  in  which  they  may  be  made ;  Part  V.,  containing  the 
rates  and  charges  authorised  in  respect  of  perishable  merchandise 
by  passenger  train,  with  the  provisions  and  regulations  which  are 
to  apply  to  such  class  of  merchandise;  and  Part  VI.,  containing 
the  rates  and  charges  authorised  in  respect  of  small  parcels  by 
merchandise  train,  with  the  provisions  and  regulations  which  are 
to  apply  to  such  parcels. 

2.  The  maximum  rate  for  conveyance  is  the  maximum  rate  which 
the  Company  may  charge  for  the  conveyance  of  merchandise  by  mer- 
chandise train;  and,  subject  to  the  exceptions  and  provisions  speci- 
fied in  this  schedule,  includes  the  provisions  of  locomotive  power 
and  trucks  by  the  Company  and  every  other  expense  incidental  to 
such  conveyance  not  herein-after  provided  for.     Provided  that — 

(a)  The  provision  of  trucks  is  not  included  in  the  maximum  rates 
applicable  to  merchandise  specified  in  Class  A.  of  the  classification, 
and  the  Company  shall  not  be  required  to  provide  trucks  for  the 
conveyance  of  such  merchandise,  or  for  the  conveyance  of  lime  in 
bulk,  or  salt  in  bulk,  or  of  the  following  articles  when  carried  in  such 
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a  manner  as  to  injure  the  trucks  of  the  Company;  that  is  to  say, 
ammoniacal  liquor,  creosote,  coal  tar,  gas  tar,  gas  water,  or  gravel 
tarred  for  paving. 

(6)  Where,  for  the  conveyance  of  merchandise  other  than  mer- 
chandise specified  in  Class  A.  of  the  classification,  the  Company  do 
not  provide  trucks,  the  rate  authorized  for  conveyance  shall  be  re- 
duced by  a  sum  which  for  distances  not  exceeding  50  miles,  shall,  in 
case  of  difference  between  the  Company  and  the  person  liable  to  pay 
the  charge,  be  determined  by  an  arbitrator  to  be  appointed  by  the 
Board  of  Trade,  and  for  distances  exceeding  50  miles,  shall  be  the 
charge  authorized  to  be  made  by  the  Company  for  the  provision  of 
trucks  when  not  included  in  the  maximum  rate  for  conveyance. 

Ab  to  allowance  for  traders'  waggons,  see  Cowdenbeath  Coal  Co.  and  others 
V.  N.  B.  &  Caledonian  Ry.  Cos.,  8  Ry.  &  C.  Traffic  Cas.  251 ;  and  see  as  to  serv- 
ices covered  by  this  section  Salt  Union  v.  North  Staffordshire  Ry.  Co.,  [189S1 
2  Q.  B.  435 ;  79  L.  T.  16. 

3.  The  maximum  station  terminal  is  the  maximum  charge  which 
the  Company  may  make  to  a  trader  for  the  use  of  the  accommodation 
(exclusive  oi  coal  drops)  provided,  and  for  the  duties  undertaken  by 
the  Company  for  which  no  other  provision  is  made  in  this  schedule, 
at  the  terminal  station  for  or  in  dealing  with  merchandise,  as  carriers 
thereof,  before  or  after  conveyance. 

Where  traffic  passed  to  and  from  a  siding  connected  with  a  railway  company's 
station  yard  some  30  or  40  yards  from  the  station,  it  was  held  that  the  station 
was  not  a  terminal  station  in  respect  to  that  traffic,  and  the  railway  company 
could  not  charge  a  station  terminal,  upon  it  (Pidcock  &  Co.  v.  M.  S.  &  L.  Ry.  Co., 
9  Ry.  &  O.  Traffic  Cas.  45). 

4.  The  maximum  service  terminals  are  the  maximum  charges 
which  the'  Company  may  make  to  a  trader  for  the  following  services, 
when  rendered  to  or  for  a  trader,  that  is  to  say,  loading,  unloading, 
covering,  and  uncovering  merchandise,  which  charges  shall,  in  respect 
of  each  service,  be  deemed  to  include  all  charges  for  the  provision  by 
the  Company  of  labour,  machinery,  plant,  stores,  and  sheets.  Pro- 
vided that —  t 

'  Where  merchandise  conveyed  in  a  separate  truck  is  loaded  or  un- 
loaded elsewhere  than  in  a  shed  or  building  of  the  Company,  the 
Company  may  not  charge  to  a  trader  any  service  terminal  for  the 
performance  by  the  Company  of  any  of  the  said  services  if  the  trader 
has  requested  the  Company  to  allow  him  to  perform  the  service  for 
himself  and  the  Company  have  unreasonably  refused  to  allow  him 
to  do  so.  Any  dispute  between  a  trader  and  the  Company  in  refer- 
ence to  any  service  terminal  charged  to  a  trader  who  is  not  allowed 
by  the  Company  to  perform  for  himself  the  service,  shall  be  deter- 
mmed  by  the  Board  of  Trade. 

5.  The  Company  may  charge  for  the,  services  hereunder  mentioned, 
or  any  of  them,  when  rendered  to  a  trader  at  his  request  or  for  his 
convenience,  a  reasonable  sum,  by  way  of  addition  to  the  tonnage 
rate.  Any  difference  arising  under  this  section  shall  be  determined 
by  an  arbitrator  to  be  appointed  by  the  Board  of  Trade  at  the 
instance  of  either  party.  Provided,  that  where  before  any  service 
IS  rendered  to  a  trader  he  has  given  notice  in  writing  to  the  Company 
that  he  does  not  require  it,  the  service  shall  not  be  deemed  to  have 
been  rendered  at  the  trader's  request  or  for  his  convenience:— 
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(i.)  Services  rendered  by  the  Company  at  or  in  connexion  with 
sidings  not  belonging  to  the  Company. 

(ii.)  The  collection  or  delivery  of  merchandise  outside  the  ter- 
minal station. 

(iii.)  Weighing  merchandise. 

(iv.)  The  detention  of  trucks,  or  the  use  or  occupation  of  any 
accommodation  before  or  after  conveyance,  beyond  such  period  as 
shall  be  reasonably  necessary  for  enabling  the  Company  to  deal  with 
the  merchandise  as  carriers 'thereof,  or  the  consignor  or  consignee  to 
give  or  take  delivery  thereof;  or,  in  cases  in  which  the  merchandise 
is  consigned  to  an  address  other  than  the  terminal  station  beyond  a 
reasonable  period  from  the  time  when  notice  has  been  delivered  at 
such  address  that  the  merchandise  has  arrived  at  the  terminal  station 
for  delivery.  And  services  rendered  in  connexion  with  such  use  and 
occupation. 

(v.)  Loading  or  unloading,  covering  or  uncovering  merchandise 
comprised  in  Class  A.  or  Class  B.  of  the  classification. 

(vi.)  The  use  of  coal  drops. 

(vii.)  The  provision  by  the  Company  of  accommo4ation  at  a 
water-side  wharf,  and  special  services  rendered  thereat  by  the  Com- 
pany in  respect  of  loading  or  unloading  merchandise  into  or  out  of 
vessels  or  barges  where  no  special  charge  is  prescribed  by  any  Act  of 
Parliament.  Provided  that  charges  under  this  sub-section  shall  for 
the  purposes  of  sub-section  (3)  of  section  33  of  the  Railway  and 
Canal  Traffic  Act,  1888,  be  deemed  to  be  dock  charges. 

The  provisions  of  this  section,  especially  since  the  passing  of  the  Railway  and 
Canal  Traffic  Act,  1894,  have  given  rise  to  uiucli  difference  of  opinion  and  litiga- 
tion, particularly  in  respect  of  sub-sections  (i)  to  (iii). 

In  cases  where  applications  have  been  made  to  the  Railway  Commissioners 
under  sect.  4  of  57  &  .'JS  Vict.  c.  54,  upon  a  dispute  arising  "  as  to  any  allowance 
or  rebate  to  be  made  from  the  rates  charged  in  i-espect  that  the  railway  company 
does  not  provide  station  accommodation  or  perform  terminal  services,"  a  coun- 
terclaim is  frequently  made  under  sub-section  (i)  of  this  section  for  "services 
rendered  by  the  company  at  or  in  connexion  with  sidings  not  belonging  to  tlie 
company." 

The  value  of  such  services  is  required  by  this  section  to  be  determined  by  au 
arbitrator  apiiointed  by  the  Board  of  Trade.  When  the  Railway  Commission- 
ers are  appointed  arbitrators,  Ihe  amount  of  rebate  duo,  and  the  value  of  the 
Bervices  rendered,  are  to  tie  determined  in  the  same  proceedings,  but  otherwise 
in  separate  proceedings. 

In  the  case  of  Pidcock  v.  Mancliester,  Shetliold  and  Lincolnshire  Ry.  Co.  (9 
Ry.  &  C.  Traffic  Gas.  45),  it  was  decided  as  a  matter  of  fact,  and  the  decision 
has  been  followed  in  subsequent  cases,  that  where  a  rate  which  covers  the  pro- 
vision of  terminal  station  accommodation,  and  the  rendering,  of  terminal  serv- 
ices, is  below  the  maximum  aggregate  charge  authorized  by  these  Acts,  the  re- 
ductions will  be  assumed  to  be  pro  rata,  and  the  amount  so  found  to  be  inclndeil 
In  the  rate  will  be  the  rebate  allowed  when  all  the  accommodation  and  services 
are  provided  by  the  owner  of  the  siding. 

In  the  case  of  Pidcoclt  v.  M.  S.  &  L.  Ry.  Co.  (sup.),  where  the  siding  was  not 
very  distinctly  separated  from  the  station,  the  Court  held  that  the  rate  for  con- 
veyance included  such  amouut  of  sliuntiug  as  is  usually  rendered  by  the  train 
engine,  but  that  the  .service  of  conveyance  off  the  main  line  to  a  point  cou- 
venient  to  the  consignee  was  a  service  nearly  equivalent  to  the  provision  of  a 
Htation  terminal. 

In  the  case  of  the  Salt  Union  v.  North  Staffordshire  Ry.  Co.  ( [1898]  2  Q.  B. 
435;  79  L.  T.  16),  the  Court  did  not  allow  the  Company's  claim  on  account  of 
the  cost  of  constructing,  maintaining  or  working  interlocking  signals,  but  an 
allowance  was  made  for  undue  detention  of  the  train  engine  at  the  sidings,  witli 
the  reservation  of  Wright,  J.,  that  such  an  allowance  was  not  to  be  talien  to 
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imply  that  a  railway  company  could  charge  beyond  the  conveyance  rates  for 
anything  done  on  their  own  line  which  would  be  properly  incidental  to  delivery 
or  collection  of  traffic  to  or  from  the  sidings. 

In  the  case  of  Evans  v.  xMidland  Ry.  Co.  (unreported) ,  the  siding  owners  were 
not  always  prepared  to  receive  the  whole  of  their  inwards  traffic  as  it  was  ten- 
dered to  them,  and  the  Court  held  upon  the  facts  that  a  station  terminal  could 
be  charged  upon  one-fourth  of  the  traffic. 

A  charge  Imposed  by  the  companies  by  way  of  siding  rent  under  sub-section 
(Iv)  has  been  before  the  Coiu-ts  under  various  aspects.  In  the  case  of  the  Mid- 
land Ey.  Co.  V.  Sills  (9  Ry.  &  C.  Traffic  Cas.  161),  the  defendant  did  not  appear,, 
and  the  Court,  sitting  as  arbitrators,  gave  judgment  for  the  10s.  claimed.  This 
particular  judgment  was  not  held  to  prejudice  the  question  when  the  cases  of 
various  coal  merchants  of  Leicester  were  submitted  to  another  arbitrator  ap- 
pointed by  the  Board  of  Trade. 

On  appeals  from  various  County  Courts,  a  Divisional  Court  (Wills  and 
Wright,  JJ.)  held  that  the  railway  company  were  not  compellable  to  allow  the 
use  of  the  aecoUimodation,  and  that,  as  they  had  given  notice  that  they  would 
only  do  so  upon  the  terms  mentioned,  the'  cases  did  not  come  within  the  section 
(Midland  Ry.  Co.  v.  Haigh,  13  Times  L.  R.  135). 

In  Midland  Ry.  Co.  v.  McKay  (unreported),  Wright  and  Gainsford  Bruce, 
JJ.,  held  that  the  jurisdiction  of  a  County  Court  judge  upon  the  subject  matter 
of  this  section  was  not  ousted  unless  a  stay  of  proceedings  was  asked  for  pend- 
ing an  application  for  ttie  appointment  of  an  arbitrator. 

In  L.  &  N.  W.  Ry.  Co.  v.  Billington  (unreported),  Mathew  and  Wright,  JJ., 
held  that  a  mere  refusal  to  pay  did  not  amount  to  a  "  dispute  "  within  the  mean- 
ing of  this  section,  and  that,  if  the  jurisdiction  of  the  Common  Law  Courts  is  to 
be  ousted,  a  dispute  must  arise  before  an  action  has  been  brought.  See  also  L. 
&  N.  W.  Ry.  Co.  V.  Donellan,  [1898]  1  Q.  B.  753,  where  Wright  and  Darling,  JJ., 
held  that,  although  an  arbitrator  might  decide  what  amount  was  reasonable,  he 
could  not  compel  the  company  to  perform  the  service,  and  if  this  was  in  fact 
performed  it  must  be  taken  to  be  by  agreement  between  the  parties.  The 
Court  of  Appeal  reversed  these  judgments,  [1898]  2  Q.  B.  7 ;  but  xhe  House  of 
Lords,  [1899]  A.  C.  79,  held  that,  in  the  particular  case  before  them,  there  was 
no  appeal  from  the  finding  of  the  County  Court  judge  "  as  a  fact "  that  no  dif- 
ference existed  between  the  parties  before  action  brought. 

The  question  of  the  extent  of  the  jurisdiction  of  the  arbitrator  under  this  sub- 
section again  came  before  the  House  of  Lords  in  respect  of  arbitration  proceed- 
ings in  the  case  of  the  Midland  Ry.  Co.  v.  Loseby  and  Camley,  [1899]  A.  C.  133, 
where  it  was  held  that  the  appeal  In  question  was  in  substance,  though  not  in 
form,  an  appeal  against  the  decision  of  the  Court  of  Appeal  in  Donellan's  Case, 
[1898]  2  Q.  B.  7,  which  was  affirmed  on  all  points  by  the  unanimous  judgments 
of  Lords  Macnaghten,  Morris,  Shand,  Davey,  James  of  Hereford  and  Ludlow. 

The  duty  of  the  arbitrator  to  determine  the  reasonableness  of  any  amount 
charged  under  this  section  does  not  affect  the  jurisdiction  of  the  Railway  Com- 
missioners upon  a  complaint  of  "  increase  "  under  sect.  1  of  the  Railway  and 
Canal  Traffic  Act,  1894  (Mansion  House  Association  v.  L.  &  N.  W.  Ry.  Co.,  9 
'Ry.  &  C.  Traffic  Cas.  174) ;  see  also  Manchester  and  Northern  Counties  Federa- 
tion V.  L.  &  T.  Ry.  Co.,  76  L.  T.  786,  where  the  applicants  claimed  a  declaration 
that  a  siding  rent  charge  was  unreasonable  as  an  indirect  increase  of  the  coal 
rates,  but  did  not  dispute  the  reasonableness  of  the  charge,  per  se,  in  that  ap- 
plication. The  Court  having  decided  that  some  charge  was  reasonable,  arbi- 
tration proceedings  were  instituted,  and  were  taken  to  the  House  of  Lords  as 
before  mentioned. 

6.  Where  merchandise  is  conveyed  in  trucks  not  belonging  to  the 
Company,  the  trader  sh^-H  be  entitled  to  recover  from  the  Company  a 
reasonable  sum  by  way  of  demurrage  for  any  detention  of  his  trucks 
beyond  a  reasonable  period,  either  by  the  Company  or  by  any  other 
company  over  whose  railway  the  trucks  have  been  conveyed  under  a 
through  rate  or  contract.  Any  difference  arising  under  this  section 
shall  be  determined  by  an  arbitrator  to  be  appointed  by  the  Board  of 
Trade  at  the  instance  of  either  party. 

7.  Nothing  herein  contained  shall  prevent  the  Company  from  mak- 
ing and  receiving,  in  addition  to  the  charges  specified  in  this  schedtile, 
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charges  and  payments,  by  way  of  rent  of  otherwise,  for  sidings  or 
other  structural  accommodation  provided  or  to  be  provided  for  the 
private  use  of  traders  and  not  required  by  the  Company  for  dealing 
with  the  traffic  for  the  purposes  of  conveyance,  provided  that  the 
amount  of  such  charges  or  payments  is  fixed  by  an  agreement,  in 
writing,  signed  by  the  trader  or  by  some  person  duly  authorised  on 
his  behalf,  or  determined  in  case  of  difference  by  an  arbitrator  to  be 
appointed  by  the  Board  of  Trade. 

8.  In  respect  of  merchandise  received  from  or  delivered  to  another 
railway  company  having  a  railway  of  a  different  gauge;  the  com- 
pany may  make  a  reasonable  charge  for  any  service  of  transhipment 
performed  by  them,  the  amount  of  such  charge  to  be  determined  in 
case  of  difference  by  an  arbitrator  to  be  appointed  by  the  Board  of 
Trade. 

9.  The  company  may  charge  for  the  use  of  the  trticks  provided  by 
them  for  the  conveyance  of  merchandise,  when  the  provision  of 
trucks  is  not  included  in  the  maximum  rates  for  conveyance,  any 
sums  not  exceeding  the  following : — 

s.   (1. 

For  distances  not  exceeding  20  miles per  ton__  0    4i 

l''or  distances  exceeding  20  miles,  but  not  exceeding  50  miles do 0    6 

I'or  distances  exceeding  50  miles,  but  not  exceeding  75  miles do 0    9 

For  distances  exceeding  75  miles,  but  not  exceeding  150  miles do 1    0 

For  distances  exceeding  150  miles do 1    3 

II.   PBOVISIONS   AS   TO   FIXING   RATES   AND   CHARGKS. 

10.  In  calculating  the  distance  along  the  railway  for  the  purpose 
of  the  maxiihum  charge  for  conveyance  of  any  merchandise,  the 
company  shall  not  include  any  portion  of  their  railway  which  may, 
in  respect  of  that  merchandise,  be  the  subject  of  a  charge  for  station 
terminal. 

11.  Where  merchandise  is  conveyed  for  an  entire  distance  which 
does  not  exceed  in  the  case  of  merchandise  in  respect  of  which  a 
station  terminal  is  chargeable  at  each  end  of  the  transit  three  miles, 
or  in  the  case  of  merchandise  in  respect  of  which  a  station  terminal 
is  chargeable  at  one  end  of  the  transit  four  and  a  half  miles,  or  in  the 
case  of  merchandise  in  respect  of  which  no  station  terminal  is  charge- 
able six  miles,  the  company  may,  except  as  hereinafter  specially  pro- 
vided, make  the  charges  for  conveyance  authorised  by  this  schedule 
as  for  three  miles,  four  and  a  half  miles,  and  six  miles  respectively. 
Provided  that  where  merchandise  is  conveyed  by  the  company  partly 
on  the  railway  and  partly  on  the  railway  of  any  other  company  the 
railway  and  the  railway  of  such  other  company  shall,  for  the  pur- 
pose of  reckoning  such  short  distance,  be  considered  as  one  railway. 

The  fact  that  a  railway  company  performs  services  for  which  it  can  charge 
(under  this  section)  may  be  used  by  the  railway  company,  if  not  as  a  defence,  as 
a  set-ofC  to  a  claim  for  a  rebate  under  section  4  of  the  Railway  and  Canal  Traffic 
Act,  1894,  and  the  rates  otherwise  unequal  may  be  equalized  by  the  value  of 
such  services  (Birmingham  Corporation  and  others  v.  Midland  Ry.  Co.,  9  Ry.  & 
C.  Traffic  Cas.  165). 

12.  For  any  quantity  of  merchandise  less  than  a  truck  load  which 
the  company  either  receive  or  deliver  in  one  truck,  on  or  at  a  siding 
not  belonging  to  the  company,  or  which,  from  the  circumstances  in 
which  the  merchandise  is  tendered,  or  the  nature  of  the  merchandise, 
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the  company  arc  obliged  or  required  to  carry  in  one  truck,  the.  com- 
pany may  charge  as  for  a  reasonable  minimum  load,  having  regard  to 
the  nature  of  the  merchandise. 

13.  Where  a  consignment  by  merchandise  train  is  over  three  hun- 
dredweight and  under  five  tons  in  weight,  a.  fraction  of  a  quarter  of  a 

•  hundredweight  may  be  charged  for  as  a  quarter  of  a  hundredweight ; 
and  where  a  consignment  by  merchandise  train  is  over  five  tons  in 
weight,  a  fraction  of  a  quarter  of  a  ton  may  be  charged  for  as  a 
quarter  of  a  ton. 

14.  For  a  fraction  of  a  mile  the  company  may  charge  according  to 
the  number  of  quarters  of  a  mile  in  that  fraction,  and  a  fraction  of  a 
quarter  of  a  mile  may  be  charged  for  as  a  quarter  of  a  mile. 

15.  For  a  fraction  of  a  penny  in  the  gross  amount  of  rates  and 
charges  for  any  consignment  for  the  entire  distance  carried,  the  com- 
pany may  demand  a  penny. 

16.  Weight  (except  as  to  stone  and  timber  when  charged  by  meas- 
urement) shall  be  determined  according  to  the  imperial  avoirdupois 
weight. 

17.  All  stone  shall  be  charged  at  actual  weight,  when  the  weight 
can  be  conveniently  ascertained.  When  the  actual  weight  of  stone  in 
blocks  cannot  be  conveniently  ascertained,  14  cubic  feet  of  stone  in 
blocks  may  be  charged  for  as  one  ton,  and  smaller  quantities  may  be 
charged  for  in  the  like  proportion. 

18.  When  timber  is  consigned  by  measurement  weight,  40  cubic 
feet  of  oak,  mahogany,  teak,  beech,  greenheart,  ash,  elm,  hiclcory. 
ironwood,  baywood,  or  other  heavy  timber,  and  50  cubic  feet  of 
poplar,  larch,  fir,  or  other  light  timber  other  than  deals,  battens,  and 
boards,  and  66 -cubic  feet  of  deals,  battens,  and  boards  may  be  charged' 
for  as  one  ton,  and  smaller  quantities  may  be  charged  for  in  the  like 
proportion.  The  cubic 'contents  of  timber  consigned  by  measurement 
weight  shall  be  ascertained  by  the  most  accurate  mode  of  measurement 
in  use  for  the  time  being. 

19.  Articles  sent  in  large  aggregate  quantities,  although  made  up 
of  separate  parcels,  such  as  bags  of  sugar,  coffee,  and  the  like,  shall 
not  be  deemed  to  be  small  parcels. 

III.    MISCELLANEOUS. 

20.  In  respect  of  any  merchandise  or  article  of  any  description 
which  is  not  specified  in  the  classification,  the  company  may,  unless 
iind  until  such  merchandise  or  article  is  duly  added  to  this  classifica- 
tion and  Schedule  pursuant  to  sub-section  eleven  of  section  twenty- 
four  of  the  Railway  and  Canal  Traffic  Act,  1888,  make  the  charges 
which  are  by  this  schedule  authorised  in  respect  of  merchandise  and 
things  in  Class  3. 

21.  Nothing  herein  contained  shall  affect  the  right  of  the  company 
to  make  any  charges  which  they  are  authorised  by  any  Act  of  Par- 
liament to  make  in  respect  of  any  accommodation  or  services  provided 
or  rendered  by  the  company  at  or  in  connection  with  docks  or  ship- 
ping places. 

22.  In  respect  of  returned  empties,  if  from  the  same  station  and 
consignee  to  which  a,nd  to  whom  they  were  carried  full,  to  the  same 
station  and  consignor  from  which  and  from  whom  they  were  carried 
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full,  the  company  may  charge  the  following  rates  inclusive  of  station 
and  service  terminals : — 

d. 

For  any  distance  not  exceeding  25  miles per  ewt_,      3 

For  and  distance  exceeding  25  miles  but  not  exceeding  50  miles do 4 

lor  any  distance  exceeding  50- miles  but  noe  exceeding  100  miles do :_      S 

I'or  each  additional  50  miles  or  part  of  50  miles do -J  . 

The  minimum  weight  to  be  56  lbs.,  with  a  minimum  charge  of  3d. 

Provided  that — 

(1.)  Returned  empty  sacks  and  bags  shall  not  be  charged  more  than 
half  the  above  rates  with  a  minimum  cliarge  of  4d. 

(2.)  Returned  empty  carboys  or  crates  (other  than  glass  manu- 
facturers' crates  and  crates  taken  to  pieces  and  so  packed)  may  be 
charged  double  the  above  rates. 

(3.)  Returned  empty  fish  packages  shall  not  be  charged  more  than 
the  following  rates : — 

a. 

For  any  distance  not  exceeding  50  miles per  cwt 4 

Ti'or  any  distance  exceeding  50  miles  but  not  exceeding  100  miles do 5 

For  any  distance  exceeding  100  miles  but  not  exceeding  150  miles do^ 7 

For  any  distance  exceeding  150  miles  but  not  exceeding  200  miles do 8 

For  any  distance  exceeding  200  miles  but  not  exceeding  250  miles do 9 

For  any  distance  exceeding  250  miles  but  not  exceeding  300  miles do 10 

For  any  distance  exceeding  300  miles ^do 11 

The  minimum  weight  to  be  56  lbs.,  with  a  minimuna  charge  of  4d. 

23.  Where  merchandise  is  conveyed  in  a  trader's  truck,  the  Com- 
pany shall  not  make  any  charge  in  respect  of  the  return  of  the  truck 
emptj',  provided  that  the  truck  is  returned  empty  from  the  consignee 
and  station  or  siding  to  whom  and  to  which  it  was  consigned  loaded 
direct  to  the  consignor  and  station  or  siding  from  whom  and  whence 
it  was  so  consigned,  and  where  a  trader  forwards  an  empty  truck  to 
any  station  or  siding  for  the  purpose  of  being  loaded  with  merchan- 
dise the  Company  shall  make  no  charge  in  respect  of  the  forwarding 
of  such  empty  truck,  provided  the  truck  is  returned  to  them  loaded 
for  conveyance  direct  to  the  consignor  and  station  or  siding  from 
whom  and  whence  it  was  so  forwarded. 

24.  Any  railway  company  (other  than  the  Company)  conveying 
merchandise  on  the  railway,  or  performing  any  of  the  services  for 
which  rates  or  charges  are  authorized  by  this  schedule,  shall  be 
entitled  to  charge  and  make  the  same  rates"  and  charges  as  the  Com- 
pany are  by  this  schedule  authorized  to  make. 

25.  The  Board  of  Trade  Arbitrations,  &c..  Act,  1874,  shall,  so  far 
as  applicable,  apply  to  every  determination  of  a  difference  or  ques- 
tion by  arbitration  under  the  provisions  herein  contained. 

26.  In  this  schedule,  unless  the  context  otherwise  requires: — 
The  'term  "  the  Company  "  means  a  railway  company  to  which 

this  schedule  applies; 

The  term  "  the  railway  "  means  any  railway  or  steam  tramw<av 
over  which  the  Company  conveys  merchandise,  and  in  respect  of 
which  no  maximum- rates  and  charges  other  than  those  audiorized 
in  this  schedule  are  for  the  time  being  authorized  by  Parliament; 

The  term  "  merchandise  "  includes  goods,  cattle",  live  stock,  and 
animals  of  all  descriptions; 

The  term  "  the  classification  "  means  the  classification  of  goods 
annexed  to  this  schedule ; 


APPENDIX  B.  235 

The  term  "  trader  "  includes  any  person  sending  or  receiving,  or 
desiring  to  send  merchandise  by  the  railway ; 

The  term  "  terminal  station  "  means  a  station  or  place  upon  the 
railway  at  which  a  consignment  of  merchandise  is  loaded  or  un- 
loaded before  or  after  conveyance  on  the  railway,  but  does  not 
include  any  station-  or  junction  at  which  the  merchandise  in  respect 
of  which  any  terminal  is  charged  has  been  exchanged  with,  handed 
over  to,  or  received  from  any  other  railway  company,  or  a  junction 
between  the  railway  and  a  siding  let  by  or  not  belonging  to  the  com- 
pany, or  in  respect  of  merchandise  passing  to  or  from  such  siding 
any  station  with  which  such  siding  may  be  connected,  or  any  dock 
or  shipping  place  the  charges  for  the  use  of  which  are  regulated  by 
Act  pi  Parliament ; 

A  siding  was  connected  with  a  raijway  company's  station  yard  some  30  or  40 
yards  from  the  station ;  that  station  was  decided  not  to  be  a  terminal  station 
within  the  meaning  of  this  section  at  which  a  charge  for  a  station  terminal 
could  be  made  under  section  3  (Pidcock  &  Co.  v.  M.  S.  &  L.  Ry.  Co.,  9  Ry.  and 
C.  Traffic  Cas.  45). 

The  term  "siding."  includes  branch  railways  not  belonging  to  a 
railway  company  ; 
The  term  "  person  "  includes  a  company  or  body  corporate. 

27.  The  foregoing  provisions  shall,  so  far  as  applicable,  apply  to 
merchandise  when  conveyed  by  passenger  train  under  Part  V. ;  but 
save  as  aforesaid  and  so  far  as  is  provided  by  Part  V.,  nothing  herein 
contained  shall  apply  to  the  conveyance  of  merchandise  by  passenger 
train,  or  to  the  charges  which  the  Company  may  make  therefol'. 

28.  This  schedule  shall  apply  to  the  London  and  North  Western 
Railway  Companv,  and  the  other  companies  mentioned  in  the  Ap- 
pendix hereto  so  far  as  relates  to  the  railways  therein  specified. 


Appendix. 
Companies  to  which  this  Schedule  applies. 

The  Great  Western  Railway  Company  in  respect  of  the  Birken- 
head Railway  (including  the  West  Kirby  Lines)  and  the  Wrexham 
and  Minera  Railway. 

The  Brecon  and  Merthyr  Tydfil  Junction  Railway  Company  in 
respect  of  the  Dowlais  and  Merthyr  Railway. 

The  Rhymn^y  Railway  Company  in  respect  of  the  Nantybwch 
and  Rhymney  ^Railway. 

The  Charnwood  Forest  Railway  Company  in  respect  of  the  Charn- 
wood  Forest  Railway. 

The  Harborne  Railway  Company  in  respect  of  the  Harborne 
Railway. 

The  Mold  and  Denbigh  Junction  Railway  Company  in  respect 
of  the  Mold  and  Denbigh  Junction  Railway. 

MAXIMUM   RATES   AND   CHARGES. 

In  calculating  the  distance  over  which  any  merchandise  is  con- 
veyed, and  for  all  purposes  of  rates  and  charges,  the  Runcorn  Bridge 
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is  to  be  calculated  as  nine  miles,  and  the  Junction  Railway,  author- 
ized by  the  Stockport,  Disley,  and  Whaley  Bridge  Railway  Act, 
1855,  is  to  be  calculated  as  three-quarters' of  a  mile. 

Where  the  distance  over  which  merchandise  is  conveyed  consists 
in  part  of  a  line  or  lines  of  railway  to  which  one  scale  and  in  part  of 
a  line  or  lines  to  which  another  or  more  than  one  other  scale  of  rates 
is  applicable,  the  maximum  charge  for  each  such  portion  of  the 
entire  distance  shall  be  calculated  at  the  maximum  rate  which,  ac- 
cording to  the  scale  applicable  to  such  portion,  would  be  chargeable 
for  the  entire  distance. 

Nothing  in  this  Order  shall  affect  the  tolls,  rates,  dues  and  charges 
prescribed  by  the  St.  Helen's  Canal  and  Railway  Transfer  Act,  1864 
(sections  12,  13,  and  14),  the  London  and  North  Western  Railway 
(Additional  Powers,  England)  Act,  1865  (section  72),  and  the 
London  and  North  Western  Railway  (New  Works  and  Additional 
Powers)  Act,  1867  (section  48),  but  the  Company  may,  in  respect  of 
the  traffic  there  referred  to,  demand  or  take  the  tolls,  rates,  dues,  or 
charges  prescribed  by  those  enactments,  and  shall  not  demand  or  take 
anj'  tolls,  rates,  dues,  or  charges  in  excess  thereof.  Provided  further 
that  nothing  herein  contained  shall  prejudice  or  affect  any  maxi- 
mum rates  or  charges  in  respect  of  any  new  dock  for  the  construction 
of  which  the  Company  may  seek  powers  from  Parliament. 

The  maximum  rates  for  conveyance  for  iron  and  steel  articles  in 
Classes  B.  and  C.  of  the  classification  shall  not  exceed  upon  the  por- 
tions of  the  railway  respectively  governed  by  the  London  and  North 
Western  Railway  Amalgamation  Act,  1846  (9  &  10  Vict.  c.  204),  and 
the  Stour  Valley  Railway  Act,  1846  (9  &  10  Vict.  c.  328),  the  rates 
by  those  Acts  specially  authorized. 

Notwithstanding  anything  in  this  Order,  the  following  provisions 
with  respect  to  the  traffic  specified  in  Classes  A.  and  B.  passing  over 
the  Whitehaven  Junction  (Whitehaven  and  Maryport)  and  Cocker- 
mouth  and  Workington  Railways  or  any  portion  of  such  railways 
shall  apply  and  have  effect : — 

(a)  In  respect  of  waggons  provided  by  the  Company  for  the  con- 
veyance of  traffic  specified  in  Class  A.,  the  Company  shall  be  entitled 
to  demand  and  receive  a  charge  of  one  farthing  per  ton  per  mile. 

(b)  In  respect  of  the  traffic  specified  in  Classes  A.  and  B.,  and  of 
waggons  provided  by  the  Company  for  the  carriage  thereof  which 
shall  be  conveyed  for  a  less  distance  than  four  miles,  the  Company 
may  demand  and  receive  rates  and  charges  as  for  four  miles  at  the 
least  irrespective  of  the  place  of  origin  or  destination  of  such  traffic; 

(c)  No  charge  shall  be  made  by  the  Company  for  the  mere  delivery 
of  trucks  into  and  upon  a  siding  not  belonging  to  the  Company  over 
the  junction  between  the  railway  and  such  siding,  or  for  the  haulage 
of  trucks  from  and  off  such  a  siding  over  the  junction  on  to  the  rail- 
way of  the  Company. 

With  respect  to  the  articles  and  things  set  forth  under  the  headings 
Hardware  and  Hollow-ware  in  Class  3  of  the  classification,  the  maxi- 
mum rates  for  conveyance  over  the  railways  governed  by  the  London 
and  North  Western  Railway  Amalgamation  Act,  1846  (9  &  10  Vict. 
c.  204),  and  the  Binningham,  Wolverhampton,  and  Stour  Valley 
Railway  Act,  1846  (9  «&  10  Vict.  c.  328),  shall  be  twopence  halfpenny 
per  ton  per  mile  if  conveyed  for  any  less  distance  than  50  miles,  and 
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twopence  per  ton  per  mile  if  conveyed  for  a  distance  of  50  miles  or 
upwards,  provided  always  that  where  such  articles  and  things  are 
conveyed  for  any  distance  exceeding  49  miles  the  Company  may 
charge  as  for  49  miles  at  the  least. 

PART  I.— GOODS  AND  MATERIALS. 

(A)  Kates  and  Terminals  in  Eespect  of  Merchandise  Comprised 

IN  Class  A. 

Scale  I. — Applicable  to  such  portions  of  the  railway  as  are  not  hereinafter 

specially  mentioned. 


Maximum  rates  for  conveyance,  per 
ton  per  mile. 

Maximum  terminals,  per  ton. 

For  the 
first  20 
miles,  or 
any  part 
of  such 
distance. 

For  the 
next  30 
miles,  or 
any  part 
of such 
distance. 

For  the 
next  50 
miles,  or 
any  part 
of  such 
distance. 

For  the 
remain- 
der of 
the  dis- 
tance. 

Station 

terminal 

at  each 

end. 

Service  terminals. 

Load- 
ing. 

Unload- 
ing, 

Cover- 
ing. 

Uncov- 
ering. 

d. 
0.95 

d. 
0.85 

d. 
0.50 

d. 
0.40 

s.  d. 
0    3 

».  d. 

».  d. 

d. 

d. 

1 

ScAi£  II. — Applicable  to  the  railways  herein  specially  mentioned. 


Sirhowy 

South  StafEordshire: 

Dudley  to  Wichnor,  and  branches  to  Bescot,  Dudley  Port,  Cannock, 
andLeighwood 

Wednesbury  to  Tipton  and  James  Bridge 

Norton  Branch  and  Extension 

liltUeworth  Extension   

Merthyr,  Tredegar,  and  Abergavenny: 

Abbrgavenny  to  Nantybwch,  Merthyr  Extension,  and  Cwm  Bargoed 

Branch 

Nantyglo  and  Blaina 

Brynmawr  and  Blaenavon: 

^^Brynmawr  to  Blaenavon  and  Abersychan  Extension 

Wmtenaven  Junction: 

Whitehaven  to  Maryport 

Oockermouth  and  Workington" 

The  I^wlais  and  Merthyr  Kailway,  jointly  owned  by  the  Company  and 

the  Brecon  and  Merthyr  Tydfil  Junction  Railway  Company 

The  Nantybwch  and  Ehymney  Railway,  jointly  owned  by  the  Com- 

Pany  and  the  Bhymney  Railway  Company 

The  Charnwood  Forest  Railway,  worked  by  the  Company 

Bouth  Leicestershire: 

,    Nuneaton  to  Wigston 

Mold  Junction  to  Mold  and  Coed  Talon 

Cai-narvon  to  Llanberis  - 

The  Mold  and  Denbigh  Junction  Railway  worked  by  the  Company 

Wnarvon  Junction  to  Afonwen  Junction 

NautUe  Branch .  

Chester  and  Holyhead ..     '       

Bangor  and  Bethesda 

Stockport  Junction  to  Buxton 

gi'omford  and  High  Peak  

Bimon  and  High  Peak  Junctions 

Ashbourne  and  Buxton 

Lancaster  and  Carlisle,  including  Ingleton,  Morecambe,  and  Glasson 
Dock  Branches ' :...... ! 


Maximum 
rate  tor 
convey- 
ance, per 
ton  per 
mile. 


Maximum 
station  ter- 
minal at 
each  end. 


d. 
0.875 


1.25 


1.25 


2.0 
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Provided  that  with  regard  to  the  Sirhowy  Railway,  the  Company 
shall  with  respect  to  merchandise  in  Class  A.  conveyed  for  a  less  dis- 
tance than  four  miles,  have  power  to  charge  as  for  four  miles  at  the 
least,  irrespective  of  the  place  of  origin  or  destination  of  the  traffic. 

Scale  III. — Applicable  to  the  Cannocic  Chase  Railway. 

For  the  whole  or  any  portion  of  the  Cannock  Chase  Railway,  the 
Company  may  charge  a  maximum  rate  of  9d.  per  ton,  except  with 
regard  to  merchandise  passing  along  and  from  the  railway  secondly 
described  in  and  authorized  by  the  Cannock  Chase  Railway  Act, 
1860,  on  to  the  Littleworth  Tramway,  and  not  having  passed'  along 
any  part  of  the  railway  firstly  described  in  the  said  Act,  for  which 
merchandise  they  may  charge  a  maximum  rate  of  4.50d.  per  ton. 

(B)  Rates    and    Terminals   in    Respect   of   Merchandise   Com- 
prised IN  Classes  B,  C,  1,  2,  3,  4,  and  5. 

Scale  I. — ApplicaMe  to  such  portions  of  the  railway  as  are  not  hereinafter 

specially  mentioned. 


Maximum  rates  for  conveyance,  per 
ton  per  mile. 

Maximum  terminals,  per  ton. 

In  respect  of  mer- 
chandise     com- 

For consignments,  except  as  other- 
wise provided  in  the  schedule. 

Service  terminals. 

prised  in  the  un- 
dermentioned 
classes. 

For  the 

first  iO 
miles,  or 
any  part 

of  such 
distance. 

For  the 
next  30 

miles,  or 

any  part 
of  such 

distance. 

For  the 
next  50 
miles,  or 
any  part 
of  such 
distance. 

For  the 
remain- 
der of 
the  dis- 
tance. 

termi- 
nal at 
each 
end. 

Load- 
ing. 

Un- 
load- 
ing. 

Cover- 
ing. 

Un- 
cover- 
ing. 

B                     

d. 

1.35 
1.80 
2.20 
2.65 
3.10 
3.60 
4.30 

d. 
1.0 
1.50 
1.&5 
2.30 
2.65 
3.15 
3.70 

d. 

0.80 
1.20 
1.40 
1.80 
2.0 
2.50 
3.25 

d. 

0..50 

0.70 

1.0 

1.50 

1.80 

2.20 

2.50 

s.  d. 

0  6 

1  0 
1    6 
1    6 
1    6 
1    6 
1    6 

s.  d. 

».  d. 

d. 

d. 

C 

0   3 
0    5 

0  8 

1  0 
1    4 
1    8 

0    3 
0   5 

0  8 

1  0 
1    4 
1    8 

1 

1.50 

2 

2 

3 

4 

1 

1 

l.fiO 

2      

2 

3      

2 

4.. 

3 

5 

4 

(C)  Rates   and   Terminals    in    Respect   of   Merchandise   Com- 
prised IN  Class  B. 

Scale  II. — Applicable  to  the  railways  herein  specially  mentioned. 

Station 

terminal 

at  each 

end. 

Whitehaven  Junction  ...■...".... 

Whitehaven  to  Maryport  _. 
Coclcermouth  and  Workington 

Provided  always  that  with  regard  to  merchandise  in  Class-B.  con- 
veyed upon  the  Whitehaven  Junction  or  Cockermouth  and  Working- 
ton Railways  or  any  portion  thereof  for  which  the  Company  do  not 
provide  waggons,  the  maximum  rate  for  conveyance  before  mentioned 
shall  be  reduced  by  the  sum  of  ^d.  per  ton  per  mile. 
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PART  II.— ANIMAL  CLASS. 


Bate  for  conveyance  per  mile. 

.St) 
1 

Sei-vice  termi- 
nals. 

^8 

Description. 

For  the  first  20 
miles  or  any 
part  of  such 
distance. 

ForthenextSO 
miles  or  any 
part  of  such 
distance. 

ForthenextSO 
miles  or  any 
part  of  such 
distance. 

£"SS 

®  *■§ 
.a-d.S 

h  drd 

tab 

.S 

3 

ki 

3 
a 

3   " 

1.  For  every  horse,  mule,  or  other 
beast  of  draught  or  burden 

a.  For  every  ox,  cow,  bull,  or  head 
ofneatcattle    -_ - 

d. 
3 

2 

0.75 

.6 

6 
'  7 

8 

d. 
3 

2 
0.75 

6 

5 
6 

7 

d. 
1.65 

1.30 
0.40 

6 

4.90 
5.20 
6.20 

d. 
1.65 

1.30 
0.35 

6 

4.20 
4.50 
5.50 

s.  d. 
0    6 

0    4 

0  2 

1  6 
1    0 
1    0 
1    0 

s.    d. 
0    4 

0    3 

0  1.50 

1  0 
0    6 

0  9 

1  0 

s.    d. 
0    4 

0    3 

0  1.50 

1  0 
0    6 
0    9 
10 

s.  d. 
2    6 

2    6 

3.  For  every  calf  not  exceeding 

twelve  months  old,  pigj  sheep, 
lamb,  or  other  small  animal 

4.  For  every  animal  of  the  several 

classes  above  enumerated  con- 
veyed in  a  separate  carriage, 
by  direction  of  the  consignor 

2  6 
5    0 

5.  For  each  truck  containing  any 
consignment  by  the  same  per- 
son of  such  number  of  oxen, 
cows,  neat  cattle,  calves,  sheep, 
goats,  or  pigs,  as  may  reason- 
ably be  carried  in  a  truck  of  13 
feet  6  inches  in  length  inside 

5    0 

6.  For  each  truck  containing  any 
.consignment  by  the  same  per- 
son of  such  number  of  oxen, 
cows,  neat  cattle,  calves,  sheep, 
goats,  or  pigs,  aa  may  reason- 
ably be  carried  in  a  truck  of  15 
feet  6  inches  in  length  inside 
measurement 

5    0 

7.  For  each  truck  containing  any 
consignment  by  the  same  per- 
son of  such  number  of  oxen, 
cows,  neat  cattle,  calves,  sheep, 
goats,  or  pigs,  as  may  reason- 
ably be  carried  in  a  track  of  18 
feet  in  length  inside  measure- 
ment  

5    0 

The  terminal  charges  other  than  those  payable  under  paragraph  4  on  animals  sent  by  the  same 
peraqn  at  a  rate  calculated  per  head,  and  carried  in  the  same  truck,  shall  in  no  case  exceed  the 
terminal  charges  per  truck. 

"Where  the  company  is  required  to  cleanse  and  does  cleanse  trucks  under  the  provision  of  any 
Order  in  CouBcil,  or  duly  authorised  i-egulation  of  any  Depai^ment  of  State,  they  may  make  a 
CM-rge  not  exceeding  one  shilling  per  truck  in  addition  to  tne  charges  herein  authorised. 

See,  aa  to  the  fourth  description,  Northumberland  County  Council  v.  N.  E.  Ry.  Co. 

PART  ni.— CARRIAGES. 


Bate  for  conveyance  per  mile. 

Sta- 
tion 
ter- 
minal 

at 
each 
end. 

Service  terminals. 

,    Description. 

For  the 
first  20 

miles 
or  any 
part  of 

such 

dis- 
tance. 

For  the 
next  30 

miles 
or  any 
part  of 

such 

dis- 
tance. 

For  the 
next  50 

miles 
or  any 
part  of 

such 

dis- 
tance. 

For  the 
rem&in- 
dei'of 
the  dis- 
tance. 

Load- 
ing. 

Un- 
load- 
ing. 

Cov- 
er- 
ing. 

Un- 
cov- 
er- 
ing. 

For  evei-y  carriage  of  whatever 
oescraition  not  Included  in  the 
cJassiflcation,  and  not  being  a 
carriage  adapted  and  used  for 
travebng  on  the  railway,  and 
not  weighmg  more  thanone  ton, 
carried  or  conveyed  on  a  truck 
or  platform 

d. 
2 

d. 
6 

2 

li+.inTiftl 

d. 
3.30 

1.35 

d. 
3.20 

1.25 

s.  d. 
1    0 

d. 
6 

d. 
.6 

d. 

d. 

For  every  additional  quarter  of 
a  ton  which  such  carriage  may 

For  the  mo  of  a  covered  carriage 
track  for  the  conveyance  of  any 
snch  carnage 

of  te^  nhillin 

es   _- 
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PART  IV.— EXCEPTIONAL  CLASS. 


Description. 


ChargG. 


For  articles  ot  unusual  length,  bulk,  or  weight,  or  of  exceptional 
bulk  in  proportion  to  weight -.- 

For  articles  requiring  an  exceptional  truck,  or  more  than  one  truck, 
or  a  special  train.. 

For  locomotive  engines  and  tenders,  and  railway  vehicles  running 
on  their  own  wheels. 

For  any  wild  beast,  or  any  large  animal  not  otherwise  provided  for. 

For  dangerous  goods _. 

For  specie,  bullion,  or  precious  stones 

For  any  accommodation  or  services  provided  or  rendered  by  the 
Company  within  the  scope  of  their  undertaking  by  the  desire  of 
a  trader,  and  in  respect  of  which  no  provisions  are  made  by  this 
schedule 


Such  reasonable  sum  as 
the  company  may  think 
fit  in  each  case. 


The  above  provisions  shall  not  apply  to  pieces  of  timber  weighing 
less  than  four  tons  each,  but  for  all  such  timber  when  requiring  two 
or  more  waggons  for  conveyance  a  minimum  charge  may  be  made  as 
for  one  ton  for  each  waggon  used,  whether  carrying  part  of  the  load 
or  used  as  a  safety  waggon  only. 

PART    v.— PERISHABLE    MERCHANDISE    BY    PASSENGER    TRAIN. 

The  following  provisions  and  regulations  shall  be  applicable  to 
the  convej'ance  of  perishable  merchandise  by  passenger  train: — 

1.  The  Company  shall  afford  reasonable  facilities  for  the  expedi- 
tious conveyance  of  the  articles  enumerated  in  the  three  divisions  set 
out  hereunder  (which  articles  are  hereinafter  called  "perishables"), 
either  by  passenger  train  or  by  other  similar  service. 

2.  Such  facilities  shall  be  subject  to  the  reasonable  regulations  of 
the  Company  for  the  convenient  and  punctual  working  of  their  pas- 
senger train  service,  and  shall  not  include  any  obligation  to  convey 
perishables  by  any  particular  train. 

3.  The  Company  .shall  not  be  under  obligation  to  convey  by  pas- 
senger train,  or  other  similar  service,  and  merchandise  other  than  per- 
ishables. 

4.  Any  question  as  to  the  facilities  afforded  by  the  Company  under 
these  provisions  and  regulations  shall  be  determined  by  the  Board  of 
Trade. 

5.  Where  a  consignment  of  milk  is  less  than  12  gallons,  the  Com- 
pany shall  be  entitled  to  charge  as  for  12  gallons,  and  where  a  con- 
signment of  perishable  merchandise  comprised  in  Divisions  II.  or 
III.  is  less  than  one  hundredweight,  the  Company  shall  be  entitled 
to  charge  as  for  one  hundredweight,  with  a  minimum  charge  of  Is. 

Division  I. — Milk. 

Division  //.—Butter  (fresh),  cheese  (soft),  cream,  eggs.  Fish:  char,  gray- 
ling, lobsters,  mullet  (red),  oysters,  prawns,  salmon,  soles,  trout,  turbot,  wliili' 
bait.  Fruit,  hothouse  fruit.  Game  (dead),  meat  (fresh),  poultry  (dead), 
rabbits  (dead),  vegetables  (hothouse). 

Division  ///.—Fish  (except  as  provided  in  Division  II),  fruit  (except  as  pro- 
vided in  Division  II),  Ice. 
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Maximum  rates  and  charges  for  the  three  divisions — 

DrVISION  I. 


Rate  for  conveyance,  per  Imperial  gallon. 

Station 
terminal 
at  each 
end,  per 
can. 

Service  terminals, 
per  can. 

For  any 
distance 

not 
exceeding 
20  miles. 

For  any 
distance 

exceeding 
80  miles, 
but  not 

exceeding 
50  miles. 

For  any 
distance 

exceeding 
,50  miles, 
but  not 

exceeding 
75  mUes. 

For  any 
distance 

exceeding 
76  miles, 
but  not 

exceeding 
100  miles. 

For  any 
distance 
exceeding 
100  miles, 
but  not 
exceeding 
150  miles. 

For  any 
distance 
exceed- 
ing 350 
miles. 

Loading. 

Unload- 
ing. 

d. 
0.50 

d. 
0.60 

d. 
0.70 

d. 
0.90 

d. 
1.00 

d. 
1.20 

d. 
1.60 

d. 
1.00 

d. 
1.00 

^                    [Returned  empty  cans.] 

ol.SO 

<i2.00 

• 

•■2.25 

«2.50 

a3.00 

013.00 

O0.50 

O0.50 

a  Per  can. 
DIVISION  n. 


'Rate  for  conveyance  (per  cwt.  per  mile). 

Station 
terminal 

at  each 

end  (per 

cwt.;. 

Service  terminals 
(per  cwt.). 

For  the 
first  20 
miles,  or 
any  part  of 
such  dis- 
tance. 

For  the 
next  80 

miles,  or 
any  part  of 

such  dis- 
tance. 

For  the 
next  50 
miles,  or 
any  part  of 
sucn  dis- 
tance. 

For the 

remainder 

of  the 

distance. 

Loading. 

Unload- 
ing. 

.d. 
0.60 

d. 
0.45 

d. 
0.24 

d. 
0.10 

d. 

0.75 

d. 
0.75 

d. 
0.75 

DIVISION  III. 


0.40 

0.30 

0.13 

0.12 

0.75 

0.50 

0.50 

PART  VI.— SMALL  PARCELS  BY  MERCHANDISE  TRAIN. 

1.  For  small  parcels  by  merchandise  train,  not  exceeding  in  weight 
three  hundredweight,  the  Company  may  charge,  in  addition  to  the 
maximum  rates  for  conveyance,  and  the  maximum  station  and  service 
terminals,  authorised  by  this  schedule,  which  rates  and  charges  are  in 
this  part  together  referred  to  by  the  expression  "  the  maximum 
tonnage  charge,"  the  following : 


Author- 
ized addi. 

tional 

charge  per 

parcel. 


Per  ton. 


Per  ton. 


When  the  maximum  tonnage  charge  does  not 
exceed 


When  the  maximum  tonnage  charge  exceeds. 


8.  d. 
0   6 

0  6 
0  7 
0  8 
0    9 

0  10 

1  0 
1  2 
1  4 
1  6 


s.  d. 

20  0 

20  0 

30  0 

40  0 

50  0 

■60  0 

70  0 


s.  d. 


90 
100 


But   does    not 
exceed 


80 

0 

-Id 

0 

,50 

(I 

m 

(1 

7(1 

0 

HO 

0 

SKI 

0 

11)0 

0 
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2.  Where,  for  a  parcel  exceeding  in  weight  three  hundredweight, 
the  maximum  tonnage  charge  comes  to  less  than  the  Company  are 
authorised,  according  to  the  above  table,  to  charge  for  a  parcel  of 
three  hundredweight  in  weight,  the  Company  may  charge  for  such 
parcel  as  if  its  weight  was  three  hundredweight. 

3.  A  small  parcel  under  this  part  of  the  schedule  may  consist  of 
one  consignment  of  two  or  more  jjackages  of  merchandise  comprised 
in  the  same  class  of  the  classification  of  not  less  than  14  lbs.  each  in 
weight. 

4.  For  a  small  parcel  of  less  than  28  pounds  in  weight  the  Com- 
pany may  charge  as  for  a  parcel  of  28  pounds  in  weight. 

5.'  For  a  fraction  of  14  pounds  in  weight  the  Company  may  charge 
as  for  14  pounds  in  weight. 

6.  Any  small  parcel  (pother  than  a  parcel  of  mixed  groceries)  con- 
taining articles  belonging  to  different  classes  of  the  classification, 
shall  be  chargeable  with  the  maximum  tonnage  charge  applicable  to 
the  highest  of  such  classes. 

7.  If  the  consignor  of  a  small  parcel  declines,  on  demand  by  the 
Company,  to  declare  to  the  Company  the  nature  of  the  contents  of 
the  small  parcel  before  or  at  the  time  when  the  same  is  delivered  to 
the  Company  for  conveyance,  the  Company  may  charge  for  the  parcel 
as  if  it  was  wholly  composed  of  articles  comprised  in  Class  5  of  the 
classification. 

8.  Nothing  in  this  part  of  this  schedule  shall  apply  to  returned 
empties. 


CLASSIFICATION  OF  MERCHANDISE  TRAFFIC. 

[Wltere  in  this  list  the  letters  "e.o.h.p."  are  placed  after  the  designation  of  any  Article  they 
mean  "  except  otherwise  herein  provided."] 

Class  A. 

APPLICABLE  TO   CONSIGNMENTS   OF   FOUB   TONS   AND   UPWAEDS. 

Basic  slag,  unground.  Iron-pyritos,  unburnt  and  burnt 

Cannel.  Ironstone. 

Chalk   In  the  rough,  for  agricultural  pur-      lamestone,  in  bulk. 

poses.  Manganiferous  iron-ore,  for  Iron  making. 

Cinders,  coal.  Manure,   street,   stable,   farmyard,  In  bulk. 

Clay,  In  bulk,  e.o.h.p.  Night  soil. 

Coal.  Purple  ore. 

Coktf.  Sand. 
Coprolites   and   rock   phosphate,   unground.      Slack. 

Creosote,    coal-tar,    gas-tar,    gas-water.  In      Slag  or  scoria,  blast  furnace. 

owners'  tank  waggons.  Stone  and  undressed  material,  for  the  re- 
Culm,  oalr  of  roads. 

Gannister.  Stone,    wholly   undressed   strftlght  from  a 

Gas-lime  or  gas  purifying  refuse.  quarry. 

Gravel.  Tap  or  mill  cinder. 

Hammer  scale.  Waste  sulphate  of  lime. 
Iron-ore. 

When  merchandise  specified  in  Class  A.  is  consigned  in  quantities  of  les.s  tlian 
four  tons  and  not  less  than  two  tons,  the  Company  may  charge  for  such  consign- 
ment the  conveyance  rates  applicable  to  Class  B.,  and  if  less  than  two  tous  the 
conveyance  rates  applicable  to  Class  C. ;  provided  that  the  Company  shall  not 
charge  more  than  as  for  a  consignment  of  four  tons  or  two  tons  respectively. 
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Class  B. 
appi-icable  to  consignments  of  fotjb  tons  and  upwabds. 


Alabaster  stotle,  In  lumps,  unground. 

Ammonlacal  liquor. 

Antimony  ore  waste. 

Asphalte  paving,  In  blocks. 

Barytes,  raw,  in  bulk. 

Basic  material,   bnrnt   limestone,   In   bulk, 

to  steel  converters. 
Basic  slag,  ground,  packed. 
Blooms,  billets  or  ingots,  iron  or  steel. 
Bog-ore,  for  gas"  purifying. 
Bricks,  clay,  common  and  fire. 
Bricks,  crushed. 
Cement,  in  blocks  or  slabs. 
Cement  stone. 
Cblna  clay. 
Coal  fuel,  patent. 
Compost,  for  manure. 
Concrete,  in  blocks  or  slabs. 
Copperas,  green,  in  bulk. 
Coprolites  and  rock  phosphate,  ground. 
Creosote,  coal-tar,  gas-tar,  gas-water,e.o.h.p. 
Draff,  or  brewers'  and  distillers'  grains. 
Ferro-manganese,  in  bulk. 
Furnace  lumps. 
Furnace  scrapings. 
Gas-carbon. 

Granite,  in  blocks,  rough  or  undressed. 
Gravel,  tarred,  for  paving. 
Gypsum,  for  manure. 
Gypsum  stone,  in  lumps,  unground. 
Iron  and  stem. 

The  following  articles  of  iron  or  steel : 

Anvils. 

Bar,  iron  or  steel,  exceeding  1  cwt.  per 
bar,  in  open  trucks  at  request  of 
trader. 

Bars,  for  tin-plate  making. 

Buoy  sinkers. 

Cannon  balls  and  shot,  and  shells  not 
charged. 

Clippings,  shearings,  and  stampings  of 
sheet  iron  and  tin  plates,  in  com- 
pressed bundles. 

Filings. 

Ingot  moulds. 

Plates — 
Open  sand,  cast. 

When  merchandise  specified  in  Class  B.  is  consigned  in  quantities  of  less  than 
four  tons  and  not  less  than  two  tons,  the  Company  may  charge  for  such  consign- 
ment the  convey-ancft  rates  applicable  to  Class  C,  aud  if  less  than  two  tons  the 
conveyance  rates  applicable  to  Class  I. ;  provided  that  the  Company  shall  not 
charge  more  than  as  for  a  consignment  of  four  tons  or  two  tons  respectively. 

Class  C. 


Iron  and  steel — Continued. 

Scrap,  minimum  load  four  tons  per  truck. 

Swarf. 

Wire  rope,  old,  cut  in  pieces. 
Iron-ore  refuse  for  gas  purifying. 
Kainit. 

Lead  ashes,  In  bulk. 
Lime,  In  bulk. 
Litter  (moss  or  peat),  hydraulic  or  steam 

press-packed. 
Loam. 

Manganese  ore. 

Mangel  wurzel,  In  bulk,  for  feeding  cattle. 
Manure     (other    than    street,    stable,    and 

farmyard),  in  bulk. 
Peat. 
Pig-iron. 

Pipes,   draining,   common,   for   agricultural 
*  draining. 

Pitch,  coal  tar,  in  blocks. 
Plaster-stone,  in  lumps,  unground.        _ 
Potsherds. 
Puddled  bar,  iron. 
Quarls. 
Rock-salt. 
Salt,  in  bulk. 
Skimmings,  flux. 
Slates,  common. 
Slate    slabs,     in 

squared  or  planed,  not  packed. 
Spar,  in  the  rough,  in  bulk. 
Spiegelelsen,   in   onik. 

Stone,  in  the  rongli  state,  building,  pitch- 
ing, paving,  kerb  or  flag. 
Sud-cake  manure. 
Sugar-scum,  for  manure. 
Sulphate  of  potash. 
Sulphur  ore. 
Tan  or  spent  bark. 
Tiles,  paving,  draining,  roofing,  or  garden 

edging,  common. 
Turf. 

Turnips,  in  bulk,  for  cattle  feeding. 
Zinc  ashes. 
Zinc  ore. 


lead,  tin,  or  zinc, 
the    rough,    or    roughly 


APPLICABLE  TO   CONSIGNMENTS    OF   TWO   TONS    AND   UPWABDS. 


Acetate  of  lime. 

Algarovilla. 

Algerian  fibre,  hydraulic  or  steam  press- 
packed. 

Alum. 

Alum  cake. 

Alum  waste. 

Alumina,  hydrate  of,  or  bauxite. 

Alumina  water. 

Aluminoferric. 

AluminosUic. 

Antichlorine. 

Antimony  ore. 

Arsenlate  of  soda. 

Arsenic. 

Asphaltura. 

Barium,  chloride  of.  In  casks. 

Bark  for  tanning,  chopped,  packed  In  1)ags, 
or  hydraulic  pressed. 

Barley,  pot  and  pearl. 

Barytes,  ground,  in  casks  or  bags. 


Bicarbonate  of  soda,  in  casks. 

Bisulphite  of  soda. 

Blano-flxe     (ground     barytes     with     W4ter 

added,  for  glazing  paper). 
Bleaching  powder. 
Blood,  for  manure,  In  casks. 
Bobbin  blocks. 
Bone  ash. 
Bone  waste. 
Bones,  calcined. 
Bones,  for  size  or  manure. 
Break  blocks. 

Bricks,  clay,  glazed,  or  enamelled. 
Bricks,  flanders  or  scouring. 
Brimstone,  crude  or  unmanufactured. 
Burrstones. 

Cabbages,  loose.  In  bulk. 
Cake,  for  cattle  feeding. 
Carbonate  of  lime. 
Carbonate  of  soda,  or  soda  crystals. 
Carrots. 
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Caustic  soda. 
Cement,  e.o.h.p. 

Chair  bottoms,  wooden,  In  tlie  rough. 
Chalk,  ground. 
Charcoal,  packed. 
Chertstoue. 

Cliina    grass,    hydraulic    or    steam    press- 
packed. 
China  stone. 
Chloride  of  calcium. 
Chromate  ore. 
Clay,  in  bags  or  casks. 
Clips,  cotton  tie,  packed. 
Clog  blocks,  rougli. 
Copper  ore. 

Copperas,  green,  e.o.h.p. 
Cotton  waste,  for  paper-making,  hydraulic 

or  steam  press-packed. 
Cullet  (or  broken  glass). 
Cutch. 
Divi  divl. 

Dog,  hen,  and  other  pures  or  bates,  in  bar- 
rels or  bags. 
Drain  pipes,  glazed. 
Dross,  metal. 
Dyewoods : 
•Barwood. 

Fustic  wood. 

Lima  wood. 

Logwood. 

Nicaragua  wood. 
Earth,  red. 

Earth  nuts,   or  grotiad  nuts. 
Emery  stone. 
Ensilage. 

Esparto   grass,   hydraulic   or   steam   press- 
packed. 
Extracts,   in   casks   or   boxes,   for   tanners' 

use. 
Farina,  e.o.h.p. 
Felloes,  naves,  and  spokes. 
Fenugreek  seeds. 

Flax    straw,    hydraulic    or    steam    press- 
packed. 
Flax  waste,  for  paper  making,  hydraulic  or 

steam  press-packed. 
Fleshings   and   glue-pieces,   wet,   from   tan- 
ners. In  casks. 
Flints,  e.o.h.p. 
Flour. 

Flue  linings  or  flue  pipes,  fireclay. 
Forglngs,    iron    or    steel,    in    the    rough, 

e.o.h.p. 
Fullers'  earth. 

Furniture   Tans,    returned   empty,   if   from 
the  same  station  and  consignee  to  which 
and  to  whom  they  were-  earried  full,  to 
the    same    station    and    consignor    from 
which  and  from  whom  they  were  caiTied 
full. 
Gambler  and  terra  japonlca. 
Glass,  ground. 
Glaze,  potters',  In  casks. 
Grain  : 

Barley. 

Beans,  e.o.h.p. 

Bran. 

Brank  or  buckwheat, 

Dari. 

Dills. 

Groats. 

Gurdgeons. 

Hominy. 

Indian  corn. 

Lentils. 

Linseed. 

locusts  or  charubs. 

Maize. 

Malt. 

Malt  culms  or  cumminga. 

Meal. 

Middlings. 

Millet. 

Oat  dust. 

Oats. 

Teas,   dried   or   split. 

Pollards  or  thirds. 

Rice  points  or  husks. 

Rye. 


Grain — Continued. 

Sharps  or  seconds. 
Shelling. 
Shudes. 
Tares. 
Vetches. 
WhSat. 
Grindstones,  in  the  rough. 
Grit,  in  bags   (for  sawing  stone). 
Guano. 

Guide  plates  or  ramps,  iron  or  steel. 
Gypsum,  e.o.h.p. 

Hay,  hydraulic  or  steam  press-packed. 
Heads  and  staves,  prepared,  for  casks. 
Hoof  and  horn  waste,  e.o.h.p. 
Horn  piths  or  sloughs. 
Horse-shoe  bars,  iron. 
Hygeian  rock  building  composition,  In  bags 

or  casks. 
Infusorial   earth  or  diatomite. 
Iron  and  steel,  the  following  articles  of: 
Anchors. 

Angle  bars  or  plates. 
Anvil  blocks  and  cups. 
Anvils,   hammers,    and   standards,   for 

steam  hammers. 
Axle  box  guides,  in  the  rough,  for  loco- 
motives. 
Axle  forgires,  in  the  rough. 
Axles,  in  the  rough. 
Axles   and   wheels    (railway    carriage, 
railway  waggon,  tram,  or  corve). 
Bar,  e.o.h.p. 
Beams. 
Bearers. 
Binders. 
Bolts  and  nuts. 
Boot  protectors. 
Bridgework- — • 
Cantilevers. 

Cross  and  longitudinal  girders. 
Floor  plates. 

Girders,  whole  or  in  part. 
Joists. 

Lattice  bars. 

Screw  and   other  piles,  both  hol- 
low   and    solid. 
Struts  and  ties. 
Bundles  of  bars. 
Caissons. 
Cart  hushes. 
Chain  cables. 

Chains  and  traces,  not  packed. 
Colliery  tubbing. 
Columns. 
Corrugated  iron. 
Crowbars. 

Curbing,   for   i15adways. 
Cylinders,   not  turned,  drilled,  planed, 

or  slotted. 
Engine  bed  pl.ntes. 
Ferro-manganese,  e.o.h.p. 
Galvanised   iron. 
Gasometer  sheets. 
Girders. 
Girder  bars. 
Granulated  iron. 
Gratings    (man-hole,   drain,  pavement, 

area,  or  floor). 
Hammer   heads,   in  the  rough. 
Heater  bottoms. 
Helves,  or  tilt  hammers. 
Hoop  iron. 
Hoop  steel. 
Hoops,  iron. 
.  Hoops,  weidless,  in  the  rough. 
Horn  blocks,  In  the  rough,  for  locomo    > 

tives. 
Housings,  chocks,  standards,  plain  am 
pltites,  pinions,  coupiiug  boxes,  and 
spindles,  for  rolling  mills. 
Lamp  posts. 
Mortar  mill  rolls. 
Nail  rods  and  sheets. 
"Nails  and  spikes.'  , 

Pickblocks  or  pickbeads.  In  the  loudi. 
Pipes   (exclusive  of  rain  water  -  ""° 

gas,  water,  air,  and  steam. 
Pipes,  for  blast  furnaces. 
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Iron  (incl  steel,  etc. — Continued. 
I'lates — 

Annealing. 
Armour. 

Black,  in  boxes,  or  not  packed. 
Boiler. 
Furnace. 

Hoe-head,  in  the  rough. 
Plough,  in  the  rough. 
Railway  fish. 
Bough  flooring. 
Ships. 
Shovel. 
Tanls. 
Pj-ess  tops  and  bottoms,  unfinished. 
Railway  carriage  and  waggon  work. 
Railway  chairs. 

Railway  points,  crossings,  on  Joints. 
Railway  rails. 

Retorts,  retort  lids,  and  retort  mouth- 
pieces, in  the  rough. 
Rivets. 

Rods,  common. 

Rods  (wire),  rolled,  not  drawn. 
Roils,  turned  or  unturned,  not  polished 

or  packed. 

Boofwork — 

Bed  plates. 

Gutters. 

Rafters. 

Struts  and  ties  or  tie  rods. 
Tun  shoes  for  principals. 
Wind  ties — 
Principals. 
Purlins. 
Wrought  or  cast  iron  sky  bars. 
ScraD,  minimum   load,   three  tons  per 

truck. 
Shafts,  for  driving  mill  wheels,  unfin- 
ished. 
Sheet  Iron,  not  packed. 
Shoe  tips. 
Sleepers. 

Splegelsen,  e.o.h.p. 
Standards  for  hurdles,  packed. 
Strips,  not  packed. 
Telegraph  posts. 
Telegraph  stores — 

Blacked  iron    (cast)   ridge  chairs. 
Galvanised      and      blocked      with 

plates,  in  bundles. 
Galvanised  and.  blacked  iron  loop 

rods. 
Galvanised     and     blacked     screw 

tighteners,   packed. 
Galvanised  and  blacked  stay  rods, 

in  bundles. 
Galvanised  and  black  stay  tight- 
eners. 
Iron  poles,  roofs,  or  caps. 
Malleable  cast-iron  brackets,   gal- 
vanised,  packed. 
Tiles  (roofing),  painted,  galvanised,  or 

enamelled. 
Tip  iron. 
Trawl  heads. 
Trunnions,  unfinished. 
Tubes  and   fittings   for  tubes    (except 
electro-coppered     or     coated     with 
brass). 
Tyres  and  tyre  bars,  in  the  rough. 
Wall  boxes. 
Wall  brackets. 
Weights. 

Wire  (iron),  not  packed  or  wrappered. 
Wire  iron,  rolled  in  rods  or  coils,  not 

packed. 
Wire  (steel),  not  packed  or  wrappered. 
Keel  bars. 
Lead  ore. 

Lime,  e.o.h.p.        * 

Lime  salt.  * 

Linen  waste,  for  paper  making,  hydraulic 

or  steam  press-packed. 
Magnesia,  rough  oxide  of,  in  cases  or  casks. 
Magnesium,  chlorido  of,  in  casks. 
Manganate  of  soda,  crude,  in  casks. 
Mangel  wurzel,  e.o.h.p. 
Manure,  e.o.h.p. 


Marble,  in  blocks,  rough. 

Marble  chips,  for  pavement.  In  sacks. 

Megass,  hjjdraulic  or  steam  press-packed. 

Mexican    fibre,    hydraulic   or   steam   press- 
packed. 

Millstones,  in  the  rough,  , 

Mineral  white. 

Mouldei-s'  black  or  dust. 

Muriate  of  manganese. 

Muriate  of  potash. 

Myrabolams. 

Netting,  old,  for  paper  making. 

Nitrate  of  soda. 

Nitrate  cake. 

Ochre. 

Oil  cake. 

Old    sails    and    old    tarpaulins,    for    paper 
making. 

Oxide  of  iron. 

Palmetto    leaf,    hydraulic    or    steam-press-  ■ 
packed. 

Parsnips. 

Pearl  hardening,  for  paper  making. 

Pelts,  wet,  from  tanners,  in  casks  or  bags. 

Pig  lead. 

Pins,  iron  or  steel. 

Pipe  clay. 

Pitch,  e.o.h.p. 

Pitwood  for  mining  purposes. 

Plaster. 

Ploughshares,   iron  or  steel,  in  the  rough. 

Plumbago  ore. 

Posts,  iron  or  steel,  for  wire  fencing. 

Potatoes,  in  bulk  or  in  sacks. 

Pots,  Iron,  for  melting  iron. 

Pyrites,  e.o.h.p. 

Rags,   not   oily,   hydraulic  or  steam  press- 
packed. 

Railway  cotters. 

Railway  keys,  wooden. 

Railway    waggons    and    other    railway    ve 
hides,  e.o.h.p.,  loaded  In  other  waggons 

Rice. 

Ridges  (cement  or  stone),  for  roofing. 

Ridges,  slate.  , 

Ropes,  old,  for  paper  making. 

Sago  flour. 

Salt,  packed. 

Salt  cake. 

Sand,  glass  and  silver. 

Sanitary  tubes. 

Sawdust. 

Scouring  rock. 

Screw  propeller  blades. 

Screws,  wet,  from  tanners,  in  casks. 

Seeds,  for  crushing  for  oil. 

Shafts  of  screw  propellers  or  paddle  wheels, 
Iron  or  steel. 

Shakings  from  cotton  mills,  for  paper  mak- 
ing. 

Shumae, 

Silicate  of  soda. 

Slag,  glass   (refuse  from  glass  works). 

Slate,  ground,  for  cement. 

Slummage. 

Soapstone. 

Soda. 

Soda  ash. 

Sole  bars,  wooden. 

Sole  plates,  iron  or  steel,  for  steam  ham- 
mers.     , 

Soot. 

Spar,  ground. 

Spelter,  in  plates  or  ingots. 

Spetches,  wet,  from  tanners,  in  casks. 

Sticks,  pea  and  bean. 

Stone,   sawn   or   roughly   wrought-up,   such 
as  troughs  or  sinks. 

Straw,  hydraulic  or  s^am  press-packed. 

Stucco,  ground. 

Sugar  mats,  old,  for  paper  making. 

Sulphate  of  alumina. 

Sulphate  of  ammonia. 

Sulphate   of   copper,   for   export   in   10  ton 
lots. 

Sulphate  of  Iron. 

Sulphate  of  lime. 

Sulphate  of  magnesia. 

Sulphate  of  soda. 


246 


APPENDIX    B. 


Sulphur,  crude  or  unmanufactured. 
Targets,  Iron  or  steel. 
Terra,  alba. 

Terra  cotta  blocks  and  bricks. 
Tiles,  e.o.h.p. 

Timber,  actual  machine  weight. 
Tow    waste,    hydraulic    or    steam    press- 
packed. 
Trenails. 

Troughs,  earthenware  and-  fire-clay. 
Turnips,  e.o.h.p. 
Turn-tables,  In  parts. 
Umber. 
Valonia. 
Vegetable  tar. 
Washers,  Iron  or  steel. 


Waste  paper,  for  paper  making. 

Whiting  and  whitening. 

Wire  (of  iron  or  steel,  Including  tinned 
or  galvanised).  In  wrapped  colls,  or  not 
otherwise  packed. 

Wolfram. 

Wood  fibre,  hydraulic  or  steam  press- 
packed. 

Wood  pulp  or  half  stufl!. 

Wood  turnings,  for  fish-curing. 

Wooden  blocks,  for  paving. 

Wooden  boxes,  for  packing  tin  plates. 

Zinc,  white,  or  oxide  of  zinc. 

Zinc,  carbonate  of. 

Zinc  ingots  or  plates. 

Zinc  sheets  or  rods. 


Whea  merchandise  specified  in  Class  C.  is  consigned  in  qauntities  of  less  than 
two  tons,  the  company  may  charge  for  such  consignment  the  conveyance  rates 
applicable  to  Class  1 ;  provided  that  the  company  shall  not  charge  more  than  as 
for  a  consignment  of  two  tons. 


Class  1. 


Acetate  of  lead  or  sugar  of  lead. 

Acetate  of  soda. 

Acorns. 

Ale  and  porter,  in  casks. 

Ale. and  portei',  bottled,  in  cases  or  casks. 

Algerian    fibre,    machine   pressed. 

Anthracine,   crude,   In  casks. 

Ashes,  pot  and  pearl. 

Axles   and   wheels,   locomotive   engine   and 

tender. 
Bagging,   old,   in  bundles,   for   paper   mak- 
ing. 
Bags,  paper,  in  bags  or  bundles. 
Barilla. 

Bark,  loose,  for  tanning. 
Bai's,    roller,    and   bed   plates,    for    pulling 

rags. 
Beds  and  cylinders  of  steam-engines. 
Benders  (for  rails)  or  Jim  crows. 
Bichrome    and    bichromate    of    potash,    In 

casks. 
Bichromate  of  soda,  in  casks. 
Birch  or  ling,  for  besoms. 
Biscuits,  dog,  in  bags  or  casks. 
Bisulphite  of  lime. 
Black    oil    or    black   varnish,    common,    In 

casks. 
Blistered  steel. 
Bloom  trucks. 
Boards  and  rollers   (wooden),  for  drapers' 

cloth  and  I'or  folding  paper. 
Bogies,  puddlers'  tap. 
Bolt  and  nut  machines. 
Boues,  packed. 

Boring,  drilling,  planing,   punching,  shear- 
ing,   and   slotting   machines    (for   metal 
work),  including  beds  and  tables. 
Bottles   and   bottle   stoppers,   glass,   black, 

green,  or  pale,  common,  packed. 
Boundary  posts  (street),  Iron. 
Box  iron  heaters. 
Brattice  cloth. 
Brickmaking  machinery. 
Bricks,  air,  cast-iron. 

Broom  and  brush  heads  and  blocks,  wood- 
en, without  hair. 
Builders'    implements,    not   new,    and    con- 
sisting t^  mixed  consignments  of  the  fol- 
lowing : 
Barrows. 
Centerings. 
Crab  winches. 
Hoists. 

Mortar  boards. 
Mortar  mills. 
Poling  boards. 
Pulleys. 
Ropes. 

Scaffold  boards. 
Steps. 
Struts. 
Trestles. 


Builders'  Implements,  etc. — Continued. 
Wheeling  pieces. 
Wheeling  planks. 
Windlasses. 
Bullets,  small-arm. 
Buttermilk. 
Cabbages,    e.o.h.p.,    minimum    20   cwt.   per 

waggon. 
Candles,  paraffin,  tallow,  and  stearlne. 
Cannon. 
Capstan  bars. 
Capstans  and  windlasses. 
Carbonate   of   ammonia.   In   casks  or   Iron 

drums. 
Carbonate  of  potash,  in  casks. 
Cardboard. 
Castings    (Iron   or   steel),   light.   In  boxes, 

crates,  cases,  casks  or  hampers. 
Castings,  mill,  forge,  and  other  rough  and 

heavy  unfinished  castings,  iron  or  steel. 
Castor   oil,    for   lubricating   machinery,   In 

tins,  packed  in  wooden  cases. 
Caustic  potash. 

Chaff,  liydraulic  or  steam  press-packed. 
Chairs  and  seats,  garden,  m  parts,  packed 

In  cases. 
Charcoal,   e.o.h.p. 
Chestnuts. 
Chestnuts,    extract    of,    for    tanning    pur- 


Chimney  pieces,  slate,  not  enamelled  nor 
polished. 

Chimney  pots,  earthenware  or  fire-clay. 

China  grass,  machine  pressed. 

Chloride  or  muriate  of  zinc. 

Cider  and  perry,  not  bottled.  In  casks. 

Cider  and  perry,  bottled,  in  cases  or  casks. 

Clips   (Iron),  for  boxes. 

Clog  irons. 

Clog  soles. 

Cloth  oil  and  wood  oil. 

Codilla,  in  bales,  hydraulic  or  steam  press- 
packed. 

Cones,  fir,  in  sacks  or  bags. 

Copper  precipitate. 

Copper  regulus. 

Copperas,  e.o.h.p. 

Copra  (or  oil  pulp  of  cocoanut),  -dried. 

Cotton,  raw.  In  press-packed  bales. 

Crab  winches. 

Cryolite. 

Disinfecting  powder. 

Distilled  water,  in  cases  or  casks. 

Doors  and  door  frames,  Iron  or  steel. 

Dirums,  iron  or  steel,  for  collieries. 

Dunnage  mats.  . 

Dye  liquor  refuse,  from  print  or  dye  worKs. 

Dye  woods,  e.o.h.p. 

Dye  woods,  ground,  In  chips,  In  bags. 

Esparto  grass,  machine  pressed. 

Extract  of  bark  or  wood,  for  tanning. 

Farina,  calcined. 
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Felt,  asphalted  roofing,  or  tarred  felt,  or 
tarred  sheathing. 

Fencing     standards,     iron.     In     concrete 
blocks. 
Fern,  for   litter   or   pacKIng,   hydraulic   or 

steam  press-packed. 
Firewood,  in  bundles. 
Fish:  . 

Cod  and  ling,  dried. 

Cod    and    ling,    thoroughly    cured    In 

brine. 
Herrings,  thoroughly  cured  in  brine. 
Eed  herrings,  thoroughly  cured. 
All    other   fish,    thoroughly    salted    or 

dried. 
Cockles,  limpets,  mussels,  whelks,  and 
periwinkles. 
Flax,  in  bales,  minimum  60  cwt.  per  wag- 
gon. 
Flax  straw,  machine  pressed. 
Flax  waste,  for  paper  making. 
Fleshings   and   glue   pieces,   dry,    in   casks 

and  bags. 
Fleshings  and  glue  pieces,  wet,  from  tan- 
ners, not  packed. 
Flower  sticks,  wooden  or  cane,  common. 
Frames  and  bed  plates,   iron  or  steel,  for 
timber    sawing,     boring,     morticing,     or 
planing  machinery. 
Frames,  Iron  or  steel,  for  targets. 
Fruit,  minimnm  20  cwt.  per  waggon : 
Apples. 
Gooseberries. 
Pears. 
Fruit  pulp,  in  casks. 
Fuel  economisers,  iron  or  steel. 
Ginger  beer,  in  eases  and  casks. 
Glass  blocks,  for  pavement   (fitted  in  iron 

frames). 
Glucose. 
Glue. 
Goat  skins,   thoroughly   salted   or   dry,   in 

bales  or  bundles. 
Granite,  polished  or  dressed,  in  blocks  or 

slabs,  exceeding  2  inches  in  thickness. 
Grates,  wooden,  or  wrought-iron,  for  puri- 

fying  gas. 
Grease,  in  casks. 
Greaves. 

Hair,  wet,  from  tanneries. 
Handles,   broom,    mop,    rake,    fork,    spade, 

shovel,  hammer,  and  pick. 
Handspikes,  wooden. 
Haricot  beans. 
Hay,  machine   pressed,   minimum   40   cwt. 

per  waggon, 
lleaustocks,  iron  or  steel,  for  collieries. 
Hemp,  in  bales,  hydraulic  or  steam  press- 
packed. 
Hemp  seed. 

Hemp  waste,  for  paper  making. 
Hide  cuttings. 
Hides,   thoroughly   salted   or  dry,   in  bales 

or  bundles. 
Hoots,  horns,  and  born  tips,  buffalo,  cow, 

goat,  ox,  and  sheep,  packed. 
Horns,  with  slough. 
Horse  shoes, 

Hurdles,  iron  or  wood,  e.o.h.p. 
Hydraulic  machinery  and  presses. 
Iron  and  steel,  the  following  articles  of: 
Axle  boxes. 

Dredger  buckets  and  bucket  backs. 
Malt  kiln  flooring   (iron  wire)   packed 

in  cases. 
Pans,  annealing. 
Plates- 
Canada. 

For  glass  rolling. 
Tin. 
Eailway  buffers,  buffer  heads,  rods  and 

sockets. 
Eailway  springs. 
Eailway  spring  steel. 
Eings. 

Strap,  e.o.h.p. 
Smith's  hearths. 

Standnrds  for  hurdles,  not  packed. 
Tinned  iron,  in  sheets,  not  packed. 


Iron  and  steel,  etc. — Continued. 

Tram  couplings. 

Traps,  sink  and  stench. 
Jute. 

Jute  waste,  for  paper-making. 
Kelp. 
Kips,  thoroughly  salted  or  dry,  in  bales  or 

bundles. 
Ladders,  iron. 
Ladles,  puddlers'. 
leasts,  iron. 
Lathe  beds. 
Lead  ashes,  in  bags. 
Lead  piping,  in  cases  or  casks. 
Leather  cuttings  or  parings,  waste. 
Lemon  peel  and  citron  peel. 
Lime  water,  in  casks. 
Linen  waste,  for  paper-making. 
Litharge. 

Malleable  iron  castings. 
Marble  chip  pavement. 
Megass,  machine  pressed. 
Mexican  fibre,  machine  pressed. 
Millboard. 
Mineral  and  aSrated  waters,  in  cases  and 

casks. 
Molasses. 
Mortar  mills. 
Muriate  of  ammonia. 
Mustard  seed. 

Nail   (iron)  cutting  machines. 
Nitrade  of  lead. 

Oil  cloth  cuttings,  for  paper-making. 
Oils,  not  dangerous,  in  casks  or  iron  drums, 
round  or  tapered  at  one  end,  as  follows : 

Cnrbolineum  avenarius. 

Castor. 

Cocnanut. 

Cod. 

Cod  liver. 

Colza. 
I  Cotton  seed. 

Earth  n\it  or  ground  nut. 

Haddock. 

Herring. 

Lard. 

Linseed. 

Lubricating  mineral. 

Menhaddeu. 

Niger. 

Oleic. 

Oleine  or  tallow. 

Palm. 

Palm  nut. 

Pine. 

Eape  seed. 

Eosin. 

Seal. 

Shale,  crude. 

Soap. 

Sod. 

Sperm. 

Tar,  mineral. 

Train. 

Whale. 

Wool  or  cloth. 
Old  or  ■scrap  lead. 
Onions. 
Orange  peel. 

Osiers,  twigs,  and  willows,  green  and  wet. 
I'almetto  leaf,  machine  pressed. 
Paper,  for  news  printing,  packing,  or  wrap- 

pering. 
Paper,    in   rolls   for   printing   paper   hang- 
ings. 
ParaflTin  scale. 
Paraflin  wax. 
Pasteboard. 

Pelts,  wet,  from  tanners,  not  packed. 
I'iassava,  hydraulic  or  steam  press-packed. 
Piekbloclts  or  pickheads,  iron  or  steel,  e.o. 

h.p. 
Pigs,  dead,  in  carcase  not  packed  or  wrap- 
ped, carried  in  open  waggons,  at  traders' 
request. 
Pipes,  air,  for  ventilators. 
I'it  cages. 

Plaster  slabs,  fibrous. 
Plate  or  sheet  iron,  annealed. 
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Plough  arm  and  share  moulds  and  mould- 
ing, Iron  or  steel. 
Plough  hodles,   breasts,   colters,   side   caps, 

frames,  or  rests.  Iron  <^r  steel. 
Plough  plates,  finished,  iron  or  steel. 
Plough  shares,  finished.  Iron  or  steel. 
Plough  slades  and  wheels.  Iron  or  steel. 
Provender,  green. 
Provender,    horse    or    cattle,    hydraulic    or 

steam  press-packed. 
Pumice  stone. 
Pumping  machines. 
Pumps    (except    hand    pumps,    brass)    and 

pump  castings,  e.o.h.p. 
Punching  hears. 
Putty,  e.o.h.p. 
Rags,  not  oily. 
Red  lead. 
Retorts,  clay. 
Retorts,  fire  brick. 
Riveting  machines. 
Rod  lead. 

Rollers,  garden  or  hand. 
Rosin. 

Rotten  stone. 

Saccharine,  In  casks,  bags,  palls,  or  cans. 
Sad  Irons,  packed. 
SnIammonlac. 
Saltpetre. 

Sawing  machines,  for  sawing  Iron. 
Scrap  tin. 
Screw  jacks,  Iron. 
Screws,  dry,  in  casks  or  hags. 
Screws,  wet,  from  tanners,  not  packed. 
Scythe  stones. 

Seal  pipes  or  valves,  iron  and  steel. 
Shafts,     wrought    Iron,    for    driving    mill 

wheels,  flnisliod. 
Sheep  dipping  powder. 
Sheepskins,  in  casks  and  thoroughly  salted, 

or  dry  In  bales  or  bundles. 
Sheep  wash. 
Sheet  lead. 

Ships'  stern  or  rudder  frames. 
Shot,  lead.  In  bags,  packed  in  cases. 
Shovel  plates.  Iron  or  steel,  finished. 
Silicate  cotton  or  slag  wool.   In   casks  or 

hags. 
Sink  traps,  earthenware  or  fireclay. 
Sinks,  earthenware  or  fireclay. 
Size,  in  cases  or  casks. 
Skid  pans  or  waggon  slippers.  Iron. 
Slate  slabs,  not  polished  or  enamelled,  in 

eases. 
Soap. 
Solder. 

Spade  trees,     i 

Spelter  sheets.  In  casks  or  cases. 
Spetches,  dry.  In  casks  or  hags. 


Spetches,  wet  from  tanners,  not  packed. 

Spile  pegs. 

Stampings,     Iron    or    steel,    rough,    unfin- 
ished, not  tinned  or  galvanised. 

Staples,  Iron. 

Steam   hammers. 

Btearine. 

Stone  cutting  and   crushing  machines. 

Straw,  machine  pressed,  ^ninlmum  40  cwt. 
per  waggon. 

Strawhoard. 

Strawboard  cuttings,  for  paper  making. 

Studs,  iron  or  steel. 

Sugar,  In  bags,  cases,  or  casks. 

Sulphate  of  copper,  e.o.h.p. 

Sulphur,  e.o.h.p. 

Snrat  bagging,  for  paper  making. 

Syrup,  In  casks. 

Tabling,  water   (cement). 

Tallow. 

Tares  or  wrappers,  for  cotton  bales. 

Telegraph   Insulators,   earthenware,   packed. 

Telegraph  stores  : 

Wrought-iron  double  swivels. 
Malleable  cast-iron  double  wall  brack- 
ets. 
Malleable  cast-iron  saddles. 

Terra  cotta  caps  or  stoppers. 

Timber,   measurement  weight. 

Tin  ore. 

Tow,   In  bales,  minimum  60  cwt.  per  wag- 
gon. 

Tow  waste,  for  paper-making. 

Treacle. 

Trestles,  wrought  iron. 

Turpentine,  crude,  in  casks. 

Valves.  £?as  or  water,  iron  or  steel. 

Vegetables,  desiccated,  for  cattle  food. 

Vegetables  in  brine. 

Vegetables,   not   packed,   e.o.h.p.,   minimum 
20  cwt.  per  wa.^gon. 

Verluice,  In  casks. 

Vinegar,  in  casks. 

Waggon  bodies.  In  pieces  bound  together. 

Washing  and  wringing  machine  rollers. 

Washing  powder  and  paste. 

WlieelbarrowR.   in  parts. 

Wheels,  cart  and  plough,  Iron  or  steel. 

Wheels,  fly  and  spur. 

Wheels,  wheelbarrow.  Iron  or  steel. 

White  lead. 

Winches,  hand. 

Window  guards,   Iron. 

Woad. 

Wood  fibre,  in  hales. 

Wood  nulp  middles. 

Wood  treads,  in  frames  for  stairs. 

Yellow  metal  plates  and  sheathing. 

Zinc  ridges. 


Class  2. 


Acetate  of  alumina,  in  casks  or  Iron  drums. 

Acetic  or  wood  acid,  in  casks. 

Acid  cresyllc  in  casks,  or  Iron  drums. 

Agricultural  and  portable  steam  arid  trac 
tion  engines,  vertical  stenm  engines, 
horizontal  steam  engines,  steam  ploughs, 
steam  plough  vans,  steam  tram  engines, 
threshing  machines,  road  rollers,  and 
harrows. 

Agricultural  machines  and   Implements,   In 


Agricultural  seeds. 

Ale  and  porter   (bottled)   In  hampers. 

Alkanet  root. 

Ammonia,  liquid.  In  casks  or  Iron  drums. 

Animal  guts.  In  casks. 

Annotto,  in  casks. 

Antimony  regulus. 

Argols  or  tartars. 

Arrowroot. 

Arsenic  add,  In  casks. 

Asbestos. 

Axle  boxes,  brass. 

Axles,  not  In  the  rough,  e.o.h.p. 

Baron  and  hams,  cured,  packed. 

Bagging,  e.o.h.p. 


Bags,  hand,  common   (hemp). 

Bags,  paper. 

Balusters,  Iron. 

Bark  for  tanning,  e.o.h.p. 

Bark,  ground,  packed  in  bags. 

Baskets,  iron. 

Bass  and  whisk  for  making  brooms. 

Bass  baskets. 

Bass  mats  and  bass  matting. 

Bedsteads,  metallic.  In  cases. 

Beef,  in  brine. 

Bees'  wax. 

Besoms. 

Bicarbonate   of   soda.   In   boxes,  crates,  or 

hampers. 
Biscuits. 

Blackberries  or  brambleherries. 
Blacking. 
Black  lead. 

Bleaching  liquids.   In  casks. 
Blood.  In  casks  or  Iron  drums. 
Blue    powder    and    stone    and    smalts    la 

casks,  cases,  boxes,  or  hags. 
Bo.nrds,    marie   of  compressed   leather. 
Bobbins,  in  bags. 
Boilers  and  boiler  fittings,  iron  or  steel. 
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Bone-crusliing  mills. 

Bones,  e.o.Ii.p. 

Boot  and  shoe  linings,  cotton  or  linen. 

Borax. 

Bottle  stoppers,  wood,  packed. 

Bottles,  earthenware  or  stoneware. 

Bowls,  Iron,  nested  or  packed. 

Brass. 

Bread. 

Bristles,  in  boxes,  cases,  or  casks. 

Bronze   (phospbor  or  manganese)    castings 

and  Ingots,  rougb^ 
Buckets  and  pails,  Iron,  nested  or  packed. 
Bungs,  wood,  or  shives. 
Buoys. 
Butter,  in  casks,  firkins,  baskets,  or  boxes, 

or  in  tubs  or  cools  with  wooden  lids. 
Cabbages,  packed,  e.o.h.p. 
Caloric  engines. 
Canary  seed. 
Candles,  e.o.h.p. 
Carbolic    acid,    liquid,    In    casks    or    iron 

drums. 
Carbolic  seed  dressing. 
Carbonate  of  magnesia. 
Carbonate  of  potash,  e.o.h.p. 
Cartridge  cases,  exploded. 
Cattle  food,  prepared. 
Celery. 

Chains  and  traces,  packed. 
Chairwood,   rough,    undamageable. 
Cheese,  In  boxes,  casks,  and  cases. 
Chestnuts,  extract  of,  e.o.h.p. 
Chicory. 

Chimney  pieces,  cement  or  concrete. 
China,  in  casks  or  crates. 
Chlorate  of  potash.       * 
Chlorate  of   soda,    packed    In   hampers    or 

casks. 
Chloride  of  potash,  packed  In  hampers  or 

casks. 
Chocolate. 

Cider  and  perry   (bottled),  in  hampers. 
Clothes  pegs,  packed. 
Coal    scuttles,    common.    Iron    or    galvan 

ised,  nested  or  paclsed. 
Cobalt  ore. 
Cocoa. 
Cocoanut   fibre,    husk,    shell,    or    matting, 

packed. 
Codilla,  e.o.h.p. 
Coffee. 
Coir  junk. 
Coir   rope. 

Colliery  screens  or  tips. 
Colours,  in  casks  or  Iron  drums,  or  In  tins 

packed  in  cases. 
Confectionery,  in  cases,  casks,   or  boxes. 
Copper. 

Corn  flour,  patent. 

Corves  (small  waggons  for  use  In  collier- 
ies). 
Cotton,  raw,  e.o.h.p. 
Cotton  and  woollen  waste. 
Cranberries. 
Cranes  or  cranework. 
Crucibles,  plumbago  or  clay. 
Curling  stones. 
Currants  (grocer's). 
Cyanite,  In  casks  or  Iron  drums,  or  In  tins 

packed  in  cases. 
Dandelion  roots. 
Dates. 

Delta  metal. 
Dextrine. 
Dishes,  Iron. 
Distilled  water,  e.o.h.p. 
Doilies  and  peggies,   wooden,  for  laundry 

purposes. 
Dripping,    In    casks,    boxes,    tins,    or    tubs 
„  with  lids. 
Dubbin. 

Earthenware,  In  casks  or  crates. 
B-iectrlc  accumulators. 
Electric  insulators. 
Emery. 
Emei-y  dust. 
Emery  rollers  and  emery  wheels.  In  boxes 

or  cases. 


Envelopes,  straw,  for  bottles. 

Fat,  raw. 

Felt    (not  carpeting). 

Figs,  dried. 

Files  or  rasps,  iron  or  steel. 

Filters,  cast  iron. 

Fireboxes  of  portable  steam  and    traction 

engines. 
Fire  lighters. 
Fish: 

Herrings  and  sprats,  in  any  state,  e.o.h.p. 

All    fish,     partially    cured,    smoked,    or 
dried,  e.o.h.p. 

Crabs. 
Flag  poles  or  Venetian  masts. 
Flax,  in  bales,  e.  o.  h.  p. 
Flax  seed,  for  .sowing. 
Flax  waste,  e.  o.  h.  p. 
Fleshings  and  glue  pieces,  e.  u.  h.  p. 
Flocks. 

Flower  pots,  clay,  common,  unglazed. 
Forges,     portable.    In     pieces,     packed     In 

boxes. 
Forges,  portable,  whole,  cased  In  Iron. 
Forks,  digging,  in  cases. 
Fruit,    crystallised,    in    boxes,    cases,    or 

casks. 
Fruit : 

Apples,       gooseberries,       and       pears, 

e.  o.  h.  p. 
Chferrles,   raspberries,   strawberries,  in 

tubs  for  Jam. 
Fruit,  ripe,  e.  o.  h.  p. 
Funnels,  air  or  ship. 
Fustic  liquor. 
Gall  nuts. 
Garanclne. 

Gas  engines,  complete. 
Gates,  iron  or  wooden,  common. 
Ginger  beer,  e.  o.  h.  p. 
Glass  blocks,  for  pavement    (not  fitted  In 

frames). 
Glycerine,  In  casks  or  iron  drums. 
Grates,  ovens,  ranges,  or  stoves,  common  or 

kitchen. 
Gridirons. 

Grindstones,  e.  o.  h.  p. 
Gnms,  in  mats,  bags,  casks,  or  cases. 
Gun  carriages. 
Gun  metal. 

Hair,  raw,  pressed.  In  bales  or  bags. 
Hames. 

Harrow  shafts,  tube  iron  or  tube  steel. 
Hay,  e.  o.  h.  p.,  minimum  load  30  cwt.  per 

waggon. 
Hay  forks.  In  cases. 
Hay  rakes,  hand,  In  cases. 
Hemp,  e.  o.  h.  p. 
Hessians,  jute. 
Hinges,  Iron  or  steel. 
Hoes,  hand. 

Hollow-ware,  cast  Iron,  nested  and  packed. 
Hooks,  celling. 
Hooks,  clip,  galvanised  Iron. 
Hoops,  wooden. 
Ice. 
Ink,   except  printers'.    In   boxes,    casks,   or 

crates. 
Iron  liquor  or  muriate  of  Iron. 
Ivory  black. 
Ivory  waste  or  dust. 
Japan  wax. 

Jars,  earthenware  or  stoneware. 
Kitool  fibre. 
Knife  boards. 
Laflders,  wooden. 
Laminated  lead. 
Lard,   In  casks,  boxes,  tins,   or  tubs  with 

lids. 
Lasts,  wooden. 
Lead  piping,  e.  o.  h.  p. 
Leather,    undressed,    except    In    cases    or 

Lemon  and  lime  Juice,  In  cases  or  casks. 
Lemons. 

Linen  waste,  e.  o.  h.  p. 
Linen    yarn,    press-paoked.    In    bunches    or 
bales. 
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Linens,  grey,  unbleached. 

Locomotive  engines  and  tenders,  loaded  Id 

•  railway  companies'  waggons. 

Logwood  liquor. 

Macbinery,  in  parts,  in  cases,  e.  o.  b.  p. 

Madders. 

Marbles,  children's. 

Margarine,  in  caslcs,  flrl^lns,  or  boxes,  or  In 
tubs  with  wooden  lids. 

Millstones,  Unished 

Mineral  and  aerated  waters,  e.  o.  h.  p. 

Molliscorum. 

Mordant  liquors  (Including  alum  liquor, 
dunging  liquor,  and  red  liquor). 

Mungo. 

Mushroom  pulp. 

Mushroom  spawn. 

Mustard,  In  casks,  cases,  boxes,  or  bags. 

Nails,  zinc. 

Netting,  of  iron  wire. 

Newspapers,  in  bales. 

Nickel  ore. 

Nitrate  of  copper,  in  casks. 

Nitrate  of  iron. 

Nuts,  e.  o.  h.  p. 

Oakum. 

Oils,  not  dangerous.  In  casks,  or  Iron 
drums,  round  or  tapered  at  one  end, 
e.  0.  h.  p. 

Oranges. 

Orchflla  weed. 
-  Osiers,  twigs,  and  willows,  brown. 

Paints,  in  casks  or  iron  drums,  or  In  tins 
packed  in  cases. 

Palisades,  iron. 

Palm  leaves. 

Paper,  emery,  sand,  and  tobacco. 

Paper  hangings,  common,  in  bales. 

Paraffin  and  petroleum  oils,  In  owners' 
tank  waggons,  not  giving  off  inflam- 
mable vapour  under  7.3°  Fahr.,  when 
tested  in  the  manner  set  forth  in  the 
Petroleum  Act,  1879. 

Parian,  In  casks  or  crates. 

Pelts,  e.  o.  h.  p. 

Pewter. 

Piassava,  e.  o.  h.  p.,  minimum  20  cwt.  per 
waggon.  . 

Pickaxes. 

Picker  bends. 

Pickles,  in  boxes,  cases,  or  casks. 

Pimento. 

Piston  rods,  steel. 

Plough  shafts,  tube  Iron  or  tube  steel.. 

Plumbago. 

Polishing  paste. 

Pork,  In  brine. 

Poultry  pens  (wire),  folded. 

Preserves  (flsh,  fruit,  meat,  and  provi- 
sions). In  casks,  boxes,  or  cases. 

Printed  matter,  not  bound. 

Provender,  horse  or  cattle,  e.  o.  h.  p. 

Prunes,  in  casks  or  mats. 

Pumps  and  pump  castings,  In  cases. 

Rags,  pulled. 

Railway  waggon  bodies. 

Railway  waggon  bodies,  fitted  together. 

Railway  waggon  brasses. 

Rain-water  pipes,  for  spoutings  and  their 
connections,  cast  Iron. 

Raisins. 

Reed  webbing,  for  ceilings. 

Revalenta  arablca. 

Rhubarb  and  rhubarb  roots. 

Rizlne.  , 

Rolls,  Iron,  e.  o.  h.  p. 

Ropes. 

Ropes,  wire. 

Sacks. 

Sad  irons,  e.  o.  h.  p. 

Safes,  Iron  or  steel. 

Sago. 

Sauces,  in  boxes,  cases,  or  casks. 

Scoops,  Iron. 

Scrap  zinc. 

Screw  propellers. 

Scrolls,  iron  (for  fixing  springs  to  carts 
and  carriages). 

Scrows,  e.  o.  h.  p. 

Seal  skins  (wet  and  salted). 


Seaweed   (dry)  or  alga  marina. 

Seeds,  agricultural,  e.  o.  h.  p. 

Semolina. 

Sheets,  wool,  new. 

Ships'  masts. 

Ships'  ventilators. 

Shoddy. 

Shoemakers'  wax. 

Shot,  lead,  e.  o.  h.  p. 

Shumac  liquor. 

Signal    posts  (railway)  and    materials    be- 
longing thereto.         • 

Silicate  cotton  or  slag  wool,  e.  u.  h.  p. 

Sinks,  £ast  iron,  not  enamelled. 

Size,  e.  o.  h.  p. 

Slate  pencils. 

Slates,  writing. 

Spades  and  shovels,  iron  or  steel. 

Spelter  sheets,  e.  o.  h.  p. 

Spetches,  e.  o.  h.  p. 

Spirits  of  tar,  in  casks  or  iron  drums. 

Spoutings  and  connections.  Iron  or  steel. 

Stable  fittings  (except  enamelled),  li'on  or 
steel. 

Stauuite  of  potash. 

Stannite  of  soda. 

Staples  (wire),  for  bookbinders. 

Starch,  in  casks,  cases,  boxes,  or  bags. 

Steam  excavators  or  steam  navvies. 

Steel,  bars  and  bundles. 

Stone  blue.  In  casks,  cases,  boxes,  or  bags. 

Stone,   carved   for   building  purposes,  e.  o. 
•      h.  p 

Strickles,  in  boxes  or  cases. 

Sugar  mills. 

Tamarinds. 

Tapioca. 

Tapioca  flour. 

Tarpaulins. 

Tartar,  liquid. 

Terne  metal. 

Tin,  in  blocks,  cakes,  or  Ingots, 

Tincal. 

Tinfoil. 

Tin  liquor. 

Tobacco  Juice,  In  casks. 

Tobacco  leaf,  in  hogsheads  or  tierces. 

Tobacco  stoves  or  presses. 

Tools,  well-boring  and  pit-boring, 

Torchwlck. 

Tow,  in  bales,  e.  o.  h.  p. 

Tow  waste,  e.  o.  h.  p. 

Tubes,  coated  with  brass. 

Tubes,  electro-coppered. 

Tubes,  steam,  brass,  or  copper. 

Tubs,  iron. 

Tue  irons. 

Turmeric. 

Turpentine,  spirits  of,  In  casks  or  Iron 
drums. 

Twine. 

Umbrella  sticks,  in  the  rough. 

Varnish,  in  casks  or  iron  drums. 

Vegetable  wax. 

Vegetables,  packed,  e.o.h.p. 

Vices,  Iron  or  steel. 

Vinegar,  In  cases. 

Walking  sticks,  in  the  rough. 

Walnuts,  green,  and  husks. 

Washers,  leather. 

Weighing  machines,  large  (those  used  for 
weighlug  railway  or  other  vehicles,  and 
also  cattle). 

Window  frames,  Iron,  packed  in  cases. 

Window  shutters;  iron  or  steel. 

Wines,  British,  In  casks. 

Wire,  cotton-covered,  in  casks,  hampers, 
cases,   and   cnnvas-covered  colls. 

Wire,  Iron  or  steel,  e.o.Ii.p. 

Wire,  lead. 

Wood,  bent,  rough,  unfinished. 

Wool,  raw.  ,_ 

Yarn,  twist,  and  weft,  cotton  and  Im^n.  '" 
bales,  bags,  wrappers,  cases,  boxes,  sMps. 
or  casks.  ,   ^     .„ 

Yeast,  In  bags,  or  In  bags  in  baskets.  Hy- 
draulic press-packed,  dry. 

Yellow  iiiptnl  bolts  and  nails. 

Yellow  metal  rods. 

Zinc  bars. 


APPENDIX  B. 


251 


Class  3. 


Ale  coolers.         ,     ,    ,    , 

Algerian    fibre    (not    hyaraullc    or    steam 

press-packed  or  machine-pressed),  In  full 

truck-loads,   or   in   consignments   of   20 

cwt. 
Alizarine,  In  casks  or  Iron  drums. 
Almonds. 

American  or  leatlier  cloth. 
Ammonia,   liquid,    in    bottles    (other    than 

carboys)  in  cases. 
Angelica  root. 
A  niRppd 

Apple  rings,  in  slices,  dried. 
Apples,  dry,  or  pippins. 
Arsenic  acid,  e.o.h.p. 
Awl  blades. 

Bacon  and  hams,  cured,  e.o.h.p. 
Baking  powder. 
>Saths. 
Bayonets. 
Headings   and   mouldings,    gilt,    lacquered, 

or  varnished,  packed  in  boxes. 
Bed  keys. 
Bedsteads,  e.o.h.p. 
Beehives,  made  of  wood. 
Bellows,  paclced. 
Bellows,  pipes. 

Bell  rlngmg  (Carillon)   machinery. 
Bells,  small. 
Belting,  for  machinery. 
Bichromate  of  soda,  e.o.h.p. 
Bichrome  and  bichromate  of  potash,  e.o.h.p. 
Bicycle  stands,  wrought  Iron. 
Bins,  corn  or  wine. 
Bit  burnisbers,  packed. 
Bits,  iron  or  steel. 
Bitters,  in  casks  or  cases. 
Black  beer. 
Bladders,  In  casks. 
Blankets. 
Blanks,   bronze   and    copper,    for   stamping 

for  coins. 
Blinds,  paper. 
Blinds,  Venetian  and  chain,  in  cases,  crates, 

or  frames. 
Blowing  engines. 
Blow  pipes. 

Bine,  laundry,  liquid,  in  boxes,  cases,  casks, 
or  iron  drums. 

Blue  paste. 

BIueJ)owder  and  stone  and  smalts,  e.o.h.p. 

Boards,  parquet  flooring. 

Boards,,  washing. 

Bobbins,  e.o.h.p. 

Bolts,  door. 

Books,  e.o.h.p. 

Eoothing  or  stalling. 

Boots  and  shoes,  including  goloshes,  and 
leather  cut  into  boot  shapes,  in  casks, 
cases,  or  boxes. 

Boracic  acid. 

Bottle  Jacks. 

Bottles  and  bottle  stoppers,  glass,  e.o.h.p. 

Bowls,  wood  or  iron,  e.o.h.p. 

Boxes  or  trunks,  tin  or  sheet  Iron,  packed 
in  crates  or  cases. 

Boxes,  safety. 

Box  or  Italian  irons. 

Braces,  except  silk,  for  wearing  apparel,  in 
bales,  packs,  or  trusses. 

Brands,  Iron  or  steel. 

Brass  work,  spun  or  stamped,  packed. 

Broom  and  brush  heads,  e.o.h.p. 

Brooms  and  brushes,  packed. 

Brush  backs,  xylonite. 

Buckets  and  pails,  e.o.h.p. 

Buckles,  brass,  iron,  or  steel. 

Buckram. 

Bullet  moulds. 

Busks,  wooden,  horn,  or  steel. 

Butter,  In  crocks  in  wood,  or  In  crocks 
when  packed  with  straw  In  baskets. 

Buttons,  except  gold,  silver,  or  plated. 

Calicoes. 

Calipers. 

Candlesticks,  brass  or  Iron. 

Candlewlck. 


Canvas. 

Cap  peaks,  not  oily. 

Caps,  men's  or  boys',  except  silk,  in  bales, 

packs,  or  trusses. 
Capsules,  metal,  in  cases. 
Carbon  candles,  for  electric  lighting. 
Carbonate  of  ammonia,  in  cases. 
Card  cloth. 

Cards,  tor  weaving,  packed  in  cases. 
Carpet  bag  frames. 
Carpet  bags. 

Carpet  beating  machines. 
Carpet  lining  (cork). 
Carpeting. 
Carpeting  (cork). 
Carraway  seeds. 
Carriage  and  cart  steps. 
Carriage  and  foot  warmers. 
Cartridge  cases,  brass. 
Castings,  brass,  German  silver,  or  nickel. 
Castings,  Iron,  light,  e.o.h.p. 
Castings,  sanitary,  iron  or  steel,  for  public 

urinals  and  water-closets. 
Castings,  steel,  e.o.h.p. 
Castor  oil,  in  boxes. 
Castors,  of  all  kinds. 
Cellarets,  wrought  iron. 
Chaff,  in  bags,  not  for  cattle  feeding. 
Chains,  curb  or  door. 
Chalk,  French. 
Chalk,  prepared. 
Cheese,  e.o.h.p. 
Cheese  presses. 

Chemicals,  not  dangerous,  corrosive,  or  ex- 
plosive, in  casks.  Iron  drums,  bales,  or 
bags. 

Chimney  pieces,  marble  or  slate,  e.o.h.p. 

China,  in  nampers. 

China  grass  (not  hydraulic  or  steam  press- 
packed,  or  machine-pressed),  in  full  truck 
loads,  or  in  consignments  of  20  cwt. 

Cinder  sifters. 

Cinabar  ore. 

Clasps,  book,  boot,  or  belt,  except  gold, 
silver,  or  plated. 

Clock  dials. 

Clogs,  in  casks,  cases,  or  boxes. 

Clothing  (exclusive  of  silk  goods),  If  packed 
in  trusses,  packs,  or  bales. 

Clothing,  for  soldiers,  police,  prison  war- 
ders, railway  porters,  postal,  and  tele- 
graph (except  busbies  or  helmets). 

Clothing,  waterproof  (except  oily  canvas 
clothing). 

Cloth,  linen,  packed. 

Coach  and  upholsterers'  trimmings,  in  packs, 
trusses,  or  bales. 

Coach  fittings,  metallic,  packed. 

Coach  wrenches. 

Crnl  scuttles,  metallic,  packed  in  cases  or 
boxes. 

Cob  nuts. 

Cocoa  nut  fibre,  husk,  shell,  or  matting, 
e.o.h.p. 

Cocoa  nuts. 

Coffee  extract  or  essence. 

Coffee  mills,  small  hand. 

Cc£Sn  furniture,  metallic. 

Coin,  copper  or  bronze. 

Collars,  dog. 

Collars,  rush,  for  horses. 

Colliery  pulleys. 

Colours,  In  cans,  hampers,  boxes,  or  Iron 
bottles. 

Combs. 

Copying  presses. 

Coquilla  nuts. 

Cordials,  in  casks  or  cases. 

Coriander  seed. 

Corkscrews. 

Cork  shavings  or  cuttings. 

Cork  socks.  In  boxes,  cases,  or  casks. 

Corkwood.  ,  ,..      . 

Cornice  poles,  wood.  In  bundles,  without 
rings  or  ends,  not  gilt. 

Corozzo  nuta. 
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Cotton   and   linen   goods,    In   bales,    boxes, 

cases,  packs,  or  trusses,  e.o.h.p. 
Cotton  and  linen  thread. 
Cotton    and    woolen    slops,    in    hampers, 

bales,  or  boxes. 
Cotton  wool,  dressed  and  carded. 
Crucibles,  e.o.h.p. 
Cummin  seed. 
Curry  combs. 
Cutlery. 
Cyanite,   in   cans,  hampers,  boxes,   or  Iron 

bottles. 
Dies  and  die  stocks. 
Dishes,  wood. 

Drapery,   heavy — Packages   containing  any 
or  the  following  articles  : 
American  or  leather  cloth. 
Blankets. 
Boots   and    shoes,    including   golosnes. 

In  casks,  cases,  or  boxes. 
Buckram. 

Buttons,  except  gold,  sllve/,  or  plated. 
Calicoes. 
Carpet  bags. 
Carpeting. 

Clothing,  waterproof  (except  oily  can- 
vas clothing). 
Cotton    and    linen    goods,     in    bales, 
boxes,     cases,     packs,     or     trusses, 
e.o.h.p. 
Cotton  and  linen  thread. 
Cotton  and  woollen  slops.  In  hamners, 

bales,  or  boxes. 
Druggetlng. 
Elastic  webbing. 
Eyelets. 
Flannel. 

Floor  cloth,   Including  oil  cloth,  boul- 
Injkon,    gnmptulicon.    and    linoleum. 
Hearth  rugs,  except  skins. 
Hooks  and  eyes. 
Huckabacks. 
India-rubber   goods,   except   shoes   and 


Laces,     boot     and     stay,     cotton     or 

leather. 
Linen  cloth,   packed. 
Paper  coll.nrs,  cuffs,  and  shirt  fronts. 
Shirts,   cotton,   woollen,   and  linen,   in 

bales,  packs,  or  trusses. 
Stays,  not  silk. 


Thimbles,   not   gold,   silver,   or  plated. 

Wadding,  cotton. 

Woollen  and  worsted  yarn. 

Dripping,  in  crocks  In  wood,  or  in  tubs  or 
tins  without  lids. 

Druggetlng. 

Drugs,  In  casks,  bales,  or  bags. 

Drysalteries,  In  casks. 

Dust  preventers. 

Dutch  metal  and  leaf. 

Dyes,  in  casks  and  iron  drums. 

Earth-closets. 

Earthenware,  in  hampers. 

Eggs,  In  boxes,  cases,  or  crates. 

Elastic  webbing. 

Electric  batteries. 

Electric   cable. 

Emery  rollers  and  emery  wheels,  e.o.h.p. 

Esparto  grass  (not  hydraulic  or  steam 
press  packed,  or  machine  pressed),  in 
full  truck-loads,  or  in  consignments  of 
20  cwt. 

Eyelets. 

Fenders,  packed  in  crates,  cases,  or  boxes. 

Fenders,  kitchen,  iron  or  steel. 

Fenders,  ships',  cork  or  hemp. 

Fonts  and  tabs,  cotton  and  woollen. 

Fern,  for  Utter  or  packing,  e.o.h.p.,  mini- 
mum 20  cwt.  per  waggon. 

Ferrules,  iron,  brass,  or  steel. 

Filberts. 

Filters,  earthenware. 

Fire  engines,  steam. 

Fire  escapes. 

Fire  extinguishers  (hand  grenade),  packed. 

Fire  guards,  metal. 

Fire  Irons. 


Fish,  fresh,  e.o.b.p. 
Fish  glue. 
Fish  hooks. 
Flannel. 
Flax,  e.o.h.p. 

Flax  straw   (not  hydraulic  or  steam  press 

packed,    or    machine    pressed),    in    full 

truck-loads,    or    In    consignments   of   20 

cwt. 

Floor  cloth.  Including  oil  cloth,  boullnlkon, 

kamptulicon,  and  linoleum. 
Flour  dressing  or  purifying  machines. 
Flower  roots  (not  orchids). 
Forges,  portable,  e.o.h.p. 
Forks,  and  spoons. 
Forks,  toasting,  iron. 
Fruit,  ripe,  not  hothouse: 

Apricots. 

Cherries. 

Nectarines. 

Peaches. 

Raspberries. 

Strawberries. 
Fustian  and  corduroy. 
Gas  fittings,  in  parts,  except  brass  and  cop- 
per tubing. 
Gas  meters. 
Gelatine. 

German  silver,  in  sheets. 
German  silver  wire.  In  casks  and  cases. 
Ginger,  e.o.h.p. 

61ns,  wheels  with  frames  for  hoisting  pur- 
poses. 
Glass  beads. 

Glass,  crown,  rolled  or  sheet, 
(^lass,   flint,  e.o.h.p. 
Glass,  plate,  rough. 
Glass,  plate,  not  slivered. 
Gloves,    cotton,    woollen,    or    worsted.    In 

bales,  packs,  or  trusses. 
Gloves,  rough  leather,  for  labourers. 
Glycerine,  in  cases  or  boxes. 
Glycerine  grease,  for  lubricating  purposes, 

in  tins  packed  in  wooden  cases. 
Goat  skins,  e.o.h.p. 
Glranlte,  polished  or  dressed,  e.o.h.p. 
Grapes,   packed   in   cork  dust  or  sawdust. 

In  casks. 
Grindery. 
Groceries,  mixed : 

Packages  consigned  as  mixed  groceries 
may  include  any  grocery  articles  set 
out  in  classes  hereinbefore  nien- 
tioned  or  in  this  class,  the  follow- 
ing articles  in  Class  4  : 

Cardamoms. 

Citric  acid. 

Confectionery,  e.o.h.p. 

Crystallised  fruits,  e.o.Ji.p. 

Meat  pies. 

Preserved  ginger. 

Sausages. 

Yeast,  e.o.h.p. 
And  the  following  In  Class  5 : 

Blue,   laundry,   liquid,   e.o.h.p. 

Cinnamon. 

Cloves. 

Cochineal. 

Cordials,   e.o.h.p. 

Extract  of  meat. 

Indigo. 

Isinglass. 

Lard,  e.o.h.p. 

Nutmegs. 
Gums,  e.o.h.p. 
Gun  barrels,  rough. 
Gun  locks  and  gun  furniture. 
Gun  stocks. 
Gun  wads. 

Guns,  machine.  In  cases. 
Gutta-percha,  raw.  ., 

Guttering       or       corrugating      macnineB, 

e.o.b.p.  .  „ 

Hair,  for  manufacturing  purposes,  e.o.n.p- 
llalr  cloth. 

Hammer  heads,  e.o.b.p. 
Hammers  (not  steam),  e.o.h.p. 
Handcufts. 
Handles,  chest  and  saucepan. 
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Harness  fittings,  metallic,  packed. 
Harness  or  saddlery,  In  tin-lined  cases  or 

Hardware — ^Packages  containing  any  hard- 
ware articles  (not  gold,  silver,  or  plated) 
set  out  in  classes  hereinbefore  mentioned, 
or  in  this  class,  and  any  of  the  following 
articles  (not  gold,  silver,  or  plated)  viz: 

Awl  blades. 

Bayonets. 

Beft  keys. 

Bedsteads,  metallic.  In  strawed  bun- 
dles. 

Bellows,  packed. 

Bellows  pipes. 

Bells,  small. 

Bicycle  stands,  wrought  Iron. 

Bit  burnishers,  packed. 

Bits,  iron  or  steel. 

Blanks,  bronze  and  copper,  for  stamp- 
ing for  coins. 

Blow  pipes. 

Bolts,  door. 

Bottle  J.acks. 

Boxes,  safety. 

Boxes  or  trunks,  tin  or  sheet  Iron, 
packed  in  crates  or  cases. 

Box  or  Italian  irons. 

Brands,  iron  or  steel. 

Brasswork,   spun   or  stamped,   packed. 

Buckles,  brass,  steel,  or  iron. 

Bullet   moulds. 

Busks,  wooden,  horn,  or  steel. 

Buttons. 

fjoljrip'pg 

Candlesticks,  brass  or  iron. 

Carpet  bag  frames. 

Carriage  and  foot  warmers. 

Cartridge  cases,  brass. 

Cart  steps. 

Castings,    brass,    German    silver,    or 

nickel. 
Castors,  of  all  kinds. 
Chains,  Curb  or  door. 
Cinder  sifters. 
Clasps,  book,  boot,  or  belt. 
'  Coach  fittings,  metallic,  packed. 
Coach  wrenches. 
Coal  scuttles,  L;etalllc,  packed  in  cases 

or  boxes. 
Coffee  mills,  small  hand. 
Coffin  furniture,  metallic.' 
Collars,  dog. 
Copying  presses. 
Corkscrews. 
Curry  combs. 
Dies  and  die  stocks. 
Dust  preventers. 
Eyelets. 
Fenders    packed    in    crates,    cases    or 

boxes. 
Ferrules,  iron,  brass,  or  steel. 
Fire  guards  (metal). 
Fire  Irons. 
Fish  hooks. 

Forks  and  spoons,  metal. 
Forks,  toasting,  iron. 
Gas  fittings,  in  parts,  except  brass  and 

copper  tubing. 
Gins,   wheels,    with   frames   for  hoist- 
ing purposes. 
Grindery. 

Gun  barrels,  rough. 
Gun  locks,  and  gun  furniture. 
Hammer  heads,  packed,  e.o.h.p. 
Hammers,  not  steam. 
Handcuffs. 

Handles,  chest  and  saucepan. 
Harness  fittings,  metallic,  packed. 
Hat  and  umbrella  stands,  cast  iron. 
Bay  forks,  in  bundles. 
Hinges,  brass.  " 

Hooks,  boot  and  button,  hat  and  coat, 

and  reaping. 
Hooks  and  eyes. 
Horse-clippers,    packed    in    casks    or 

cases. 
Jacks,  small. 

Japanned  ware,  in  casks  or  cases. 
Kitchen  fireplace  stands. 


Hardware,  etc. — Continued. 

Knitting  pins. 

Knives  or  blades  for  cutting  machines. 

Knobs,  range,  iron,  or  steel. 

Knobs,  door. 

Knockers,  door. 

Ladles,  not  puddlers'.  Iron. 

Lamp  burners. 

Lanterns,  tin  or  Iron.  « 

Latches,  door.. 

Locks  and  keys.     . 

Magnets. 

Match    boxes,    Japanned    or   enamelled 
tin,  new,  empty,  packed. 

Matchetts. 

Medals,  brass,  or  copper. 

Military  ornaments. 

Mortars,  and  pestles,  iron  or  steel. 

Nails  and  rivets,  brass  or  copper. 

Needles  (in  tin-lined  cases). 

Nut  crackers. 

Ornaments    for    saddlery,    brass,    iron, 
or  steel. 

Ornaments  for  uniform. 

Pans,  ash. 

Fans,  copper,  for  closets. 

Pans,  dust. 

Pans,  warming. 

Patten  rings. 

Patterns,  travellers',  hardware. 

Percussion  cap  shells. 

Pins,  metal,  m  boxes. 

Plates,  door. 

Plates,  iron,  enamellea. 

Pliers. 

Powder  flasks. 

Pulley  blocks,  iron. 

Pulleys,  iron. 

Pumps,  hand,  brass. 

Railway  carriage  keys. 

Refrigerators. 

Riddles. 

Saddletrees. 

Scales  and  weights,  letter. 

Screws,  brass,  copper,  or  zinc. 
,      Screws,  table  expanding. 

Scythe  blades. 

Scythes  and  sickles. 

Shears,  garden  and  sheep. 

Ships'  logs,  metal. 

Shoe  horns  and  pegs,  metallic' 

Show  tablets,  metal,  enamelled; 

Skates. 

Skewers,  iron  or  steel. 

Snuffers,  iron  or  steel. 

Spanners. 

Spittoons,  iron. 

Spring  balances. 

Springs,  chair,  sofa,  mattress,  door,  or 
cart. 

Spurs. 

Stair  rods. 

Steelyards. 

Stirrups. 

Sugar  nippers. 

Sweat  scrapers,  packed 

Syringes,  garden. 

a'acks. 

Taper  holders,  metal. 

Taps,  brass. 

Terrets. 

Thimbles. 

Tinware,  in  casks  or  cases. 

Tips,  brassed,  for  boot  heels. 

Tobacco  boxes,  metal. 

Tools,  carpenters',  coopers',  edge.  Join- 
ers', masons',  and  shipwrights'. 

Traps,  sink,  brass  or  copper. 

Traps,  vermin. 

Trays,  iron  or  steel. 

Trivets,  iron  or  steel. 

Trouser  stretchers,  iron,  portable. 

Trowels. 

'Tubes,  brass  or  copper    (except  steam 
tubes),  packed. 

Umbrella  fittings. 

Umbrella  stretchers. 

Valves,  brass.  _  ■ 

Ventilators,  small,   iron  or  brass,  for 
buildings,  packed. 
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Hardware,  etc. — Continued. 
Washers,  brass  or  copper. 
Weights,  brass. 

Wire,  copper  or  brass,  packed  in  cases, 
casks,  or  in  bags. 

Hassocl<s. 

Hat  and  umbrella  stands,  cast  Iron. 

Hats,  nisli,  in  bales,  trusses,  and  hampers. 

lla.v  forks,  in  bundles. 

ifay  rakos,  band,  e.o.h.p. 

no.nrtlinigs,  except  skid^. 

Heel  balls,  shoemakers'. 

Helmets,  metal,  in  cases  or  boxes. 

Herbs,  green. 

Hides,  e.o.h.p. 

Hinges,  brass. 

Hollow-ware,  iron.  Including  kettles,  pans, 
maslins  (pots  for  boiling  fruit),  and  wa- 
ter cans,  in  casks  or  crates. 

Honey,  in  casks,  or  in  jars  packed  in  crates 
or  cases. 

Hoofs,  horns,  and  horn  tips,  buffalo,  cow, 
goat,  ov,  and  sheep,  e.o.h.p. 

HooK-s  and  eyes. 

Hooks,  boot,  button,  hat,  coat,  reaping. 

Hops. 

Hoi'se-ciippers,  packed  in  casks  or  cases. 

Hosiery,  in  bales,  packs,  or  trusses. 

Huckabacks. 

Hurdles,  iron  or  steel,  on  wheels. 

India-rubber  goods,  except  shoes  and  go- 
loshes. 

India-rubber,  raw. 

Ink,  printers'. 

.Tacks,  small. 

Japanned  ware,  in  casks  or  cases. 

Jews'  harps. 

Joiners'  work  (common  wood)  — 

Beadings  and  mouldings  (not  gilt,  lac- 
quered, or  varnished),  doors  and 
door  frames,  fittings  and  fixtures 
for  buildings,  staircases,  balusters 
and  hand  rails,  window  sashes  and 
frames  and  shutters. 

Juniper  berries. 

Kips,  e.o.h.p. 

Kitchen  fireplace  stands. 

Knitting  pins. 

Knives  or  blades  for  cutting  machines. 

Knobs  (range),  iron  or  steel. 
"Knobs  (door). 

Knockers  (door). 

Laces,  boot  or  stay,  cotton  or  leather. 

Ladles  (not  puddlers'),  iron. 

Lamp  black. 

Lamp  burners. 

Lamp  chimneys  (glass). 

Lamp  frames  (street). 

Lamp  reflectors,  enamelled  Iron. 

Lamp  wick. 

Lamps, .paraffin,  in  parts  (except  china  or 
earthenware)  packed  in  casks  or  cases. 

Lanterns,  tin  or  iron. 

Lard,  in  bladders.  In  crocks,  In  wood  or  In 
tubs,  or  tins  without  lids. 

Latches,  door. 

I/avatory  stands  and  basins,  earthenware, 
complete,  enamelled. 

Lawn  mowers,  packed. 

Lead  pencils. 

Leather,  e.o.h.p. 

Lemon  and  lime  juice,  e.o.h.p. 

Life  buoys. 

Limestone,  polished  or  dressed. 

Limn  water,  e.o.h.p. 

Lincrusta  and  anaglypta  (decorative  wall 
papers). 

Linen  cloth,  packed. 

Linen  yarn  or  grey  linen,  e.o.li.p. 

Liquorice. 

Locks  and  keys. 

Looking-glass  frames  (common),  wood  (not 
gilded)  or  Dutch  metalled. 

Macaroni. 

Machines,  fitted  up,  packed,  e.o.h.p. 

Magnesia. 

Magnets. 

Marble,  packed,  and  In  slabs  cemented  to- 
gether. 


Margarine,  In  crocks,  In  wood,  or  In  crocks 
when  packed  with  straw  In  baskets. 

Marquees  or  tents. 

Mastic. 

Match  boxes,  japanned  or  enamelled  tin, 
new,  empty,  packed. 

Matchetts. 

Medals,  brass  or  copper. 

Mats  and  matting,  e.o.h.p. 

Megass  (not  hydraulic  or  steam  press 
packed,  or  machine  pressed  K  in  full 
truck-loads  or  In  consignments  of  20  cwt. 

Merinoes,  in  bales,  .packs  or  trusses. 

Mexican    fibre     (not    hydraulic    or    steam 

?iress    packed,    or   machine   pressed),   hi 
uU   truck   loads  or   In   consignments  of 

20  cwt. 
Mica. 
Military  ornaments,  except  gold,  silver,  or 

plated. 
Milk. 

Milk  cans  and  pans. 
Millboard    rollers    (for    winding   paper   In 

cases). 
Mops. 

Mortars  and  pestles,  marble. 
Moss,  packed. 
Muslin,  book.  If  packed  In  bales,  packs,  or 

trusses. 
Mustard,  e.o.h.p. 

Nails  and  rivets,  brass  or  copper. 
Needles  (in  tin-lined  cases). 
Netting,  cotton  and  twine. 
Nickel. 

Nitrate  of  baryta. 

Nut  crackers,  except  gold,  silver,  or  plated. 
Oars. 

Gils,  not  dangerous,  e.o.h.p. 
Oleic  acid.  In  casks. 
Ornaments    for    saddlery,    brass,    iron,   or 

steel. 
Ornaments  for  uniform,  except  gold,  silver, 

br  plated. 
Osiers,  twigs  and  willows,  white  or  stained. 
Osnaburgs. 
Oxalic  acid. 
Faints,   in   cans,   hampers,   boxes,  or  Iron 

bottles. 
Palliasses,  straw. 
Palmetto    leaf    (not    hydraulic    or   steam 

press    packed,    or   machine   pressed).  In 

full   truck-loads   or   In   consignments  of 

20  cwt. 
Fans,  ash. 

Pans,  chemical  and  dye.  Iron  or  steel. 
Fans,  copper,  for  closets. 
Pans,  dust. 
Pans,    earthenware   or   Iron,   for   sanitary 

puri>oses. 
Pans,  warming. 
Paper,  e.o.h.p. 

Paper  collars,  cuffs,  and  shirt  fronts. 
Paper,  gummed,  for  labels. 
Paper  hangings,  e.o.h.p. 
Paper  tubes,  for  cops. 
Parian,  in  hampers. 
Patten  rings. 

Fattens,  In  casks,  cases,  or  boxes. 
Patterns,  travellers',  hardware. 

^^aa|*1     fill  pi  1q 

Penholders,   wood  or  metal   (except  gold, 

silver,  or  plated). 
Pepper. 

Percussion  cap  shells. 
Percussion  caps,  uncharged. 
Petroleum  grease  or  petroleum  jelly. 
Plassava,  e.o.h.p. 

Pickles,  e.o.h.p.  iij~ii 

Picture  frames,  common,  wood  (not  guoeu; 
.  or  Dutch  metalled. 
Fins,  metal. 
Plants,  e.o.h.p. 
Plates,  door. 
Plates,  Iron,  enamelled. 
Fliers. 

Powder  flasks.  ^        .   _„,i. 

Preserves    (fish,    fruit,    meat,   and  pro" 

Blons),  e.o.h.p.,  in  crates  or  bassets. 
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Pulley  blocks,  wood  or  Iron. 
Viilleys,  Iron. 

rumps  and  pump  castings,  e.o.h.p. 
I'umps,  hand,  brass. 
Quicks,  e.o.h.p. 

Italiliit  fur,  or  hatters'  wool, 
UalHa. 

Uallway  cards  and  tickets. 
Kailway  carriage  keys, 
lieels,  for  garden  hose, 
liefrigerators. 
Rennet. 

Rick  poles  and  covers. 
Riddles. 

Road    scraping    and    road    sweeping    ma- 
chines. 
Rock,  crystal. 
Uuss,  hearth,  except  skin. 
Saddlery  or  harness,  in  tin-lined  cases  or 

casks. 
Saddletrees. 
Sauces,  e.o.h.p. 

Saw-bench  machines,  portable,'  packed. 
Scale  beams  and  scales. 
Stales  and  weights,  letter. 
Scoops,  wood. 
Screw  jacks,  except  iron. 
Screws,  brass,  copper,  or  zinc. 
Screws,  table  expanding. 
Scythe  blades. 
Scythes  and  sickles. 
Scythe  sneds  or  handles. 
Sealing  wax. 
Seaweed,  edible. 

Sewing  machines,  in  parts,  packed. 
Sewing  machine  stands,   in   parts,   paclted 

in  cases  or  frames. 
Shafts,  cart. 
Shafts,    gig,    carriage,    or    dog    cart,    not 

painted  nor  varnished. 
Shavings,  wood. 
Shears,  garden  and  sheep. 
Sheepskins,  e.o.h.p. 
Sheet  steel. 
Shellac. 
Shells. 

Ships'  blocks. 
Ships'  logs,  metal. 
Ships'  sails,  finished. 
Shirts,  cotton,  woollen,  and  linen,  In  bales, 

packs,  trusses,  and  hampers. 
Shoe  horns  and  pegs. 
Shoes   and   boots,    Including   goloshes   and 

leather  cut  into  shoe  shapes.  In  casks, 

cases,  or  boxes. 
Shot  belts. 

Show  cards  (cardboard),  unframed. 
Show  tablets,  metal,  enamelled. 
Shutters,  revolving,  wooden. 
Shuttles,  weavers'. 
Silver  ore. 
Sinks,  enamelled. 


Skewers,  iron  or  steel. 

Skins,  hare  and  rabbit. 

Slate  beds  of  billiard  tables,  packed  In 
cases. 

Slate  slabs,  e.o.h.p. 

Snuffers,  iron  or  steel. 

Spanners. 

Spindles,  in  boxes. 

Spirits,  in  casks  or  cases. 

Spittoons,  Iron. 

Splints,  wood  for  matches. 

Spring  balances. 

Springs,  chair,  sofa,  mattress,  door,  or 
cart. 

Spurs,  not  plated. 

Squeegees,  for  cleaning  ships'  decks,  &c. 

Stable  fittings  and  mangers,  iron,  enam- 
elled. 

Stair  rods. 

Starch,  e.o.h.p. 

Stationery,  e.o.h.p. 

Stays,  not  silk,  for  wearing  apparel. 

steelyards. 

Stills,  iron. 

Stirrups. 

Stone  blue,  e.o.h.p. 

Stoves,  gas.  or  olC 


Straw  (not  hydraulic  or  steam  press 
packed  or  machine  pressed),  iu  full 
truck-loads,    or    in    consignments    of    20 

Strickles,  e.o.h.p. 

Stuff  goods,  in  bales,  packs,  or  trusses. 

Sugar,  e.o.h.p. 

Sugar  candy. 

Sugar  nippers,  except  gold,  silver,  or 
plated. 

Sweat  scrapers,  packed. 

Syringes,  garden. 

Syrup,  in  cases,  in  tins.  In  baskets,  or  in 
stone  bottles  packed  in  crates  or  ham- 
pers. 

Tables,  cast  iron  or  steel,  in  parts. 

Tacks. 

Tale. 

Tape  holders,  metal. 

Tapes. 

Taps,  brass. 

Tea. 

Terrets. 

Thimbles,  except  gold,  silver,  or  plated. 

Thread,  cotton  and  linen. 

Tinware,  in  casks  or  cases. 

Tips,  brassed,  for  boot  heels. 

Toasting  forks,  iron  or  steel. 

Tobacco  boxes,  metal. 

Tobacco  juice,  e.o.h.p. 

Tobacco  leaf,  e.o.h.p. 

Tools,  carpenters',  coopers',  edge,  joiners', 
masons',  and  shipwrights'. 

Tow,  e.o.h.p. 

Toys,  packed. 

Traps,  sink,  brass  or  copper. 

Traps,  vermin. 

Trays,  iron- or  steel. 

Trellis  work  (wood),  In  bundles. 

Trivets,  iron  or  steel. 

Troughs,  bakers',  wooden. 

Troughs,  cattle  and  other,  iron  or  steel. 

Trouser  stretchers.  Iron,  portable. 

Trowels. 

Tubes,  brass  or  copper,  except  steam, 
packed. 

Tubs,  washing. 

Tubs,  wood. 

Turnery  ware. 

Type. 

Umbrella  fittings. 

Umbrella  stretchers. 

Valves,  brass. 

Varnish,  e.o.h.p. 

Vaseline. 

Vegetable  ivory. 

Velvet,  cotton.  In  bales,  packs,  or  trusses. 

Ventilators,  small,  iron  or  brass,  for  build- 
ings, packed. 

Vermicelli. 

Vinegar,  e.o.h.p. 

Wadding,  cotton. 

Washers,  brass  or  copper. 

Wash  leather. 

Wash-stand  tops,  marble,  packed. 

Washing   and   wringing   machines,   packed. 

Water  meters.  * 

Weighing  machines,  small  (those  used  for 
weighing  packages  and  goods. 

Weights,  brass. 

Wheelbarrows. 

Wheels,  rudder  or  steering,  in  cases,  crates, 
or  frames. 

Whetstones  and  honestones. 

Whisks,  packed. 

Winches,  steam. 

Window  frames,  iron,  e.o.h.p. 

Wines,  British,  e.o.h.p. 

Wines,  in  casks  or  cases. 

Wire,  copper  or  brass,  packed  in  cases  or 
casks,  or  in  bags. 

Wood,  bent,  e.o.h.p. 

Wool,  dressed  or  carded. 

Woollen  and  worsted  goods,  in  bales,  packs, 
or  trusses. 

Woollen  cloth,  in  bales,  packs,  or  trusses. 

Xylonite. 

Yarns,  twist  and  weft  (except  silk). 

YellPW'  9V  Persian  berries. 
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Agrlcultnral  machines  and  implements,  e. 
o.h.p. 

Alabaster. 

Albumen. 

Algerian  fibre,  e.o.h.p. 

Alizarine,  e.o.b.p. 

Ammonia,  liquid,  in  bottles  (other  than 
carboys)   in  hampers. 

Anchovies. 

Annatto,  e.o.h.p. 

Anthracene,  e.o.h.p. 

Asparagus. 

Bacon  and  hams,  fresh  or  green. 

Bags,  leather. 

Beef  wine,  in  boxes. 

Beehives,  straw. 

Beer  engines. 

Bellows,  e.o.h.p. 

Bells,  e.o.h.p. 

Billiard  cues,  in  bundles. 

Blinds,  Venetian  and  chain,  e.o.h.p. 

Boilers,  copper. 

Books,  bound  or  half  bound  in  calf,  mo- 
rocco, roan,  russia,  or  law  calf. 

Boots  and  shoes,  including  goloshes  and 
leather  cut  into  boot  shapes,  in  hampers 
(white  rod). 

Braces,  for  wearing  apparel,  not  silk,  e.o. 
h.p. 

Bristles,  e.o.h.p. 

Britannia  metal  goods. 

Bronze  powder. 

Brooms  and  brushes,  e.o.h.p. 

Bungs  and  corks. 

Butter,  in  flats  or  hampers,  of  in  tubs  or 
cools  without  lids. 

Candles,  wax. 

Canes  and  rattans. 

Caps,  men's  or  boys'  (except  silk),  in 
boxes  or  cases. 

Caravans  (showmen's  or  hawkers')  and 
vans  containin.!;  steam  roundabouts. 

Carbolic  acid,  solid. 

Carboys,  gutta  percha. 

Cardamoms. 

Cats'  and  dogs'  meat. 

Cattle  cribs. 

Chaff,  e.o.h.p. 

Chairs  and  seats,  garden,  e.o.h.p. 

Chairs,  common,  folding,  in  boxes,  cases, 
crates,  and  parcels. 

Chemicals,  not  dangerous,  corrosive,  or 
explosive,  in  boxes  or  hampers. 

Chimney  pieces,  metal,  unpacked. 

Chimney  tops,  iron  or  zinc. 

China  grass,  e.o.h.p. 

China,  in  boxes  or  cases. 

Churns  and  churning  machines. 

Cisterns. 

Citric   acid. 

Clocks,  turret  and  church. 

Clogs,  e.o.h.p. 

Cloth,  linen,  bleached,  tied  in  bundles,  biit 
not  protected  by  wrappers,  or  not 
packed. 

Clothing   (exclusive  of  silk  goods),  e.o.h.p. 

Coach  and  upholsterers'  trimmings,  e.o.h.p. 

Coal  scuttles,  e.o.h.p. 

Cobalt. 

CofPee  carts  or  stalls  on  wheels. 

Confectionery,  e.o.h.p. 

Corn  crushers. 

Cricket  implements. 

Croquet  implements. 

Crystallised  fruit,  e.o.h.p. 

Curtains,  cotton,  lace. 

Dandy  rollers.  In  cases,  for  paper  mills. 

Drapery,  light — Packages  containing  any 
drapery  articles  set  out  In  clnsses  here- 
inbefore mentioned  and  In  this  class, 
and  any  of  the  following  articles : 

Bags    (leather,    ladles'    hand,    courier, 

and  travelling). 
Braces,  not  silk,  for  wearing  apparel. 
Carpeting,  exceeding  15  feet  in  length, 

packed  In  cases. 
Cloth,  woollen, 


Drapery,  light,  etc. — Continued. 

Clothing     (exclusive    of    silk    goods), 
e.o.h.p. 

Coach   and    upholsterers'    trimmings. 

Gloves,  cotton,  woollen,  and  worsted. 

Haberdashery. 

Hosiery. 

Muslins   (book). 

Needles. 

Stuff  goods. 

Umlirellas. 

Woollen  and  worsted  goods. 
Dripping,  in  bladders. 
Druggists'  sundries,  in  mixed  packages. 
Drugs,  in  boxes  or  hampers. 
Drysalteries,  e.o.h.p. 
Dye  extracts. 
Dyes,  e.o.h.p. 

Earthenware,  in  boxes  or  cases. 
Eggs,  e.o.h.p. 
Esparto  grass,  e.o.h.p. 
Extract  of  malt. 
Felt  hat  bodies. 
Fire  engines,  e.o.h.p. 
Fish,  fresh  : 

Brill,      grayling,      lobsters,      oysters, 
prawns,    red    mullet,    salmon,    smelt, 
soles,   trout,   turbot,   white-bait. 
Flax  in  the  straw. 
Flax  straw,  e.o.h.p. 
Flower  roots,  e.o.h.p. 
Flower  stands,  wrought  iron. 
Fluid,    disinfecting,    in    bottles,    packed   In 

cases  or  hampers,  or  In  basketed  Jars. 
Footballs. 

Frilling  machines,  in  parts,  packed. 
Frult-cleaning  machines. 
Furniture,  in  vans,  carts,  or  road  waggons. 
Garden  arches. 
Garden  engines. 
Glasshouse  pots. 
Glass,  in  boxes  or  cases,  e.o.h.p. 
Glass,  prepared,  for  photographers. 
Globes,  moons,  or  shades,  glass,  common. 
Gloves,   cotton,   wooflen,   and  worsted,  e.o. 

h.pj 
Gold  size. 
Golf  clubs. 

Grates,  ovens,  ranges,  or  stoves,  polished. 
■Gravestones  or  tombstones. 
Gun  barrels,  e.o.h.p. 
Guns. 

Gutta-percha  goods. 
Guttering    or    corrugating    machines,    not 

packed. 
Haberdashery. 
Hand  carts. 
Handmllls. 
Hares,  dead. 
Harness,  e.o.h.p. 
Hat  leathers. 
Hats,  soft  felt. 
Hawkers'  packs  and  trusses. 
Hollow-ware,   iron,   Including  kettles,  pans, 
masiins     (pots    for    boiling    fruit),   aM 
water  cans,  e.o.h.p. 
Honey,  e.o.h.p. 
Hop  bitters. 

Hose,  leather  and  canvas. 
Hosiery,  e.o.h.p. 
Household  linen  and  wearing  apparel  lei- 

elusive  of  silk  goods),  e.o.h.p. 
Incubators,  complete. 
Ink,  e.o.h.p. 
.Tapanned  ware,  e.o.h.p. 
Kilting  maclilnes.  In  parts,  packed. 
Knapsacks,  soldiers'. 
Knitting  machines.  In  parts,  packed. 
Lac. 

Lace,  British,  not  silk. 
Laces,  boot  or  stay,  e.o.h.p. 
Lamps. 

Lawn  mowers,  not  packed. 
Lawn  tennis  Implements. 
Leather  legglns. 
Lint. 
Lithographic  stones. 


APPENDIX   B. 


257 


[jooms,  not  packed. 

Luggage  or  baggage,  personal. 

Machinery,  in  parts,  not  packed,  e.o.Ii.p. 

Machines,  fitted  up,  not  packed,  e.o.Ii.p. 

Malt  crushers. 

Maps,  In  boxes  or  cases. 

Margarine,   In  baskets,   flats,   or   hampers, 

or  in  tubs  without  lids. 
Mats,  skin. 
Mattresses. 
Meat,  fi-esh. 
Meat  pies. 
Meat  safes. 
Megass,  e.o.b.p. 
Mexican  fibre,  e.o.b.p. 
Mincing  machines. 
Mushrooms. 
Muslin,  book,  e.o.h.p. 
Needles,  e.o.h.p. 
Oleic  acid,  e.o.h.p. 
Palmetto  leaf,  e.o.h.p. 
Panoramas  and  theatrical  scenery. 
Pans,  copper. 

Parian,  in  boxes  or  cases. 
Patterns,  e.o.b.p. 
Patterns,  wood,  for  castings. 

Perforating  and  paper-cutting  machines. 

Pine  apples,  not  notbouse,  packed. 

Pipes,  Brass  and  copper. 

Pipes,  smoking. 

Pistols. 

Plaiting  macblnes,  in  parts,  packed. 

Plated  goods. 

Plums  (dried),  in  fancy  boxes. 

Porcelain. 

Poultry,  dead. 

Preserved  ginger. 

Preserves  (flsh,  fruit,  meat,  and  provi- 
sions), e.o.h.p. 

Rabbits,  dead. 

Razor  strops. 

Reeds  and  rushes. 

Reflectors,  glass,  wltb  metal  backs. 

Rifles. 

Rollers,  type  printers'. 

Saddlery,  e.o.h.p. 

Sausages  and  saveloys. 

Saw-bench  machines,  portable,  not  packed. 

Seal  skins,  e.o.h.p. 

Seeds,  e.o.h.p. 

Sewing  machine  stands,  e.o.h.p. 

Shafts,  gig,  carriage,  or  dog  cart,  e.o.h.p. 

Sheep  racks. 

Shirts,  e.o.h.p. 

Shoes  and  boots,  including  goloshes,  and 
leather  cut  Into  sboe  sbapes.  In  hamp- 
ers (white  rod). 

Show  cards,  e.o.h.p. 

Shrubs  and  trees,  e.o.h.p. 

Skins,  flne,  including  deer  fox,  kid,  mus- 
quash, and  nutria. 


Snuff. 

Spades  and  shovels,  wooden. 

Spermaceti. 

Spindles,  e.o.h.p. 

Spirits,  in  hampers. 

Spirits  of  tar,  e.o.h.p. 

Stag  horns. 

Steam  gauges. 

Stereotype  casts. 

Stills,  copper. 

Stone,    decorative,    carved    for    decorating 

the  interior  of  buildings. 
Stoves,  fire-clay  tile. 
Straw,  e.o.h.p. 
Stuff  goods,  e.o.h.p. 
Swing  boats,  and  hobby  horses. 
Tables,  cast  iron  or  cast  steel. 
Tanks. 

Tartaric  acid. 

Telegraph  Instruments,  packed. 
Telephone  apparatus,  packed. 
Textile    fabrics,    made    of    mixed    cotton, 

linen,  wool,  or  similar  materials. 
Theatrical  luggage. 
Tiles,  art. 
Tin  crystals. 
Tinware,  e.o.h.p. 
Tobacco,  manufactured,  except  cigars  and 

cigarettes. 
Tomatoes. 
Toys,  e.o.h.p. 
Tubes,  tin  and  zinc. 
Tubing,  brass  or  copper,  e.o.h.p. 
Ultramarine. 
Umbrellas. 

Umbrella  sticks,  e.o.h.p. 
Tans,  commercial  travellers'. 
Vats. 

Vegetable  washing  machines. 
Vegetables,  hothouse,  packed. 
Veneers. 
Venison. 
Verdigris. 

Walking  sticks,  e.o.h.p. 
Warps,  except  silk. 
Washing     and.    wringing     machines,     not 

packed. 
Whalebone. 

Wheels,  cart,  coach,  and  carriage. 
Wheels,  rudder  or  steering,  e.o.n.p. 
Wines,  In  hampers. 
Wire,  Insulated. 
Wire,  polished  or  needle. 
Wire  gauze.     - 

Woodwork  for  the  manufacture  of  organs. 
Woodwork,  for  the  manufacture  of  pianos. 
Woollen  and  worsted  goods,  e.cUi.p. 
Woollen  cloth,  e.o.h.p. 
Yeast,  e.o.b,p. 


Class  5. 


Acetic  or  wood  acid,  e.o.h.p. 

Aluminium. 

Amber. 

Ammonia,  liquid,  e.o.h.p. 

Animals  and  birds,  stuffed.  In  cases. 

Aquaria,  glass. 

Artificial  flowers. 

Bagatelle  tables. 

Balloons. 

Bark,  not  for  tanning,  e.o.b.p. 

Barometers. 

Baskets,  e.o.h.p. 

Bath  chairs. 

Beadlngs  and  mouldings,  gilt,  lacquered,  or 

varnished,  e.o.h.p. 
Beds  and  bedding. 
Bicycles. 
BUriard  tables. 
Bird  cages. 
Bismuth. 

Blue,  laundry,  liquid,  e.o.b.p. 
Boats  and  canoes. 
Boots   and   shoes,    including   goloshes    and 

leather  cut  Into  boot  shapes,  e.o.h.p, 


Boxes,  e.o.h.p. 

Butter,  In  crocks,  e.o.h.p. 

Caps,  e.o.h.p. 

Carbolic  acid,  liquid,  e.o.h.p. 

Carboys,  glass. 

Cards,  for  carding  machines,  e.o.h.p. 

Carriage  bodies,  e.o.h.p. 

Chairs  and  seats,  e.o.h.p. 

Chandeliers  and  gasallers. 

Chemicals,  not  dangerous,  corrosive,  or 
explosive,  e.o.h.p. 

Chloride  of  gold,  In  boxes,  for  photog- 
raphers. 

Cigars  and  cigarettes. 

Cinnamon. 

Clock  cases. 

Clocks,  e.o.h.p. 

Cloves. 

Cochineal. 

Coffins. 

Collodion  cotton,  In  bottles,  packed  In 
cases. 

Colours,  In  Jars. 

Conservatories  and  hothouses,  In  parts. 
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Cordials,  e.o.h.p. 

Cork  socks,  e.o.h.p. 

Crape. 

Cyanite,  In  Jars. 

Dripping,  in  crocks,  e.o.h.p. 

Drugs,  e.o.h.p. 

Dyes,  In  glass  carboys. 

Empty  cases,  casks,  crates,  hampers,  and 
other  empties,  e.o.h.p. 

Engravings. 

Byergreeus. 

Extract  of  meat. 

Feathers. 

Fenders,  e.o.h.p. 

Figures,  casts  or  ornaments,  alabaster, 
bronze,  gypsum,  plaster,  stucco,  or  terra 
cotta. 

Figures,  flowers,  and  heads,  wax. 

Flowers,  cut. 

Flower  stands,  e.o.h.p. 

Frilling  machines,  fitted  up,  packed. 

Fruit,  hothouse. 

Furniture,  e.o.h.p. 

Furs. 

Game. 

Glass,  cut,  ornamental,  for  doors. 

Glass,  plate,  silvered. 

Glass,  stained. 

Globes,  for  educational  purposes. 

Globes,  moons,  or  shades,  glass,  e.o.h.p. 

Gloves,  e.o.h.p. 

Glycerine,  e.o.h.p. 

Hair,  for  head  dressing. 

Hat  and  umbrella  stands,  wood. 

Hats,  except  soft  felt  and  rush. 

Helmets,  felt,  in  cases  or  boxes. 

Horses,  dead. 

Indigo. 

Isinglass. 

Ivory,  e.o.h.p. 

Jet. 

Kilting  machines,  fitted  up,  packed. 

Knitting  machines,  fitted  up,  packed. 

Lace. 

Lard,  e.o.h.p. 

Looking-glass  frames,  e.o.h.p. 

Looking  glasses  and  mirrors,  glass. 

Lustres  and  vases,  glass. 

Magnesium  metal. 

Maps,  e.o.h.p. 

Margarine,  In  crocks,  e.o.h.p. 

Match  boxes,  empty,  e.o.h.p. 

Military  ornaments,  e.o.h.p. 

Millinery. 

Models,  clay. 

Morphia,  in  bottles  in  hampers. 

Moss,  e.o.h.p. 

Musical  Instruments. 

Muslins. 

Nitrate  of  copper,  in  jars  or  stone  bottles, 
covered  with  wicker  basket  work. 

Nitrate  of  silver,  In  boxes,  for  photog- 
raphers. 

Nut  crackers,  e.o.h.p. 


Nutmegs. 

Optical  Instruments. 

Organs  and  organ  work. 

Ornaments  for  uniform,  e.o.h.p. 

Overmantels,  cast  iron,  with  mirrors. 

Paints,  in  jars. 

Papier  mach€  goods. 

Parchment. 

Penholders,  e.o.h.p. 

Perambulators,  complete  or  in  parts. 

Perfumery. 

Phosphorus   paste  (vermin   killer),   packcrl 

Photographic  apparatus. 

Picture  frames,  e.o.h.p. 

Pictures. 

Fine  apples,  e.o.h.p. 

Plaiting  machines,  fitted  up,  packed. 

Plants    and    shrubs  (garden),    in    baskets, 

mats,  pots,  or  tubs. 
Platinum. 
Plush,  Bilk. 
Portmanteaus. 
Poultry,  alive. 
Quicksilver. 
Quills. 

Retorts,  glass. 
Ribbons. 
Rocking  horses. 
Rollers,  brass  or  copper. 
Seal  skins,  made  into  articles  of  wearing 

apparel. 
Serpentine,  manufactured,  packed. 
Sewing  machines,  fitted  up,  packed. 
Shoes   and    boots,    including   goloshes  and 

leather  cut  into  shoe  shapes,  e.o.h.p. 
Show  cases  for  shops,  glass  and  woodwork. 
Silk. 

Silver  precipitate. 
Spirits,  e.o.h.p. 
Sponges. 
Straw   goods,    including   straw    hats   anO 

straw  bonnets. 
Straw  plait. 
Sugar  nippers,  e.o.h.p. 
Summer  nouses. 
Surgical  Instruments. 
Teaeies. 
Telescopes. 
Thwmometers. 
'  Thimbles,  e.o.h.p. 
Tonquin  beans. 
Tortolsesheli. 
Tricycles  and  velocipedes. 
Trunks. 

Turpentine,  spirits  of,  e.o.h.p. 
Turtle. 

Velvet,  e.o.h.p. 
Ventilators,  e.o.h.p. 
Watch  glasses. 
Wines,  e.o.h.p. 
Woodwork,  carved,  for  decorating  the  Id 

terior  of  buildings. 
Tolk  of  eggs. 


STATUTORY  RULES  AND  ORDERS,  1896. 

No.  224. 


RAILWAY. 


Determination  of  the  Board  of  Trade,  dated  April  S6, 
1895,  under  Section  21^  {11)  of  the  Railway  and  Cawd 
Trajfln  Act,  1888,  amending  the  Classification  of  Mer- 
chandise Traffic  and  the  Schedules  of  Maximum  Roi^^ 
and  Charges. 

Whereas  applications  have  been  made  to  the  Board  of 
Trade,  on  behalf  of  all  the  railway  companies  in  the 
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United  Kingdom,  to  amend  the  classification  of  merchan- 
dise traffic  and  schedules  of  maximum  rates  and  charges, 
fixed  in  pursuance  of  the  above-mentioned  Act,  by  adding 
to  Class  5  of  the  said  classification,  the  following  articles 
and  things,  viz. : 

1.  Typewriters. 

2.  Cash-registering  machines. 

And  whereas  the  Board  of  Trade  have  heard  the  parties 
in  support  of  and  in  opposition  to  the  application,  so  far 
as  it  related  to  typewriters,  and  there  being  no  opposition 
to  the  said  application  relating  to  cash-registering  ma- 
chines : 

Now,  rfierefore,  the  Board  of  Trade,  in  pursuance  of  the 
powers  in  them  vested  by  the  provisions  of  section  24  sub- 
section (11)  of  the  above-mentioned  Act,  do  hereby  deter- 
mine and  order  that  the  classification  of  merchandise 
traffic  and  schedules  of  maximum  rates  and  charges,  con- 
firmed by  the  Acts  of  Parliament  set  out  in  the  schedule 
to  this  Order,  be  amended  in  manner  following,  that  is  to 
say : — By  adding  to — 

Class  3.  Typewriting  machines,  in  parts,  packed. 
Class  4.  Typewriting  machines  fitted,  packed. 
Class  5.  Typewriting  machines,  e.o.h.p. 
Class  5.  Cash-registering  machines. 
Dated  this  26th  day  of  April,  1895. 

COTTRTENAY   BoTLE, 

Secretary,  Board  of  Trade, 


RAILWAY  REGULATION  ACT,  1893. 

[56  and  5T  Vict.  c.  29] 

AN  ACT  to  ameud  the  Law  with  respect  to  the  Hours  of  Labour 
of  Railway  Servants.     [27th  July,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  (1.)  If  it  is  represented  to  the  Board  of  Trade,  by  or    schedule  of 
on  behalf  of  the  servants,  or  any  class  of  the  servants,  of  JJIJ^Ji^'^y  " 
a  railway  company,  that  the  hours  of  labour  of  those  serv-  servants, 
ants,  or  of  that  class,  or,  in  any  special  case,  of  any  par- 
ticular servants  engaged  in  working  the  traffic,  on  any 
part  of  the  lines  of  the  company,  are  excessive,  or  do  not 
provide  sufficient  intervals  of  uninterrupted  rest  between 
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the  periods  of  duty,  or  sufficient  relief  in  respect  of  Sun- 
day duty,  the  Board  of  Trade  shall  inquire  into  the  repre- 
sentation. 

(2.)  If  it  appears  to  the  Board  of  Trade,  either  on  such 
representation  or  otherwise,  that  there  is,  in  the  case  of 
any  railway  company,  reasonable  ground  of  complaint 
with  respect  to  any  or  the  matters  aforesaid,  the  Board  of 
Trade  shall  order  the  company  to  submit  to  them  within 
a  period  specified  by  the  Board  such  a  schedule  of  time 
for  the  duty  of  the  servants,  or  of  any  class  of  the  serv- 
ants, of  the  company,  as  will  in  the  opinion  of  the  Board 
bring  the  actual  hours  of  work  within  reasonable  limits, 
regard  being  had  to  all  the  circumstances  of  the  traffic 
and  to  the  nature  of  the  work. 

(3.)  If  a  railway  company  fail  to  comply  with  any 
such  order,  or  to  enforce  the  provisions  of  any  schedule 
submitted  to  the  Board  in  pursuance  of  any  such  order 
and  approved  by  the  Board,  the  Board  may  refer  the 
matter  to  the  Railway  and  Canal  Commission,  and  there- 
upon the  Railway  and  Canal  Commission  shall  have  juris- 
diction in  the  matter,  and  the  Board  may  appear  in  sup- 
port of  the  reference  and  the  commissioners  may  make 
an  order  requiring  the  railway  company  to  submit  to  the 
commission,  within  a  period  specified  by  the  commission, 
such  a  schedule  as  will,  in  the  opinion  of  the  commission, 
bring  the  actual  hours  of  work  within  reasonable  limits. 

(4.)  If  a  railway  company  fail  to  comply  with  any 
order  made  by  the  Railway  and  Canal  Commission  iii 
pursuance  of  this  section,  or  to  enforce  the  provisions  of 
any  schedule  submitted  to  the  Railway  and  Canal  Com- 
mission in  pursuance  of  any  such  order,  and  approved  by 
that  commission,  the  company  shall  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds  for  every  day  during 
which  the  default  continues, 
n  |'g*52  Vict.  (5.)  The  Railway  and  Canal  Traffic  Act,  1888,  shall 
apply  in  the  case  of  any  jurisdiction  exercised  or  order 
made  by  the  Railway  and  Canal  Commission  under  this 
Act  as  if  it  were  exercised  or  made  under  or  for  the  pur- 
poses of  that  Act :  Provided  that  nothwithstanding  any- 
thing in  section  five  of  that  Act  the  jurisdiction  of  the 
commission  for  the  purposes  of  this  Act  may  be  exercised 
by  the  two  appointed  commissioners. 

(6.)  The  Board  of  Trade  and  tihe  Railway  and  Canal 

Commission  respectively  may  from  time  to  time  rescind 

or  vary  any  order  made  by  them  under  this  section,  and 

.make  such  supplemental  orders  as  the  circumstances  of 

the  case  may  appear  to  require. 

.  (7.)  This  Act  shall  not  apply  to  any  servant  of  a  rail- 
way company  who  is  in  the  opinion  of  the  Board  of  Trade 
wholly  employed  either  in  clerical  work  or  in  the  com- 
pany's workshops. 


APPENDIX  B.  261 

2.  A  repqrt  of  all  proceedings  under  this  Act  shall  be port'toParHa- 
made  annually  to  Parliament  by  the  Board  of  Trade.        ment. 

Short  title. 

3.  This  Act  may  be  cited  as  the  Kailway  Regulation 
Act,  1893,  and  shall  be  read  with  the  Railway  Regulation 
Acts,  1840  to  1889. 


BAILWAT  AND  CANAL  TRAFFIC  ACT,  1894. 

[57  ana  58  Vict.,  c.  54.] 

An  Act  to  amend  the  Railway  and  Canal  Traffic  Act,  1888.     [25th 
August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows :    complaints 

ir  (1.)  Where  a  railway  company  have,  either  alone  or  as  to  rates  or 
jointly  with  any  other  railway  company  or  companies,  efnceilSI.^ 
since  the  last  day  of  December  one  thousand  eight  hun- 
dred and  ninety-two  directly  or  indirectly  increased,  or 
hereafter  increase  directly  or  indirectly,  any  rate  or 
charge,  then  if  any  complaint  is  made  that  the  rate  or 
charge  is  unreasonable,  it  shall  lie  on  the  company  to 
prove  that  the  increase  of  the  rate  or  charge  is  reasonable, 
and  for  that  purpose  it  shall  not  be  sufficient  to  show  that 
the  rate  or  cnarge  is  within  any  limit  fixed  by  an  Act 
of  Parliament  or  by  any  Provisional  Order  confirmed 
by  Act  of  Parliament. 

An  applicant  who  alleges  that  a  railway  company  jointly  with 
other  railway  companies  have  increased  a  rate  or  charge,  and  that 
the  increase  is  unreasonable,  must  join  such  other  companies  as 
defendants  (Mapperley  Colliery  Co.  v.  Midland  Ry.  Co.,  9  Ry.  & 
C.  Traffic  Cas.  147).- 

Where  an  association  of  traders  applied  complaining  of  an  In- 
crease under  this  section,  and  that  the  increase  was  unreasonable, 
it  was  held  that  the  association  could  make  the  complaint  with 
out  representing  any  individual  trader,  without  proof  that  any 
such  trader  was  aggrieved,  and  that  the  association  could  not  be 
ordered  to  give  particulars  of  the  traders  they  represented  (Man- 
sion House  Association  v.  Gt.  W.  Ry.  Co.,  [1895]  2  Q.  B.  141 ;  9  Ry. 
&  C.  Traffic  Cas.  38). 

This  section  removes  the  presumption  which  existed  prior  to 
the  passing  of  this  Act  that  all  rates  below  the  maximum  were 
reasonable,  and  throws  the  onus  of  proving  that  the  increase  of  a 
rate  is  reasonable,  on  the  railway  company.  Circumstances  exist- 
ing or  apprehended  before  the  increase  was  made  are  to  be  con- 
sidered in  determining  whether  an  increase  is  reasonable  (Rickett, 
Smith  &  Co.  and  others  ■;;.  Midland  Ry.  Co.,  [1890]  1  Q.  B.  260; 
9  Ry.  &  C.  Traffic  Cas.  107). 

The  rates  for  the  carriage  of  coal  before  January  1,  1893,  were 
based  on  the  computation  of  21  cwt.  to  the  ton,  but  since  Decem- 
ber 31,  1892,  the  railway  company  had  based  them  upon  the  car- 
riage of  only  20  cwt  to  the  ton,  with  an  allowance  of  2  cwt.  per 
truck  carried  by  the  railway  company  without  charge.  This  al- 
teration was  complained  of  as  an  indirect  and  unreasonable  in- 
crease of  the  rates  by  the  railway  company,  and  It  was  held  that 
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It  was  such  an  Increase,  and  that  the  railway  company  had  not 
shown  that  the  whole  of  the  Increase  so  Indirectly  made  was  rea- 
sonable (ib.)- 

A  railway  company  having  as  a  fact  charged  nothing  beyond 
the  conveyance  rate  and  the  station  terminal  in  respect  of  coal  con- 
veyed in  owner's  waggons,  although  these  were  allowed  to  stand 
on  the  company's  sidings  an  indefinite  time  after  arrival,  imposed 
a  new  charge  by  way  of  siding  rent  of  6d.  a  day  per  waggon  for 
each  day  the  waggon  continued  to  use  the  sidings  after  the  expira- 
tion of  four  days.  This  was  complained  of  as  an  increase,  but  it 
was  decided  that  four  days  was  a  sufiicient  time  during  which  the 
obligation  of  the  company  as  carriers  should  continue,  that  the 
statute  gave  the  company  a  power  to  charge  for  accommodation 
after  their  duty  as  carriers  had  ceased,  and  that  this  charge  was 
not  a  direct  or  indirect  increase  within  this  section,  and  the  rail- 
way company  were  not  therefore  called  upon  to  justify  the  charge 
(Manchester  and  Northern  Counties  Federation  v.  L.  &  Y.  Ry.  Co., 
76  L.  T.  786). 

On  a  complaint  of  unreasonable  increase  In  rates  for  coal  for 
shipment  by  an  addition  to  the  rate  of  5d.  per  ton,  the  company  jus- 
tified the  increase  by  proving  the  increased  cost  of  working  the 
traffic  by  increased  cost  of  locomotive  power,  owing  to  the  short- 
ening of  the  hours  of  labour,  increased  wages,  increased  rates  and 
taxes,  and  a  greater  number  of  waggons  being  employed  in  con- 
nection with  the  traffic  (Charlaw  and  Sacristan  Collieries  Co.  v. 
N.  B.  Ry.  Co.,  9  Ry.  &  C.  Traffic  Cas.  140). 

The  Railway  Commissioners  have  jurisdiction  to  hear  a  com- 
plaint of  an  increase  under  this  section,  and  no  exclusive  jurisdic- 
tion is  given  to  an  arbitrator  appointed  by  the  Board  of  Trade 
under  the  Railway  Rates  and  Charges  Order  Confirmation  Acts, 
1891  and  1892,  s.  5  (Mansion  House  v.  L.  &  N.  W.  Ry.  Co.,  [1895] 
1  Q.  B.  927;  9  Ry.  &  C.  Traffic  Cas.  174). 

Where  the  question  of  the  "  reasonableness  "  of  a  cartage  charge 
is  involved  without  raising  the  question  of  "  increase  "  under  the 
section,  the  arbitrator  under  sect  5  to  be  appointed  by  the  Board 
of  Trade  is  the  proper  tribunal  (Mansion  House  Ass.  v.  h.  &.  N.  W. 
Ey.  Co.,  [1895]  1  Q.  B.  927;  9  Ry.  &  C.  Traffic  Cas.  174). 

A  railway  company  cannot  justify  an  increase  under  the  secflon 
by  showing  that  the  charge  on  which  the  increase  was  made  was 
too  small,  because  that  would  be  an  increase  of  charge  without  an 
Increase  of  cost  (ib.,  9  Ry.  &  C.  Traffic  Cas.  at  p.  200). 

The  reasonableness  of  the  existing  charge  does  not  prove  that 
the  "  increase  "  was  reasonable  (ib.,  p.  200). 

(2.)  Under  and  subject  to  any  regulations  which  may 
be  made  by  the  Board  of  Trade,  every  railway  company 
shall  keep  the  books,  schedules,  or  other  papers,  specify- 
ing all  the  rates,  charges,  and  conditions  of  transport  m 
use  upon  such  railway  on  the  thirty -first  day  of  December 
one  thousand  eight  hundred  and  ninety-two,  open  for  in- 
spection at  its  head  ofBce,  and  shall  upon  demand  supply 
copies  of  or  extracts  from  such  books,  schedules,  and 
papers. 

(3.)  The  Railway  and  Canal  Commissioners  shall  have 
jurisdiction  to  hear  and  determine  any  complaint  with 
respect  to  any  such  increase  of  rate  or  charge,  but  not 
imtil  a  complaint  with  respect  thereto  has  been  made  to 
0.26.*°^ '"*^'^' and  considered  by  the  Board  of  Trade  under  section 
thirty-one  of  the  Railway  and  Canal  Traffic  Act,  1888. 

(4.)  Unless  the  court  shall  before  or  at  the  healing  of 
the!  complaint  otherwise  order,  a  complainant  to  the  Bail- 
way  ana  Canal  Commissioners  under  this  sec^OB  Ai^) 
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before  or  within  fourteen  days  after  filing  his  complaint, 
pay  to  the  railway  company  such  sum  in  respect  of  any 
rate  or  charge  complained  of  as  would  have  been  payable 
by  him  to  them  had  the  rate  or  charge  .in  force  immedi- 
ately before  the  increase  remained  in  force;  or  if  that 
rate  or  charge  is  higher  than  the  rate  or  charge  in  force 
on  the  last  day  of  December  one  thousand  eight  hundred 
and  ninety-two,  then  such  sum  as  would  have  been  pay- 
able on  the  footing  of  the  last  mentioned  rate  or  charge; 
any  dispute  as  to  the  amount  so  payable  shall  be  decided 
by  the  registrar,  or  in  such  other  mode  as  the  court  may 
order,  but  such  payment  or  decision  shall  be  without  pre- 
judice to  any  order  of  the  court  upon  the  complaint. 

This  section  does  not  apply  to  a  complaint  by  an  association 
wliicli  is  proceeding  under  sect.  7  of  the  Act  of  1888  and  is  not 
itself  aggrieved  by  the  increased  charge  (Mansion  House  Ass.  v. 
Gt  W.  Ry.  Co.,  9  Ry.  &  O.  Traffic  Cas.  38). 

(5.)  Section  twelve  of  the  Railway  and  Canal  Traffic  5i&52Vict. 
Act,  1888,  shall  apply  in  the  case  of  any  such  complaint, "'  ' 
and  in  the  case  oi  any  rate  or  charge  increased  before  the 
passing  of  this  Act  shall  have  effect  as  if  six  months  after 
the  passing  of  this  Act  were  substituted  for  the  limit  of 
one  year  therein  mentioned,  but  the  Board  of  Trade  may, 
if  they  think  fit,  extend  the  said  period  of  six  months 
with  respect  to  any  complaints  made  to  them  d.uring  that 
period. 

2.  In  proceedings  before  the  Railway  and  Canal  Com-    Restrictions 

•     •  ii        ii  T         i       1    i  "'  X  on  power  to 

nussioners,  other  than  disputes  between  two  or  more  com-  award  costs, 
panics,  the  commissioners  shall  not  have  power  to  award 
costs  on  either  side,  unless  they  are  of  opinion  that  either 
the  daim  or  the  defence  has  been  frivolous  and  vexatious. 

This  section  deals  only  with  the  costs  of  the  case  itself  and  does 
not  take  away  the  commissioners'  power  under  sect.  19  of  the  Act 
of  1888  (Rlckett,  Smith  &  Co.  v.  Midland  Ry.  Co.,  9  Ry.  &  O. 
Traffic  Cas.  107;  [18961  1  Q-  B.  260). 

The  Court  of  Appeal  can  give  costs  of  an  appeal  under  the 
ordinary  rules  of  that  Court  (Mansion  House  Ass.  v.  Gt.  W.  Ry. 
Co.,  9  Ry.  &  C.  Traffic  Cas.  58,  at  p.  71;  also,  [1895]  2  Q.  B.  141). 

3.  The  provisions  of  section  fourteen  of  the  Regulation  ^^  |g"^^'^™™| 
of  Railways  Act,  1873,  with  respect  to  the  power  to  make  °.  48,  s.  u,  as  ' 
orders  and  failure  to  comply  with  such  orders,  shall  ex-  'afesT'^'°°  °' 
tend  to  any  rates  entered  in  books  kept  in  pursuance  of 

section  thirty-four  of  the  Railway  and  Canal  Traffic  Act, 
1888. 

See  cases  under  sect.  14  of  the  Regulation  of,  Railways  Act,  1873, 
ante,  p.  673,  and  under  sect  34  of  the  Railway  and  Canal  Traffic 
Act,  1888,  ante,  p.  775. 

4.  Whenever  merchandise  is  received  or  delivered  by  a    Rebate  on 
railway  company  at  any  siding  or  branch  railway  not  be-  ^'^'"^s  rates. 
longing  to  the  company,  and  a  dispute  arises  between  the 
railway  company  and  the  consignor  or  consignee  of  such 
merchandise  as  to  any  allowance  or  rebate  to  be  made 
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from  the  rates  charged  to  such  consignor  or  consignee  in 
respect  that  the  railway  company  does  not  provide  station 
accommodation  or  perform  terminal  services,  the  Rail- 
way and  Canal  Commissioners  shall  have  jurisdiction  to 
hear  and  determine  such  dispute,  and  to  determine  what, 
if  any,  is  a  reasonable  and  just  allowance  or  rebate. 

The  section  Is  not  confined  to  cases  where  a  railway  company 
does  not  provide  any  station  accommodation  or  perform  any  ter- 
minal services.  The  words  "  in  respect  that "  mean  "  in  propor- 
tion as  "  or  "  to  the  extent "  the  railway  company  do  not  provide 
station  accommodation  or  perform  terminal  services,  and  there- 
fore the  commissioners'  jurisdiction  is  not  ousted  on  proof  that 
some  terminal  service  is  performed  by  a  railway  company  (Pid- 
cock  &  Co.  V.  M.  S.  &  L.  Ry.  Co.,  9  Ry.  &  C.  Traffic  Cas.  45). 

Where  under  a  deed  a  trader  had  constructed  a  siding  from 
two  malt-kilns  (which  were  upon  land  bought  by  him  from  a  rail- 
way company)  to  the  railway  company's  line  and  upon  land  be- 
longing to  the  railway  company,  which  siding  he  was  bound  to 
maintain,  while  the  railway  company  were  to  be  entitled  to  the 
use  of  it  for  shunting  engines  and  trucks,  the  railway  company 
having  the  control  and  management  of  the  siding  subject  to  the 
trader's  right  to  have  reasonable  use  of  it,  it  was  decided  that  the 
ownership  of  the  siding  was  in  the  trader,  and  that  the  siding  was 
one  "  not  belonging  to  the  company  "  within  the  meaning  of  this 
section  (Pidcock  &  Co.  v.  M.  S.  &  L.  Ry.  Co.,  9  Ry.  &  0.  Traffic 
Cas.  45). 

The  fact  that  a  railway  company  performs  services  for  which 
they  can  charge  under  their  Rates  and  Charges  Confirmation 
Order,  sect.  5,  may  be  used  by  them,  if  not  as  a  defence,  as  a  set- 
off to  a  claim  for  a  rebate  under  this  section,  and  the  rates  other- 
wise unequal  may  be  equalized  by  the  value  of  such  services 
(Birmingham  Corporation  and  others  v.  M.  Ry.  Co.,  9  Ry.  &  C. 
Traffic  Cas.  165). 

See  also  on  this  point  Watson,  Todd  &  Co.  v.  Midland  Ry.  Co.  & 
L.  &  N.  W.  Ry.  Co.  (9  Ky.  &  C.  Traffic  Cas.  90). 

Short  title.  5.  This  Act  may  be  cited  as  the  Railway  and  Canal 
Traffic  Act,  1894,  and  shall  be  read  with  the  Railway  and 
Canal  TrafiSc  Acts,  1873  to  1888. 
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Department  op  State, 

Washington,  April  25,  1905. 
Hon.  S.  B.  Elkins, 

Ghairman  of  the  Gom/mittee  on  Interstate  Commierce, 

Senate  of  the  United  States. 
Snt:  With  reference  to  your  letter  of  the  7th  instant,  and  to  that 
of  the  Department  of  the  12th,  I  have  the  honor  to  inclose  copy  of 
a  dispatch  from  the  American  ambassador  at  Paris,  and  to  send, 
under  separate  cover,  the  documents  mentioned  in  the  dispatch, 
regarding  the  management  of  French  railroads.  These  documents 
are  supplementary  to  those  already  supplied  by  the  embassy  for  the 
Interstate  Commerce  Commission,  the  procurement  of  which  docu- 
ments for  that  purpose  the  Department  had  the  honor  to  advise  you 
in  its  letter  of  the  12th,  above  referred  to. 

In  securing  the  two  volumes  sent  herewith  the  embassy  has  ex- 
pended 24.25  francs,  which  amount,  it  is  assumed,  will  be  reimbursed 
by  your  committee. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

AiiVEY  A.  Adee,  Acting  Secretary. 


No.  1408.]  American  Embasst, 

Paris,  April  13,  1905. 
Hon.  Alvet  a.  Adee, 

Acting  Secretary  of  State,  Washington,  D.  G. 
Sib:  Eef erring  to  Mr.  Loomis's  cable  of  April  10,  instructing  me 
to  promptly  procure  for  the.  use  of  the  Senate  Interstate  Commerce 
Committee,  copies  of  the  French  laws  and  regulations  concerning 
the  governmental  control  or  supervision  of  railroads,  I  have  the 
honor  to  report  that,  conforming  to  his  unnumbered  instruction  of 
December  2,  directing  me  to  obtain  certain  information  regarding  the 
management  of  Fraich  railroads,  I  have  already,  in  my  dispatch  of 
March  28,  partly  complied  with  his  instruction.  To  complete  the 
desired  information  I  at  once  purchased  the  two  following  publica- 
tions: "Code  Annote  des  Chemins  de  Fer  en  Exploitation,"  par 
E^  Lam6-Fleury  et  Louis  Sarrut,  Paris,  1905,  and  "Abrege  de  la 
Lejgislation  des  Chemins  de  Fer  et  Tramways,"  par  C.  Colson,  second 
edition,  Paris,  n.  d.  These  books  present,,  in  codified  form  and  with 
far  greater  detail,  information  already  partially  procured.  The  cost 
of  the  two  volumes  was  24.26  francs.  \^ 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

Horace  Porter. 
267 


268  APPBUSTDIX   O. 

MANAGEMENT  OF  THE  RAILWAYS  OF  FRANCE. 

[The  following  is  a  translation  of  a  chapter  from  "Abridgement 
of  Legislation  of  the  Railways  and  Tramways  of  France,"  by  0. 
Colson,  engineer  in  chief  of  bridges  and  highways,  member  of  the 
council  of  state.    Paris :  Paul  Dupont,  publislier,  1903.] 

COMMEECIAIi  OPEEATION. 

I.  General  features. — By  way  of  compensation  for  the  obligations 
assumed  by  them,  the  grantees  of  railroads  are  authorized  to  collect 
from  persons  who  make  use  of  the  track  certain  rates  that  are  fixed 
by  the  specifications  of  the  contract.  The  public  authorities,  on  grant- 
ing this  right,  may,  to  be  sure,  reserve  to  themselves  the  power  of 
supervising  its  use,  but  not  that  of  canceling  or  arbitrarily  reducing 
the  charges  that  are  the  price  of  the  service  rendered.  Hence,  in 
matters  of  commercial  operation,  the  initiative  of  any  change  in  the 
tariffs  generally  belongs  to  the  companies,  and  it  is  only  in  extraor- 
dinary cases,  specifically  enumerated,  that  a  special  provision  confers 
discretionary  powers  upon  the  minister  or  prefet. 

In  their  relation  to  the  public,  the  companies  are  common  carriers, 
subject,  as  such,  to  all  the  provisions  of  the  civil  and  commercial 
code.  A  study  of  these  provisions  would  carry  us  beyond  the  limits 
of  our  subject.  We  shall  confine  ourselves  to  indicating  occasionally 
the  peculiarities  which  spring  in  their  enforcement  from  the  special 
character  necessarily  imparted  to  enterprises  that  enjoy  a  monopoly 
granted  them  by  the  public  authorities,  and  from  the  obligation  im- 
posed upon  them  by  reason  therefor  to  adhere  to  tariffs  regularly 
established. 

The  companies  must  carry,  under  conditions  and  within  the  time 
established  by  regulations  and  tariffs,  all  merchandise  offered  for 
transportation.  They  could  be  absolved  therefrom  only  by  cases  of 
vis  major,  stress  of  weather,  abnormal  demand,  etc.  But  they  can  not 
plead  the  case  of  vis  major  in  order  to  escape  responsibility  except 
by  proving  that  they  had  not  been  improxadent  and  they  had  pre- 
pared themselves  to  meet  all  probable  demands.  They  are  therefore 
bound  to  maintain  their  stations,  their  personnel,  and  their  stock  in 
a  condition  adequate  to  such  demand.  If  they  do  not,  they  are 
liable  to  pay  damages  to  injured  parties  according  to  the  rules  which 
we  shall  set  forth  hereinafter,  and  may  even  incur  forfeiture. 

The  decree  of  March  1,  1901,  added  to  the  ordinance  of  1846  a 
provision  (art.  65)  by  which  the  supervising  authority  is  supplied 
with  means  of  action  more  practicable  than  forfeiture:  in  case  of 
an  insufficiency  of  the  equipment  or  in  the  personnel  of  stations  or  of 
the  rolling  stock,  the  minister  (or  the  prefet  on  local  lines)  may  send 
an  injunction  to  the  company.  If  the  latter  should  fail  to  present 
within  a  specified  time  sufficient  propositions  to  remedy  the  defi- 
ciencies of  the  service,  the  minister  may  order,  ex  officio,  tfie  requi- 
site measures.  In  such  a  case,  refusal  to  obey  the  orders  thus  issued 
would  constitute  an  offense  subject  to  penal  action,  if  it  was  deemed 
that  the  company  was  not  in  position  regularly  to  conduct  the  service 
under  the  conditions  and  within  the  time  specified  in  the  regulations  ^ 
and  tariffs,  this  inability  not  being  caused  by  any  abnormal  cir-' 
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cumstance.  It  is  to  be  observed  that  these  provisions  are  appli- 
cable only  in  the  case  of  necessary  measures  for  th&  ser\dce  of  each 
station,  as  defined  by  the  acts  that  have  determined  the  location  of 
that  station.  No  extension  can  be  brought  in  the  performance  of  that 
service  except  by  agreement  with  that  company.  Frequently  the  lat- 
ter puts  upon  its  assets  the  condition  that  interested  parties  will 
cooperate  pecuniarily.  In  order  to  help  the  communities  called  upon 
to  extend  such  a  cooperation,  the  law  of  October  26,  1897,  authorizes 
the  imposition,  in  a  station,  of  local  and  provisional  surtaxes  collected 
in  addition  to  the  regular  tariff  and  intended  to  secure  the  payment 
of  loans  contracted  by  the  municipalities  or  the  chambers  of  com- 
merce for  the  purpose  of  contributing  to  the  improvement  of  that 
station.  These  surtaxes  are  authorized  by  law,  if  the  loan  itself 
must  be  authorized  by  law,  and  by  a  decree  issued  by  the  council  of 
state  in  ordinary  cases. 

Title  IV  and  articles  61  and  62  of  the  specifications  of  the  contracts 
of  lines  of  general  interest.  Title  V  of  the  ordinance  of  1886,  articles  5 
and  33  of  the  law  of  June  11, 1880,  and  articles  47  and  48  of  the  decree 
of  August  6,  1881,  contain  the  provisions  of  law  which  govern  com- 
mercial operation.  We  shall  first  briefly  indicate  the  various  elements 
on  which  rest  the  establishment  of  rates;  next,  the  legal  conditions 
under  which  tariffs  are  framed  and  enforced;  and,  lastly,  give  a 
summary  of  the  tariffs  in  force  on  our  railroads  and  of  the  rules 
applicable  to  transportation  shared  with  other  enterprises. 

II.  Tolls,  transportation,  and  terminal  charges. — The  rates  col- 
lected by  railroads  consist  of  various  elements,  distinct  in  theory,  but 
mostly  merged  in  practice. 

The  specifications  of  the  contract  establish  the  first  distinction  be- 
tween the  tolls  due  for  the  use  of  the  tracks  and  destined  to  meet  the 
interest  on  the  capital  applied  to  construction  as  well  as  the  cost  of 
maintenance  of  the  track,  and  the  freight,  properly  so  called,  which  is 
to  pay  for  the  rolling  stock  and  its  maintenance,  the  cost  of  hauling, 
and  operation.  Of  the  total  amount  of  maximum  fates  authorized 
about  two-thirds  come  under  the  head  of  tolls  in  the  case  of  passen- 
gers, and  three-fifths  in  the  case  of  merchandise.  Under  the  speci- 
fications of  the  contract  any  reduction  of  the  total  price  is  divided 
pro  rata  between  the  tolls  and  the  freight.  Great  importance  was 
originally  attached  to  this  distinction  which  was  made  to  provide  for 
the  contingency  of  competitive  transportation  by  various  companies 
on  the  same  track.  In  such  a  case  the  company  that  had  built  the 
track  would  be  entitled  only  to  the  tolls  for  all  merchandise  that  it 
did  not  carry  itself.  As  a  matter  of  fact,  the  demands  of  safety 
hardly  permit  of  several  carrying  enterprises  existing  on  the  same 
track,  and  it  only  happens  on  certain  common  trunk  lines  from  which 
other  lines  owned  by  different  companies  branch  off.  The  use  of  such 
sections,  which  are  generally  rather  short,  requires  that  the  organiza- 
tion of  the  service  be  thoroughly  regulated  and  agreements  reached 
determining  the  respective  shares  of  expenses. 

The  divison  of  receipts  is  often  adjusted  at  the  same  time  among 
the  companies  concerned  on  bases  different  from  those  laid  down  in 
the  specifications  of  the  contracts.  These  bases,  however,  remain  in 
force  in  the  absence  of  any  agreement  to  the  contrary,  as  we  shall  see 
hereafter.    It  is  further  to  be  observed  that  from  the  economical 
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standpoint,  the  cost  of  transportation,  properly  so  called,  is  paid  by 
that  part  of  the  total  cost  which  defrays,  with  a  reasonable  profit 
added,  the  expenses  of  all  description  incurred  by  the  carrier  for  that 
operation,  including  the  remuneration  of  the  capital  applied  to  the 
purchase  of  the  working  stock;  the  surplus  alone  really  constitutes 
the  tolls  destined  to  meet  the  cost,  largely  independent  from  the 
traffic,  of  keeping  the  works  in  repair  and  to  pay  the  interests  on  and 
redeem  the  capital  applied  to  their  construction  on  the  other  hand. 
Now,  the  considerable  difference  which  exists  between  the  rates  pro- 
vided for  in  the  specifications  of  the  contract  for  the  various  classes 
of  merchandise,  as  well  as  the  reductions  made  by  the  tariffs  in 
force  in  the  greatest  number  of  the  legal  rates,  are  caused  only  in  a 
slight  measure  by  the  differences  in  the  cost  of  transportation  due  to 
the  nature  or  conditions  of  such  transportation.  In  most  cases  the 
important  differences  which  are  found  in  the  rates  collected  in 
various  cases  are  made  necessary  by  the  conmiercial  exigencies  whidi 
require,  in  order  to  develop  traffic,  that  tariffs  applicable  to  certain 
classes  of  merchandise  be  reduced  when  they  exceed  the  figure  that 
most  of  the  shipments  coming  within  such  classes  are  able  to  pay. 
It  is  therefore  not  correct  to  say  that  the  total  rate  is  always  equally 
distributed  in  the  two  elements  constituting  it;  this  equality  of  dis- 
tribution is  but  a  legal  fiction.  As  a  matter  of  fact,  the  rate  of  trans- 
portation proper  only  varies  in  the  comparatively  small  proportion 
of  the  difference  in  the  actual  cost  of  transportation  m  various 
places ;  so  that  the  variation  is  much  smaller  than  that  in  the  tariffs. 
On  the  contrary,  the  tolls,  which  are  almost  nil  in  the  lowest  tariffs, 
which  are  hardly  equal  to  the  actual  cost  of  transportation,  are  quite 
considerable  in  the  higher  tariffs,  which  are  enormously  in  excess  of 
such  cost. 

A  third  element  of  the  tariffs  is  constituted  by  the  cost  of  accessory 
operations  which  is  added  to  transportation  proper  at  both  ends.  A 
portion  of  the  cost  comes  from  operations  which  are  a  necessary 
accompaniment  of  the  transportation  in  all  cases,  such  as  the  loading 
of  the  merchandise  on  the  cars  and  its  unloading.  Again,  other  ex- 
penses originate  in  services  rendered  by  the  common  carrier  in  cer- 
tain cases  only,  such  as  prolonged  storage  after  transportation. 
These  expenses  are  frequently  cSled  termmal  charges.  They  in- 
clude, besides  compensation  for  the  work  performed  in  each  case  by 
the  company,  a  portion  of  tolls  to  pay  the  interest  on  the  capital  of 
construction  and  the  cost  of  maintenance  of  the  various  buildings 
required  for  the  service  thus  compensated;  but,  as  a  general  rule,  no 
distinction  is  made  in  the  corresponding  tariffs  between  these  two 
elements. 

The  amounts  collected  for  such  operation  in  France  come  under  the 
head  of  what  is  called  "  accessory  charges." 

III.  Rate  tables  and  fixed  rates. — In  order  to  determine  the  cost  of 
each  trip  or  of  each  shipment,  taldng  into  account  the  various  ele- 
ments above  indicated.  Wo  very  different  courses  may  be  followed, 
the  kilometric  rate  tables  and  the  fixed  rates. 

In  most  cases  the  rates  applicable  from  any  station  to  another 
station  on  the  line  for  merchandise  of  a  certain  class  are  reckoned 
according  to  a  general  formula  which  makes  it  possible  to  prepare  a 
table  showing  the  rate  to  be  paid  for  any  distance.    The  formula 
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generally  consists  of  a  constant  term  corresponding  to  the  cost  un- 
affected oy  the  length  of  the  trip  and  of  a  term,  which  varies  accord- 
ing to  the  distance.  The  name  of  kilometric  base  has  been  given  to 
the  rates  paid  per  unit  transported  and  per  kilometer  traveled,  after 
deduction  of  the  charges. 

The  most  convenient  method  of  examining  the  various  tariffs  is 
to  represent  them  graphically.  To  this  end  lines  are  drawn  horizon- 
tally in  proportion  to  the  distances  and  vertically;  at  the  end  of 
these  horizontal  lines  are  drawn  other  lines  corresponding  to  the 
price  represented  by  the  distance  traveled  by  each  one.  The  tables 
are  then  represented  by  lines  varying  in  form  like  those  appearing  on 
the  annexed  diagram. 

In  rate  tables  used  originally  by  railroads,  the  term  that  varied 
according  to  the  distance  traveled  was  always  proportional  to  the 
said  distance,  so  that  the  kilometric  base  was  constant.  Tariffs  of 
this  kind  are  represented  by  straight  lines  more  or  less  inclined  ac- 
cording as  the  basis  is  more  or  less  high,  and  -diverging  from  the 
verticsu  line  which  passes  at  0  at  a  height  which  represents  the 
amount  of  the  charge  independent  of  the  distance  traveled,  and 
collected  under  the  head  of  "  terminal  charges." 

At  present  the  tariffs  in  force  are  mostly  on  a  decreasing  basis; 
that  is  to  say,  tariffs  in  which  the  total  cost  increases  less  rapidly 
than  the  distance  because  the  price  paid  per  kilometer  decreases  as 
the  distance  increases. 

These  rate  tables  are  styled  "  Tables  of  the  Belgian  system  "  when 
they  are  made  as  follows :  The  kilometric  price  is  n  centimes  per  ton 
for  each  one  of  the  m  kilometers  traveled ;  then  it  becomes  gradually 
less,  first  amounting  to  n'  centimes  («.'  being  less  than  n)  for  each 
Idlometer  traveled  beyond  w,  kilometers  as  far  as  n' ;  then  n"  cen- 
times (still  lower  than  the  preceding  one)  for  each  kilometer  from 
n'  to  n",  and  so  on.  The  first  figilre,  that  of  n  centimes,  is  what  is 
called  the  initial  basis.  These  tariffs  are  represented  by  broken  lines, 
which  are  more  or  less  inclined  according  as  the  traffic  under  consid- 
eration carries  a  more  or  less  rapid  decrease  of  the  kilometric  basis. 
An  example  thereof  is  found  in  the  general  tariff  for  fast  freight. 

A  tariff  table  is  said  to  contain  a  "  landing  "  when  the  same  rate  is 
applicable  to  all  the  distances  comprised  between  certain  limits.  This 
is  what  occurs,  for  instance,  when  transportation  to  less  than  100 
kilometers  coste  the  same  as  100  kilometers,  or  when  the  cost  no 
longer  increases  after  it  has  reached  a  certain  figure  representing  a 
distance,  which,  however,  is  not  the  longest  possible  distance  on  the 
system,  and  remains  the  same  for  all  longer  distances ;  or,  again,  when 

foing  from  one  formula,  including  high  kilometric  prices  for  short 
istances,  to  another  formula  including  lower  kilometric  prices  for 
long  distances,  a  uniform  price  is  applied  to  all  the  distances  com- 
prised between  that  at  which  this  price  is  given  by  the  first  formula 
and  that  at  which  it  is  givon  by  the  second.  Such  is  the  case  of  the 
legal  tariff  for  the  fourth  class  of  merchandise  by  slow  freight  on  the 
great  systems. 

The  diversity  of  forms  in  the  rate  tables  makes  it  possible,  as  is 
seen,  for  the  rates  to  vary  in  a  rather  wide  measure  according  to  the 
demand  of  each  class  of  traffic. 
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Between  two  stations  that  are  connected  by  various  tracks  the 
rates  by  table  are  usually  reckoned  for  freight  by  measuring  the  dis- 
tance over  the  shortest  route ;  if  the  company,  which  usually  sends  the 
merchandise  over  the  route  most  convenient  to  itself,  finds  it  profit- 
able to  ca,rry  it  over  the  longer  distance,  the  public  should  not  suffer 
thereby.  Travelers  who  select  their  route  themselves  usually  pay 
according  to  the  distance  that  they  actually  travel. 

In  consideration  of  the  peculiar  conditions  of  a  certain  track,  the 
rate  of  transportation  on  that  line  is  sometimes  determined  by  apply- 
ing the  various  rate  tables  not  to  its  actual  length,  but  to  a  fictitious 
length  called  "distance  of  application";  for  instance,  when  gertain 
lines  have  offered  extraordinary  difficulties  for  their  construction, 
maintenance,  and  operation,  especially  in  mountainous  regions,  the 
distance  actually  traveled  over  those  tracks  is  increased.  Of  tener  the 
distances  of  application  are  less  than  the  actual  distance ;  for  instance, 
if  two  centers  are  not  connected  by  a  direct  track,  the  increase  in  the 
distance  is  compensated  by  reducing  the  length  of  an  unusually  long 
detour. 

Certain  peculiar  commercial  conditions  may  be  taken  into  con-, 
sideration  by  establishing  for  a  certain  staple  a  special  rate  table 
applicable  only  to  merchandise  coming  from  or  going  to  a  few  par- 
ticular stations  and  at  rates  lower  than  those  in  force  between  other 
stations  on  the  same  system.  This  is  done,  for  instance,  when  it  is 
deemed  that  there  is  justification  for  especially  reduced  rates  in  fhe 
case  either  of  merchandise  shipped  from  an  important  producing 
center  to  all  the  "stations  of  the  system,  or,  on  the  contrary,  of  all 
merchandise  shipped  from  all  stations  to  certain  leading  consuming 
centers. 

But  the  most  usual  method  of  subserving  the  peculiar  commercial 
conditions  that  may  exist  at  certain  points  on  the  traffic  is  to  estab- 
lish fixed  rates.  A  fixed  rate  is  a  rate  lower  than  that  which  would 
result  from  the  general  rate  table  and  determined  for  a  certain  staple 
between  two  stations,  especially  named  to  that  effect  in  the  tariff ;  for 
instance,  wines  in  casks  shipped  at  retail  from  Bordeaux  to  Paris,  37 
francs,  while  the  rate  tables  in  force  on  the  system  would  give  the 
price  as  42  francs,  40  centimes,  for  a  distance  of  577  kilometers.  The 
fixed  rates  were  formerly  applied  to  most  arteries  of  important  traffic. 
After  the  conventions  of  1883  were  signed,  a  general  revision  of  the 
tariffs  took  place,  by  which  a  number  of  rate  tables  were  lowered,  and 
thereby  all  the  fonrner  fixed  rates  that  became  higher  than  the  cost 
indicated  by  the  new  tables  for  the  same  distance  were  done  away 
with.  There  remained,  however,  still  a  large  number  of  such  fixed 
rates  in  our  slow-freight  tariffs.  As  to  fast  f reight^  the  considerable 
reductions  in  the  rate  tables  agreed  to  in  1892,  when  the  Government 
tax  was  reduced,  h,ave  caused  a  discontinuance  of  nearly  all  of  them. 
In  France  it  is  a  rule  that  knows  of  few  exceptions  that  stations  be- 
tween two  other  stations  whose  traffic  is  governed  by  fixed  rates  can 
avail  themselves  of  that  rate,  if  they  find  it  to  their  advantage.  In 
consequence,  the  general  rate  table  is  only  applied  to  distances  com- 
prised between  the  two  stations  named  therein  only  when  the  distance 
IS  short  enough  to  keep  the  rate  below  that  of  the  fixed  rate  in  spite 
of  the  great  reduction  granted  by  the  latter.  Th^  same  rule  applies 
when  a  special  rate  table  fixes  the  reduced  price  for  a  distance  within 
which  that  which  it  is  intended  to  travel  is  comprised. 
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Stations  beyond  those  for  which  there  is  a  fixed  reduced  rate  may 
avail  themselves  of  it,  if  they  find  any  advantage  therein,  by  means  of 
welding.  This  means  that  if  there  be  a  fixed  rate  prevailing  be- 
tween the  two  stations  a  and  6,  in  order  to  determine  the  cost  from  a 
to  station  c,  farther  off  than  &,  the  fixed  rate  between  a  and  &  is  taken 
and  there  is  added  thereto  the  freight  applicable  to  the  distance  b-c, 
taken  separately,  if  by  such  a  computation  a  more  reduced  cost  is  ob- 
tained than  that  which  result  from  the  application  of  the  general 
rate  table  from  a  to  c.  The  faculty  of  welding  the  lowest  rates 
applicable  on  the  several  sections  of  a  total  trip  whenever  there  is  an 
advantage  therein  is  the  general  rule  to-day  on  all  systems,  unless 
formal  exception  is  made  in  the  tariffs.  (It  is  equally  available 
whether  the  reduced  rates  are  found  in  rate  tables  of  which  one  at 
least  would  not  be  applicable  to  the  whole  trip  contemplated  or  in 
fixed  rates.)  On  the  systems  of  Orleans  and  of  the  Midi,  when  weld- 
ing is  resorted  to,  0  francs  40  per  ton  is  added  to  the  aggregate  of  the 
two  welded  rates. 

On  all  the  systems,  in  applying  the  welding  method,  it  is  important 
to  look  carefully  into  the  conditions  of  application  of  the  tariff,  so  as 
not  to  make  any  error  in  the  computation  of  accessory  costs  through 
omission  or  duplication.  As  a  rule,  if  the  accessory  costs  are  included 
in  one  of  the  welded  rates,  they  are  not  to  be  added  again  to  the  total, 
but  if  they  are  included  in  several  of  such  welded  rates,  as  each  one  is 
indivisible,  there  is  no  deduction  allowed  on  the  total. 

When  welding  is  not  authorized,  the  only  waj'  in  which  to  avail  one- 
self of  the  fixed  rate  or  a  reduced  rate  table  applicable  only  to  a  por- 
tion of  the  trip  is  to  divide  the  journey  at  the  point  from  which  the 
reduction  is  applicable.  The  merchandise  must  then  be  received  at 
that  point  and  then  reshipped,  which  means  that  the  accessory  costs 
will  have  to  be  paid  over  again. 

The  application  of  the  clause  of  intermediate  stations  not  named 
and  of  the  xoelding  with  fixed  rates  or  of  reduced  rates  allowed  only 
on  shipments  made  to  or  from  certain  stations  greatly  complicate ihc 
reckoning  of  freight.     As  a  matter  of  fact,  when  two  distant  points 
are  connected  by  numerous  lines,  some  direct,  others  widely  divergent, 
it  is  nece-ssarj',  m  order  to  strike  the  most  advantageous  rate,  to  com- 
pare all  the  various  combinations  of  freight  that  may  be  tried  over 
various  routes,  taldng  into  accoimt  all  the  fixed  rates  or  special 
rates  that  prevail  on  the  various  sections  of  the  total  distance.    Now, 
while  it  is  easy  to  find  on  the  schedules  of  tariffs  the  special  rates  in 
force  OA'er  certain  routes,  it  is  often  difficult  to  discover  all  those  that 
may  be  enjoyed  over  an  imdefined  trip,  either  as  an  intermediate  sta- 
tion or  by  welding.    It  is  often  claimed  that  the  distances  of  appli- 
cation the  fixed  or  special  rates  constitute,  for  those  who  avail 
themselves  of  them,  unfair  and  arbitrary  favors.    Buf  thei  numerous 
investigations  conducted  on  this  point  have  always  led  the  administra- 
tion and  public  authorities  to  the  conclusion  that  the  strict  application 
of  formulas  would  be  devoid  of  the  required  elasticity  to  meet  the 
needs  of  commerce. 

A  class  of  trafiic  often  affords,  between  certain  places,  chances  of 
development  which  are  not  to  be  found  elsewhere.  If,  ia. order  to  be 
allowed  to  reduce  rates  at  points  where  such  a  reduction  may  bnng 
about  an  important  increase  of  traffic,  the  company  is  compellea,,!" 
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extend  it  to  all  the  other  sections  where  the  sacrifice  will  be  insuffi- 
ciently compensated,  it  wiU  very  often  be  compelled  to  refuse  reduc- 
tions that  would  have  been  very  profitable  to  public  prosperity. 
Particularly  at  all  places  where  the  railroad  is  in  competition  with 
navigable  waterways  on  which  no  toll  is  collected  it  can  hold  the 
traffic,  in  whole  or  in  part,  only  by  lowering  its  own  toll.  Such  lower- 
ing can  not  be  styled  wrongful  competition  as  long  as  it  leaves  to 
the  railroad  a  surplus,  although  small,  which  will  contribute  to 
remunerate  its  capital  after  covering  the  fcpecial  expenses  caused  by 
^  transportation,  since  the  State  does  not  demand  of  those  who  use  the 
competitive  waterways  either  the  interests  on  the  cost  of  building 
or  the  cost  of  maintenance.  But,  on  the  other  hand,  railroads  can 
not  be  compelled  to  make  such  reductions  general  when  they  have 
been  made  to  meet  the  competition  they  were  confronted  with  on 
ijertain  distances  by  the  waterways  on  which  no  toll  is  collected,  since 
they  must,  in  principle,  remunerate  their  capital  and  keep  their 
tracks  in  repair  with  the  earnings  of  their  traffic.  This  would  entail 
iTiinous  losses  for  the  companies  when  they  are  not  guaranteed,  or 
for  the  State  treasury  when  they  are,  if  by  forbidding  the  allow- 
ance of  fixed  or  special  rates  they  were  placed  in  the  alternative  of 
cither  completely  relinquishing  any  traffic  in  competition  or  of  ex- 
tending to  a  wJtiole  system  reductions  that  the  favored  treatment 
enjoyed  by  navigable  waterways  makes  necessary  between  certain 
points! 

In  order  to  be  able  to  render  the  services  which  the  public  has  a 
right  to  expect  from  it,  while  deriving  from  the  whole  of  its  business 
net  proceeds  adequate  to  its  charges,  the  railway  must  not  only  be 
allowed  to  maintain  its  tolls  at  the  proper  rate  wherever  traffic  can 
stand  it,  but  also  to  reduce  them  wherever  it  may  be  necessary,  either 
for  the  purpose  of  not  hampering  trade  or  for  preventing  a  monopoly 
of  the  whole  traffic  by  some  rival  agency  of  transportation.  This 
necessity  is  met  by  special  rates.  For  that  reason,  special  rates  should 
not  be  condemned,  but  it  would 'be  well  not  to  have  an  excessive  num- 
ber of  them  so  as  not  to  complicate  tariffs  beyond  measure. 

What  is,  above  all,  indispensable  is  that  they  should  never  take  the 
form  of  an  arbitrary  favor  done  to  certain  places.  To  that  end  it  is 
essential  that  companies,  when  they  grant  such  rates,  should  be  made 
to  disclose  the  conunercial  conditions  which  warrant  such  action. 
This  is  one  of  the  chief  reasons  why  it  is  necessary  that  the  public 
authorities  in  France  should  exercise  supervision  over  the  modifi- 
cations made  in  railway  freight  rates. 

IV.  Legal  conditions  of  the  framing  of  tariffs. — ^The  maximum 
allowed  to  be  collected,  called  "  legal  tariff,"  is  determined  by  the 
specifications  of  the  contract,  but  within  the  -limits  of  this  maximum 
no  charge  can  be  collected  unless  it  has  been  approved  by  the  minister 
of  public  works.  The  _  companies  originally  claimed  that  the  only 
purpose  of  this  right  of  approval  was  to  verify  the  legality  and  regu- 
larity of  the  rates.  It  is  nb  longer  disputed  to-day  that  it  is  an  abso- 
lute right  of  appreciation  and  that  the  minister  has  discretionary 
f)owers  for  granting  or  denying  his  approval,  not  only  on  grounds  of 
aw,  but  also  on'  grounds  drawn  from  the  influence  that  the  projected 
tariff  may  exercise  over  the  commercial  or  industrial  conditions  of 
various  regions.    Before  the  minister  announces  his  decision  an  i'n- 
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quiry  is  instituted.  The  projected  tariff  is  posted,  communicatedto 
the  prefets  of  the  Departments  concerned,  published  in  the  Journal 
Officiel,  and  a  bulletin  addressed  to  all  the  French  chambers  of  com- 
merce. If  changes  are  made,  the  tariff  must  be  posted  for  another 
month.  The  papers  bearing  on  the  case,  together  with  all  thfe  observa- 
tions presented,  are  examined  in  the  supervising  office  and  referred  to 
the  consulting  committee  of  railroads,  upon  whose  opinion  the  min- 
ister bases  his  decision. 

In  the  case  of  local  railroads  and  street  railroads  the  tariffs  are 
previously  published  in  the  Departments  concerned  only.  They  are 
approved  by  the  prefet,  except  when  they  are  common  to  several  sys- 
tems or  affect  several  Departments.  In  these  special  cases,  and  even 
in  the  case  of  tariffs  of  a  single  system  of  street  railroads  when  the 
concession  is  granted  by  the  Government,  the  minister  of  public 
works  gives  his  approval. 

The  right  of  initiative  belongs  to  the  company.  The  minister  or 
prefet  can  only  approve  or  reject  the  proposals  as  a  whole,  and  has  no 
right  to  modify  them  or  approve  a  part  of  them  and  reject  the 
remainder.  In  practice,  he  frequently  declares  he  will  approve  a  pro- 
posal only  if  modified  or  completed  in  some  way  or  other.  The  com- 
pany then  considers  whether  it  prefers  to  withdraw  its  tariff  or  yield 
to  the  reservations  placed  upon  the  approval.  The  agreement  neces- 
sary for  the  enforcement  is  frequently  reached  only  after  protracbed 
negotiations. 

The  repeal  of  an  approved  tariff  also  requires  an  agreement  in  prin- 
ciple. The  minister,  however,  only  grants  in  our  days  provisional 
approvals,  so  that  he  may  withdraw  them  whenever  he  sees  fit.  After 
disputing  the  legality  of  this  proceeding,  the  companies  have  accepted 
it  with  the  reservation  that  th»  withdrawal  of  an  approval  should  be 
preceded  by  the  same  formalities  of  inquiry  and  investigatioja  as  the 
approval.  Moreover,  the  repeal,  like  the  approval  itself,  iriust  em- 
brace all  the  prices  and  terms  that  had  been  proposed  as  a  whole  by 
the  company. 

On  their  part  the  companies  have  often  offered  temporary  tariffs, 
which  were  to  expire,  as  of  right,  on  a  certain  date,  imless  a  new  pro- 
posal had  been  submitted  to  extend  them,  so  that  no  new  decision  of 
the  minister  would  be  required  to  bring  them  to  an  end.  The  admin- 
istration approves  tariffs  of  this  description  under  very  exceptional 
circumstances  only.  In  either  case,  a  tariff  once  lowered  can  only 
be  raised  again  after  a  term  of  three  months  for  passengcirs  or  one 
year  for  freight.  This  prohibition  was  long  looked  upoii'as  an 
impediment  to  the  introduction  of  season  tariffs.  For  some  time 
past,  these  tariff's  have  been  authorized  by  the  administration.  It  has 
recognized  that  the  fact  of  introducing  the  tariff,  which  from  the 
start  admits  of  rates  varying  according  to  the  time  of  the  j^ear,  coulcl 
not  be  held  to  be  tantamount  to  the  raising  of  a  rate.  It  is,  in  fact, 
the  only  way  in  which  the  extreme  reductions  that  are  necessary  for 
the  transportation  of  certain  articles  of  very  low  value,  but  whifih 
the  company  can  only  grant  by  confining  them  to  the  period  when 
its  personnel  and  equipment  are  not  very  Dusy,  can  be  effected. 

By  a  departure  from  the  general  rules,  resulting  from  two  decre^ 
of  April  6,  1862,  and  August  1,  1864,  tariffs  of  exportation  may_  be 
enforced  five  days  after  being  filed  in  the  ministry  without  awaitmg 
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expiration  of  the  term  of  publicity  and  of  the  regular  inquiry,  which 
are  nevertheless  carried  on;  they  may  only  be  raised  after  three 
months.    As  to  the  tariffs  of  transit — that  is  to  say,  those  affecting 
merdiandise  going  through  France — ^time  limit  and  Government  ap- 
proval have  been  dispensed  with,  whether  for  their  enforcement  or 
their  raising;  but,  with  a  view  to  preventing  such  tariffs  from  cre- 
siting  inequalities  among  neighboring  ports,  all  our  ports  have  been 
classed  in  groups,  every  one  of  which  forms,  in  regard  to  transit,  an 
indivisible  whole,  which  must  enjoy  the  same  total  rates  for  conneo- 
tion  with  the  same  boundary,  whatever  the  difference  in  distances. 
The  tariffs  framed  under  the  special  conditions  allowed  for  transit 
thus  necessarily  consist  of  fixed  rates.    At  the  time  of  the  conven- 
tions of  1883,  the  great  companies  signed,  in  letters  communicated  to 
the  Chambers,  two  undertakings  which  confer  upon  the  minister  an 
actual  right  of  initiative  as  to  the  modification  of  certain  tariffs 
affecting  mternational  commerce.     In  the  first  place,  they  must,  upon 
request,  apply  the  tariffs  of  transit  for  exportation  to  all  shipments 
made  from,  a  station  located  either  on  the  route  of  the  transit  or  on 
its  branches  within  a  zone  of  50  kilometers  either  way,  provided  that 
in  that  case  the  total  distance  shall  not  exceed  that  of  the  transit 
from  the  initial  to  the  terminal  station.    In  the  second  place,  the 
companies  have  placed  themselves  at  the  disposal  of  the  administra- 
tion to  modify  any  combination  of  rates, the  effect  of  which  might 
be  to  alter  economical  conditions  resulting  from  our  customs  tariff, 
with  the  sole  reservation  that  the  merchandise  affected  by  these  rates 
shall  not  be  imported  into  France  at  less  cost  over  other  ways  of 
transportation. 

This  last  agreement  confers  the  right  to  set  aside  what  is  styled 
the  "  tariffs  of  penetration  "  whenever  they  should,  without  being 
made  necessary  by  competing  means  of  transportation,  constitute  an 
actual  advantage  in  favor  of  foreign  products.  In  order  to  do  this, 
the  minister  is  no  longer  compelled  to  resort  to  the  withdrawal  of 
his  approval  which  would  abolish  at  the  same  time  the  rates  favoring 
iojportation  and  those  affecting  internal  traffic,  and  formerly  pro- 
posed together  with  the  former.  Far-reaching  inquiries  instituted 
in  consequence  of  these  undertakings  have  shown  that  the  rates  that 
actually  favored  foreign  products  were  extremely  rare.  All  those 
that  have  been  denounced  have  been  discontinued. 
_  The  letters  of  1883  provide  that,  in  case  of  a  disagreement  regard- 
ing the  fulfillment  of  the  undertakings  therein  described,  the  case 
should  be  examined,  before  the  decision  of  the  minister  becam'e  final, 
by  a  commission  wherein  the  companies  would  be  represented  by  a 
voting  member.  As  a  matter  of  fact  it  has  never  been  necessary  to 
have  recourse  to  such  a  commission. 

The  minister  of  public  works,  in  the  case  of  lines  of  general  inter- 
esb,  the  prefet,  in  the  case  of  lines  of  local  interest  and  of  street  rail- 
foiads  of  all  kinds,  possess  actual  discretionary  powers  in  three  cases 
m  whidi  there  is  no  maximum  rate  provided  for  in  the  legal  tariff. 
He  then  fixes  the  tariff  on  the  motion  of  the  company,  but  with  the 
power  p!f  going  beyond  or  against  such  proposals  and  to  modify, 
according  to  his  judgment,  the  rates  and  terms  therein  stated. 

la  the  first  case,  the  legal  tariff  does  not  apply  to  bulky  merchan- 
dise weighing  less  than  200  kilograms  per  cubic  meter,  to  parcels 
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weighing  less  than  40  kilograms  separately,  to  dangefous  articles, 
valuables,  precious  articles,  and  fancy  animals.  All  these  come 
under  the  exceptional  tariff,  by  which  the  minister  decides  every  year 
in  what  proportion  the  cost  or  transportation  may  be  raised  over  the 
legal  tariff.  In  the  second  case,  the  accessory  charges  are  deter- 
mined in  the  same  manner,  according  to  an  approximate  estimate  of 
the  outlay  entailed  upon  the  companies  by  the  corresponding  oper- 
ations. Lastly,  for  merchandise  not  specified  in  the  legal  tariff,  the 
maximum  rate  must  be  established  by  assimilation  to  that  class  of 
tariff  with  which  they  have  the  greatest  analogy.  Assimilation  tem- 
porarily done  by  the  company  is  later  referred  to  the  administration, 
which  takes  the  final  decision ;  but  it  may  be  disputed  if  the  company 
denies  its  validity.  The  specifications  of  the  contract  on  the  one 
hand,  the  decrees  fixing  the  exceptional  rates  and  accessory  expenses 
on  the  other  hand,  subject  transportation  to  a  certain  number  of 
rules,  the  most  important  of  which  we  shall  indicate  in  our  analysis 
of  the  tariffs  applicable  to  passengers  and  merchandise.  The  name 
of  "  general  tariff "  is  given  to  the  aggregate  of  rates  and  terms 
applied  to  transportation,  concerning  which  the  company  does  not 
stipulate  any  departure  from  these  rules.  The  name  of  "  special 
tariff  "  is  given  to  any  tariff  bestowing  upon  the  public  certain  ad- 
vantages generally  consisting  in  reductions  of  rates  and  the  benefit 
of  which  is  dependent  on  certain  departures  from  conditions  of  the 
general  tariff  stipulated  by  the  company  to  its  profit. 

Special  tariffs  are  known  as  "  tariffs  of  exportation  "  or  "  of  tran- 
sit "  when  they  apply  exclusively  to  exportation  or  transit  under 
the  special  conditions  above  indicated.  "  Common  tariffs  "  are  those 
which  provide  special  rules  to  determine  the  cost  and  conditions  of 
transpoi-tation  effected  by  several  systems  of  railroads  independent 
from  one  another  or  by  a  railroad  and  an  express  or  a  navigation 
company. 

V.  Jwidical  character  of  the  tariffs. — ^The  companies  being  bound 
to  secure  approval  for  their  tariffs  are  also  bound  to  abide  by  them. 
The  transportation  contract  between  them  and  each  individual  is  not 
a  freely  negotiated  contract;  it  can  only  be  concluded  in  conformity 
with  the  prices  and  terms  of  a  regularly  approved  tariff.  Tariffs 
are  types  of  contracts  negotiated  between  the  companies  on  the  one 
hand  and  the  administration  in  behalf  of  the  public  on  the  other 
hand.  If  there  should  be  several  of  those  types  in  existence  for  the 
transportation  of  a  single  commodity  affording  different  rates  and 
terms,' the  passenger  or  shipper  may  select  among  those,  but  the  com- 
pany and  he  must  adhere  to  the  tariff  that  he  selects  without  any 
change  whatever.  Any  contrary  stipulation  is  null  and  void  of  right 
Private  contracts  are  expressly  prohibited  by  article  48  of  the  specifi- 
cations of  the  contract  which  admits  of  but  two  exceptiona — allow- 
ances granted  to  the  poor  and  contracts  made  with  the  Grovemment  m 
the  interest  of  public  administration. 

In  order  to  make  sure  that  this  rule  is  obseryed,  for  every  shipment 
there  must  be  issued  a  receipt  in  accordance  with  a  form  drawn  up 
by  the  administration,  mentioning  the  weight  and  nature  of  the  pack- 
age, the  cost,  and  time  of  transjjortation.     (Law  of  May  13, 18^3.V 

If  they  should  enforce  a  tariff  without  the  approval  '^^^".^^^s^ 
the  rules  set  forth  in  the  ordinance  of  1846,  the  company's  high  om- 
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cials  would  be  liable  to  the  penalties  provided  for  in  article  21  of  the 
law'of  July  15,  1845. 

The  shipper  who  would  seek  to  evade  the  payment  of  the  rate  ac- 
tually due  by  making  a  false  declaration  in  regard  to  the  weight  or 
nature  of  the  merchandise  would  incur  the  same  liability.  Notwith- 
standing the  opposite  opinion  of  many  authorities,  well-established 
jurisprudence  considers  it,  rightly  in  our  opinion,  a  misdemeanor  for 
a  shipper  to  give  incorrect  indications  on  these  points,  for  he  is  bound 
to  insert  them  in  his  shipping  declaration  in  order  to  comply  with 
the  decisions  which  carry  the  approval  of  the  tariffs.  Now,  these 
decisions  belong  to  the  same  clas's  as  those  taken  by  the  minister  or 
prefet  to  insure  the  operation  of  railways,  and  which  the  public  must 
observe.  It  must  be  admitted,  however,  that  the  system,  as  sanc- 
tioned by  jurisprudence,  is  rather  unsatisfactory  although  legal,  for 
the  penalties  are  incurred  in  law  regardless  of  any  fraudulent  inten- 
tion and  yet  shouM  not  be  enforced  without  injustice  when  the  error  is 
made  in  good  faith.  It  would  be  preferable  to  substitute  for  it  a 
civil  sanction  consisting  in  advancifig  the  rate  considerably  when  the 
declaration  of  shipment  contains  inaccurate  statements. 

As  a  matter  of  fact,  when  the  company  and  the  shipper  have 
signed  a  contract  making  an  erroneous  application  of  the  tariffs,  no 
judicial  action  is  taken  against  them,  but  they  are  not  bound  by  the 
contract.  It  matters  not  that  they  have  reached  an  agreement  as  to 
the  service  to  be  rendered  and  the  price  to  be  paid,  therefor ;  if  the 
price  is  not  that  which  should  have  been  charged,  the  error  mttst 
be  corrected  as  soon  as  discovered  unless  covered  by  the  statute 
of  Mmitation.  Even  though  the  passenger  or  shipper  should  have 
been  misinformed  by  an  employee  of  the  company,  he  must  pay 
the  rate,  and,  provided  there  has  been  no  deception,  he  is  not  en- 
titled to  indemnity;  nor  would  he  be  if  the  error  arose  from  an 
inaccurate  reproduction  of  the  tariff  in  the  pamphlets  printed  by 
the  companies  and  placed  at  the  disposal  of  the  public.  The  tariff 
approved  by  the  minister  alone  prevails.  It  is  that  tariff  which  both 
tpe  company  and  the  public  must  know  and  observe,  and  the  obliga- 
tion to  comply  therewith  would  mean  nothing  if  the  company,  after 
annoimcing  an  incorrect  rate,  should  simuuaneously  rectify  such 
rate  and  reimburse  to  the  shipper,  by  way  of  ifidemnity  for  the  dam- 
age caused  by  the  error,  the  sum  which  it  was  wrong  in  not  collect- 
ing, and  is  bound  to  collect  to  make  up  the  legal  rate,  because  that 
rate  is  compulsory  for  the  company  as  well  as  the  public. 

The,  authorities  in  charge  of  the  duties  of  supervision  must  see 
to  it  that  the  tariffs  are  strictly  observed.  They  may  serve  injunc- 
tions upon  companies  that  would  make  a  practice  of  ignoring  them, 
and,  if  need  be,  inform  against  them.  But  they  can  only  intervene 
in  the  public  interest  and  on  account  of  ,acts  frequent  enough  to 
affect  the  public,  as  the  judicial  authorities  are  competent  to  pass 
upon  individual  disputes  arising  from  the  interpretation  of  the 
tariff  or  its  application  to  a  specific  transportation. 

Notwithstanding  the  administrative  character  of  the  instruments 
by  which  tariffs  are  approved,  the  judicial  authorities  decide  without 
having  to  refer  the  case  to  the  adoiinistrative  authorities  in  case  of 
(Joubt  concerning  their  interpretation.  Kailway  rates  are,  in  fact, 
tolls  which  our  legislation  regards  as  indirect  taxation;  therefore  the 
courts  are  fuUy  competent  to  pass  upon  the  consequences  of  all  tiie 
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acts  establishing  such  rates.  In  view  of  the  commercial  character 
of  carrying  enterpriseSj  the  tribunal  of  commerce  is  the  competent 
one.  This  rule  is  applied  even  in  cases  when  the  administration  of 
Government  railways  is  concerned  by  virtue  of  the  provisions  of 
the  law  of  1845,  which  places  the  same  responsibilities  in  such  cases 
upon  the  State  and  the  chartered  companies. 

As  regards  the  place  where  action  may  be  brought,  it  is  considered 
in  jurisprudence  that  the  companies  have  a  domicile  wherever  there 
is  a  station  suiRciently  important  to  be  deemed  a  principal  establish- 
ment. 

A  consequence  of  the  compulsory  character  of  the  tariffs  is  that 
disputes  over  their  interpretation  may  be  brought  even  before  the 
court  of  cassation.  The  point  in  such  disputes  is  not  to  know  in  fact 
the  mutual  intention  of  the  parties,  but  in  law  the  intendment  of  the 
tariff,  which  is  the  law  common  to  both  and  the  scope  of  wliich  it  was 
not  for  them  to  modify.  For  that  reason  the  supseme  coiurt  may  be 
appealed  to  to  reverse,  on  the  ground  of  violation  of  the  law,  decisions 
in  court  that  may  have  erroneously  interpreted  railway  tariffs. 

VI.  Tariffs  applicable  to  passengers  and  their  baggage. — ^The  legal 
tariff  of  the  great  systems  establishes  three  classes  for  passengers, 
which  are  distinguished  by  the  degree  of  comfort  afforded  by  the 
cars.  The  rates  by  kilometer  are  set  at  10  centimes,  7.5  centimes,  and 
5.5  centimes.  The  distances  less  than  6  kilometers  are  taxed  the  same 
as  6  kilometers.  Children  less  than  3  years  old  and  carried  in  the  lap 
pay  no  fare.     Children  from  3  to  7  years  old  pay  half  fare. 

Dogs  are  transported  in  passenger  trains  onlj'  at  the  rate  of  1  cen- 
time 5  per  kilometer,  unless  they  are  shipped  by  fast  freight  as  caged 
small  animals. 

On  secondary  lines  the  legal  tariff  is  often  higher,  but  sometimes 
also  lower  than  on  the  great  systems.  On  some  of  them  provision  is 
made  for  two  classes  only ;  sometimes  one.  On  street  raikoads  there 
is  but  one  fare  for  any  distance,  or  two  or  three,  applicable  to  defined 
zones  not  in  strict  proportion  to  the  length  of  the  distances.  On  rail- 
ways, passengers  are  almost  everywhere  allowed  free  transportation 
of  30  kilograms  of  baggage;  any  surplus  is  charged  at  rate  of  36 
centimes  per  ton  per  kilometer.  Every  article  of  any  description 
that  the  passenger  carries  with  him  is  received  as  baggage.  But 
free  transportation  is  a  personal  privilege,  the  benefit  of  which, can 
not  be  transferred  to  a  third  party.  In  cases  of  loss  the  indemnity 
due  by  the  company  can  not  exceed  the  normal  value  that  might  be 
ascribed  to  the  effects  of  the  passenger. 

The  general  tariff  until  1892  was  the  same  as  the  legal  tariff  on 
almost  all  the  lines;  in  addition,  all  the  fares  paid  by  passengers 
were  increased  by  a  tax  of  23.2  per  cent  collected  on  behalf  of  the 
State.  Since  April  1,  1892,  the  tax  has  been  reduced  to  12  per  cent 
on  the  lines  of  general  interest ;  at  the  same  time  the  fares  under  the 
general  tariff  have  been  reduced  on  the  seven  main  systems  by  10  per 
cent  for  the  second  class  and  20  per  cent  for  the  third  class,  so  iiat 
the  rate  paid  by  the  public  to-day,  including  the  tax,  is  11  centimes  2 
for  the  first  class,  7  centimes  56  for  the  second,  and  4  centimes  9.28 
for  the  third.  It  amounts  to  40  centimes  per  ton  on  the  surplus  of 
baggage.  At  the  same  time  as  the  rates  were  thus  lowered  the  con- 
ditions of  application  in  force  on  the  various  systems  were  made 
uniform. 
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This  reform,  which  was  accompanied  by  reductions  on  special 
tariffs  which  were  less,  but  yet  noticeable,  has  caused  the  companies 
no  gaiin  or  loss  on  their  gross  earnings.  The  annual  increase  found 
in  thfeir  earnings  in  the  year  when  it  went  into  operation  and  the  fol- 
lowing years  was  the  same  as  before,  the  reduction  of  the  rates  being 
compensated  by  the  increased  traffic.  For  the  State  the  reduction 
resulted  in  a  loss  of  50,000,000  francs  per  annum  in  the  proceeds  of  the 
tax.  As  a  whole,  the  total  gross  amount  collected  from  the  public  was 
less  by  about  11  per  cent,  as  compared  with  what  it  would  have  been 
according  to  the  increase  that  had  been  noted  theretofore  if  the  re- 
duction of  rates,  which  was  equal  on  an  average  to  17  per  cent  of  the 
previous  rates,  had  not  been  put  into  effect.  The  rates  in  France 
are  the  same  for  slow  or  fast  trains,  but  passengers  of  the  second 
and  third  classes  are  frequently  excluded  from  fast  trains,  or  admitted 
only  when  the  distance  is  a  rather  long  one.  On  accommodation 
trains  the  rates  are  frequently  considerably  lower  than  the  ordi- 
nary tariff.  They  are  then  stated  in  special  tariffs,  although  no  par- 
ticular condition  be  attached  to  their  enjoyment.  The  reduction  of 
the  tariffs  effected  in  1892  was  not  extended  to  lines  of  local  interest 
or  to  street  railways.  However,  the  tax  collected  on  passengers  who 
use  those  lines  was  reduced  to  3  per  cent. 

Among  the  special  tariffs  affecting  passengers,  we  shall  first  men- 
tion that  concerning  the  seats  de  luxe,  which  permit  of  the  collection  of 
advanced  rates,  in  consideration  of  which  exceptionally  comfortable 
accommodations  are  placed  at  the  disposal  of  the  passengers.  Under 
article  43  of  the  specifications  of  the  contract,  seats  de  luxe  should 
never  cost  more  than  one-fifth  over  and  above  the  seats  in  the  train. 
However,  the  operation  of  trains  de  luxe,  consisting  solely  of  such 
seats,  is  now  authorized.  They  are  considered  as  supplementary  and 
optional  trains  added  to  the  normal  service  and  which  do  not  exempt 
the  companies  from  running  express  trains  subject  to  the  provisions 
of  the  specifications  of  the  contract. 

The  most  important  of  all  the  special  tariffs  are  those  that  deal  with 
round-!rip  tickets,  in  which  the  reduction  of  rates  is  made  on  condi- 
tion that  the  two  coupons  will  b«  used  by  the  same  person  -within  a 
fixed  and  rather  short  time.  Their  object  is  to  facilitate  very  short 
trips,  the  frequency  of  which  very  largely  depends  on  the  cost  of 
transportation,  since  hotel  expenses  are  light  or  nil.  The  sale  of 
the  return  ticket,  which  is  prohibited  by  the  tariff,  constitutes  a  mis- 
demeanor. Round-trip  tickets  are  issued  from  any  station  to  any 
other  station  on  the  lines  of  the  East,  South,  Orleans,  and  the  State. 
On  the  other  three  systems  they  are  issued  from  Paris  to  all  other 
stations  and  from  each  center  of  some  importance  to  all  stations 
within  a  certain  radius.  On  all  the  systems  of  the  main  companies 
the  reduction,  as  compared  to  the  cost  of  two  tickets,  is  25  per  cent 
for  the  first  class  and  20  per  cent  for  the  second  and  third  classes.  On 
the  System  of  Government  railways  it  amounts  to  30  per  cent  up  to  a 
hiaifcd  kilometers  and  is  increased  until  it  reaches  40  per  cent. 
Other  special  tariffs  are  constituted  by  subscribers'  cards,  circular 
tickets,  collective  tickets,  etc.  Some  of  these  tariffs  grant  special  re- 
ductions to  passengers  of  a  certain  class — emigrants,  students,  work- 
ingmen,  etc.    To  the  latter  class  quite  important  reductions  are 
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allowed  in  the  suburbs  of  large  cities,  ordinarily  subject  to  the  condi- 
tion that  certain  specially  designated  trains  shall  be  used.  Excursion 
trains  are  also  special  trains  on  which  considerable  reductions  are 
allowed.  By -virtue  of  a  toleration  that  is  in  slight  keeping  with  the 
strict  rules  of  the  specifications  of  the  contract  these  reductions  are 
made  without  the  required  condition  that  they  shall  stand  for  three 
months  and  are  applied  without  official  approyal  upon  a  simple  notice 
given  to  the  administration,  which,  however,  reserves  to  itself  the 
right  to  forbid  them  if  it  deems  it  necessary. 

No  confusion  should  be  made  of  the  special  tariffs  with  the  reduc- 
tion provided  for  in  the  specifications  of  the  contract  in  behalf  of  sol- 
diers, nor  with  the  reductions  and  exemptions  granted  by  the  com- 
panies by  means  of  cards  or  special  orders  to  their  employees  or  those 
of  other  systems  and  their  families,  teachers,  members  of  certain 
religious  orders  or  of  certain  congresses,  etc.  Such  favors  when  ex- 
tended to  others  than  to  the  personnel  of  the  company,  to  the  destitute, 
or  to  the  State  for  transportation  in  the  interest  of  public  service 
constitute  a  flagrant  violation  of  the  rules  which  require  that  tariffs 
shall  be  equally  framed  and  collected.  The  financial  law  of  March 
29,  1897,  subjects  to  a  special  stamp  tax  cards  and  passes  that  are  not 
delivered  under  a  general  order  approved  by  the  minister. 

VII.  Legal  tariff  and  special  tariff  for  fast  and  slow  freight  af- 
plicaMe  to  merchandise  and  animals;  Time  limits,  classification^  and 
rates;  Exceptional  tariff;  Accessory  expenses. — We  must  necessarily 
begin  the  study  of  freight  tariffs  with  the  question  of  time  limite 
for  transportation,  for  these  time  limits  define  the  two  decidedly 
distinct  methods  in  which  traffic  transportation  can  be  effected — fast 
freight  and  slow  freight.  Article  50  of  the  specifications  of  the  con- 
tract shows  how  they  are  determined. 

For  fast  freight  the  time  limit  is  reckoned  according  to  the  run- 
ning of  passenger  trains.  The  shipment  must  be  made  in  the  first 
train  hauling  cars  of  all  classes  which  starts  three  hours  at  least  after 
the  parcel  has  been  billed  at  the  station;  delivery  must  be  effected 
within  two  hours  after  the  arrival  of  the  same  train.  In  case  Off  trans- 
fer from  one  system  to  another,  the  reshipment  is  made  in  the  first 
train  that  starts  three  hours  at  least  after  the  arrival  of  the  parcel 
at  the  joint  station;  the  time  limit  is  extended  to  six  hours  if  there 
are  two  separate  stations  connected  by  rail. 

For  slow  freight  shipment  must  be  effected  on  the  day  following 
that  of  the  reception  of  the  parcel  at  the  station.  The  duration  oi 
the  journey  is  fixed  by  the  minister  (or  by  the  prefet  for  local  line,s), 
but  can  not  be  more  than  one  day  for  12.5  kilometers..  _  In  practice 
most  of  the  lines  avail  themselves  of  this  minimum  traveling,  with  the 
only  reservation  that  any  surplus  up  to  25  kilometers  is  not  taken  into 
account.  On  the  main  lines,  numbering  62,  the  minimum  daily  travel 
is  advanced  to  200  kilometers  for  merchandise  of  the  first  four  series. 
The  parcel  must  be  delivered  on  the  day  following  that  of  the  arrival. 
Transfer  from  one  line  to  another  carries  the  right  to  one  day  more. 
For  both  fast  and  slow  rate  the  total  time  limit  of  transportation 
alone  is  obligatory  for  the  company;  it  avails  itself  of  it  as.  it 
chooses,  forwarding  the  merchandise  at  its  option  on  passenger  trains, 
on  regular  freight  trains,  or  on  extra  trains ;  it  is  merely  bound  to 
hold  the  merchandise  at  the  disposal  of  the  receiver  at  the  expiration 
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oltthe  time  limit  determined  as  above  stated.  The  legal  tarijff  dotcr- 
mimes  the  rates,  by  ton  for  merchandise,  by  the  piece  for  animals, 
carriages,  and  coffins;  the  latter  can  only  be  carried  in  fast  freiglit 
trains.  The  rates  are  reckoned  on  the  basis  of  the  kilo^neter  (with 
the  minimmn  distance  of  6  kilom«ters)  and  by  fraction  of  10  kilo- 
grams. Until  1892  there  was  added  to  the  railway  fast-freight  tariff 
a  tax  of  23.2  per  cent.  This  tax  has  been  completely  abolished  for 
merchandise  since  April  1,  1892,  and  at  the  same  time  the  general 
fast-freight  tariff,  which  theretofore  was  the  same  as  the  legal  tariff, 
wasseonsiderably  reduced. 

Greneral  tariffs  formerly  widely  varied  in  the  various  companies. 
Since  the  conventions  of  1883  were  signed  an  arduous  labor  of  unifi- 
cation has  been  carried  on  concerning  the  tariffs  of  the  seven  main 
systems.  After  a  series  of  partial  reforms,  by  which  the  differences 
were  made  gradually  less,  there  was  finally  adopted  in  1892  and  1895 
an  identical  wording  for  the  conditions  of  applications  of  all  general 
tariffs  as  well  as  the  enforcement  of  identical  rates  for  all  transporta- 
tion by  fast  freight  and  for  all  rates  charged  by  the  head  or  the  piece 
by  slow  freight.  As  to  merchandise,  on  which  slow-freight  rates  are 
colleoted  iacBOrding  to  weight  by  the  ton,  which  constitutes  the  bulk  of 
the  traffic,  it  was  impossible  to  reach  unity  in  the  rates ;  such  unity 
only  exists  as  regards  conditions  of  transportation  and  classification. 

For  animals  and  carriages  the  present  rates  of  the  general  tariff  by 
slow  freight  are  the  same  as  in  the  legal  tariff.  By  fast  freight  the 
legal  tariff  is  double  that  of  the  slow  freight,  but  the  general  tariff 
is  perceptibly  lower  than  this  maximum,_as  shown  in  the  following 
table: 

Rate  of  general  tariff  per  kilometer. 


Fast 
freiglit. 


Oxen,,  horses,  asses 

CalT«for  hogs , 

Sheetfiand  goats , 

Sngle-bottom  carriages. 
Doiibls-tiottoiD  carriages 


For  merchandise  by  the  ton  in  fast  freight  the  legal  tariff  provides 
for  the  uniform  price  of  36  centimes.  The  present  general  tariff' 
recognizes  two  rate  tables  of  the  Belgian  system  on  a  decreasing 
basis,  the  rates  of  which  are  reckoned  according  to  the  following 
kilbmetric  bases : 

General  tariff. 


Bate  per 
kilometer. 

Food 
products. 

Other 

merchan- 

di.se. 

Pepiflometer 

Per^dditionalldlometer.  ... 

Kilometers. 

O-lOO 

100-300 

300-500 

500-600 

Centimes. 
?A 

21 
19.5 

Centimes. 
30 
80 

Do 

28 

Do ;;;; 

And  so  on,  the  reduction  being  made  on  an  even  scale  for  every 
100  kilometers.    These  two  rate  tables  constitute  a  tariff  common 
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to  the  seven  great  systems;  consequently,  in  their  application  the 
reduced  bases  affect  the  whole  distance  traveled  when  it  is  dis- 
tributed among  several  of  those  systems  without  starting  afresh 
from  the  initial  basis  at  each  transfer  and  without  adding  accessory 
expenses  for  such  transfer. 

For  slow  freight  the  legal  tariff  recognizes  four  classes  of  mer- 
chandise taxed  by  the  ton,  according  to  the  following  basis:  For  the 
first  three  classes  the  highest  rates  for  any  distance  are  16  centimes, 
14  centimes,  and  10  centimes  per  kilometer ;  for  the  fourth  there  was 
created  in  1863  a  maximum  tariff  on  a  decreasing  basis  and  landings 
beginning  with  8  centimes  for  short  distances  and  ending  with  4 
centimes  jaer  kilometer  for  long  distances. 

The  uniform  classification  on  which  the  general  tariffs  now  in  force 
on  the  grand  systems  are  based  is  more  complicated,  although  it  was 
considerably  simplified  in  1901.  It  enumerates  some  1,350  commodities 
distributed  among  six  series  according  to  their  value,  nature,  and  the 
requirements  of  their  transportation,  etc.  The  usual  denominations 
which  do  not  appear  in  that  classification,  as  well  as  the  articles 
which  are  carried  in  special  tariffs  with  certain  peculiar  specifications 
defining  the  categories  admitted  thereto  are  shown  in  italics  in  a  gen- 
eral nomenclature  in  which  the  denomination  appertaining  to  each 
one  in  the  official  classification  is  indicated. 

On  the  great  systems  the  general  tariff,  admits,  for  each  serieSj  a 
tariff  on  a  decreasing  basis  of  the  Belgian  system.  These  tariffs  are 
slightly  different  in  the  several  systems.  Most  of  the  great  compa- 
nies have  adopted  for  the  initial  basis  applicable  to  the  first  five  se- 
ries, 16,  14,  12, 10,  and  8  centimes,  beginning  to  decrease  at  a  distance 
of  100  kilometers;  for  the  sixth  series,  the  initial  basis  is  also  8 
centimes,  but  the  rate  is  reduced  to  4  centimes  for  each  kilometer 
beyond  the  twenty-sixth.  On  the  East  Eailway  the  third,  series 
starts  from  11  centimes.  On  the  Government  railways  the  initia,! 
bases  are  slightly  less  than  on  the  others,  but  there  is  no  regular  de- 
crease ;  the  kilometric  rate  grows  less  at  first  and  then  greater  with- 
out any  law  to  regulate  these  variations,  and  it  uniformly  reverts  to 
the  initial  basis  for  all  distances  greater  than  300  kilometers. 

Special  tariffs  No.  32  of  the  Orleans  and  Midi  Companies  are  noth- 
ing more  than  annexes  to  the  general  tariff.  The  former  consists  of 
fixed  rates  between  various  stations  on  the  line  from  Paris  to  Bor- 
deaux, Nantes,  and  Toulouse ;  the  second  contains  special  rate  tables 
and  fixed  rates  affecting  the  Bordeaux-Cette  line.  Each  one  of  these 
rates  or  tables  is  applicable  to  all  the  merchandise  in  one  of  the  first 
five  series.  Tariffs  No.  32  had  originally  been  established  to  main- 
tain certain  special  reductions  formerly  allowed  which  could  not  be 
suppressed  at  the  time  of  the  revision  of  the  general  tariffs  effected 
after  the  conventions  of  1883  so  as  not  to  create  inadmissible  in- 
creases. When  the  tolls  on  the  canals  redeemed  in  1898  were  abol- 
ished, the  Midi  Company  appended  to  the  former  rates,  which  had 
been  inserted  in  special  tariff  No.  32,  two  extremely  low  rate  tables 
.provided  for  in  the  contract  of  purchase  for  the  transportation  be- 
tween Bordeaux  and  Cette,  by  the  carload,  of  certain  merchandise 
which  would  otherwise  have  been  diverted  by  navigation;  All  these 
rates,  being  applicable  by,  themselves  and  free  from  special  conditions, 
should  be  made  part  of  the  general  tariff. 
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The  general  tariff  permits  of  rates  being  raised  on  certain  ship- 
ments. The  limits  within  which  these  rates  can  be  raised  are  deter- 
inined  by  the  specifications  of  the  contracts  for  inseparable  bulks  of 
considerable  weight  and  by  the  exceptional  tariff  framed  by  the  min- 
ister in  the  manner  explained  in  connection  with  various  other  cases. 
The  text  of  the  decrees  of  the  minister  is  reproduced  in  the  condition 
of  application  of  the  tariffs.  An  increase  of  50  per  cent  is  applied  for 
both  fast  and  slow  freight  to  inseparable  bulks  weighing  from  3  to  5 
tons,  to, cumbersome  merchandise  weighing  less  than  200  kilograms 
per  cubic  meter,  to  animals  of  a  value  greater  than  5,000  francs,  and 
also  hj  sLow  freight  to  plated  articles,  laces,  works  of  art.  The  in- 
,crease  is  made  as  high  as  100  per  cent  for  inseparable  bulks  weighing 
more  than  5  tons.  The  company  is  not  bound  to  accept  for  transpor- 
tation bulks  weighing  more  than  8  tons  for  fast  freight  and  more 
than  20  tons  for  slow  freight.  If  it  does  accept,  it  makes  terms  by 
pfivate  agreement  and  then  must  grant  the  same  terms  to  whomsoever 
demands  them  within  three  months.  The  increases  bearing  on  insepa- 
rable bulks  are,  however,  made  considerably  less  by  specif  tariffs  for 
slow  freight.  They  are  everywhere  discontinued  up  to  5  tons,  re- 
duced to  50  per  cent  on  certain  lines,  and  discontinued  on  others  up  to 
10  tons,  and,  besides,  certain  companies  considerably  moderate  the 
effect  of  these  increases  by  applying  them  not  to  the  total  weight,  but 
only  to  that  part  of  the  weight  which  exceeds  10  tons.  Dangerous 
merchandise  of  the  first  and  second  classes  is  only  carried  as  slow 
freight  with  increased  rates,  amounting,  respectively,  to  50  and  25 
per  cent  above  the  ordinary  rates.  That  of  the  third  class  is  accepted 
as  fast  freight  without  increase  and,  as  slow  freight,  is  subjected  to 
an  advance  of  10  pei*  cent. 

Small  parcels  weighing  separately  less  than  40  kilograms  are 
taxed  as  slow  freight  at  the  rate  of  25  centimes  per  ton  and  as  fast 
freight  according  to  a  decreasing  tariff,  with  35  centimes  for  initial 
basis,  but  the  freight  can  never  be  greater  than  that  of  the  parcels 
weighing  40  kilogi'ams.  The  grouping  of  small  parcels  shipped  to 
the  same  consignee  is  allowed  without  requiring  that  they  be  packed 
together  when  sent  by  a  private  shipper,  but  the  parcels  must  be  con- 
tained in  one  package  if  sent  by  express  agents. 

The  price  paid  for  any  one  shipment  can  in  no  case  be  less  than  40 
centipies.  Species  and  valuables  are  only  carried  as  fast  freight  at  a 
rate  of  0  franc  252  per  1,000  francs  and  per  kilometer,  including  the 
tax  of  12  per  cent,  which  was  maintained  in  1892  on  that  class  of 
freight. 

The  same  rate  is  applicable  according  to  the  general  tariff  for  arti- 
cles sent  C.  O.  D.,  but  special  tariffs  reduce  the  rate  in  such  cases  to  15 
centimes  per  100  francs  for  any  distance  with  a  minimum  charge  of 
55  centimes. 

To  the  kilometric  rates  computed  according  to  the  various  rules  we 
ha,ve  just  recited  are  added  the  accessory  expenses.  They  are  com- 
puted as  follows :  On  railways  of  general  interest  under  a  decree  of 
the  27th  of  October,  1900,  amended  by  those  of  the  21st  of  December, 
1900,  and  29th  of  February,  1903,  aiid  the  text  of  which  is  also  repro- 
duced in  the  conditions  of  application  of  the  tariffs.  The  registering 
of  each .  shipment  entitles  the  company  to  collect  a  charge  of  10 
centimes.  In  r^ard  to  baggage,  the  tax  of  12  per  cent  is  included 
in  the  charge.    Ei  addition,  the  receipt  which  must  be  issued  is  sub- 
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jecled  by  the  treasury  to  a  stamp  tax  amounting  to  35  centimes  for 
fast  freight  and  YO  centimes  for  slow  freight ;  this  tax  is  reduced  to  10 
centimes  for  postal  parcels,  as  well  as  for  shipments  of  any  kind  made 
over  street  railroads;  baggage  checks  alone  are  exempt,  an  exception 
which  seems  little  warranted.  Bills  have  been  repeatedly  introduced 
in  the  Chamber  for  the  purpose  oi''  substituting  a  progressive  tax  for 
these  fixed  dues,  the  rate  of  which  is  exorbitant  for  very  small 
shipments,  especially  by  slow  freight.  The  handling  of  merchan- 
dise is  chargeable  at  the  rate  of  1  franc  50  for  fast  freight.  For 
slow  freight,  the  rate  by  ton  is  also  1  franc  50  on  small  shipments, 
but  is  reduced  to  1  franc  for  shipments  weighing  at  least  4>,O0O 
kilograms,  or  for  carloads,  unless  it  be  specified  in  the  tariff  that  the. 
rate  of  1  franc  60  is  applicable.     The  amount  is  made  up  as  follows: 

sMpSentB.  Carloads. 

Depot  charges: 

ho  ^tdving 0.35  0.80 

Delivoring .35  .20 

Loading' .40  •    .30 

Unloading .40  .30 

If  the  shipper  or  consignee  attends  to  the  loading  or  unloading 
the  corresponding  charge  is  not  due.  In  such  a  case  the  time  limit 
within  M'hich  the  shippers  must  call  for  the  cars  loaded  or  unloaded 
is  regulated  by  the  executive  decree.  If  the  limit  is  exceeded,  there 
is  due  to  the  company  for  each  car  unduly  detained  a  demurrage  fee 
of  10  francs  per  day  for  the  first  three  days  and  of  12  francs  for  each 
subsequent  day. 

The  transfer  from  one  system  to  another  costs,  for  slow  freight 
only,  a  due  of  40  centimes  per  ton  on  tracks  of  the  same  gauge; 
when  the  tracks  are  of  different  gauge  the  charge  is  increased  to  70 
centimes,  on  account  of  the  transshipment.  There  is  no  charge  made 
for  the  latter  service  when  the  tracks  of  a  different  gauge  belong  to 
the  same  system.  However,  on  the  Orleans  sj^stem  when  a  narrow- 
gauge  track  is  used  in  transit  only,  the  30  centimes  of  transshipment 
fees  at  each  end  of  the  track  are  added  to  the  computation  of  the 
charges.  Additional  weighing  is  paid  for  at  the  rate  of  10  centimes 
per  100  kilograms.  In  the  case  of  a  whole  car  or  a  wagon  being 
weighed  on  the  scales,  the  charge  is  30  centimes  per  ton,  with  a 
minimum  of  75  centimes  per  wagon,  or  1  franc  per  car,  and  maximum 
of  1  franc  per  wagon  and  2  francs  per  car  carrying  less  than  10  tons 
and  of  3  francs  per  car  carrying  more  than  10  tons.  In  return  for 
this  charge  the  company  must  deliver  a  bulletin,  stating  the  result  of 
the  additional  weighing. 

No  charge  is  due  for  the  first  weighing  done  by  the  company  at 
the  start  when  it  wishes  to  verify  the  correctness  of  the  declaration 
of  the  shipper,  nor  even  for  additional  weighing  subsequently  de- 
manded if  the  result  should  show  a  deficiency;  it  must  further  be 
observed  that  the  company  is  not  obliged  to  weigh  the  merchandise 
at  the  start,  and  may  accept,  on  its  face,  the  weight  that  the  shipp<ir 
must  previously  state  on  his  declaration.  The  company  must  state 
on  its  receipt,  if  so  requested,  the  number  of  articles  comprised  in 
the  shipment,  unless  the  articles  are  sent  in  bulk.    If  the  number  of 


APPENDIX   C.  287 

these  articles  is  more  than  20  per  ton,  the  company  charges  50 
centimes  per  group  of  20.  pieces,  with  a  maximum  of  3  francs  for 
each  carload.  The  time  limit  of  transportation  being  known  to  the 
pubHc,  the  consignee  is  supposed  to  know  the  date  on  which  he  is 
entitled  to  receive  his  shipment.  The  companies  are  not,  in  conse- 
quence, bound  to  notify  him  of  the  arrival  of  the  goods;  but  they 
always  do  so  in  practice,  and  charge  15  centimes  for  the  serving  of 
this  notice,  which  they  have  a  right  to  do  in  the  manner  most  con- 
venient to  them.  The  merchandise  must  be  taken  away  on  the  day 
following  the  receipt  of  notice  of  arrival,  if  said  notice  was  sent  so  as 
to  be  delivered  before  noon  in  regard  to  shipments  that  are  unloaded 
by  the  compam^,  and  before  6  p.  m.  in  regard  to  merchandise  that  is 
unloaded  by  consignee.  '\'\Tien  this  time  limit  is  exceeded  a  storage 
fee  is  due  at  the  rate  of  5  centimes  per  100  icilograms.  per  day  for  the 
first  three  days,  10  centimes  for  the  fourth  day,  15  centimes  for  the 
fifth,  and  20  centimes  ever^"^  following  day.  However,  these  dues  can 
only  be  collected  if  the  company  sends  to  the  shipper  a  notice  that  the 
goods  have  not  been  called  for. 

The  storage  of  baggage  in  passenger  stations  is  charged  for  in 
accordance  with  the  same  tariff  and  in  the  same  progression,  not  ac- 
cording to  weight,  but  per  parcel  and  per  day.  These  charges  are  dou- 
bled for  certain  cumbersome  parcels,  and  even  quadrupled  if  the  par- 
cels are  stored  at  the  station  of  departure  by  persons  that  are  not 
passengers.  The  hiring  of  derricks  for  the  handling  done  by  private 
parties,  the  disinfection  of  cars  in  which  animals  have  been  trans- 
ported, the  custom-house  entries  when  the  companies  undertake  the 
service  also  give  rise  to  the  collection  of  accessory  expenses. 

VIII.  Special  tariffs;  Conditions/  Responsibility;  Grouping. — 
Transportation  by  slow  freight  comes  by  far  for  the  greater  part 
under  the  regime  of  special  tariffs;  for  fast  freight,  special  tariffs 
have  lost  a  great  portion  of  their  importance  since  the  reduction,  above 
mentioned,  of  the  general  tariff  took  place.  Special  tariffs  being 
intended  to  meet  the  peculiar  requirements  of  each  region,  are  more 
widely  different  than  general  tariffs,  and  can  hardly  be  studied  as  a 
whole.  Yet  in  the  reforms  of  the  tariffs  effected  since  1883  some 
degree  of  harmony,  in  the  form  at  least,  has  been  gradually  intro- 
duced. In  the  tariffs  of  the  several  systems  the  goods  now  appear 
under  the  same  names;  they  are  grouped  in  such  a  way  that  the 
tariffs  include  the  same  products  under  the  same  number  everywhere ; 
thp  general  ndinenclature  which  appears  at  the  beginning  of  the  gen- 
eral schedule  of  tariffs  indicates  the  number  of  special  tariffs  where 
each  commodity  mq;j'^  be  found.  Finally,  the  managements  of  the 
seven  great  systems  have  since  1901  condensed  in  a  common  text, 
entitled  "  General  conditions  of  application  of  special  tariffs,"  all  the 
de-partures  from  the  conditions  of  the  general  tariffs  which  embrace 
air  the  special. taritfs.  So  that  these  general  conditions  govern  all 
transportation  effected^in  accordance  with  a  special  tariff',  unless  there 
should  be  in  the  applied  tariff  a  formal  statement  to  the  contrary. 
This  text,  coupled  with  the  conditions  of  application  of  the  general 
tari|[s,  Ideally  constitutes  the  code  of  railway  transportation  in  France. 

As  foB  international  transportation,  these  conditions  must  be  com- 
bined with'  those  springing  from  the  conventions  signed  at  Berne  in 
1^90,  with  which  we  shall  deal  later. 
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The  general  or  particular  conditions  which  govern  the  application 
of  special  tariffs  have  a  double  purpose.  In  the  first  place,  they  fre- 
quently have  a  tendency  to  alleviate  for  the  company  the  expense  of 
transportation  for  which  smaller  compensation  is  received.  The 
second,  and  much  more  important  purpose,  is  to  establish,  as  far  as 
practicable,  distinctions  in  keeping  with  the  nature  and  value  of  the 
various  categories  of  traffic  bearing  upon  similar  merchandise.  These 
distinctions  often  make  it  possible  to  grant  reductions  to  traffic  that 
could  not  stand  higher  rates,  and  is  likely  to  be  promoted  by  a  re- 
duction of  such  tariffs,  without  affecting  the  earnmgs  derived  from 
transportation  which  can  afford  to  pay  more  and  is  less  elastic. 

Special  tariffs  can  only  be  applied  at  the  request  of  the  shipper, 
since  the  latter  must  accept  the  conditions  that  are  less  favorable  to 
him  than  those  of  the  general  tariff  and  from  which  depend  the  re- 
duction of  rates.  This  request  can  now  be  made  on  the  seven  great 
systems  in  the  most  summary  manner  by  simply  requesting  the  re- 
duced tariff  (common  conditions,  article  1).  The  company  that 
accepts  a  shipment  is  then  bound  to  seek  the  combination  of  prices 
giving  the  lowest  rate,  whatever  be  the  destination,  and  to  forward 
the  merchandise  over  the  proper  route.  If  it  makes  a  mistake  the  rate 
must  be  rectified  if  the  shipment  does  not  go  out  of  the  country.  On 
the  contrary,  in  the  case  of  international  transportation,  the  error 
made  by  the  railway,  which,  although  applying  rates  in  legal  force, 
failed  to  discover  and  apply  the  combination  of  rates  and  routes  most 
advantageous  to  the  shipper,  can,  under  the  convention  of  Berne,  be 
rectified  only  if  its  employees  have  committed  a  serious  error. 

The  conditions  of  the  special  tariff  nearly  always  permit  of  ihe 
extension  of  time  limit,  which  amounts  to  five  days  when  there  is 
nothing  to  the  contrary  in  the  tariff.  When  several  tariffs  are  welded 
the  additional  time  limits  are  not  compounded  and  the  longest  limit 
alone  is  applied.  The  advantage  found  by  the  companies  in  this 
extension  is  that  it  affords  them  greater  facilities  for  a  combination 
of  their  operations  so  as  to  insure  a  fair  utilization  of  their  trains, 
and,  above  all,  that  they  do  not  have  to  pay  delay  indemnities  as 
frequently.  Some  special  tariffs,  bearing  on  food  products,  on  the 
contrary,  shorten  the  time  limit.  The  general  conditions  of  common 
tariffs  also  contain  two  articles  (Nos.  2  and  3)  intended  to  alleviate 
the  responsibility  of  the  companies.  In  common  law  the  carrier  is 
responsible  for  the  merchandise  intrusted  to  his  care  and  can  not 
free  himself  from  the  obligation  of  indemnifying  the  owner  in  cases 
of  loss  or  damage,  unless  he  proves  that  the  loss  or  damage  was  due 
to  an  inherent  defect  of  the  article  or  to  a  case  of  vis  major;  the  law 
places  the  burden  of  proof  upon  him.  For  transportation  effected 
under  the  conditions  of  a  special  tariff,  this  presumption  of  the  law 
had  heretofore  been  completely  reversed  by  a  muse  called  the  "  clause 
of  nonresponsibility,"  and  it  was  for  the  plaintiff  to  prove  that  the 
fault  lay  with  the  company  when  he  claimed  an  indemnity  for  de- 
ficiencies or  damages.  The  new  common  conditions  have  substituted 
for  the  former  text  a  text  taken  from  the  Berne  convention  which  in 
its  bearing  is  less  restrictive  of  the  common  law. 

The  cases  in  which  a  presumption  of  nonresponsibility  is  stipulated 
in  behalf  of  the  railway  for  the  application  of  special  tariffs  are  sp" 
cifically  enumerated.  These  cases  are  only  those  when  the  damage 
is  of  such  a  nature  that  it  was  likely  caused  by  the  conditions  under 


APPENDIX   C.  289 

which  transportation  was  effected,  according  to  the  mode  of  ship- 
ment and  the  tariffs  selected  by  the  shipper — ^transportation  in  bulk, 
in  flat  cars,  defects  in  the  packing  noted  at  the  start,  etc.  But  even 
in  these  cases  the  responsibility  remains  with  the  railway  if  the  inter- 
ested party  can  prove  that  <3ie  fault  lies  with  the  company  or  its 
employees.  The  responsibility  of  the  company  in  cases  of  delay,  as 
well  as  of  loss  or  damage,  embraces  the  whole  of  the  damage  caused ; 
but  no  indemnity  is  due  for  delay  when  it  is  not  shown  that  the  con- 
signee has  suffered  injury  thereby.  It  is  only  in  exceptional  cases 
that  certain  special  tariffs  restrict  the  responsibility  in  cases  of  delay 
either  to  a  fixed  amount  or  to  a  specified  reduction  of  the  freight 
commensurate  to  the  length  of  the  delay.  According  to  the  tariffs, 
which  provide  for  such  a  reduction  of  freight,  it  assumes  the  form  of 
a  maximum  for  the  indemnity  which  may  be  eventually  due  from 
the  company  in  case  of  damage  caused  by  the  delay,  or  that  of  an  in- 
demnity by  forfeit,  which  is  due  without  the  necessity  of  proving 
actual  damage.  The  method  of  indemnity  by  forfeit  in  cases  of 
limited  delays  is  applied  in  a  general  way  to  international  transpor- 
tation by  the  convention  of  Berne.  In  addition  this  convention 
limits  the  amount  of  the  indemnity  in  cases  of  loss  or  damage  to  the 
current  value  of  the  merchandise.  In  order  to  hold  the  railway  com- 
pletely responsible  for  all  damages  that  might  result  indirectly  from 
the  delay,"  loss,  or  damage,  it  is  necessary  to  write  an  insurance  by 
making  a  "  declaration  of  interest  in  the  delivery,"  which  calls  for  the 
payment  of  a  special  tax  proportionate  to  the  amount  of  the  risk 
insured. 

For  wastes  on  the  way  the  new  general  conditions  admit  of  a  certain 
allowance,  concerning  which  they  refer  to  the  regulations  issued 
under  the  convention  of  Berne.  The  allowance  is  2  per  cent  for  all 
liquid  merchandise,  as  well  as  for  certain  dry  merchandise  specific- 
ally enumerated,  and  of  1  per  cent  for  all  other  dry  merchandise  sub- 
ject to  waste  by  the  mere  fact  of  transportation. 

Many  of  the  special  tariffs  are  only  applicable  to  shipments  offered 
with  a  minimum  of  tonnage,  or  paying  for  such  minimum  if  the 
shipper  finds  it  to  his  advantage.  Certam  tariffs  formulate  this  con- 
dition by  subjecting  the  benefit  of  reduced  rates  to  the  condition  of 
shipping  a  full  car  or  paying  for  a  full  car.  In  such  case  the  surplus 
of  weight  that  can  not  be  loaded  on  a  car  is  taxed  according  to  the 
general  tariff.  If  the  shipper  does  not  find  it  to  his  advantage  to 
pay  for  another  full  car,  the  condition  of  paying  by  the  carload  is 
always  imposed  for  the  application  of  reduced  rates  on  shipments  in 
bulk,  the  lading  being  done  by  the  shipper. 

In  Order  to  reach  the  minimum  of  tonnage,  the  grouping  of  mer- 
chandise is  permitted;  but  if  this  merchandise  does  not  all  come 
under  the  same  tariff  the  whole  of  the  shipment  is  subject  to  the  rate 
corresponding  to  that  part  of  the  merchandise  which  comes  under 
the  highest  rate.  The  North  and  East  are  the  only  companies  that 
have  a  tariff  which  allows  notable  reductions  on  merchandise  of  any 
nature  whatever,  provided  that  it  makes  up  a  full  carload. 

The  other  French  systems  decline  to  adopt  this  rule,  so  as  not  to 
incite  the  customary  intervention  of  transportation  brokers.  This  is 
one  of  the  main  points  of  difference  between  our  systems  of  railroads 
and  those  of  central  Europe.    In  all  countries  where  the  German 
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system  prevails  the  public  is  compelled  to  apply  to  brokers,  in  order 
to  profit  by  the  reduced  rates.  These  rates  are  only  allowed  for  full 
carloads,  all  retail  shipments  being  charged  at  the  uniform  rate 
approximating  that  of  our  first  series.  The  brokers,  of  course,  retain 
a  considerable  part  of  the  profits  made  from  the  reduction  of  the 
tariffs  in  favor  of  the  merchandise  that  they  have  grouped  together 
to  make  up  full  carloads.  That  is  the  reason  why  it  was  deemed 
preferable  in  France  to  extend  to  the  public  the  benefit  of  the  reduc- 
tions by  allowing  reduced  rates  even  in  the  general  tariff  for  mer- 
chandise of  little  value  classed  for  that  purpose  in  the  lower  series  and 
by  creating  numerous  special  tariffs  for  retail  shipments.  The  general 
conditions  of  the  special  tariffs  also  contain*  other  clauses  relative  to 
the  competition  of  rates,  the  handling,  etc.  In  addition,  many  of  the 
tariffs  contain  special  clauses  relative  to  the  packing  of  merchandise, 
the  return  of  empty  packages,  the  covering  of  cars,  the  loading  and 
unloading,  the  destination  of  the  article  (coal  for  metallurgic  estab- 
lishments, lime  for  agriculture,  etc.).  Special  tariff'  No.  29  embodies 
various  regulations  relative  to  inseparable  bulks,  to  the  use  of  cars 
owned  by  private  parties,  to  the  welding  of  rates,  to  tracks  on  the 
wharves,  to  custom-house  formalities,  etc.,  many  of  which  should  come 
within  the  general  conditions  of  application  of  special  tariffs,  if  the 
several  systems  could  reach  an  agreement  and  adopt  a  uniform 
wording. 

The  rates  reserved  for  exportation  are  made  by  each  system  the 
subject  of  a  special  tariff.  The  manner  of  proving  exportation  is 
regulated  in  the  common  conditions. 

The  special  tariffs  most  frequently  admit  of  reductions  applicable 
from  any  station  to  any  other  station.  Each  company,  in  addition 
to  the  rate  tables  of  the  six  series  of  the  general  tariffs,  has  issued 
others  of  the  same  number  at  least,  and  generally  designated  by  let- 
ters (A,  B,  C,  etc.).  They  are  intercalated  among  those  of  the  gen- 
eral tariff,  or  are  lower,  and  are  often  decreased  in  a  different  and  more 
rapid  way.  The  special  tariffs  indicate  the  classes  of  merchandise 
which  are,  under  certain  conditions,  admitted  to  the  benefit  of  a  par- 
ticular general-rate  table  lower  than  that  granted  by  the  general  tariff. 
They  also  frequently  include  either  special-rate  tables  established  for 
certain  products  or  fixed  rates  applicable  to  certain  merchandise 
between  certain  stations  only. 

IX.  "  Factage "  and  "  camionnage; "  Private  'branch  lines. — 
Under  the  specifications  of  the  contract  the  companies  are  bound  to 
effect  the  transportation  of  merchandise  upon  its  arrival  in  cities  to 
the  residence  of  the  consignee  within  the  limits  of  the  excise  region. 
Exception  is  made  only  when  the  community  numbers  less  than  5,000 
souls  (3,000  for  the  lines  of  local  interest),  or  if  the  place  is  more 
than  5  kilometers  distant  from  the  station.  This  service  takes  the 
name  of  "  factage  "  for  fast  freight  and  that  of  "  camionnage  "  for 
slow  freight.  The  rates  and  conditions  are  fixed  by  the  minister  for 
railways  of  general  interest  and  by  the  prefet  for" railways  of  local 
interest  and  street  railroads,  acting  with  discretionary  power  on  the 
proposition  of  the  company.  At  the  point  of  departure  it  is  optional 
with  the  companies  to  take  the  parcels  from  the  residence  of  the 
shipper — in  other  words,  to  do  the  factage  and  camionnage  service. 
It  IS  to  their  interest  to  organize  such  a  service  wherever  they  have  it 
for  delivery,  so  as  to  better  utilize  their  wagons.    The  charges  col- 
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lected  and  the  conditions  must  be  set  forth  in  tariffs  approved  by 
the  minister  or  by  the  prefet;  but,  inasmuch  as  the  service  is  not 
compulsory,  if  the  administration  should  refuse  to  set  the  charges 
at  a  rate  which  the  company  deems  profitable,  the  latter  could  always 
dispense  with  factage  and  camionnage  at  the  point  of  departure. 

City  offices  are  offices  opened  freely  by  the  company  outside  of  the 
station  and  where  shipments  are  received  and  recorded.  Their  office 
hours  are  usually  the  same  as  in  the  stations,  and  shipments  from  such 
offices  are  received  in  the  station  two  hours  after  the  latter  are  closed 
to  the  public.  The  public  may  choose  between  free  camionnage 
and  camionnage  hf  the  company.  If  the  shipper  makes  no  indica- 
tion, the  shipment  is  deemed  to  be  made  for  delivery  to  the  consignee 
if  sent  by  fast  freight,  and  to  be  held  at  the  station  if  sent  by  slow 
freight.  •  Even  when  the  shipment  is  made  for  delivery,  the  consignee 
is  at  liberty  to  declare  that  he  prefers  to  call  for  it  at  the  depot  as 
long  as  it  has  not  been  deUvered,  but  in  order  to  avoid  the  obstruction 
of  depots  the  companies  may  have  the  merchandise  delivered  to 
the  residence  of  the  consignee  or  to  a  public  warehouse  if  it  is  not 
called  for  within  the  regular  time  limit.  The  owners  of  mines, 
stone  quarries,  or  factories  adjoining  the  railroad  may  save  the 
cost  or  camionnage  by  bringing  the  cars  to  their  establishments  by 
means  of  their  private  branch  lines  connecting  with  the  main  tracli, 
either  in  a  station  or  on  the  track  itself.  Article  62  of  the  specifica- 
tions of  the  contract  compels  the  companies  to  accept  such  branch 
fines,  provided  that  all  the  attending  expenses  be  borne  by  the  inter- 
ested parties.  The  technical  arrangements  are  made  by  the  minister. 
On  lines  conceded  since  the  financial  law  of  April  13,  1898,  a  provi- 
sion added  to  the  specifications  of  the  contracts,  and  which  did  not 
appear  in  previous  contracts,  has  extended  this  right  of  connecting 
branch  lines  to  the  grantees  of  public  warehouses  or  to  those  of  the 
machinery  of  seaports  or  inland  navigation. 

Private  branch  lines  are  only  available  for  whole  cars ;  the  cars  are 
turned  over  to  the  owner  of  the  branch  line  full  or  empty,  and  re- 
turned by  him,  full  or  empty,  at  the  connecting  point;  the  hauling 
on  the  branch  line,  the  loading,  and  unloading  are  at  his  expense. 
The  time  during  which  cars  are  allowed  to  stand  on  the  company's 
tracks  and  the  cost  thereof  are  regulated  by  a  tariff,  according  to  the 
length  of  the  line.  The  rate  is  usually  12  centimes  per  ton,  received 
or  shipped  on  a  branch  line  of  1  kilometer,  and  4  centimes  for  each 
additional  kilometer. 

When  the  owner  of  the  branch  line  has  cars  of  his  own,  he  not  only 
does  not  pay  any  rent  for  such  cars,  but  also  enjoys  reductions  on 
the  rates,  which  are  usually  granted  him  for  any  transportation 
effected  on  his  rolling  stock. 

X.  Relations  with  other  enterprises  of  transportation;  Inter- 
national transportation/  Division  of  traffic;  Gom/mon  tariffs. — In 
their  relations  with  enterprises  of  transportation  by  land  and  by  sea 
which  may  continue  transportation  beyond  the  railroad  the  essen- 
tial obligation  of  the  companies  is  to  secure  equal  advantages  to  all 
those  who  do  business  with  the  same  way  of  communication — ^unless 
they  be  formally  authorized  by  the  minister  to  enter  into  private 
arrangement  with  one  or  more  of  them. 
Private  contracts  with  some  of  these  concerns  for  the  creation 
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of  the  service  of  transfer  or  reshipment  are  frequently  approved. 
Indeed,  it  is  generally  necessary  in  order  to  secure  a  regular  service  of 
wagons  or  boats  in  connection  with  the  railroad  to  subsidize  them,. or 
at  least  to  guarantee  to  them  certain  advantages  as  against  rival  serv- 
ices which  compete  for  the  traffic  when  it  is  plentiful  but  do  not  bind 
themselves  to  operate  regularly  on  the  hours  and  days  or  at  the  sea- 
sons when  business  is  slack.  Moreover,  the  public  is  interested  in 
having  agreements  made  bj'  which  it  is  guaranteed  a  continuity  in  the 
service.  Such  agreements,  indeed,  afford  the  only  means  of  conclud- 
ing one  contract  for  the  entire  settlement  of  the  terms  of  mixed  trans- 
portation, the  first  carrier  then  becoming  a  transportation  broker  be- 
tween the  public  and  the  other  carriers  with  whom  he  corresponds. 

In  their  relation  to  the  branch  or  continuing  railroad  the  essential 
obligation  of  the  companies  is  to  secure  continuous  transportation. 
This  obligation  involves  three  main  consequences — 

1.  The  companies  are  bound,  if  the  administration  deems  it  expe- 
dient, to  have  a  joint  station  at  the  connecting  point  without  entaihng 
financial  burdens  for  the  company  that  holds  the  existing  line  with 
which  the  new  line  is  connected.  If  they  are  unable  to  agree  on  the 
technical  conditions  of  the  organization  and  operation  of  the  common 
service,  the  minister  decides ;  if  the  division  of  expenses  is  the  subject 
of  disagreement,  arbitration  decides. 

2.  Each  company  is  bound  to  allow  the  passage  over  its  tracks,  on 
payment  of  tolls,  of  trains  proceeding  from  branch  lines  if  it  be  neces- 
sary to  avoid  transshipments  injurious  to  the  public.  But  in  the  ab- 
sence of  an  amicable  arrangement  the  company  whose  trains  borrow 
the  use  of  the  tracks  of  another  can  under  those  conditions  carry 
freight  coming  from  or  going  to  its  own  lines,  but  has  no  right  to  en- 
gage in  local  traffic.  It  may,  therefore,  leave  merchandise  in  stations 
of  the  borrowed  lines,  but  not  take  any  on  trains  coming  from  its  own 
system,  and  it  may  take  merchandise  on  the  trains  going  to  its  system, 
but  not  leave  any.  This  is  a  rule  the  omission  of  which  has  been  the 
source  of  serious  complications  for  city  railroads.  It  was  further 
very  difficult  to  enforce  its  observation  by  services  taking  and  leaving 
passengers  on  the  track.  That  is  the  reason  why  specifications  of 
the  contracts  of  the  latest  concessions  granted  in  Pans  formally  de- 
part therefrom  by  stipulating  in  favor  of  the  grantees  of  subsequent 
branch  lines  not  only  the  right  to  use  the  tracks  already  existing,  but 
also  that  of  engaging  in  local  traffic.  The  one  objection  is  that  such 
a  clause  deprives  the  grantee  of  all  guarantees  for  the  future,  since 
he  is  ever  exposed  to  find  a  large  portion  of  the  traffic  on  the  good 
lines  taken  away  from  him  by  new  concerns. 

3.  Each  company  is  obliged  to  make  a  direct  contract  of  transporta- 
tion for  all  stations  of  the  systems  with  which  it  connects,  and  thus  to 
become  a  transportation  broker.  The  welding  of  the  tariffs  at  the 
point  of  junction  is  a  matter  of  right.  The  new  common  conditions 
of  application  of  the  special  tariffs  have  gone  so  far  as  to  put  upon 
transportation  using  several  French  systems,  as  already  indicated,  the 
obligation,  incumbent  on  the  first  company,  of  forwarding  the  mer- 
chandise over  the  cheapest  route  on  its  own  responsibilily  whenever 
the  shipper  calls  for  reduced  tariff  without  indication  as  to  tariff  or 
route.  Similar  obligations  toward  the  foreign  railway  companies  are 
not  found  in  the  specifications  of  the  contracts ;  but  the  Berne  con- 
vention, concluded  in  1890,  to  which  nearly  all  the  States  of  Conti- 


APPENDIX  O.  293 

nental  Europe  have  adhered,  has  made  the  obligation  of  guaranteeing 
continuous  transportation  common  to  all  the  great  systems.  One 
eoatract  may  be  made  at  a  shipping  station  for  the  whole  trip,  and  the 
custom-house  formalities  at  each  frontier  are  then  fulfilled  by  the 
railway  iidministrations,  acting  as  brokers.  The  interested  parties, 
of  course,  are  at  liberty  tp  have  themselves  represented  at  the  custom- 
house by  brokers  of  their  own  choice ;  but  then  they  can  not  make  a 
direct  shipment,  for  the  broker  who  is  to  open  the  packages  at  the 
frontier  must  receive  them  so  as  to  absplve  the  railways  from  their 
responsibility,  and  then  make  a  reshipmint  on  to  the  final  destination 
of  the  merchandise  after  repacking  it.  The  Berne  convention  regu- 
lates the  conditions  of  international  transportation,  the  responsibili- 
ties and  remedies,  by  detailed  stipulations  usually  partaking  of  the 
old  German  law  and  the  French  law,  some  articles  of  which  have  been 
mentioned  in  our  study  of  the  conditions  of  special  tariffs. 

The  new  commercial  code,  put  into  effect  in  Germany  in  1900,  has 
brought  the  internal  legislation  of  the  Empire  closer  to  the  provisions 
of  the  Berne  convention,  the  text  of  which  is  even  literally  reproduced 
in  most  cases.  An  international  bureau,  with  headquarters  at  Berne, 
sees  to  the  proper  operation  of  the  convention,  and,  whenever  neces- 
sary, acts  as  intermediary  or  umpire  between  the  several  administra- 
tions concerned.  In  order  to  settle  the  manifold  questions  raised  by 
common  transportation,  and  especially  the  service  of  joint  stations, 
the  companies  must  enter  into  numerous  contracts  among  themselves. 
They  also  piake  such  contracts  for  the  division  of  traffic  when  there 
happens  to  be  competition  among  several  routes  belonging  to  several 
systems.  It  has  long  been  recognized  that  in  such  cases  it  was  prefer- 
able to  resort  to  an  agreementj  for  tariff'  wars  involve  useless  loss  of 
earnings  as  well  as  inequalities  of  treatment  between  the  regions 
where, jtsompetition  exists  and  those  where, the  service  is  done  by  one 
system.  The  effect  of  the  agreement  is  either  to  reserve  the  traffic 
between  certain  stations  to  a  certain  specified  route — ^generally  the 
shortest  one  or  that  which  is  admittedly  the  most  convenient  with  due 
regg,rd  to  technical  conditions  and  transfers  from  system  to  system — 
or  to  arrange  a  division  of  the  traffic  on  a  fixed  basis  of  proportion  by 
distribii,ting  the  freight  among  the  various  routes  according  to  that 
proportion,  or  by  letting  them  go  over  one  track  or  the  other,  and 
turning  all  the  ejirnings  into  a  common  treasury,  the  amount  of  which 
is  divided  on  a  stipulated  basis. 

&  regard  to  merchandise,  in  the  absence  of  formal  orders  of  the 
shipper,  whi(}h  are  rather  rare  in  practice,  the  railways  may,  of  their' 
own  accord,  forward  each  shipment  over  the  route  to  which  it  is  given 
by  the  agreement,  provided  the  rate  shall  not  be  higher  than  that  of 
the  other  route.  As  for  the  passengers,  who  choose  their  own  route, 
the  organization  of  trains  and  the  tariffs  must  be  arranged  in  such 
way  as,  to  draw  to  each  route  those  who  are  set  apart  for  it,  or  to 
insure  a  division.  But,  in  spite  of  all  precautions  that  may  be  taken, 
the  .(^stribution  never  takes  place,  as  a  matter  of  fact,  in  strict  con- 
formity with  the  contracts  made. 

When  the  traffic  is  worth  the  trouble  there  is  opened  an  account  of 
diversion — ^that  is  to  say,  that  whenever  one  of  the  companies  happens 
to  haye  taken  business  which  it  had  relinquished  it  reimburses  the 
eajnujgs  to  the  other,  retaining  only  a  small  portion  thereof  to  defray 
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its  hauling  expenses.  We  may  cite  as  examples  the  clauses  inserted 
in  the  conventions  of  1883  to  adjust  the  division  of  traffic  between 
the  Government  railway  system  and  the  adjoining  systems,  and  also 
the  rather  complicated  arrangements  that  have  sprung  therefrom. 
The  great  companies  also  frequently  make  arrangements  with  the 
grantees  of  feeding  systems  for  the  purpose  of  extending  to  the  latter 
a  certain  amount  of  assistance  or  of  granting  them  favorable  terms 
for  the  use  of  joint  stations  in  return  for  certain  guaranties  against 
any  possible  competition.  There  is  no  general  provision  requiring 
the  approval  of  the  administration  for  these  various  arrangements, 
but  as  their  effect  is  always  felt  either  on  the  tariffs  submitted  to 
approval  or  on  the  running  of  trains  or  on  the  settlements  of  accounts 
of  guaranty  the  company  can  not,  as  a  matter  of  fact,  put  them  in 
operation  without  being  authorized  to  do  so.  The  laws  which  ap- 
proved the  conventions  of  1883  reserve  the  legislators'  right  to 
authorize  the  great  companies  to  assist  in  building  secondary  lines. 

The  object  of  common  tariffs  is  to  apply  to  one  trip  extending  over 
several  systems  rates  other  than  those  which  would  be  produced  by 
the  pure  and  simple  welding  of  internal  tariffs. 

We  have  already  said  that  the  present  general  tariff  for  fast  freight 
operates  as  a  common  tariff — ^that  is  to  say,  that  in  the  reckoning  of 
rates  all  the  systems  are  considered  as  one.  No  costs  of  transfer  are 
charged  on  the  passage  from  one  to  the  other,  and  the  decrease  of  the 
bases  applies  to  the  whole  trip  without  a  fresh  start  from  the  initial 
base  at  each  transfer.  It  is  seen  that  by  imparting  the  character  of 
the  common  tariff  to  a  rate  table,  even  without  changing  its  basis, 
important  advantages  are  conferred  upon  the  public. 

The  tariff  of  postal  parcels,  established  jointly  with  the  postal 
service  by  virtue  of  special  laws,  is  also  a  common  tariff.  It  fixes 
three  rates,  regardless  of  the  distance  for  the  transportation  from  any 
station  to  any  other.  First,  parcels  weighing  from  0  to  3  kilogramSj 
0.60  franc;  second,  parcels  weighing  from  3  to  5  kilograms,  0.80 
franc;  third,  parcels  weighing  from  6  to  10  kilograms,  1.25  francs. 
It  also  provides  for  a  special  uniform  expressage  rate,  0.25  franc. 
Finally,  it  restricts  responsibility  of  the  companies  to  a  maximum  of 
15,  25,  or  40  francs,  according  to  the  weight,  unless  an  additional  tax 
has  been  paid  under  the  head  of  insurance  to  hold  the  railway  com- 
panies liable  beyond  that  amount.  By  reason  of  the  postal  character 
assumed  by  the  service,  in  law  if  not  in  fact,  indemnity  claims  for 
loss  or  damage  are  laid  before  the  minister  of  posts,  with  remedy 
before  the  Council  of  State.  This  an  anomaly  wliich  the  Chambers 
have  been  asked  to  abate.  It  has  been  decided  that  delay  in  delivery 
affords  no  ground  for  indemnity. 

In  many  other  tariffs  certain  common  transportations  come  under 
either  special  rate  tables  or  fixed  rates,  and  special  mention  is  made 
whether  accessory  expenses  are  included.  Unless  it  be  so  indicated, 
these  expenses  must  always  be  added  to  the  rates  fixed  by  the  tariff. 

Our  railways  have  established  many  conunon  tariffs  with  express 
or  boat  or  foreign  railway  companies.  The  part  of  the  total  cost 
appertaining  to  the  distance  traveled  beyond  the  French  tracks  would 
escape  the  supervision  of  our  minister  of  public  works.  Neverthe- 
less the  approval  often  embraces  the  tot^  price.  By  asking  the 
French  railroads  to  come  to  an  understanding  with  them  for  the  es- 
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tablishment  of  common  rates,  the  companies  that  could  dispense  with 
the  administrative  approval  so  far  as  they  are  concerned  voluntarily 
submit  to  it,  since  the  reduction  worked  by  the  tariff  on  that  part 
of  the  rates  that  belongs  to  the  French  railroads  is  applicable  only 
as  long  as  the  whole  tariff  is  itself  applied  as  approved,'  even  for  the 
transportation  made  on  the  lines  that  are  not  under  the  supervision 
of  the  administration ;  but  the  common  tariff  comes  to  an  end  when  it 
is  terminated  by  the  party  which  is  at  liberty  to  discontinue  it,  for  its 
share  of  the  transportation,  without  requiring  an  authorization  of  the 
French  administration. 

For  some  years  past,  in  most  cases,  the  decisions  by  which  these 
tariffs  are  approved  do  so  only  so  far  as  the  share  of  the  French  rail- 
roads is  concerned.  From  the  very  fact  that  they  approve  that 
share  as  a  part  of  the  common  tariff,  they  make  its  application  de- 
pendent on  the  observance  of  engagements  entered  into  by  the  other 
participating  concerns,  but  the  system  leaves  the  latter  free  to  move 
within  the  limits  set  by  their  engagements  as  long  as  they  are  au- 
thorized to  do  so  by  the  legal  regime  to  which  they  are  subject;  for 
instance,  navigation  companies,  which  usually  make  direct  arrange- 
ments and  are  free  to  enter  into  private  contracts,  remain  at  liberty 
to  allow  drawbacks  on  the  share  that  is  given  them  by  the  common 
tariff.  This  share,  in  such  a  case,  bears  the  character  of  a  maximum 
price,  in  consideration  of  which  they  bind  themselves  to  ca^y  all 
freight,  but  it  is  often  reduced  on  large  invoices,  or  when  the  rate  of 
freights  falls  considerably. 

Common  tariffs  constitute  the  most  complex  part  of  tariff  making. 
A  certain  identity  in  the  plan  of  grouping  merchandise  and  those 
tariffs  and  internal  tariffs  was  attained  in  1902.  Nevertheless  the 
use  of  a  common  tariff  is  still  rather  difficult  for  persons  who  have  not 
made  a  constant  practice  of  it. 
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RESPONSE  OF  THE  INTERSTATE  COMMERCE  COMMISSION  TO  THE  SEN- 
ATE RESOLUTION  OF  JANUARY  16,  1905,  CALLING  FOR  FACTS 
AND  INFORMATION  CONCERNING   COMPLAINTS   AND 
CASES  BROUGHT  BEFORE  THE  COMMISSION  AND 
THE   COURTS   INVOLVING  VIOLATIONS  OF 
THE  ACT  TO  REGULATE  COMMERCE 
AND  AMENDMENTS  THEREOF. 
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[Senate  resolution  No.  239,  Fifty-eighth  Congress,  third  sesalon.! 
IN    THE    SENATE    OF    THE    UNITED    STATES. 

Januabt  16,  1905. — Considered  and  agreed  to. 

Mr.  Blkins  submitted  the  following  resolution : 

Resolved,  Tbat  the  Interstate  Commerce  Commission  be,  and  hereby  ls»  di 
rected  to  furnish  to  the  Senate,  as  soon  as  practicable,  the  following  facts  and 
information : 

First.  The  number  of  complaints  of  every  sort  and  description  which  have 
been  made  to  it  against  railroad  companies  since  the  organization  of  the  Com- 
mission ;  the  number  of  such  complaints  which  have  been  disposed  of  inform- 
ally by  the  Commission  without  any  formal  hearing  and  determination,  and 
the  number  of  such  complaints  which  have  come  to  a  formal  hearing  and 
determination  by  the  Commission. 

Second.  The  total  number  of  cases  heard  and  determined  by  the  Commission 
since  its  organization  which  have  been  appealed  to  the  courts ;  the  total  number 
of  such  cases  in  which  the  decisions  of  the  Commission  have  been  sustained, 
tind  the  total  number  of  such  cases  In  which  the  decisions  of  the  Commission 
have  been  reversed  by  the  courts. 

Third.  The  total  number  of  complaints  as  to  excessive  or  exorbitant  rates 
which  have  been  settled  by  the  Commission  without  any  formal  hearing;  the 
total  number  of  cases  of  exorbitant  or  excessive  rates  which  have  been  settled 
by  the  Commission  on  formal  hearing  and  decision,  and  the  total  number  of 
such  cases  which  have  been  appealed  to  the  courts;  also  the  total  number 
of  cases  of  exorbitant  rates  in  which  the  decisions  of  the  Commission  have 
been  sustained  by  the  courts,  and  the  total  number  of  such  cases  in  which  the 
decisions  of  the  Commission  have  been  reversed. 

Fourth.  The  total  number  of  complaints  as  to  unjust  discrimination  which 
have  been  settled  by  the  Commission  without  any  formal  hearing;  the  total 
number  of  cases  of  unjust  discrimination  which  have  been  settled  by  the 
Commission  on  formal  hearing  and  decision,  and  the  total  number  of  such 
cases  which  have  been  appealed  to  the  courts ;  also  the  total  number  of  cases 
of  unjust  discrimination  in  which  the  decisions  of  the  Commission  have  been 
sustained  by  the  courts,  and  the  total  number  of  such  cases  in  which  the 
decisions  of  the  Commission  have  been  reversed. 

Fifth.  The  total  number  of  complaints  of  violation  of  published  rates  which 
have  been  made  to  the  Commission  since  the  enactment  of  the  act  entitled 
"An  act  to  further  regulate  commerce  with  foreign  nations  and  among  the 
States,"  approved  February  nineteenth,  nineteen  hundred  and  three;  the  total 
number  of  such  cases  which  have  been  settled  by  the  Commission  Informally; 
the  total  number  of  such  cases  which  have  been  settled  by  the  Commission  on 
formal  hearing  and  decision  rendered ;  the  total  number  of  such  cases  in  which 
the  Commission  has  appealed  to  the  courts  for  the  suppression  of  such  viola- 
tions of  published  rates,  and  the  total  number  of  such  appeals  which  have  been 
granted  by  the  courts. 

The  Interstate  Commerce  Commission  is  also  hereby  directed  to  furnish  to 
the  Senate  a  list  of  the  cases  of  exorbitant  rates  and  a  list  of  cases  of  unjust 
discrimination  since  the  Commission  was  organized,  and  a  list  of  cases  of 
violations  of  published  rates  since  February  nineteenth,  nineteen  hundred  and 
three,  which  have  been  appealed  to  the  courts,  stating  briefly  the  action  takffl 
by  the  courts  in  each  of  such  cases ;  also  a  list  of  cases  of  violation  of  published 
rates  since  February  nineteenth,  nineteen  hundred  and  three,  in  which  we 
courts  have  enforced  the  observance  of  published  rates  by  proper  orders,  wptei 
and  process  in  the  nature  of  Injunction,  and  a  list  of  the  cases  In  which  the 
courts  have  refused  to  take  such  action. 
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RESPONSE  OF  THE  COMMISSION. 

Interstate  Commerce  Commission, 

Washington,  May  1, 1905. 
To  the  Senate: 

The  Interstate  Commerce  Commission  has  the  honor  to  submit  the 
following  report  in  compliance  with  a  resolution  considered  and 
agreed  to  by  the  Senate,  dated  January  16,  1905,  which  reads  as 
follows : 

Resolved,  That  the  Interstate  Commerce  Commission  be,  and  hereby  Is,  di- 
rected to  furnish  to  the  Senate,  as  soon  as  practicable,  the  following  facts  and 
information : 

First.  The  number  of  complaints  of  every  sort  and  description  which  have 
been  made  to  It  against  railroad  companies  since  the  organization  of  the  Com- 
mission, the  number  of  such  complaints  which  have  been  disposed  of  informally 
by  the  Commission  without  any  formal  hearing  and  determination,  and  the 
number  of  such  complaints  which  have  come  to  a  formal  hearing  and  determi- 
nation by  the  Commission. 

Second.  The  total  number  of  cases  heard  and  determined  by  the  Commission 
since  its  organization  which  have  been  appealed  to  the  courts,  the  total  num- 
ber of  such  cases  in  which  the  decisions  of  the  Commission  have  been  sustained, 
and  the  total  number  of  such  eases  in  which  the  decisions  of  the  Commission 
have  been  reversed  by  the  courts. 

Third.  The  total  number  of  complaints  as  to  excessive  or  exorbitant  rates 
which  have  been  settled  by  the  Commission  without  any  formal  hearing,  the 
total  number  of  cases  of  exorbitant  or  excessive  rates  which  have  been  settled 
by  the  Gommission  on  formal  hearing  and  decision,  and  the  total  number  of 
such  cases  which  have  been  appealed  to  the  courts ;  also  the  total  number  of 
cases  of  exorbitant  rates  In  which  the  decisions  of  the  Commission  have  been 
sustained  by  the  courts  and  the  total  number  of  such  cases  in  which  the  deci- 
sions of  the  Commission  have  been  reversed. 

Fourth.  The  total  number  of  complaints  as  to  unjust  discrimination  which 
have  been  settled  by  the  Commission  without  any  formal  hearing,  the  total 
number  of  eases  of  unjust  discrimination  which  have  been  settled  by  the  Com- 
mission oh  formal  hearing  and  decision,  and  the  total  number  of  such  cases 
which  have  been  appealed  to  the  courts ;  also  the  total  number  of  cases  of 
unjust  discrimination  in  which  the  decisions  of  the  Commission  have  been  sus- 
tained by  the  courts  and  the  total  number  of  such  cases  In  which  the  decisions 
of  the  Commission  have  been  reversed. 

Fifth.  The  total  number  of  complaints  of  violation  of  published  rates  which 
have  been  made  to  the  Commission  since  the  enactment  of  the  act  entitled  "An 
act  to  further  regulate  commerce  with  foreign  nations  and  among  the  States," 
approved  February  19,  1903;  the  total  number  of  such  cases  which  have  been 
settled  by  the  Commission  informally;  the  total  number  of  such  cases  which 
have  been  settled  by  the  Commission  on  formal  hearing  and  decision  rendered ; 
the  total  number  of  such  cases  in  which  the  Commission  has  appealed  to  the 
courts  for  the  suppression  of  such  violations  of  published  rates,  and  the  total 
number  of  such  appeals  which  have  been  granted  by  the  courts. 

The  Interstate  Commerce  Commission  is  also  hereby  directed  to  furnish  to  the 
Senate  a  list  of  the  cases  of  exorbitant  rates  and  a  list  of  cases  of  unjust  dis- 
crimination since  the  Commission  was  organized,  and  a  list  of  cases  of  violations 
of  published  rates  since  February  19,  1903,  which  have  been  appealed  to  the 
courts,  stating  briefly  the  action  taken  by  the  courts  in  each  of  such  cases ;  also 
a  list  of  cases  of  violation  of  published  rates  since  February  19,  1903,  in  which 
the  courts  have  enforced  the  observance  of  published  rates,  by  proper  orders,  • 
writSj  and  process  in  the  nature  of  injunction,  and  a  list  of  the  cases  in  which 
the  courts  have  refused  to  take  such  action. 
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The  information  furnished  in  response  to  this  resolution  is  brought 
down  to  March  1,  1905,  and  includes  formal  complaints  since  the  or- 
ganization of  the  Commission',  informal  complaints  since  January  1, 
1900,  and  cases  which  have  been  taken  to  the  courts  to  enforce  orders 
of  the  Commission.  It  is  extremely  difficult  to  enumerate  the  in- 
formal complaints  received  before  January  1,  1900,  because  prior  to 
that  date  all  such  complaints  (which  are  usually  in  the  form  of  let- 
ters) were  disposed  of  as  belonging  to  the  general  correspondence  of 
the  Commission,  and  were  indexed  and  filed  away  simply  as  letters 
and  not  as  complaints.  To  examine  the  voluminous  correspondence 
of  the  Commission  for  the  thirteen  years  prior  to  1900  and  separate 
the  letters  which  contained  complaints  of  one  sort  and  another,  and 
then  to  show  the  action  taken  in  each  case  and  its  final  disposition, 
would  be  a  very  laborious  and  protracted  undertaking.  Since  about 
the  1st  of  January,  1900,  all  informal  complaints  have  been  kept  sepa- 
rate from  other  correspondence  and  carefully  docketed,  and  full  in- 
formation in  regard  thereto  can  be  readily  supplied.  If  further 
information  respecting  informal  complaints  previous  to  that  date  is 
desired,  the  Commission  will,  upon  direction,  cheerfully  enter  upon 
its  preparation  and  submit  a  supplemental  report  as  soon  as  prac- 
ticable. 

Formal  complaints  constitute  the  basis  of  investigations  provided 
for  in  section  13  of  the  act  to  regulate  commerce,  in  which  the  de- 
fendant carriers  must  be  notified  to  file  answer  or  satisfy  the  com- 
plaint within  a  specified  time.  When  the  testimony  has  been  con- 
cluded in  these  investigations,  oral  arguments  are  frequently  pre- 
sented and  briefs  are  usually  filed.  A  printed  decision  is  issued  in 
each  case,  containing  the  findings  of  fact  and  conclusions  of  the  Com- 
mission, and  an  order  is  entered  and  served  unless  the  decision  is 
such  as  to  render  an  order  unnecessary.  The  number  of  formal 
complaints  stated  in  this  report  includes  investigations  by  the  Com- 
mission upon  its  own  motion,  which,  under  section  13  of  the  statute, 
may  be  instituted  in  the  same  manner  and  to  the  same  effect  as  though 
complaint  had  been  made. 

Informal  complaints  are  mostly  in  letters  setting  forth  alleged 
grievances,  and  are  investigated  through  correspondence  or  confer- 
ences with  railroad  officials,  with  the  view  of  effecting  settlement 
without  resort  to  formal  proceedings.  This  procedure  avoids  delay 
and  relieves  the  parties,  as  well  as  the  Government,  from  the  trouble 
and.  expense  of  formal  hearings.  Some  of  these  complaints  are 
promptly  settled  or  otherwise  disposed  of,  while  others  require  care- 
ful investigation  and  long  correspondence. 

These  informal  complaints  include  overcharges,  misrouting,  dis- 
crimination in  furnishing  cars,  and  damage  or  loss  of  freight  in 
transit,  and  a  large  number  relate  to  alleged  unlawful  adjustments  of 
tariff  charges.  While  many  claims  for  overcharge  or  misapplicajjon 
of  tariff  rates  are  settled  and  matters  involving  failure  to  furnish  cars 
are  adjusted  upon  formal  complaints,  comparatively  few  changes  in 
the  published  classification  of  rates  result  from  such  preliminary  in- 
vestigations, and  it  is  that  class  of  cases  which  are  most  frequently 
transformed  by  regular  complaint  into  formal  proceedings. 

In  522  cases  complaining  shippers  have  been  advised  that  formal 
proceedings  were  necessary  to  further  action,  while  in  many  m- 
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stances  complainants  have  not  presented  formal  petitions  on  account 
of  the  Commission's  lack  of  authority  under  the  present  law. 

Stating  the  tqtal  number  of  complaints,  formal  or  informal,  by  no 
means  indicates  the  number  of  persons  directly  interested,  for  it  fre- 
quently happens  that  complaint  is  made  by  a  commercial  organiza- 
tion in  behalf  of  numerous  shippers  of  a  particular  localitv.  The 
cases  instituted  by  the  National  Hay  Association,  the  Wholesale 
Lumber  Dealers'  Association,  the  Cattle  Eaisers'  Association  of  Texas, 
and  boards  of  trade  and  chambers  of  commerce  in  various  cities  are 
examples.  Informal  complaints  are  treated  in  various  ways  accord- 
ing to  the  matters  involved,  the  circumstances  disclosed  by  informal 
investigation,  and  the  state  of  the  law  with  reference  to  the  particu^ 
lar  facts.  A  considerable  number  of  informal  complaints  are  made 
formal  as  the  result  of  preliminary  inquiry,  and  thereafter  investi- 
gated as  such  upon  notice  and  hearing.  In  numerous  cases  of  in- 
formal complaint  the  parties  are  advised  that  the  Commission  is 
without  jurisdiction^  and  in  some  cases  no  action  is  taken  because  the 
complainants  are  either  unable  or  unwilling  to  furnish  necessary 
information  which  the  Commission  has  duly  requested. 

With  this  general  statement  we  proceed  to  answer  the  questions 
asked  in  the  order  in  which  they  appear  in  the  resolution. 
=  Kpst.  The  number  of  formal  complaints  filed  with  the  Commission 
from  April  5j  1887,  the  date  of  its  organization,  to  March  1,  1905,  is 
770,  These  mclude  investigations  by  the  Commission  on  its  own 
motion. 

Here  again  it  should  be  noted  that  the  number  of  cases  by  no  means 
measures  the  extent  and  variety  of  the  interests  involved,  since  a 
single  case  may  be  brought  by  a  municipal  or  commercial  organiza- 
tion on  behalf  of  all  shippers  m  an  important  locality  and  against  an 
entire  group  of  carriers -reaching  numerous  sections  and  distant  points 
of  origin  ordestination. 

The  number  of  these  formal  proceedings  which  have  come  to  final 
hearing  and  been  determined  by  the  Commission  or  otherwise  con- 
cluded, including  formal  investigations  by  the  Commission  on  its 
own  motion,  is  400. 

The  number  of  cases  settled  or  for  other  reasons  discontinued  is 
206.  The  number  indefinitdiy  postponed  on  request  of  complainants 
or  for  other  reasons  is  74.  Ihe  number  heard  but  not  decided  is  20. 
The  number  of  cases  partially  "heard  is  27.  The  number  of  cases  in 
which  no  hearing  has  been  had  is  43.  These  figures  are  also  for  the 
period  between  April  5, 1887,  and  March  1,  1905. 

There  have  been  rendered  by  the  Commission  312  formal  decisions, 
in  each  of  which  a  full  report  and  opinion  was  prepared  and  pub- 
hshed,  24  memorandum  decisionSj  13  decisions  on  applications  for 
rehearing,  and  5  decisions  on  applications  for  relief  under  the  fourth 
section  or  long  and  short  haul  provision  of  the  statute. 

The  number  of  informal  complaints  filed  with  the  Commission  be- 
tween January  1, 1900,  and  March  1, 1905,  is  2,296. 

The  number  of  informal  complaints  disposed  of  as  such  during 
that  period  is  2,171. 

Second.  The  number  of  cases  heard  and  determined  by  the  Com- 
mission since  its  organization  which  have  been  taken  to  the  courts  on 
petitions  to  enforce  the  orders  of  the  Commission  is  45. 

In  8  cases  the  ruling  of  the  Commission  was  sustained;    in  29 


302  APPENDIX   D. 

cases  the  courts  declined,  in,  26  decisions,  to  enforce  the  orders  in 
question.  Four  cases  have  been  discontinued,  and  4  are  now  pend- 
ing in  circuit  courts.  In  6  of  the  29  cases  in  which  the  orders  were 
not  enforced  the  decision  ■^as  based  wholly  or  partly — ^perhaps  it 
would  be  fair  to  say  mainly — upon  the  ground  that  the  new  trial  in 
the  courts,  which  occurs  under  the  present  law,  developed  such  a  dif- 
ferent state  of  facts  from  those  found  by  the  Conmiission,  because  of 
new  and  additional  evidence  not  produced  before  the  Commission,  as 
to  modify  or  change  in  material  respects  the  findings  upon  which  the 
ruling  of  the  Commission  was  predicated.  In  the  other  23  cases  the 
decisions  of  the  courts,  also  rendered  after  new  trial,  were  based  upon 
a  different  construction  of  the  act  than  had  been  made  and  attempted 
to  be  applied  by  the  Commission.  In  these  cases,  in  other  words,  the 
courts  held  directly  or  by  implication  that  the  statute  did  not  give 
the  Commission  authority  to  make  the  orders  sought  to  be  enforced. 

The  courts  have  not  held  in  these  cases  that  the  grievance  found 
and  condemned  by  the  Commission  did  not  exist  in  fact  as  ascertained 
and  reported;  they  have  merely  held  that  the  things  done  which 
constituted  the  grievance  could  not  be  prevented  under  the  present 
law.  It  was  not  decided  in  any  case  that  the  acts  complained  of  were 
not  wrongful  and  unjust,  but  that  the  correction  attempted  by  the 
Commission  was  not  within  the  scope  of  its  authority.  For  example, 
a  considerable  number  of  the  cases  here  referred  to  grew  out  of  the 
efforts  of  the  Commission  to  give  some  practical  meaning  and  effect 
to  the  long  and  short  haul  provision  of  the  act,  and  so  put  some  check 
upon  the  class  of  discriminations  to  which  the  fourth  section  was 
supposed  to  have  actual  and  potential  application.  All  these  efforts 
failed,  as  is  well  known,  with  the  result  that  the  long  and  short  haul 
section  has  for  all  practical  purposes  been  eliminated  from  the 
statute.  In  several  other  cases  the  orders  of  the  Commission  were 
not  enforced  because  it  was  held  that  they  amounted  to  the  fixing 
of  rates  for  future  observance,  and  that  such  authority  is  not  con- 
ferred by  the  act.  In  one  case  it  was  decided  that  the  Commission 
has  no  power  to  require  connecting  roads  to  form  a  through  route 
and  establish  through  rates  over  the  same,  although  the  obligation 
to  do  so  seems  to  be  contemplated  by  the  second  paragraph  of  the 
third  section.  In  another  case  it  was  held  that  the  Commission  was 
in  error  in  ruling,  as  it  did,  that  the  regulating  statute  does  not 
permit  lower  charges  on  import  traflSc  than  are  contemporaneously 
imposed  upon  domestic  traffic  of  the  same  sort  carried  between  the 
same  points. 

In  some  of  the  cases  in  which  the  Commission  has  been  sustained 
the  orders  were  complied  with  by  the  carriers  after  proceedings 
were  begun  for  their  enforcement  and  no  decisions  were  rendered. 

Included  in  the  six  cases  above  mentioned,  in  which  the  orders 
were  not  enforced,  is  a  case  relating  to  terminal  charges  on  live 
stock  in  the  city  of  Chicago,  but  it  should  be  noted  in  that  case  that 
the  ruling  of  the  Commission  upon  the  main  question  in  controversy 
was  sustamed  by  the. Supreme  Court,  as  will  appear  from  the  opinion 
delivered.  (Interstate  Commerce  Commission  v.  C.  B.  and  Q.  R-  ". 
Co.  et  al.,  186  U.  S.,  320.) 

Third.  The  total  number  of  formal  complaints  involving  exces- 
sive or  exorbitant  rates  which  have  been  settled  without  any  formal 
hearing  is  188. 
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The  total  number  of  formal  complaints  alleging  excessive  or  ex- 
orbitant rates  decided  by  the  Commission  on  formal  hearing  is  327. 
In  addition,  24  cases  of  this  character  have  been  disposed  of  by  inves- 
tigation and  without  decision.  The  327  decided  cases  include  those 
dSmissed,  those  in  which  for  particular  reasons  it  was  unnecessary 
to  issue  an  order,  and  those  in  which  mandatory  orders  were  issued. 
A  large  number  of  these  cases  also  involved  unjust  discrimination. 
Excepting  those  which  have  been  carried  to  the  courts,  these  cases 
are  to  be  regarded  as  settled  either  by  dismissal,  concession  of  relief 
by  ttie  carriers,  compliance  by  the  carriers  with  the  orders  in  whole 
or  in  part,  or  because,  under  then  recent  decisions  of  the  courts  con- 
struing the  law,  it  was  deemed  useless  to  attempt  enforcement  of  the 
orders.  The  number  of  cases  of  this  class  taken  to  the  courts  and 
the  decisions  of  the  courts  therein  are  stated  above  in  the  second  sub- 
division of  this  report. 

The  number  of  mformal  complaints  between  January  1,  1900,  and 
March  1,  1905,  relating  to  excessive  or  exorbitant  rates  which  have 
been  settled  by  the  Commission  is  139.  A  large  number  of  com- 
plaints of  this  description  received  during  that  period  could  not  be 
settled  as  informal  complaints,  and  were  not  changed  to  formal  com- 
plaints because  of  lack  of  authority  in  the  Commission  to  afPord  any 
redress  under  the  present  law. 

Cases  taken  to  the  courts  to  enforce  orders  of  the  Commission 
have  often  involved  both  excessive  rates  and  unjust  discrimination. 
To  separate  these  cases  into  classes  is  to  make  a  somewhat  arbitrary 
division  and  necessarily  involves  a  considerable  duplication. 

Bearing  this  in  mind,  it  may  be  said  that  the. number  of  cases  taken 
to  the  courts  involving  excessive  or  unreasonable  rates  is  15.  In  3 
of  these  the  ruling  of  the  Commission  was  in  effect  sustained ;  in 
the  other  12  the  orders  were  not  enforced  for  the  above-stated  reason — 
that  the  Commission  was  held  to  be  without  authorii^  to  make  them. 
Similarly,  the  number  of  cases  taken  to  the  courts  involving  unjust 
discrimination  is  32.  In  8  of  these  the  ruling  of  the  Commission  was 
sustained;  in  the  other  24  the  courts  refused  upon  substantially  the 
same  grounds  to  enforce  the  orders. 

It  atiould  be  further  noted  in  this  connection  that  these  are  typical 
and  representative  cases.  They  illustrate  the  different  kinds  of  in- 
justice and  wrongdoing  of  which  complaint  is  made  and  which  are 
found  to  exist,  and  show  in  most  instances  that  the  regulating  act 
as  construed  by  the  courts  does  not  give  the  Commission  authority 
to  apply  the  needful  remedy. 

In  order  that  the  nature  and  significance  of  these  decisions  may  be 
fully  understood,  there  is  appended  hereto  as  a  part  of  this  report 
(Appendix  A)  a  list  of  all  the  cases  which  have  been  taken  to  the 
courts  to  enforce  orders  of  the  Commission,  with  a  brief  statement 
m  each  case  of  the  cause  of  complaint,  the  decision  of  the  Commission, 
and  the  grounds  upon  which  the  courts  refused  to  enforce  the  order 
when  that  occurred. 

Fourth.  The  number  of  formal  complaints  alleging  unjust  dis- 
OTJmination,  including  all  cases  under  the  second,  third,  and  fourth 
sections  of  the  act,  which  have  been  settled  by  the  Commission  with- 
out any  formal  hearing  is  176. 
The  number  of  formal  complaints  involving  unjust  discrimination, 
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under  sections  2,  3,  and  4  of  the  statute,  which  have  been  decided 
by  the  Commission  is  339.  In  addition,  27  cases  of  this  character 
have  been  disposed  of  without  investigation.  The  339  decided  cases 
include  those  dismissed;  those  in  which,  for  particular  reasons,  it 
was  unnecessary  to  issue  orders,  and  those  m  which  mandatory 
orders  were  issued.  A  large  number  of  these  cases  also  related  to 
excessive  or  exorbitant  charges.  Excepting  those  which  have  been 
carried  to  the  courts,  these  cases  are  to  be  regarded  as  settled  either 
by  dismissal,  concession  of  relief  by  the  carriers,  compliance  by  the 
carriers  with  the  orders  in  whole  or  in  part,  or  because,  imder  then 
recent  decisions  of  the  courts  construing  the  law,  it  was  deemed  use- 
less to  attempt  enforcement  of  the  orders.  The  number  of  cases  of 
this  class  taken  to  the  courts  and  the  decisions  of  the  courts  therein 
are  stated  above  in  the  third  subdivision  of  this  report. 

Under  this  heading  it  should  be  stated  that  there  have  been  73 
cases  for  relief  from  the  operation  of  the  fourth  section  of  the  act, 
or  long  and  short  haul  clause.  With  a  few  exceptions  these  applica- 
tions were  all  made  during  the  first  two  or  three  years  after  the 
organization  of  the  Commission.  No  application  for  relief  from  the 
operation  of  the  fourth  section  has  been  filed  since  the  Supreme  Court 
held  that  the  construction  given  to  that  section  by  the  Commission 
was  erroneous. 

The  number  of  informal  complaints  between  January  1,  1900,  and 
January  16,  1905,  relating  to  unjust  discrimination,  which  have  been 
settled  by  the  Commission  is  145. 

Fifth.  The  total  number  of  formal  complaints  for  violation  of 
published  rates  or  failure  to  publish  tariifs  since  the  act  of  February 
19, 1903,  is  27. 

The  number  of  formal  complaints  of  this  nature  which  have  been 
heard  and  decided  is  10,  and  1  case  has  been  disposed  of  without 
hearing.  Excepting  cases  pending  in  court  and  those  which  are  to  be 
instituted,  the  decisions  rendered  in  these  cases  have  been  complied 
with.  One  case  has  been  instituted  in  court  since  the  act  of  February 
19, 1903,  but  in  this  case  no  decision  was  rendered  by  tl\p  Commission, 
the  suit  having  been  brought  by  the  Commission  upon  an  investiga- 
tion by  it  of  certain  charges  on  coal.  There  are  also  pending  in  court 
14  cases  which  were  brought  prior  to  the  act  of  February  19, 1903,  in 
which  temporary  injimctions  were  granted,  but  which  are  to  proceed 
as  under  the  provisions  of  that  statute. 

A  list  of  formal  proceedings  involving  excessive  or  exorbitant  rates 
brought  before  the  Commission  from  the  date  of  its  organization  up 
to  March  1,  1905,  is  appended  hereto  (Appendix  B),  and  with  that 
list  will  be  found  a  statement  showing  the  nature  of  the  various 
informal  complaints  of  excessive  or  exorbitant  charges  filed  between 
January  1, 1900,  and  March  1, 1905. 

A  list  of  formal  proceedings  involving  unjust  discrimination  under 
sections  2,  3,  and  4  of  the  act,  brought  before  the  Commission  from 
the  date  of  its  organization  up  to  March  1,  1905,  including  applica- 
tions for  relief  under  the  fourth  section,  is  appended  hereto  (Appendix 
C),  and  with  that  list  will  be  found  a  statement  showing  the  nature 
of  the  various  informal  complaints  of  unjust  discrimination  filed 
between  January  1, 1900,  and  March  1, 1905. 

A  list  of  additional  investigations  by  the  Commission  is  shown  w 
Appendix  D. 
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A  list  of  formal  proceedings,  involving  the  publication  of  rates  or 
the  observance  of  published  tariffs,  brought  before  the  Commission 
between  February  19,  1903,  and  March  1,  1905,  is  appended  hereto 
(Appendix  E),  and  with  that  list  will  be  found  a  statement  showing 
the  nature  of  the  various  informal  complaints  involving  the  publica- 
tion of  rates  or  the  observance  of  published  rates  filed  with  the  Com- 
jnission  between  February  19, 1903,  and  March  1, 1905. 

A  list  of  cases  pending  in  courts  under  the  act  of  February  19, 
1903,  entitled  '^An^act  to  further  regulate  commerce  with  foreign 
nations  and  among  the  States,"  will  be  found  in  Appendix  A,  follow- 
ing the  statement  of  cases  relating  to  enforcement  of  orders  of  the 
Commission. 

All  of  which  is  respectfully  submitted. 

Martin  A.  Knapp,  Chairman. 


Appendix  A. 

CASES  INSTITUTED  IN  COURTS  TO  ENFORCE  ORDERS  OF  THE  COM- 
MISSION UNDER  ACT  TO  REGULATE  COMMERCE;  AND  CASES 
BROUGHT  IN  THE  COURTS  UNDER  THE  "ACT  TO  FURTHER  REGU- 
LATE   COMMERCE    WITH    FOREIGN    NATIONS    AND    AMONG    THE 

STATES." 

Cases  Instituted  in  Couets  to  Enfoece  Obdebs  ojt  the  Commission  undeb 
Act  to  Regulate  Commebob. 

kentucky  and  indiana  bbidge  company  v.  ix)uisville  and  nashvilte  eailboad 

company. 

(2  I.  C.  C.  Rep.,  162;  37  Fed.  Rep.,  567.) 

In  this  case  the  compljiint  before  the  Commission  was  that  the  defendant  car- 
rier refused  to  interchange  traffic  at  Louisville,  Ky.,  with  complainant  or  the 
carriers  using  its  bridge  across  the  Ohio  River  at  Ijouisville  and  its  tracks  in 
that  city.  The  case  was  brought  under  'the  second  paragraph  of  section  3  of  the 
act  to  regulate  commerce,  which  requires  carriers  to  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of  traffic  between  their  respective 
lines,  and  not  to  discriminate  in  rates  between  connecting  carriers. 

In  its.  decision,  rendered  August  2,  1888,  the  Commission  held  that  the  bridge 
company  was  a  common  carrier,  and  ordered  the  Louisville  and  Nashville  to 
cease  and  desist  from  its  refusal  to  interchange  traffic  with  the  complainant 
and  carriers  using  its  track  In  Louisville  and  from  failing  to  afford  complainant 
at  Louisville  the  same  facilities  which,  or  facilities  equal  to,  those  it  accorded  to 
all  other  carriers  at  points  of  connection  with  their  lines  in  Louisville. 

The  defendant  having  declined  to  obey  the  order,  the  complainant  brought  suit 
to  enforce  the  order  in  the  United  States  circuit  court  for  the  district  of  Ken- 
tucky. In  January,  1889,  the  circuit  court  (Jackson,  circuit  judge)  rendered  its 
decision,  refusing  to  sustain  the  order  of  the  Commission  and  dismissing  the 
petition. 

This  was  the  flrst  case  brought  in  court  to  enforce  an  order  of  the  Commission, 
and  in  its  decision  the  court  undertook  to  construe  generally  the  provisions  of 
the  regulating  statute.  It  was  held,  among  other  things,  that  the  Commission 
is  an  administrative  body,  not  a  court,  but  proceeding  in  the  hearing  and  dispo- 
sition of  cases  according  to  judicial  forms,  though  without  judicial  powers,  and 
that  in  respect  of  interstate-commerce  matters  covered  by  the  law  it  "may  be 
regarded  as  the  general  referee  of  every  circuit  court  of  the  United  States ;  that 
the  trial  in  court  is  de  novo ;  that  the  regulation  provided  In  the  act  is  constitu- 
tional ;  that  the  complaining  bridge  company  was  not  a  common  carrier  within 
the  meaning  of  the  first  section  of  the  act  to  regulate  commerce,  and  that  the 
act  does  not  undertake  to  require  a  common  carrier  subject  to  its  provisions  to 
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establish  through  routes  with  all  connecting  lines  if  it  does  so  with  one  or  more 
lines.  The  court  also  discussed  to  some  extent  the  power  of  Congress,  and  said: 
"  Possessing  such  sovereign  and  exclusive  power  over  the  subject  of  commerce 
among  the  States,  it  is  difficult  to  understand  why  Congress  may  not  legislate 
in  resiaect  thereto  to  the  same  extent  both  as  to  rates  and  all  other  matters  of 
regulation  as  the  States  may  do  in  respect  to  purely  local  or  internal  commerce." 
This  decision  rested  solely  upon  the  two  questions  Involving  construction  of 
the  law,  as  above  stated,  and  such  judicial  interpretation  was  contrary  to  that 
which  had  been  announced  by  the  Commission  as  to  the  character  of  the  com- 
plaint and  the  requirement  of  the  statute  with  respect  to  facilities  for  inter- 
change of  traffic  and  through  routes  over  connecting  lines. 

INTERSTATE    COMMEECE    COMMISSION    V.    BALTIMORE    AND    OHIO   BAILBOAD    C0MP.iNT. 

(3  I.  C.  C.  Rep.,  465;  43  Fed.  Rep.,  87;  115  U.  S.,  263.) 

The  Pittsburg,  Cincinnati  and  St.  Louis  Railway  Company  filed  a  complaint 
with  the  Commission  against  the  Baltimore  and  Ohio  Railroad  Company,  alleg- 
ing that  the  practice  of  the  lattter  company  in  malting  lower  passenger  fares  per 
capita  for  parties  of  ten  or  more  than  it  fixed  for  single  passengers  constituted 
unjust  discrimination  under  the  act  to  regulate  commerce.  The  Commission 
held  that  such  party  rates  unlawfully  discriminated  against  the  single  passenger, 
and  ordered  the  defendant  carrier  to  cease  and  desist  from  the  practice. 

On  failure  of  the  Baltimore  and  Ohio  to  obey  the  order,  suit  for  its  enforce- 
ment was  brought  by  the  Commission  in  the  United  States  circuit  court  for  the 
southern  district  of  Ohio.  That  court  dismissed  the  petition  of  the  Commis- 
sion, and  thereupon  the  case  was  appealed  to  the  United  States  Supreme  Court, 
which,  in  an  opinion  delivered  by  Mr.  Justice  Brown  on  May  16,  1892,  affirmed 
the  decision  of  the  circuit  court.  The  act  to  regulate  commerce  provides  in  the 
twenty-second  section  "  that  nothing  in  this  act  shall  prevent  •  ♦  *  the 
issuance  of  mileage,  excursion,  or  commutation  passenger  tickets,"  and  it  was 
claimed  by  the  defendant  carrier  before  the  Commission  and  in  the  courts  that 
these  party-rate  tickets  were  commutation  tickets.  The  Commission  held  that 
they  were  not,  and  that  party  rates  lower  than  the  rates  for  single  passengers 
were  illegal.  •  The  circuit  court  held  that  the  party-rate  ticket  is  a  commuta- 
tion ticket,  and  also  that  there  is  nothing  In  the  act  which  prevents  a  carrier 
from  making  rates  based  upon  the  wholesale  and  retail  principle.  The  Supreme 
Court  apparently  Inclined  to  the  view  that  the  party-rate  ticket  is  not  a  "  com- 
mutation ticket "  as  that  term  is  applied  in  railway  usage,  ajid  said  that, 
assuming  it  is  not,  the  act  was  not  intended  to  ignore  the  principle  that 
one  can  sell  cheaper  at  wholesale  than  at  retail.  The  court  held,  in  substance, 
that  the  difference  In  charge  against  the  single  passenger  was  not  In  violation  of 
the  second  section  of  the  law,  which  prohibits  any  difference  in  charge  for 
"  like  and  contemporaneous  service  in  the  transportation  of  a  like  kind  of  traffic 
under  substantially  similar  circumstances  and  conditions."  The  court  had 
occasion  to  say,  in  considering  this  case,  that  a  charge  may  be  perfectly  reason- 
able under  section  1,  and  yet  may  create  an  unjust  discrimination  or  an  unrea- 
sonable preference  under  sections  2  and  3  of  the  act. 

As  will  be  observed,  the  disposition  of  this  case  by  the  court  depended 
entirely  upon  its  interpretation  of  the  second,  third,  and  twenty-second  sections 
of  the  statute. 

INTERSTATE   COMMERCE   COMMISSION  V.  ATCHISON,  TOPEKA  AND  SANTA  FE  BAILWAT 

COMPANY  ET  AL. 

(4  I.  C.  C.  Rep.,  104 ;  50  Fed.  Rep.,  295 ;  149  U.  S.,  264.) 

The  board  of  trade  of  San  Bernardino,  Cal.,  complained  to  the  Commission 
against  the  Atchison,  Topeka  and  Santa  Fe  Railway  Company  and  othei:  carriers 
that  through  freight  rates  from  New  York,  Cliicago,  and  Kansas  City  and  other 
points  east  of  the  Missouri  River  were  unlawfully  higher  over  the  same  line 
and  in  the  same  direction  for  a  shorter  di^ance  to  San  Bernardino,  Cal.,  than 
for  a  longer  .distance  to  Los  Angeles,  Cal.  The  carriers  averred  that  dis- 
similarity in  circumstances  and  conditions  governing  the  transportation  to  tte 
shorter  and  longer  distance  points  justified  the  lower  charge  for  the  '"i^r 
haul,  and  it  was  claimed  that  water  competition  to  Los  Angeles  created  the  dis- 
similarity.   The  record  before  the  Commission  did  not  demonstrate  the  exist- 
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ence  of  actual  and  controlling  water  competition  from  New  York  to  Los  Angeles, 
and  the  CJommlsslon  said  in  its  opinion  that  if  such  water  competition  from 
New  York  had  been  proven  it  would  not  establish  the  existence  of  like  com- 
petition from  interior  points.  The  Commission  held  that  possible  competition 
by  water  is  not  sufficient  to  justify  a  greater  charge  for  a  shorter  distance, 
and  that,  under  the  fourth  section  of  the  act,  competition  must  be  actual,  and  so 
controlling  as  to  take  freight  at  a  lower  charge  for  a  longer  distance.  The 
greater  charge  to  San  Bernardino  than  to  Los  Angeles  was  held  unlawful  and 
tiie  carriers  required  to  cease  and  desist  therefrom. 

The  case  was  carried  to  the  United  States  circuit  court  for  the  southern  dis- 
trict of  California  upon  the  refusal  of  the  carriers  to  obey  the  order.  In  this 
case  It  was  first  held  by  the  court  in  a  case  brought  to  enforce  an  order  of  the 
Oommission  that  railway  competition  as  well  as  water  competition  may  create 
dissimilarity  of  circumstances  and  conditions  and  thereby  justify  a  lower  charge 
for  a  longer  haul.  The  court  found  upon  a  new  trial  and  additional  evidence 
that  there  was  active  competition  by  railroad  and  also  by  water  at  Los  Angeles 
for  the  transportation  of  the  freight  involved  in  the  case  and  that  this  jiistified 
the  carriers  in  charging  a  less  rate  to  Los  Angeles  than  to  San  Bernardino,  and 
thereupon  dismissed  the  petition  of  the  Commission. 

The  ease  was  appealed  to  the  United  States  Supreme  Court,  but  the  appeal 
was  dismissed  on  the  ground  that  it  should  have  been  taken  to  the  circuit  court 
of  appeals,  which  had  been  established  during  the  progress  of  the  proceeding. 
The  case  was  subsequently  appealed  to  the  circuit  court  of  appeals,  but  because 
of  the  great  cost  involved  in  printing  the  long  record  which  had  been  made  in 
the  circuit  court  and  the  fact  that  other  cases  involving  construction  of  the  long 
and  short  haul  section  were  pending  in  other  Federal  courts  it  was  deemed 
advisable  to  dismiss  the  appeal. 

Upon  the  decision  of  the  United  States  Supreme  Court  that  cases  to  enforce 
orders  of  the  Commission  must  be  first  appealed  to  the  circuit  court  of  appeals, 
appeals  were  taken  to  the  circuit  court  of  appeals  in  all  subsequent  proceedings 
of  that  character  until  the  passage  of  the  act  of  February  19,  1903,  entitled  "An 
act  to  further  regulate  commerce  with  foreign  nations  and  among  the  States." 

IHTEBSTATE   OOMMBECE   COMMISSION   V.    LEHIGH   VALLEY   RAILROAD   COMPANY. 

(4  I.  C.  C.  Bep.,  535;  49  Fed.  Rep.,  177;  74  Fed.  Rep.,  784.) 

In  October,  1888,  Ooxe  Bros.  &  Co.  brought  complaint  before  the  Commission 
against  the  Lehigh  Valley  Railroad  Company,  alleging,  among  other  things,  that 
the  rates  established  by  that  carrier  for  transporting  anthracite  coal  from  the 
anthracite  coal  regions  of  Pennsylvania  to  tide  water  at  Perth  Amboy,  N.  J., 
were  unreasonable  and  unjust.  After  taking  voluminous  testimony  the  Com- 
mission found  that  the  carrier  had  enforced  for  a  period  of  two  years  prior  to 
the  enactment  of  the  act  to  regulate  commerce  rates  on  anthracite  coal  con- 
siderably lower  than  the  rates  complained  of  and  which  were  higher  on  coal  than 
on  iron  ore,  pig  iron,  and  other  low-grade  freight,  and  also  higher  than  the 
charges  of  the  carrier  on  general  freight,  the  expense  of  carrying  which  was 
much  greater  than  the  cost  of  carrying  coal.  The  Commission  held  such  higher 
charges  on  coal  to  be  unreasonable  and  ordered  the  defendant  to  cease  and  desist 
from  charging  more  than  the  maximum  rate  which  it  found  to  be  reasonable. 

The  Lehigh  Valley  declined  to  comply  with  the  order,  and  suit  to  enforce  it 
was  brought  in  the  United  States  circuit  court  for  the  eastern  district  of  Penn- 
sylvania. Upon  motion  made  on  behalf  of  the  Commission  for  a  preliminary 
injunction,  the  court  held  that  a  preliminary  injunction  to  restrain  a  carrier 
from  disobeying  an  order  of  the  Commission  will  not  be  granted  under  section  16 
of  the  statute  when  the  answer  denies  the  facts  on  which  the  order  was  based. 

The  circuit  court  refused  to  enforce  the  order  of  the  Commission,  and  the 
decision  rests  upon  one  particular  matter  of  fact  and  a  ruling  that  the  Com- 
mission had  no  power  to  prescribe  a  reasonable  maximum  rate.  In  its  find- 
ings the  Commission  estimated  the  cost  of  the  Lehigh  Valley  for  carrying  this 
coal  to  tide  water  to  be  85  cents  per  ton.  The  court  said  that  this  estimate  by 
the  Commission  was  explained  in  the  brief  of  counsel  for  the  Commission  as 
having  been  arrived  at  by  taking  the  average  freight  revenue  per  ton  to  the 
carrier  of  $1,495  in  connection  with  the  showing  that  nearly  56  per  cent  of  the 
company's  gross  revenue  from  coal  was  absorbed  by  the  cost  of  carriage,  and 
that  it  followed,  therefore,  that  56  per  cent  of  the  average  rate  of  $1,495  per  ton 
would  furnish  83.7  cents  as  a  basis  on  which  to  estimate  the  cost  of  carrying  a  ton 
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of  anthracite  coal  from  the  mines  to  Perth  Amboy  in  1887.  The  estimate  of  the 
Commission  increased  this  to  85  cents.  Tlie  court  held  that  this  method  of 
estimating  the  cost  of  carrying  coal  was  not  justified  because  it  assumed  that 
the  expense  of  transporting  coal  over  this  particular  branch  of  the  carrier's 
system  was  necessarily  only  the  average  cost  of  carrying  the  coal  upon  the 
carrier's  entire  system.  Although  the  court  found  against  the  Commission  on 
this  question  of  fact,  it  also  held  that  the  Commission  had  no  authority  under 
the  statute  to  prescribe  a  maximum  reasonable  rate,  and  it  based  this  ruling 
upon  the  decision  of  the  United  States  Supreme  Court,  which  had  been  lately 
rendered  in  the  case  of  the  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway 
Company  v.  The  Interstate  Commerce  Commission,  known  as  the  "  Social  Circle 
Case."  The  circuit  court  states  that  the  views  expressed  by  the  Supreme  Court 
in  that  case  showed  that  the  Commission  is  not  clothed  with  the  power  to  fix 
rates,  which  it  undertoolt  to  exercise  in  this  case. 

Wliile  it  Is  true  that  the  circuit  court  found  against  the  Commission  upon 
the  question  of  fact  above  stated,  it  is  evident  that  if  upon  that  question  of 
fact  the  Commission  had  been  sustained  the  court  would  nevertheless  have 
been  constrained  to  decline  to  enforce  the  order  under  the  decision  of  the 
Supreme  Court  in  the  Social  Circle  Case,  which  it  cited  and  applied. 

CINCINNATI,    NEW    ORLEANS    AND   TEXAS    PACIFIC    RAILWAY    COMPANY   ET   AL.   V. 
INTERSTATE   COMMERCE   COMMISSION.. 

(4  I.  C.  C.  Rep.,  744;  56  Fed.  Rep.,  925;  4  I.  C.  Rep.,  582;  162  U.  S.  184.) 

The  .Tames  &  Mayer  Buggy  Company,  of  Cincinnati,  Ohio,  in  October,  1899, 
complained  to  the  Commission  that  the  defendant  carriers  charged  the  same 
rate  for  the  transportation  of  vehicles  from  Cincinnati  whether  the  shipment 
was  to  Atlanta,  Ga.,  474  miles,  or  to  Augusta,  Ga.,  645  miles,  and  charged  30  cents 
per  hundred  pounds  additional  on  shipments  of  the  same  vehicles  to  Social  Cir- 
cle, Ga.,  526  miles,  a  point  intermediate  between  Atlanta  and  Augusta.  The 
rate  to  Atlanta  was  claimed  to  be  unreasonable  and  the  rate  to  Social  Circle 
was  alleged  to  violate  the  long  and  short  haul  clause.  Competition  was  relied 
upon  by  the  carriers  to  justify  the  rates,  and  they  denied  that  the  rate  to 
Atlanta  was  unreasonable. 

Another  feature  of  this  case  was  that  the  terminal  carrier,  the  Georgia  Rail- 
road Company,  operating  wholly  in  the  State  of  Georgia,  claimed  that  It  was 
not  subject  to  the  regulating  statute  in  respect  to  the  traffic  to  Social  Circle, 
upon  which  it  applied  only  its  local  rates.  The  Commission  held  that  the 
Georgia  Railroad  was  a  party  to  the  through  carriage  of  this  freight  from 
Cincinnati,  and  that  it  could  not  evade  the  obligations  of  the  fourth  section  by 
declaring  that  as  to  traffic  to  Social  Circle  it  was  only  a  local  carrier. 

The  decision  of  the  Commission  was  that  the  defendants  should  cease  and 
desist  from  making  any  greater  charge  In  the  aggregate  on  buggies,  carriages, 
or  other  first-class  freight  in  less  than  carloads  from  Cincinnati  to  Social 
Circle  than  they  charged  on  such  freight  from  Cincinnati  to  Augusta ;  that  the 
existing  rate  of  $1.07  was  unreasonable,  and  that  the  carriers  should  cease 
and  desist  from  charging  more  than  $1  per  hundred  pounds. 

The  defendants  failed  to  obey  the  order  and  suit  for  its  enforcement  was 
brought  in  the  circuit  court  for  the  northern  district  of  Georgia.  That  court 
held  that  the  Atlanta  rate  was  not  unreasonable,  and  that  the  circumstances 
and  conditions  affecting  the  transportation  to  Social  Circle  and  Augusta  were 
rendered  dissimilar  by  the  effect  of  competition  at  Augusta. 

The  case  was  appealed  to  tlie  circuit  court  of  appeals,  which  reversed  the 
decision  of  the  circuit  court  as  to  the  greater  charge  for  the  shorter  distance  to 
Social  Circle  than  for  the  longer  distance  to  Augusta  and  directed  the  circuit 
court  to  enter  a  decree  enforcing  that  portion  of  the  Commission's  order.  From 
this  decree  of  the  circuit  court  of  appeals  the  carriers  appealed  to  the  Supreme 
Court  of  the  United  States,  and  the  Commission  also  appealed  from  so  much  of 
the  decree  as  failed  to  enforce  the  order  of  the  Commission  requiring  the  car- 
riers not  to  charge  more  than  $1  to  Atlanta.  The  United  States  Supreme  Court 
affirmed  the  decree  of  the  circuit  court  of  appeals,  and  as  a  result  the  decisiOD 
and  order  of  the  Commission  as  to  the  long  and  short  haul  feature  of  the  ease 
was  sustained.  Upon  the  reasonableness  of  the  rate  to  Atlanta  the  court  saw 
that  as  the  circuit  court  had  upon  additional  evidence  found  that  the  rate  ex- 
plained of  was  not  unreasonable  and  the  circuit  court  of  appeals  had  adopteo 
the  view  of  the  circuit  court  in  that  respect,  it  did  not  feel  disposed  to  review 
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their  findings  on  that  matter.  The  Supreme  Court  criticised  the  ptactice  on 
the  part  of  the  railroad  companies  of 'withholding  the  larger  part  of  their  evi- 
dence from  the  Commission  and  first  producing  it  in  the  circuit  court,  and  held 
that  the  theory  of  the  act  is  that  the  facts  of  the  case  are  to  be  fully  disclosed 
before  the  Commission. 

In  this  case  the  Supreme  Court  also  proceeded  to  discuss  the  power  of  the 
Commission  to  fix  rates  and  said  that  the  power  of  the  Commission  to  pass 
upon  the  reasonableness  of  rates  did  not  necessarily  imply  the  right  to  prescribe 
rates;  that  the  reasonableness  of  a  rate  in  a  given  case  depends  on  the  facts, 
and  the  function  of  the  Commission  is  to  consider  these  facts  and  give  them 
their  proper  weight;  and  that  If  the  Commission  instead  of  withholding  judg- 
ment in  such  a  matter  until  an  issue  shall  be  made  and  the  facts  found,  fixes 
the  rate,  that  rate  is  prejudged  by  the  Commission  to  be  reasonable.  While 
this  language  of  the  Supreme  Court  tended  to  express  ,the  view  that  the  Com- 
mission could  not  prescribe  a  reasonable  maximum  rate,  it  was  exceedingly 
doubtful  whether  this  expression  of  opinion  did  not  refer  to  the  fixing  of  a  rate 
by  the  Commission  without  testimony ;  in  other  words,  in  the  first  instance. 

INTEBSTA.TE    COMMEBCE    COMMISSION    V.    DETROIT,    GBAND    HAVEN    AND    MILWAUKEE 

EAILWAY  COMPANY. 

(3  I.  C.  CTtep.,  613 ;  57  Fed.  Rep.,  1005 ;  74  Fed.  Rep.,  803 ;  167  U.  S.,  633.) 

Stone  &  Carten,  a  firm  doing  business  at  Ionia,  Mich.,  complained  against 
the  Detroit,  Grand  Haven  and  Milwaukee  Railway  Company,  before  the  Com- 
mission, alleging  that  Ionia  and  Grand  Rapids  take  the  same  freight  rates 
from  eastern  points  and  that  the  carrier  discriminated  against  Ionia,  the 
shorter  distance  point,  by  granting  free  cartage  of  freight  from  Its  depot 
to  places  of  business  of  merchants  in  Grand  Rapids  and  refusing  to  grant 
such  free  cartage  at  Ionia.  The  Commission  held  that  by  granting  such  free 
cartage  at  Grand  Rapids  and  withholding  it  at  Ionia,  the  shorter  distance  point, 
the  carrier  violated  section  4  of  the  act  to  regulate  commerce  and  ordered  it  to 
cease  and  desist  from  such  violation.  The  defendant  refused  to  comply  with  the 
order  and  suit  to  compel  compliance  was  brought  in  the  circuit  court  for  the 
western  district  of  Michigan. 

The  circuit  court  sustained  the  Commission  and  decreed  enforcement  of  the 
order,  but  the  circuit  court  of  appeals  in  1896,  and  the  United  States  Supreme 
Court  in  1897,  refused  to  afiirm  the  decision  of  the  circuit  court  and  held  that 
furnishing  free  cartage  at  the  more  distant  point  and  withholding  it  at  the 
shorter  did  not  violate  the  long  and  short  haul  clause.  The  Supreme  Court 
said,  through  Mr,  J.ustice  Shiras :  "  We  agree  with  the  circuit  court  of  appeals 
in  holding  that  the  fourth  section  of  the  Interstate-commerce  act  has  in  view 
only  the  transportation  of  passengers  and  property  by  rail  and  that  when  pas- 
sengers and  property  have  reached  destination  and  are  discharged  from  the 
cars  at  the  company's  warehouse  at  Grand  Rapids  for  the  same  charges  as  they 
receive  for  similar  services  at  Ionia,  the  duties  and  obligations  cast  upon  this 
company  by  the  fourth  section  are  fulfilled  and  satisfied." 

The  court  also  said :  "  We  are  informed  by  an  extract  from  the  annual 
report  of  the  Commission  for  1889  that  there  are  many  railroads  throughout 
the  country  that  furnish  free  cartage  at  some  of  their  stations,  but  in  no 
instance  would  the  rate  sheets  contain  any  statement  to  that  effect.  If,  in  a 
matter  of  this  kind,  which  shall  be  left  to  the  judgment  of  the  Commission, 
should  it  direct  by  a  general  order  that  railway  companies  shall  thereafter 
regard  cartage  when  furnished  free  as  one  of  the  terminal  charges  and  include 
it  in  their  schedules  such  an  order  may  be  regarded  as  a  reasonable  exercise  of 
the  Commission's  powers." 

Subsequently,  the  Commission,  in  accordance  with  the  decree  of  the  Supreme 
Court,  issued  such  order. 

BXOEIDA    PEUrr    EXCHANGE    V.    SAVANNAH,    FLORIDA    AND    WESTERN    KAILWAT    COM- 
PANY ET   AL. 

(5  I.  C.  C.  Jlep.,  13,  136;  4  I.  C.  Rep.,  400,  589;  167  U.  S.,  512.) 

The  railroad  commission  of  Florida  filed  a  complaint  with  the  Commission,  al- 
leging that  the  Savannah,  Florida  and  Western  Railway  Company  and  connect- 
ing carriers  had,  at  the  beginning  of  the  season  of  1890-91,  advanced  the  rate  on 
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oranges  from  Florida  points  to  New  York  and  other  northeastern  markets  10 
cents  per  box,  and  that  such  advance  was  -unjust  and  unreasonable.  The  Com- 
mission in  October,  1891,  held  upon  testimony  presented  that  the  advance  of  10 
cents  per  box  was  without  justification  so  far  as  it  exceeded  5  cents  per  box  and 
was  unreasonable  and  contrary  to  the  law.  The  Commission  ordered  the  carriers 
to  cease  and  desist  from  charging  more  than  5  cents  per  box  above  the  rates  in 
effect  on  November  23,  1890.  The  defendant  carriers  refused  to  obey  the  order, 
and  the  Florida  Fruit  Exchange,  an  association  of  interested  shippers,  brought 
suit  to  enforce  the  order  In  the  United  States  circuit  court  for  the  northern  district 
of  Florida.  The  circuit  court  sustained  the  order  of  the  GommissioiLand  decreed 
its  enforcement  The  appeal  by  the  carriers  to  the  circuit  court  of  appeals 
was  dismissed  and  the  decree  of  the  circuit  court  affirmed.  The  Supreme 
Court  in  May,  1897,  refused  to  affirm  the  decision  of  the  circuit  court  of  appeals, 
and  the  circuit  court  on  the  ground  that,  under  the  conclusions  announced  at 
the  same  time  in  what  Is  known  as  the  "  Maxln)um  Rate  Case  "  (hereinafter 
discussed),  the  Commission  has  no  authority  under  the  statute  to  prescribe  a 
reasonable  maximum  rate. 

INTEBSTATE    COMMEBCE    COMMISSION    V.    TEXAS    AHD    PACIFIO    BAIL  WAT    COMPANY. 

(4  I.  O.  C.  Rep.,  447;  4  I.  C.  Rep.,  62;  52  Fed.  Rep.,  187;  57  Fed.  Rep.,  948; 

162  U.  S.,  197.) 

In  December,  1889,  the  New  York  Board  of  Trade  and  Transportation  com- 
plained to  the  Commission  that  the  Pennsylvania  Railroad  Company  and 
numerous  other  carriers  were  practicing  unjust  discrimination  by  charging 
higher  rates  on  domestic  traffic  from  the  eastern  and  Gulf  ports  of  the 
United  States  to  interior  destinations  than  on  import  traffic  for  inland  trans- 
portation between  the  same  points.  The  carriers  asserted  that  the  competi- 
tion of  ocean  carriers  prior  to  reaching  the  ports  of  entry  created  circum- 
stances and  conditions  governing  the  import  traffic  dissimilar  to  those  relat- 
ing to  domestic  traffic,  and  that  this  necessitated  a  lower  charge  for  the  trans- 
portation of  imported  goods. 

After  the  case  was  at  issue  the  Texas  and  Pacific  and  a  number  of  other  car- 
riers were  made  additional  defendants.  The  case  thereby  became  so  broadened 
In  its  scope  as  to  practically  raise  the  general  question  whether,  in  the  carriage 
of  goods  from  American  seaports,  carriers  subject  to  the  act  to  regulate  com- 
merce could  lawfully  charge  less  for  the  transportation  of  Import  than  of 
domestic  traffic  of  like  kind  to  the  same  destination.  After  an  extended  hear- 
ing and  careful  investigation,  the  Commission  held  that  any  difference  in 
charge  as  between  foreign  and  domestic  traffic  was  unlawful,  and  ordered  such 
of  the  defendant  carriers  as  were  found  to  be  making  lower  rates  on  Imported 
goods  to  cease  and  desist  from  so  doing.  Some  of  these  carriers.  Including  the 
Texas  and  Pacific,  refused  to  obey  this  order,  and  a  petition  was  thereupon 
filed  against  that  company  In  the  United  States  circuit  court  for  the  southern 
district  of  New  York,  praying  that  the  order  be  enforced. 

A  plea  to  the  jurisdiction  was  entered  by  the  Texas  and  Pacific,  based  upon 
its  claim  that  Its  principal  office,  within  the  meaning  of  section  16  of  the  act 
to  regulate  commerce,  was  not  in  New  York,  but  rather  in  the  State  of  Texas, 
where  its  line  is  operated.  The  court  held  that  the  principal  office  of  the  car- 
rier is  the  one  where  its  principal  officers  have  their  business  domicile,  the 
meetings  of  stockholders,  directors,  and  executive  committees,  where  the 
stock  books  are  kept,  and  the  dividends  declared,  rather  than  the  place  where 
the  subordinate  officers  in  charge  of  the  operating,  traffic,  and  accounting  de- 
partments of  the  business  discharge  their  duties ;  and  as  that  office  was  In  the 
city  of  New  York  the  plea  was  overruled. 

The  order  of  the  Commission  was  sustained  by  the  circuit  court,  and  on  ap- 
peal by  the  carrier  to  the  circuit  court  of  appeals  the  decree  of  the  circuit  court 
was  affirmed.  The  case  was  then  appealed  by  the  Texas  and  Pacific  to  the 
Supreme  Court  of  the  United  States. 

The  Commission  had  base^  its  decision  upon  a  construction  of  the  act  to 
regulate  commerce  to  the  effect  that  the  provisions  of  that  statute  have  no  ap- 
plication to  the  transportation  of  commerce  from  a  foreign  country  not  adjacent 
to  the  United  States,  and  that  as  the  regulation  provided  for  by  the  act  does 
not  apply  to  or  govern  such  transportation  the  circumstances  and  conditions 
pertaining  to  the  carriage  of  freight  from  a  foreign  port  to  the  United  States 
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can  not  be  held  to  constitute  reasons  In  themselves  why  Imported  freight  should 
be  transported  by  the  domestic  carrier  at  lower  rates  than  the  same  carrier 
charges  on  domestic  goods  of  like  kind  from  the  port  of  entry  to  the  same  des- 
tination In  the  United  States.    The  Commission  said : 

"It  is  apparent,  from  the  evidence  in  this  case,  that  many  American  manu- 
facturers, dealers,  and  localities  in  almost  every  line  of  manufacture  and  busi- 
ness are  the  competitors  of  foreign  manufacturers,  dealers,  and  localities  for 
supplying  the  wants  of  American  consumers  at  interior  places  in  the  United 
States,  and  that  xmder  domestic  bills  of  lading  they  seek  to  require  from  Ameri- 
can carriers  like  service  as  their  foreign  competitors  in  order  to  place  their 
manufactured  goods,  property,  and  merchandise  with  interior  consumers.  The 
act  to  regulate  commerce  secures  them  this  right.  To  deprive  them  of  it  by  any 
coittse  of  transportation  business  or  device  is  to  violate  the  statute.  Such  a 
deprivation  would  be  so  obviously  unjust  as  to  shock  the  general  sense  of 
justice  of  all  the  people  of  the  country  except  the  few  who  would  receive  the 
immediate  and  direct  benefit  of  it." 

Upon  the  hearing  before  the  Commission  many  disparities  In  rates  were  shown 
to  exist  which  favored  import  as  against  domestic  shipments.  Not  only  was 
there  a  lower  rate  for  the  inland  carriage  of  foreign  traffic,  but  in  numerous 
cases  the  total  charge  from  the  foreign  place  of  origin  through  our  seaports 
to  destinations  in  the  interior  of  the  United  States  was  much  less  than  the 
rail  charge  alone  on  domestic  goods  of  like  description  from  the  same  seaports 
to  the  same  destinations.  The  domestic  rate  on  books,  buttons,  carpets,  cloth- 
ing, and  hosiery  from  New  Orleans  to  San  ITrancisco  was  $2.88  per  100  pounds, 
while  the  total  through  charge  on  the  same  articles  from  Liverpool  to  San 
Francisco  was  only  $1.07  per  hundred.  Boots,  shoes,  cashmeres,  cigars,  con- 
fectionery, cutlery,  gloves,  hats,  caps,  laces,  linen,  linen  goods,  saddlers'  goods, 
and  woolen  goods  were  carried  from  Liverpool  through  New  Orleans  to  San 
Francisco  for  $1.07,  though  domestic  commodities  of  the  same  kind  were  charged 
$3.70  for  the  haul  from  New  Orleans  to  the  same  destination. 

The  Texas  and  Pacific  claimed  that  ocean  competition  from  English  ports 
via  Cape  Horn  or  Panama  compelled  these  rates  on  through  traffic  from  for- 
eign points  of  shipment  to  San  Francisco,  and  a  variety  of  other  conditions, 
not  relating  to  the  conduct  of  transportation  over  its  lines,  were  also  relied 
upon  to  justify  these  dififerences  in  rates  for  rail  transportation  admittedly 
the  same  in  both  cases. 

The  Supreme  Court,  however,  decided,  three  of  its  members  dissenting,  that 
this  view  of  the  law  was  erroneous,  and  it  accordingly  reversed  the  decision 
of  the  lower  courts,  which  enjoined  compliance  with  the  Commission's  order. 
The  question  determined  by  the  Supreme  Court  did  not  directly  involve  the 
reasonableness  of  either  the  import  or  the  domestic  charges  which  were  found 
to  be  in  force,  as  the  Commission  based  its  conclusions  upon  the  general  ground 
that  no  difference  between  Import  and  domestic  rates  could  be  lawfully  made 
by  the  Inland  carrier  when  the  services  performed  by  it  were  practically  the 
same  for  both  classes  of  traffic.  In  announcing  its  decision  the  Supreme  Court 
distinctly  refrained  from  expressing  an  opinion  as  to  the  legality  of  the  rates 
themselves,  but  held  that  the  Commission,  in  denying  the  right  to  charge  more 
in  any  case  for  the  transportation  of  home  than  of  imported  merchandise,  had 
not  correctly  construed  the  statute.  In  rejecting  the  Commission's  interpreta- 
tion of  the  law  and  sustaining  the  contention  of  the  defendant,  a  majority  of 
the  court  held,  in  substance,  that,  in  the  investigation  of  complaints  founded  upon 
differences  between  iniport  and  domestic  rates,  all  the  circumstances  and  condi- 
tions relating  to  the  traffic.  Including  ocean  competition  from  foreign  ports  to 
ports  in  the  United  States,  should  be  considered  by  the  Commission. 

It  will  be  observed  that  the  great  differences  in  import  as  compared  with  do- 
mestic-rates, which  were  shown  to  be  enforced  by  the  Texas  and  Pacific  Com- 
pany for  carriage  and  like  service  from  New  Orleans,  are  not  sanctioned  by  this 
decision.  Nevertheless,  it  is  apparent  that  the  judgment  of  the  court  defieats 
the  general  rule,  which  the  law  was  thought  to  prescribe,  of  like  charges  for 
like  service  In  the  transportation  between  the  same  points  of  both  home  and 
foreign  goods  of  similar  description;  that  it  takes  from  the  statute  its  pro- 
hibitive force  against  discrimination  of  this  character,  and  makes  the  act  pro- 
vide merely  for  hearing  and  investigation  of  ^uch  complaints  relating  to  specific 
ratra  on  import  and  domestic  traffic  as  may  from  time  to  time  be  presented  to 
tb«  Couunisslon. 
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INTERSTATE    COMMEKCE    COMMISSION    V.    NEW    YOEK,    PHILADELPHIA    AND    NORFOLK 
RAILROAD   COMPANY   ET   AL. 

(4  I.  C.  C.  Rep.,  588;  case  in  court  never  reported.) 

The  Delaware  State  Grange  of  the  Patrons  of  Husbandry  filed  a  petition  with 
the  Commission  against  the  New  York, -Philadelphia  and  Norfolk  Railroad  Com- 
pany and  others,  alleging  that  the  defendants'  charges  for  the  transportation  of 
specified  kinds  of  vegetables  from  stations  on  the  carriers'  lines  in  JJelaware 
and  Maryland,  including  those  on  the  peninsula  in  Maryland  and  some  stations 
in  Virginia,  to  Jersey  City  and  Philadelphia,  were  excessive  and  unreasonable, 
and  that  the  charges  were  unlawfully  higher  for  the  shorter  distance  from  such 
stations  in  Delaware  and'  Maryland  than  for  the  longer  distances  from  Norfolk, 
Va.  The  carriers  denied  that  the  rates  were  unreasonable,  in  view  of  the  nature 
and  expense  of  the  service,  and  alleged  water  competition  at  Norfolk  as  justifi- 
cation for  the  lower  rates  from  that  point. 

The  Commission  held  that  the  charges  on  certain  articles  specified  in  its  de- 
cision from  points  on  the  peninsula  to  Jersey  City  and  Philadelphia  were  un- 
reasonable, and  ordered  a  reduction.  The  long  and  short  haul  question  in  the 
case  was  reserved  for  such  future  consideration  as  might  be  required. 

The  defendants  having  failed  to  comply  with  the  order,  a  petition  for  its  en- 
forcement was  filed  in  the  United  States  circuit  court  for  the  eastern  district  of 
Virginia.  The  case  was  conducted  by  the  interested  parties,  and  upon  the  addi- 
tional evidence  taken  in  court,  the  petition  was  dismissed.  The  decision  of  the 
court  was  never  reported. 

NEW    YORK   AND    NORTHERN    RAILWAY    COMPANY   V.    NEW    YORK    AND    NEW   ENGLAND 
RAILROAD   COMPANY  ET  AL. 

(4  I.  C.  C.  Rep.,  702;   50  Fed.  Rep.  867.) 

The  New  York  and  Northern  Railway  Company  complained  to  the  Commission 
against  the  New  York  and  New  England  Railroad  Company,  the  Housatonic 
Railroad  Company,  and  the  New  England  Terminal  Company,  under  the  second 
paragraph  of  section  3  of  the  act  to  regulate  commerce,  that  the  New  York  and 
New  England  Railroad  Company,  which  had  had  for  some  time  a  through  billing 
arrangement  and  agreement  upon  through  rates  for  traflic  destined  to  New  York 
City  over  its  own  road  and  that  of  the  New  York  and  Northern,  it  had  dis- 
continued this  arrangement  and  had  entered  into  a  new  arrangement  with 
another  road  whereby  a  New  York  City  line  was  formed  over  which  it  was  in- 
tended to  take  the  business  which  formerly  passed  over  the  New  York  and  New 
England  and  New  York  and  Northern. 

The  Commission  held  this  to  be  in  violation  of  the  second  paragraph  of  sec- 
tion 3,  which  requires  carriers  to  afford  all  reasonable,  proper,  and  equal  facili- 
ties for  the  interchange  of  traffic  between  their  respective  lines,  and  for  the 
receiving,  forwarding,  and  delivering  of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  therewith,  and  that  they  shall  not  dis- 
criminate in  their  rates  and  charges  between  such  connecting  lines. 

Based  upon  this  decision,  the  Commission  issued  an  order  directing  the  New 
York  and  New  England  to  cease  and  desist  from  discriminating  against  the 
New  York  and  Northern,  a  connecting  line,  in  favor  of  the  Housatonic  Railroad 
Company,  another  connecting  line,  in  regard  to  rates  and  facilities  for  the  inter- 
change of  traffic  destined  to  or  shipped  from  New  York  City.  The  New  England 
Company  restored  the  rates  which  had  been  in  force  prior  to  the  complaint 
before  the  Commission  under  an  agreement  for  the  interchange  of  traffic  between 
its  own  and  the  petitioner's  line,  but  it  so  arranged  the  running  of  its  trains  as 
practically  to  defeat  the  object  of  the  order.  The  New  York  and  Northern  Com- 
pany filed  a  petition  in  the  circuit  court  for  the  enforcement  of  the  order  of  the 
Commission.  A  motion  on  behalf  of  the  New  York  and  New  England  to  dismiss 
the  petition  was  denied  by  the  court  in  an  opinion  which  considered  and  prac- 
tically disposed  of  the  qase,  and  although  a  trial  of  the  issues  was  allowed  no 
further  proceedings  were  had,  and  4he  New  York  and  New  England  thereupon 
complied  fully  with  the  requirement  of  the  order  issued  by  the  Commission. 
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IHTEBSTATE  OOMMEKOE   COMMISSION   V,   LOUISVILLE   AND   NASHVILLE   BAILBOAD   COM- 
PANY. 

(5  I.  C.  C.  Rep.,  466;  73  Fed.  Rep.,  409.) 

In  an  investigation  instituted  by*  tlie  Commission  upon  a  complaint  referred  to 
it  from  tlie  Department  of  Justice,  entitled  "  In  the  matter  of  alleged  unlawful 
charges  for  the  transportation  of  coal  by  the  Louisville  and  Nashville  JRallroad 
Company,"  the  Commission  held,  upon  the  ansvcer  of  the  carrier  and  a  formal 
hearing,  that  the  rate  of  $1  per  ton  charged  by  the  Louisville  and  Nashville 'Upon 
coal,  "  run  of  mines,  nut  and  slack,"  from  mines  in  Kentucky  to  Nashville  was 
not  unreasonably  low  nor  disproportionate  to  the  rate  of  $1.40  per  ton  in  force 
to  Memphis,  and  in  view  of  the  circumstances  afEecting  coal  traffic  at  Memphis 
that  the  rate  of  $1.15  on  screened  coal  from  Nashville  was  not  relatively  un- 
reasonable as  compared  with  the  Memphis  rate,  but  that  so  long  as  the  Memphis 
rate  does  not  exceed  $1.40  the  rates  on  run  of  mine,  nut  and  slack,  and  on 
screened  coal  ^hould  not  during  any  portion  of  the  year  exceed  $1  and  $1.15, 
respectively,  any  reduction  in  the  Memphis  rate  to  be  accompanied  by  propor- 
tionate reductions  in  rates  on  such  coal  to  Nashville.  It  appears  that  the  rate  to 
Memphis  on  screened  coal  was  $1.15,  April  to  September,  and  for  the  remainder 
of  the  year  $1.40.  The  order  i^ued  by  the  Commission  required  the  defendant 
to  reduce  the  rate  from  $1.40  to  $1.15  and  to  make  that  rate  uniform  the  year 
round. 

Additional  evidence  was  taken  in  the  circuit  court,  and  upon  the  record  so 
made  the  court  held  that  the  order  of  the  Commission  should  not  be  sustained. 
At  the  end  of  its  decision  the  court  calls  attention  to  the  decision  of  the  Supreme 
Court,  which  had  just  been  rendered  in  the  Social  Circle  Case,  and  said  that  the 
"  Social  Circle  Case  denies  power  in  the  Commission  to  fix  rates  and  puts  that 
question  at  rest."  The  court  further  said,  referring  to  the  decision  of  the 
Supreme  Court  in  the  Import  Rate  Case,  that  in  the  determination  of  a  ques- 
tion arising  under  section  2  or  3  of  the  act  as  between  different  places  the  con- 
dition of  competitive  rates  is  an  element  which  the  Commission  -has  not  taken 
into  consideration,  and  it  is  a  material  issue  in  the  case  which  the  Commission 
is  not  at  liberty  to  disregard. 

It  is  evident  that  in  this  case  in  applying  the  decision  of  the  Supreme  Court 
in  the  Social  Circle  Case  the  court  must  have  refused  to  sustain  the  order  upon 
the  ground  that  the  Commission  was  without  authority  to  prescribe  a  maximum 
rate,  even  if  it  had  reached  the  determination  that  otherwise  the  order  should 
have  been  enforced. 

The  case  was  appealed  by  the  Commission  to  the  circuit  court  of  appeals,  but 
was  subsequently  discontinued  for  the  reason  that  the  Supreme  Court  had  in 
the  meantime  definitely  decided  in  the  Maximum  Rate  Case  that  the  Commission 
is  without  authority  to  prescribe  in  any  case  a  maximum  rate  for  future 
observance  by  the  carrier. 

INTEESTATB  COMMEBCE  COMMISSION  V.  CHICAGO,  MILWAUKEE  AND  ST.  PAUL  BAILWAY 
t  COMPANY  ET   AL. 

(5  I.  C.  C.  Rep.,  571;  no  decision  by  circuit  court.) 

The  Chamber  of  Commerce  of  Minneapolis  complained  against  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  the  Great  Northern  Railway  Com- 
pany, and  others,  that  rates  established  and  charged  by  defendants  for  the  trans- 
portation of  wheat  from  points  in  North  and  South  Dakota  were  unreasonable 
and  unjust,  and  unjustly  discriminating  against  Minneapolis  in  favor  of  Duluth 
and  other  lake  ports. 

The  Commission  found  that  the  adjustment  of  rates  complained  of  did  un- 
justly discriminate  against  Minneapolis  in  favor  of  Duluth,  and  in  its  order, 
issued  in  1893,  the  carriers  were  required  to  readjust  their  charges  in  accord- 
ance with  distances  computed  and  ascertained  in  the  manner  set  forth  and 
described  by  the  Commission  in  its  decision.  The  defendants  failed  to  comply 
with  the  order,  and  a  petition  for  enforcement  thereof  was  filed  by  the  Com- 
mission in  the  United  States  circuit  court  for  the  district  of  Minnesota. 

Before  the  case  could  be  disposed  of  by  the  court  the  Chamber  of  Commerce 
of  Minneapolis  and  the  various  defendants  applied  to  the  Commission  for  a 
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modification  of  sucb  order,  definitely  fixing  the  stations  from  which  differen- 
tials were  to  be  allowed  and  the  amount  thereof,  and  it  having  appeared  to  the 
Commission  that,  under  existing  circumstances  and  conditions,  the  modifica- 
tion applied  for  was  acceptable  to  the  parties,  a  modified  order  was  accord- 
ingly entered.  The  rates  therein  prescribed  were  put  into  effect  by  the  defendant 
carriers.  The  proceeding  in  court  having  resulted  in  enforcement  of  the  Com- 
mission's order,  the  case  was  thereupon  discontinued. 

INTEESTATE  COMMERCE  COMMISSION  V.  AI,ABAMA  MIDLAND  EAILWAT  COMPANY  ET  AL. 

(6  I.  C.  C.  Rep.,  1;  69  Fed.  Rep.,  227;  74  Fed.  Rep.,  715;  168  U.  S.,  144.) 

The  complaint  in  this  proceeding  was  originally  brought  before  the  Commis- 
sion by  the  Board  of  Trade  of  Troy,  Ala.,  against  the  Alabama  Midland  Railway 
Company  and  the  Central  of  Georgia  Railroad  Company  and  their  connections. 
The  chief  subject  of  complaint  was  that  through  rates  from  all  points  east  and 
northeast  were  higher  for  the  shorter  distance  to  Troy  than  for  the  longer 
distance,  through  Troy,  to  Montgomery  via  the  Alabama  Midland,  although 
the  trafllc  over  that  line  passed  through  Troy  on  its  way  to  Montgomery.  It  ^as 
also  complained  that  the  rates  on  cotton  from  Troy  to  eastern  ports  like  Savan- 
nah were  unlawfully  higher  than  the  rates  on  cotton  from  Montgomery,  although 
the  Montgomery  cotton  passed  through  Troy  oil  its  way  to  Savannah.  These 
higher  charges  to  and  from  Troy  were  alleged  to  constitute  violations  of  the 
fourth  section.  There  were  other  questions  in  the  case,  but  these  are  sufficient 
to  refer  to  the  main  contention.  The  carrier  claimed  that  the  lower  rates 
at  Montgomery  were  Justified  and  made  necessary  by  competition  between 
the  different  lines  centering  in  that  city  which  did  not  affect  the  rates  at 
Troy.  In  other  words,  it  was  claimed  that  railway  competition  at  Montgomery^ 
rendered  the  circumstances  and  conditions  at  Troy  and  Montgomery  dissimilar,' 
and  therefore  the  fourth  section  did  not  apply.  The  Commission  had  held  in 
many  previous  cases,  and  it  held  in  this  case,  that  railway  competition  be- 
tween carriers  subject  to  the  provisions  of  the  act  could  not  of  itself  create 
the  necessary  dissimilarity  in  circumstances  and  conditions;  but  it  also  held 
that  water  competition  might  create  dissimilarity  in  circumstances  and  con- 
ditions. This  is  because  the  carrier  hauling  by  water  is  not  subject  to  the  law, 
while  the  carrier  by  rail  is  subject  to  the  regulating  statute.  This  contention 
was  not  sustained  by  either  the  circuit  court  or  the  circuit  court  of  appeals, 
and  when  the  case  reached  the  Supreme  Court,  upon  an  appeal  by  the  Com- 
mission, that  court  decided  also  that  railway  competition  as  well  as  water 
competition,  which  affects  rates  at  the  longer  distance  point,  may  create  dis- 
similarity in  circumstances  and  conditions,  and  therefore  that  the  higher  rates 
to  and  from  Troy  were  not  prohibited  by  the  fourth  section. 

INTEESTATE    COMMEECE    COMMISSION    V.     DELAWAEE,    LACKAWANNA    AND    WESTEBN 
BAILBOAD   COMPANY  ET  AL. 

(6  I.  C.  C.  Rep-,  148,  548 ;  64  Fed.  Rep.,  723.) 

In  this  case  A.  S.  Page  and  others,  doing  business  as  the  Minetto  Shade  Cloth 
Company,  complained  against  the  Delaware,  Lackawanna  and  Western  Railroad 
Company  and  others  that  their  classification  of  window  shades  as  first  class 
was  unjustly  discriminating  and  unlawful,  and  that  the  classification  and 
rating  of  window  shades  could  not  justly  be  higher  than  that  applied  on  win- 
dow hollands  and  shade  cloth,  the  material  from  which  the  window  shades 
were  made. 

The  Commission  held  that  the  classification  of  window  shades  under  the 
official  classification  had  become  unjust,  and  that  the  legal  duty  of  defendants 
to  so  classify  traffic  and  fix  charges  thereon  that  the  burdens  of  transportation 
are  reasonably  and  justly  distributed  among  the  articles  they  carry  required 
them  to  reduce  their  classification  of  window  shades  to  the  class  which,  under 
the  official  classification,  is  applied  to  window  hollands  and  shade  cloth— that 
is  to  say,  the  third  class  in  the  freight  classification. 

The  carriers  having  failed  to  comply  with  the  order,  the  Commission  brought 
suit  to  enforce  compliance  in  the  United  States  circtilt  court  for  the  northern 
district  of  New  York.  The  court  found  that  the  order  of  the  Commission  pro- 
hibited the  carriers  from  charging  more  than  the  third-class  rate  on  window 
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shades  of  any  description,  whether  the  shipment  consisted  of  a  cheap  article, 
worth  $3  a  dozen,  or  of  band-decorated  shades,  worth  $10  per  pair,  such  third- 
class  rate  being  the  rate  charged  for  the  materials  used  in  making  window 
shades. 

The  court  said  that  such  order  Ignored  the  element  of  the  value  of  the  serv- 
ice in  fixing  the  reasonable  compensation  of  the  carrier  and  denied  it  any 
remuneration  for  additional  risk,  and  upon  that  ground  declined  to  enforce  the 
order. 

The  fact  was  that  the  carriers  had  uniformly  placed  in  the  same  class  all 
grades  of  window  shades,  regardless  of  the  difference  in  value  between  differ- 
ent grades  or  the  size  of  the  cases  used  for  shipment.  The  case  was  reopened, 
however,  by  the  Commission,  and,  after  hearing,  a  decision  was  rendered 
vacating  the  first  order,  and  a  new  order  was  issued  containing  the  same 
requirement,  but  with  a  proviso  permitting  defendants  to  restrict  their  trans- 
portation of  window  shades  at  third-class  rates  to  those  limited  to  a  specified 
maximum  valuation  at  the  time  of  shipment,  and  to  prevent  excessive  under- 
valuation for  the  transportation  service  of  the  much  more  expensive  grades  by 
sudi  regulations  as  they  might  be  advised  were  just  and  lawful.  Subsequently 
the  original  order  of  the  Commission  was  substantially  complied  with  by  lines 
direct^  interested. 

INIEBBTAIE    COMMERCE    COMMISSION     V.     CINCINNATI,     NEW     ORLEANS     AND     TEXAS 
PACIFIC   RAILWAY   COMPANY   ET   AL. 

(61.  C.  C.  Eep.,  195;  62  Fed.  Rep.,  690;  64  Fed.  Rep.,  981;  76  Fed.  Rep.,  183, 
1007;  167  D.  S.,  479.) 

This  case  arose  before  the  Commission  on  complaints  filed  by  the  Freight  Bu- 
reau of  the  Cinclnriati  Chamber  of  Commerce  and  the  Chicago  Freight  Bureau. 
The  complaints  alleged  that  the  rates  on  manufactured  articles,  all  embraced  in  the 
numbered  classes  of  the  southern  classification,  from  Chicago,  Cincinnati,  and 
otier  points  in  the  Central  West  to  destinations  in  southern  territory  south  of 
the  Ohio  and  east  of  the  Mississippi  rivers  were  unlawfully  higher  than  those  in 
force  from  New  York,  Philadelphia,  Baltimore,  and  Boston,  and  other  eastern 
points,  to  the  same  destinations;  and  the  rates  from  Chicago,  Cincinnati,  and 
other  points  in  the  Central  West  to  the  said  southern  territory  were  alleged  to 
be  unreasonable. 

It  appeared  that  there  was  a  division  of  territory  between  the  eastern  and 
western  lines  provided  for  in  the  Southern  Railway  and  Steamship  Association 
agreement,  and  the  Commission  found  that  this  was  without  warrant  In  law 
and  apparently  made  for  the  benefit  of  the  carriers,  without  regard  to  the  inter- 
ests of  shippers  in  the  territory  so  divided,  to  whom  it  was  in  effiegt  a  denial 
of  the  privilege  of  shipping  their  goods  and  produce  to  market  by  the  line 
and  route  they  might  prefer.  The  Commission  also  held  that  by  reason  of 
this  agreement  the  rates  from  Chicago  and  Cincinnati  on  the  numbered  classes 
of  freight  articles  were  made  higher  than  they  otherwise  would  be,  for  the 
purpose  of  securing  to  the  lines  from  the  Northeastern  States  the  transportation 
of  that  traffic.  This  agreement  was  further  held  to  be  unjustly  prejudicial  to 
the  Central  West  territory  and  unduly  preferential  to  the  eastern  territory,  in 
violation  of  the  third  section  of  the  act,  for  which,  whether  or  not  there  be  joint 
liability  under  the  act  of  the  two  systems  of  carriers,  there  is  at  least  a 
several  liability  on  the  part  of  those  serving  the  territory  injuriously  afCected. 

The  rates  from  the  Central  West  to  this  southern  territory  were  also 
found  to  be  excessive  and  unreasonable,  and  an  order  was  Issued  requiring 
the  carriers  from  the  Central  West  to  southern  territory  to  cease  and  desist 
from  charging  the  rates  complained  of  and  from  exacting  more  than  the 
maximum  rates  which  were  found  reasonable  upon  the  evidence  and  pre- 
scribed in  the  order. 

The  carriers  named  in  the  order  refused  to  obey  this  requirement  of  the 
Commission,  and  the  Commission  brought  suit  for  the  enforcement  of  the  order 
In  the  circuit  court  for  the  southern  district  of  Ohio.  Following  the  issuance  of 
the  order  the  Shinkle,  Wilson  &  Krels  Company,  and  others  Interested,  Cin- 
cijmati  shippers,  obtained  a  preliminary  injunction  against  the  Louisville 
and  Nashville  Railroad  Company,  without  notice  to  it,  compelling  It  to  obey  the 
order  during  the  pendency  of  the  proceeding.  Subsequenty  this  carrier  filed 
an  answer,  put^g  in  issue  the  material  facts  alleged  in  the  petition,  and  there- 
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upon   moved   to   dissolve   the   preliminary   injunction,    and  the   motion  was 
granted. 

In  its  petition  to  the  court  the  Commission  also  asked  for  a  preliminary 
injunction,  and  the  court  said :  "  The  Commission  is  not  a  court,  but  an  admiO' 
istrative  body,  lawfully  created  and  lawfully  exercising  powers  which  are 
quasi  judicial,  as  are  the  powers  exercised  by  the  Commissioner  of  Patents, 
and  in  many  respects  by  the  heads  of  the  various  departments  of  the  executive 
branch  of  the  Government."  But  it  held  that  a  preliminary  injunction,  where 
the  answer  of  the  defendant  has  denied  that  the  rates  passed  upon  by  the  Com- 
mission are  unreasonable  or  unjust,  should  not  be  granted. 

In  disposing  of  this  case  the  circuit  court  held  the  Commission  to  be  without 
power  to  prescribe  maximum  rates  in  any  given  case.  An  appeal  was  taken 
from  the  decree  of  the  circuit  court  to  the  circuit  court  of  appeals,  and  that 
court  certified  the  case  to  the  Supreme  Court  of  the  United  States.  On  May  24, 
1897,  the  Supreme  Court  handed  down  its  decision  that  the  Commission  is  with- 
out authority  to  prescribe  rates  which  shall  control  in  the  future,  and  the  ques- 
tion was  thereby  definitely  and  finally  settled  by  the  court  of  last  resort. 

In  this  decision  the  court  said  that  there  were  three  obvious  and  dissimilar 
courses  which  the  Congress  might  have  pursued.  Congress  might  itself  pre- 
scribe the  rates;  or  it  might  commit  to  some  subordinate  tribunal  this  duty; 
or  it  might  leave  with  the  companies  the  right  to  fix  rates,  subject  to  regulations 
and  restrictions,  as  well  as  to  that  rule  which  is  as  old  as  the  existence  of  com- 
mon carriers,  to-wit,  that  rates  must  be  reasonable.  The  court  declared  that 
there  is  nothing  in  the  act  fixing  the  rates,  and  that  Congress  did  not  attempt 
to  exercise  that  power;  that  tlie  question  debated  was  whether  Congress  had 
vested  in  the  Commission  the  power  and  the  duty  to  fix  rates.  It  was  observed 
by  the  court  that  administrative  control  over  railroads  through  boards  or  com- 
missions was  no  new  thing,  but  that  the  granting  of  such  a  power -IS  never  to  be 
implied  from  any  doubtful  or  uncertain  language. 

The  court  then  proceeded  to  review  the  legislation  which  had  been  enacted 
in  respect  of  the  fixing  of  rates,  either  directly  by  the  legislature  or  through 
railway  commissions,  in  the  various  States,  and  said  that  nowhere  in  the  inter- 
state-commerce act  could  be  found  words  similar  to  those  in  the  statutes 
referred  to.  The  conclusion  of  the  court,  as  expressed  in  its  opinion,  was  that 
Congress  has  not  conferred  upon  the  Commission  the  legislative  power  to  pre- 
scribe rates,  either  maximum,  minimum,  or  absolute,  and  that  as  It  did  not  give 
express  power  to  the  Commission,  it  did  not  intend  to  secure  the  same  result 
indirectly  by  empowering  that  tribunal  to  determine  what,  in  respect  of  the 
past,  was  reasonable  and  just,  whether  as  maxinmm,  minimum,  or  absolute, 
and  then  enable  it  to  obtain  from  the  courts  a  peremptory  order  that  in  the 
future  the  railroad  company  should  follow  the  rates  thus  determined  to  have 
been  reasonable  and  just. 

It  will  be  observed  that  the  sole  question  decided  by  the  Supreme  Court  or  the 
circuit  coui't  in  this  case  was  as  to  thp  construction  of  the  law  concerning  the 
authority  of  the  Commission  over  rates. 

BEHLMER   V.   LOTJISVIIiE  AND   NASHVILLE  BAILBOAD   COMPANY  ET  AL. 

(6  I.  C.  C.  Rep.,  257;  71  Fed.  Rep.,  835;  83  Fed.  Rep.,  898;  169  U.  S.,  614;  ITfl 

U.  S.,  648.) 

H.  W.  Behlmer,  of  Summerville,  S.  C,  complained  to  the  Commission,  In  1894, 
of  violation  of  the  long  and  short  haul  clause  of  the  act  by  the  Louisville  and 
Nashville  Railroad  Company  and  others  because  of  a  greater  charge  on  hay  in 
carloads  from  Memphis,  Tenn.,  to  Summerville  than  for  the  longer  distance 
through  Summerville  to  Charleston,  S.  C.  The  rate  of  28  cents  to  Summerville 
was  equal  to  the  rate  of  19  cents  to  Charleston  plus  a  local  rate  of  9  cents  back 
from  Charleston  to  Summerville. 

The  decision  of  the  Commission,  rendered  prior  to  the  construction  of  tlie 
long  and  short  haul  clause  in  the  Alabama  Midland  Case,  was  that  the  defend- 
ants should  be  ordered  to  cease  and  desist  from  making  a  higher  charge  over 
their  connecting  roads  from  Memphis  to  Summerville  than  their  charge  for  ws 
longer  distance  from  Memphis  over  the  same  line  through  Summerville* 
Charleston,  S.  C,  but  that  this  should  be  without  prejudice  to  the  right  of  tae 
carriers  to  apply  to  the  Commission  for  relief  under  the  proviso  clause  of  the 
fourth  section. 
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The  carriers  refused  to  obey  the  order,  and  the  circuit  court  for  the  district 
of  South  Carolina  in  1896  declined  to  enforce  it,  and  held  that  the  transportation 
of  hay  between  Memphis  and  Charleston,  between  which  points  there  is  com- 
petitive transportation,  was  not  performed  under  substantially  similar  condi- 
tions with  transportation  between  Memphis  and  Summerville,  which. is  reached 
by  only  one  railroad. 

There  was  no  showing  before  the  Commission  of  competition  by  lines  not 
subject  to  the  act  for  the  carriage  of  hay  between  Memphis  and  Charleston,  and 
following  the  construction  of  the  long  and  short  haul  clause  which  had  been 
previously  announced  by  the  Commission  and  had  not  then  been  held  erroneous 
by  the  courts,  the  competition  of  railways  subject  to  the  act  was  again  ruled  by 
the  Commission  not  to  constitute  justification  for  a  higher  charge  to  the  shorter 
distance  point,  the  carriers  having  the  right,  under  the  proviso  added  to  that 
clause,  to  apply  for  relief  in  any  case  from  the  operation  of  the  long  and  short 
haul  clause. 

The  case  was  appealed  by  Behlmer  to  the  circuit  court  of  appeals,  and  that 
court  reversed  the  decision  of  the  circuit  court.  In  this  decision  the  circuit 
court  of  appeals  adopted  the  construction  laid  down  by  the  Commission,  and  said 
that  competition  between  carriers  subject  to  the  act  does  not  produce  such  dis- 
similarity of  circumstances  and  conditions  as  will  justify  such  carriers  in  mak- 
ing a  higher  charge  for  the  shorter  than  for  the  longer  haul  without  authority 
granted  by  the  Commission. 

The  case  was  then  appealed  by  the  defendants  to  the  United  States  Supreme 
Court,  and  decided  by  that  court  subsequent  to  its  decision  in  the  Alabama 
Midland  Case,  and  the  ruling  ill  the  Alabama  Midland  Case  was  followed. 

Here,  again,  the  Supreme  Court  said  that  all  competition,  provided  it  pos- 
sessed the  attributes  of  producing  a  substantial  and  material  effect  upon  trafHc 
and  rate  making,  was  proper  under  the  statute  to  be  taken  Into  consideration ; 
that  while  the»carrier  may  take  into  consideration  the  existence  of  competition 
as  the  producing  cause  of  dissimilar  circumstances  and  conditions,  his  right  to 
do  so  is  governed  by  the  following  princiides:  First,  the  absolute  command  of 
the  statute  that  all  rates  shall  be  just  ana  reasonable,  and  that  no  undue  dis- 
crimination be  brought  about,  though,  in  the  nature  of  things,  this  latter  con- 
sideration may  in  many  cases  be  involved  in  the  determination  of  whether  com- 
petition was  such  as  created  a  substantial  dissimilarity  of  condition.  Second, 
that  the  competltfoh  relied  upon  be  not  artiflcia;i  or  merely  conjectural,  but 
material  and  substantial,  thereby  operating  on  the  question  of  traffic  and  rate 
making,  the  right  in  every  eveSr6Htai»lwrOTily  enjoyed  with  due  regard  to  the 
Interest  of  the«|iubflc,  after  giv&ig  full  weight  to  the  benefits  to  be  conferred  on 
the  place  from  whence  the  traffic  moved,  as  well  as  those  to  be  derived  by  the 
locality  to  which  it  is  to  be  delivered. 

When  the  carriers  appealed  to  the  Supreme  Court,  a  supersedeas  was  allowed, 
and  Behlmer  applied  to  the  Supreme  Court  to  declare  that  the  appeal  did  not 
have  the  effect  of  a  supersedeas.  The  Supreme  Court  held  that  while  under 
the  act  to  regulate  commerce  appeals  from  judgments  of  circuit  courts  in  cases 
arising  under  that  act  do  not  operate  to  stay  or  supersede  the  order  of  the  cir- 
cuit court,  that  provision  in  the  law  did  not  refer  to  an  appeal  from  a  judgment 
of  the  circuit  court  of  appeals  to  the  Supreme  Court,  the  circuit  court  of  appeals 
having  been  established  subsequent  to  the  enactment  of  the  act  to  regulate 
commerce. 

IHTEBSTATE   COMMBBCJ!    COMMISSION    V.    NOETHEASTERN    BAILROAD    COMPANY    ET    AL. 

(6  I.  C.  C.  Rep.,  295 ;  74  Fed.  Rep.,  70 ;  83  Fed.  Rep.,  611.) 

The  Truck  Farmers'  Association  of  Charleston,  S.  C,  and  vicinity,  complained 
in  1895  against  the  Northeastern  Railroad  Company  of  South  Carolina  and  other 
carriers  forming  lines  to  northeastern  cities  that  rates  on  strawberries  and  vege- 
tables from  Charleston  to  Baltimore,  Philadelphia,  New  York,  and  other  north- 
eastern markets  were  excessive  and  unreasonable.  Involved  in  the  case  were 
also  charges  for  refrigeration  provided  by  the  carriers. 

.  The- Commission  held  that  the  rates  on  strawberries  and  vegetables  were 
unreasonable  and  should  not  exceed  rates  found  upon  the  evidence  to  be  rea- 
sonable. An  order  was  issued,  which  the  carriers  refused  to  obey,  and  suit  was 
brought  to  enforce  it  in  the  circuit  court  for  the  district  of  South  Carolina. 

That  court  held,  in  April,  1896,  that  the  Commission  has  no  power,  express  or 
implied,  to  fix  maximum  rates,  and  dismissed  the  petition;  and  the  circuit 
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court  of  appeals,  in  November,  1897,  following  the  decision  of  the  Supreme 
Court  in  the  Maximum  Rate  Case,  also  held  that  the  Commission  was  without 
power  to  fix  maximum  rates  in  a  given  case,  and  therefore  affirmed,  the  decree 
of  the  circuit  court. 

INTERSTATE   COMMEBCE    COMMISSION   T.    SOUTHERN    PACIFIC    COMPANY  ET   AL. 

(6  I.  C.  O.  Rep.,  488;  74  Fed.  Rep.,  42.) 

COLORADO   FUEL   AND   IRON    COMPANY   V.    SOTJTHEEN   PACIFIC   COMPANY   ET   AL. 

(Circuit  court  decision  not  reported;  circuit  court  of  appeals  decision,  101  Fed. 

Rep.  779.) 

The  Colorado  Fuel  and  Iron  Company  complained  before  the  Commission 
against  the  Southern  Pacific  Company  and  other  carriers  forming  lines  from 
Pueblo,  Colo.,  Mississippi  and  Missouri  River  points  and  Chicago,  111.,  to  San 
Francisco ;  that  the  rates  on  steel  rails  and  iron  articles  from  Pueblo,  Colo.,  to 
San  Francisco  were  unreasonable,  and  were  also  unlawfully  higher  than  those 
established  for  the  longer  distance  from  Chicago  and  Mississippi  and  Missouri 
River  points. 

In  November,  1895,  the  Commission  decided  that  the  rate  from  Pueblo  to 
San  Francisco  on  iron  and  steel  articles,  amounting  to  $1.60  per  100  pounds, 
was  unreasonable  and  unlawful  under  the  act  to  regulate  commerce,  and  that 
the  rates  charged  on  such  articles  from  Pueblo  to  San  Francisco  should  not 
be  more  than  75  per  cent  of  the  rates  contemporaneously  charged  on  like 
traffic  from  Chicago  to  San  Francisco,  nor  more  than  45  cents  per  100  pounds 
on  steel  rails  and  fastenings,  and  37^  cents  per  100  pounds  on  bar  iron  and 
other  enumerated  iron  articles.  The  maximum  rates  so  fixed  were  75  per  cent 
of  the  rates  then  in  force  from  Chicago  to  San  Francisco.  * 

The  rate  of  $1.60  per  100  pounds,  which  was  complained  of,  prohibited  the 
movement  of  iron  and  steel  articles  from  Pueblo  to  San  Francisco.  The  rates 
ordered  by  the  Commission  were  not  put  in  force  as  required  by  the  order,  and ' 
a  proceeding  was  instituted  in  the  circuit  court  for  the  district  of  Colorado  to 
enforce  the  order.  While  that  suit  was  pending,  and  after  the  court  had  over- 
ruled a  demurrer  filed  by  the  Southern  Pacific,  the  rates, required  under  the 
order  of  the  Commission  were  put  into  effect  by  the  carriers.  These  rates 
were  maintained  for  about  two  yearg.  and  until  some  time  la  October,  1898, 
when  the  Southern  Pacific  Company  gaTf  dptlce  of  a  proposed  increase  In  rates 
to  60  cents  per  100  pounds  on  steel  rails  and  fastenings  and  7S  cents  per  100 
pounds  on  other  steel  and  iron  products  from  Pueblo  to  San  Francisco.  There- 
upon the  Colorado  Fuel  and  Iron  Company  filed  a  bill  in  the  circuit  court  for 
the  district  of  Colorado  against  the  Southern  Pacific  Company  and  Its  con- 
necting railroads  for  the  purpose  of  preventing  them  from  putting  in  force  such 
Increased  rates,  and  prayed  for  an  Injunction.  No  answers  having  been  filed, 
a  decree  pro  confesso  was  subsequently  entered.  The  complainant  also  asked 
for  damages  in  the  sum  of  $100,000.  Subsequent  proceedings  were  taken  before 
a  master  to  ascertain  the  amount  of  complainant's  damages,  and  after  the 
master  had  filed  his  report  recommending  a  decree  for  damages  In  the  sum  of 
$35,300,  the  case  came  before  the  court  for  final  hearing  and  decree. 

The  court  rejected  the  complainant's  demand  for  damages,  but  awarded  an 
injunction,  first,  that  the  defendants  be  enjoined  and  restrained  from  further 
continuing  to  violate  and  disobey  the  order  of  the  Commission,  and,  second, 
that  the  defendants  be  enjoined  and  required,  in  respect  of  complainant's  traffic 
from  Pueblo  to  San  Francisco  and  other  points  in  California,  to  cease  and 
desist  from  unjust  and  unreasonable  charges,  or  from  demanding  a  greater 
compensation  for  services  to  be  rendered  the  complainant  than  they  charged 
other  persons  for  a  like  and  contemporaneous  service  in  the  transportation  of 
like  kind  of  traffic  under  substantially  similar  circumstances  and  conditions, 
or  from  giving  undue  and  unreasonable  preference  and  advantage  to  particular 
persons,  corporations,  and  localities  at  Chicago,  111.,  and  elsewhere  eastward 
of  that  city,  or  from  subjecting  the  complainant  and  its  traffic  to  undue  ana 
unreasonable  prejudice  and  disadvantage  and  unjust  discrimination,  or  from 
preventing  the  complainant  from  having  its  interstate  traffic  moved  upon  terms 
and  conditions  as  favorable  as  those  given  by  them  for  like  traffic  under  similar 
circumstances  and  conditions  for  other  shipments.  . 

From  this  decree  the  Southern  Pacific  Company  appealed.  The  complainant 
also  appealed  from  the  decision  disallowing  Its  damages. 
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On  April  16,  1900,  the  circuit  court  of  appeals  handed  down  a  decision  re- 
versing the  decree  of  the  circuit  court  and  directing  dismissal  of  the  complaint. 
The  court  held  that  the  first  paragraph  of  the  restraining  order  requiring  the 
carrier  to  comply  with  the  order  of  the  Commission  could  not  be  upheld  con- 
sistently with  the  decision  of  the  Supreme  Court  in  the  Maximum  Rate  Case  and 
the  Alabama  Midland  Case,  and  said  that  these  decisions  of  the  Supreme  Court 
conclusively  establish  the  proposition  that  the  order  of  the  Interstate  Commerce 
Ciommission  which  the  defendant  company  was  enjoined  to  obey  was  a  void 
order  because  the  Commission  undertook  to  prescribe  a  maximum  rate  between 
Pueblo  and  San  Francisco,  which  it  had  no  power  to  do. 

The  court  also  held  that  the  court  had  undertalten  to  do  that  which  the 
Interstate  Commerce  Commission  had  previously  done,  namely,  to  prescribe 
maximum  rates,  and  that  the  decision  of  the  Supreme  Court  in  the  Maximum 
Rate  Case,  by  which  it  reached  the  conclusion  that  the  Interstate  Commerce 
Commission  has  no  power  to  fix  maximum  or  minimum  rates,  either  directly 
or  indirectly,  is  founded  upon  the  fundamental  proposition  that  the  fixing  of 
rates  for  Interstate  carriers  Involves  an  exercise  of  legislative  as  distinguished 
from  judicial  power,  and  that  the  power  does  not  belong  to  the  Commission, 
because  it  was  not  granted  by  the  interstate-commerce  act.  For  much  stronger 
reasons  the  court  of  appeals  said  tlie  power  to  fix  a  schedule  of  rates  for  Inter- 
state carriers  does  not  belong  to  the  Federal  courts,  because  Congress  has  not 
attempted  to  delegate  that  authority  to  the  courts,  even  if  it  could  divest  Itself 
of  that  legislative  function  and  impose  it  upon  the  judicial  branch  of  the  Gov- 
ernment. 

INTEBSTATE    COMMEBCB    COMMISSION    V.    SOUTHERN    RAILWAY    COMPANY    ET    AL. 

INTEBSTATB    COMMERCE    COMMISSION    V.    SOUTHERN    RAILWAY    COMPANY. 

(6  I.  C.  C.  Rep.,  588;  105  Fed.  Rep.,  703.) 

In  1895  the  mayor  of  Piedmont,  Ala.,  with  other  merchants  and  dealers  doing 
business  in  that  city,  filed  two  complaints  with  the  Commission,  alleging  in  the 
first  case  that  the  carriers  unlawfully  charged  more  for  the  transportation  of 
freight  articles  from  New  York,  Philadelphia,  and  Baltimore  for  the  shorter  dis- 
tance to  Piedmont  than  for  the  longer  distance  to  Anniston,  Ala.,  in  violation  of 
section  4  and  also  of  section  3  of  the  statute.  The  rates  to  Piedmont  were  also 
claimed  to  be  unreasonable. 

In  the  second  case  similar  allegations  were  made  with  reference  to  freight 
rates  from  Chattanooga,  Tenn.,  to  Piedmont,  as  compared  with  those  from  Chat- 
tanooga to  Anniston,  the  longer  distance  point. 

The  case  was  decided  by  the  Commission  under  the  fourth  section,  in  accord- 
ance with  the  construction  of  the  long  and  short  haul  clause  which  had  been 
announced  by  the  Commission,  and  which  had  not  been  declared  erroneous  by 
the  Supreme  Court.  In  accordance  with  that  construction  the  higher  rates 
to  Piedmont  were  declared  unlawful,  and  an  order  in  each  case  to  cease  and 
desist  was  issued  to  the  defendant  carriers. 

The  carriers  having  declined  to  comply  with  the  orders,  suits  were  brought 
to  enforce  them  in  the  circuit  court  for  the  northern  district  of  Alabama.  The 
decision  of  the  circuit  court  was  not  rendered  until  November  .3,  1900,  subse- 
quent to  the  decision  of  the  Supreme  Court  in  the  Alabama  Midland  and  Behl- 
mer  cases.  The  decisions  of  the  Supreme  Court  In  those  cases  were  applied 
by  the  circuit  court  In  these  cases,  with  the  result  that  the  construction  of  the 
long  and  short  haul  clause  as  followed  by  the  Commission  in  these  Piedmont 
eases  was  held  erroneous  and  the  petitions  to  enforce  the  orders  of  the  Com- 
mission were  accordingly  dismissed. 

THE   JARMEES'    liOAN    AND    TRUST    COMPANY    V.    THE    NORTHERN    PAOIEIC    RAILWAY 

COMPANY. 

(5  I.  C.  O.  Rep.,  478;  83  Fed.  Rep.,  249.) 

In  1889  the  Merchants'  Union,  of  Spokane  Falls,  complained  against  the  North- 
ern Pacific  Railroad  Company  that  the  freight  rates  from  eastern  points  to 
Spokane  Falls  were  unreasonable ;  that  the  freight  rates  were  so  adjusted  with 
reference  to  such  competing  points  as  Portland,  Seattle,  Tacoma,  Bllensburg, 
and  Missoula  as  to  result  in  unjust  discrimination  against  Spokane  Falls ;  that 
the  rates  to  Spokane  Falls  were  greater  than  for  the  longer  distances  to  Port- 
land, Tacoma,  and  Seattle.  After  hearing  and  investigation,  the  Commission 
decided,  among  other  things  In  this  case,  that  the  blanket-class  rates  applying 
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uyon  the  Northern  Pacific  road  for  distances  of  over  580  miles  were  relatively 
unreasonable  and  that  the  rates  to  Spokane,  the  principal  distributing  center,  to 
which  such  blanket  rates  apply,  were  unreasonable  themselves.  The  carriers 
were  ordered  to  cease  and  desist  from  charging  rates  on  freight  traffic  from  east- 
ern points  to  Spokane  which  materially  exceeded  83  per  cent  of  the  class  rates 
then  in  effect  both  to  Spokane  and  Pacific  coast  terminals.  Following  this  deci- 
sion the  carriers  made  numerous  changes  in  the  rates,  which  were  understood  to 
be  approximately  in  compliance  with  the  Commission's  order.  Some  years  later 
a  number  of  merchants  and  shippers  of  the  city  of  Spokane  brought  suit  in  the 
United  States  circuit  court  for  the  district  of  Washington  to  enforce  the  order 
of  the  Commission.  This  suit  was  brought  while  the  Northern  Pacific  Railroad 
was  in  the  hands  of  receivers,  and  it  is  reported  under  the  title  of  "  Farmers' 
Loan  and  Trust  Company  v.  Northern  Pacific  Railway  Company." 

While  the  suit  was  pending  the  Northern  Pacific  Railway  Company  was  sub- 
stituted as  respondent  in  place  of  the  receivers,  that  company  having  acquired 
the  property  of  the  Northern  Pacific  Railroad  Company.  The  Great  Northern 
Railway  Company  applied  for  and  was  granted  leave  to  introduce  evidence  and 
be  heard  in  the  argument.  It  seems  that  one  portion  of  the  order  of  the  Com- 
mission provided  that  the  carriers  might  make  commodity  rates  on  competitive 
traffic  to  Pacific  coast  terminals  which  were  less  than  the  rates  on  like  traffic 
to  Spokane,  but  that  such  commodity  rates  must  not  be  lower  than  were  neces- 
sary from  time  to  time  to  meet  competition  at  Pacific  coast  terminals  nor  al- 
lowed in  any  case  on  articles  not  actually  subject  to  such  competition.  This 
provision  of  the  order  was  involved  in  the  suit  brought  independently  in  court 
by  the  Spokane  merchants  as  well  as  the  provision  of  the  order  prescribing 
rates.  The  case  was  referred  to  a  master,  who  made  an  elaborate  report,  and 
among  his  conclusions  is  the  following :  "  That  no  violatioa  by  the  respondent 
of  the  order  of  the  Interstate  Commerce  Commission  has  been  established  by 
the  petitioners."  This  conclusion  was  probably  arrived  at  in  connection  with 
the  further  view  expressed  by  the  master  that  the  order  of  the  Commission 
was  indefinite,  in  part  a  mere  declaration  of  the  duty  of  the  defendants  as 
defined  by  the  law  itself  and  in  part  prescribing  rates  which  may  be  charged 
by  the  railroads  for  the  carriage  to  Spokane  of  freight  not  affected  at  coast 
terminals  by  competition  of  ocean  carriers.  This  court  held,  however,  that 
since  the  case  had  been  commenced  the  Supreme  Court  had  announced  its 
decision  in  the  Maximum  Rate  Case  to  the  effect  that  the  Commission  was  not 
authorized  to  fix  rates.  So  far  as  the  definite  portion  of  the  order  of  the  Com- 
mission is  concerned,  the  court  appears  to  have  regarded  the  decision  ot  the 
Supreme  Court  in  the  Maximum  Rate  Case  as  controlling  without  reference  to 
the  facts.  The  court  said :  "  In  so  far  as  the  order  is  definite  and  specific  it  is 
invalid,  because  the  Commission  has  no  autliority  to  prescribe  rates." 

EAST   TENNESSEE,   VIRGINIA  AND   GEORGIA  RAILWAY   COMPANY  BT   AL.   V.   INTEESTATE 

COMMERCE  COMMISSION. 

(5  I.  C.  C.  Rep.,  546;  10  I.  C.  C.  Rep.,  Ill ;  85  Fed.  Rep.,  107;  99  Fed.  Rep.,  52; 

181  U.  S.,  1) 

In  1890  the  Board  of  Trade  of  Chattanooga  complained  against  the  East  Ten- 
nessee, Virginia  and  Georgia  Railway  Company  and  other  carriers  forming 
water  and  rail  lines  from  New  York  and  other  Atlantic  seaboard  points  to  Chat- 
tanooga, Nashville,  and  Memphis  that  charges  on  freight  traffic  from  New  York 
and  other  northeastern  cities  to  Chattanooga  were  unlawfully  higher  than  those 
charges  for  the  longer  distance,  through  Chattanooga,  to  Nashville  and  Mem- 
phis. As  tried  before  the  Commission  the  case  turned  upon  the  relation  of  rates 
as  between  Chattanooga  and  Nashville,  and  the  application  of  the  fourth  section, 
or  long  and  short  haul  clause,  of  the  statute  was  principally  involved.  In  ite 
decision,  rendered  in  1892,  the  Conunission  applied  the  construction  of  the  long 
and  short  haul  clause  which  it  had  previously  announced,  and  held  that  the 
higher  rates  to  Chattanooga  than  to  Nashville  were  unlawful,  and  the  carriers 
were  ordered  to  cease  and  desist  from  making  such  higher  charges  to  Chatta- 
nooga. The  order  was  suspended  for  a  specified  time  to  enable  tlie  defendants 
to  apply  for  relief  under  the  proviso  clause  of  the  fourth  section.  If  they  so  de- 
sired. The  carriers  refused  to  obey  the  order  of  the  Commission,  and  suit  was 
brought  in  the  United  States  circuit  court  for  the  eastern  district  of  Tenneffl|fc 

The  decision  of  the  circuit  court  was  rendered  In  February,  1898,  after  tpe 
decision  of  the  Supreme  Court  In  the  Alabama  Midland  Case.    The  circuit  coBTt 


APPENDIX  D.  321 

considered  that  decision  of  the  Supreme  Court  and  held  in  this  case  that  wheii 
rlolation  of  the  long  and  short  haul  clause  is  charged  competition  is  one  of  the 
elements  which  enter  into  the  determination  whether  the  conditions  are  similar, 
and  if  dissimilarity  is  found  then  the  further  question  arises  whether  the  dls- 
Blmllarity  is  so  great  as  to  justify  the  discrimination  complained  of.  The  court 
said  that  in  its  opinion  the  restraint  of  section  4  is  to  be  applied  on  a  scale  of 
comparison  between  dissimilarity  of  conditions  and  disparity  of  rates,  and  that 
it  is  competent  in  that  sense  to  restrain  the  action  of  the  greater  charge  for  the 
shorter  haul,  although  there  may  be  a  substantial  dissimilarity  of  conditions, 
provided  the  dissimilarity  is  not  so  great  as  to  justify  discrimination.  The  court 
also  called  attention  to  the  third  section  as  underlying  the  fourth  and  being  the 
principle  on  which  it  rests,  and  said  that  if  a  literal  construction  be  put  upon 
the  fourth  section,  as  was  intended  by  the  defendants,  the  case  would  still  be 
exposed  to  the  third  section,  which  forbids  any  undue  preference  or  disadvan- 
tage. Without  further  stating  the  conclusions  of  the  court,  it  Is  sufficient  to 
say  that  it  sustained  the  order  of  the  Commission  and  directed  its  enforcement. 

The  carriers  took  an  appeal  to  the  tircuit  court  of  appeals.  That,  court  af- 
firmed the  decree  of  the  circuit  court  sustaining  the  order  of  the  Commission. 
The  court  in  that  case  found  that  normal  competition  was  restricted  by  the 
agreement  and  operations  of  the  Southern  Traffic  Association,  and  stated  its 
belief  that  without  such  restriction  of  competition  by  the  traffic  association 
the  situation  of  Chattanooga  would  win  for  it  certainly  the  same  rates  as  Nash- 
ville. 

The  carriers  then  appealed  the  case  to  the  United  States  Supreme  Court,  and 
that  court,  in  April,  1901,  rendered  its  decision  reversing  the  decree  of  the  cir- 
cuit court  of  appeals  and  remanding  the  case  to  the  circuit  court  with  instruc- 
tions to  set  aside  its  decree  without  prejudice  to  the  right  of  the  Commission  to 
proceed,  upon  the  evidence  already  Introduced  before  it  or  upon  such  further 
pleadings  and  evidence  as  it  might  allow  to  be  introduced,  to  hear  and  deter- 
mine the  matter  in  controversy  according  to  law.  The  court  said,  in  effect,  that 
since  the  ruling  of  the  Commission  was  made  it  had  been  said  by  the  Supreme 
Court,  in  the  case  of  Behlmer  and  other  cases,  that  competition  which  is  con- 
trolling on  traffic  and  rates  produces  in  and  of  itself  dissimilarity  of  circum- 
stances and  conditions  as  described  in  the  statute  and  that  the  construction  fixed 
by  the  Commission  on  the  statute  upon  which  its  entire  action  in  this  case  had 
been  predicated  was  wrong.  A  further  ruling  by  the  Supreme  Court  in  this  case 
was  that  where  competition  justifies  a  lower  charge  for  a  longer  distance  under 
the  fourth  section  the  charge  to  the  shorter  distance  point  can  not  be  made  as 
low  as  the  charge  to  the  longer  distance  point  by  application  of  the  third  sec- 
tion, and  that  if  the  rate  to  the  shorter  distance  point  is  not  shown  to  be  unrea- 
sonable no  relief  under  the  statute  can  be  afforded. 

Under  leave  granted  by  the  Supreme  Court  a  new  complaint  was  filed  with  the 
Commission  by  the  chamber  of  commerce  of  Chattanooga,  and  after  full  bearing 
and  consideration  of  the  evidence  the  Commission  rendered  its  decision  in  March, 
1904,  but  it  was  constrained,  following  the  construction  of  the  law  as  laid  down 
by  the  Supreme  Court,  to  dismiss  the  complaint. 

IHTEB8TATB  COMMERCE  COMMISSION  V.  WESTERN  AND  ATLANTIC  RAILROAD  COMPANY 
EX  AL. — ^INTERSTATE  COMMERCE  COMMISSION  V.  CLYDE  STEAMSHIP  COMPANY  BT 
AL. — INTERSTATE  COMMERCE  COMMISSION  V.  CLYDE  STEAMSHIP  COMPANY  ET  Al. 

(5  I.  C.  C.  Rep.,  324;  88  Fed.  Eep.,  186;  93  Fed.  Rep.,  83;  181  U.  S.,  29.) 

In  October,  1891,  the  Georgia  Railroad  Commission  filed  seven  complaints 
under  the  long  and  short  haul  clause  of  the  act.  These  cases  were  heard  to- 
gether by  the  Commission.  Two  of  the  cases,  for  reasons  stated  in  the  Com- 
mission's decision,  were  dismissed.  The  remaining  five,  all  relating  to  freight 
rates,  are  described  as  follows : 

1.  Lower  rates  from  Cincinnati  to  Atlanta  than  to  points  on  the  Western 
and  Atlantic  between  Chattanooga  and  Atlanta. 

2.  Lower  rates  from  New  York,  via  Charleston,  to  Atlanta,  than  to  points 
on  the  Georgia  Railroad  between  Augusta  and  Atlanta. 

3.  Lower  rates  from  New  York,  via  Charleston,  to  Opelika,  than  to  points 
on  the  Atlanta  and  West  Point  and  Western  Railway  of  Alabama  between 
Atlanta  and  Opelika.  The  other  two  cases  decided  by  the  Commission  will 
be  referred  to  in  another  connection. 

BY— VOL  5—05 ^21 
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In  deciding  ttiese  cases  the  Commission  restated  at  some  length  its  construe 
tion  of  the  long  and  short  haul  clause,  which  was.  to  the  effect  that  tuoug] 
water  competition  might  create  dissimilarity  in  circumstances  and  condltioni 
that  the  competition  of  carriers  subject  to  the  act,  or  of  markets  on  differen 
lines,  did  not  create  such  dissimilarity  of  circumstances  and  conditions  withii 
the  meaning  of  the  act,  and  that  carriers  were  authorized  in  cases  of  hardshii 
resulting  from  the  competition  of  markets  or  of  other  carriers  subject  to  th( 
law  to  apply  to  the  Commission  for  relief  under  the  proviso  clause  of  the  fourtl 
section. 

Applying  that  construction  to  the  cases  in  question,  the  Commission  decidec 
against  the  carriers  and  directed  them  to  cease  and  desist  from  making  highei 
charges  to  the  shorter  than  to  the  longer  distance  points  involved  in  thi 
respective  proceedings. 

The  carriers  refused  to  obey  the  orders  issued  by  the  Commission  in  th( 
.  three  cases  above  cited,  and  the  Commission  filed  petitions  in  the  cirrait  cour 
for  the  northern  district  of  Georgia  for  their  enforcement  The  decision  ol 
the  circuit  court  was  not  rendered  until  1898,  the  cases  having  been  held  t( 
await  the  decision  of  the  United  States  Supreme  Court  in  the  Alabama  Mid 
land  Case.  In  its  decision  the  court  cited  and  applied  the  decision  of  th( 
Supreme  Court  in  the  Alabama  Midland  Case  and  dismissed  the  petitions. 

Additional  evidence  was  taken  in  the  circuit  court  on  behalf  of  the  Cominis 
sion  with  a  view  of  meeting  the  contention  that  the  disparity  in  rates  com 
plained  of  and  found  unlawful  by  the  Commission  was  justified  by  railway  and 
market  competition,  this  being  done  in  view  of  the  Supreme  Court  decision  in 
the  Alabama  Midland  Case.  These  cases  were  therefore  appealed  to  the  circuit 
court  of  appeals,  which,  nevertheless,  affirmed  the  decision  of  the  circuit  court, 
and  on  appeal  to  the  Supreme  Court  that  court  disposed  of  the  cases  at  the 
same  time  that  it  decided  the  Chattanooga  Case,  and  for  the  reasons  stated 
in  its  decision  of  the  Chattanooga  Case  affirmed  the  decree  of  the  circuit  court 
of  appeals  and  the  circuit  court,  with  the  modification  that  dismissal  of  the 
petitions  must  be  without  prejudice  to  the  right  of  the  Commission  to  make  an 
original  investigation  of  the  questions  contained  in  the  records  pertaining  to 
the  complaints  presented  to  it. 

INTERSTATE    COMMERCE    COMMISSION    V.    CHICAGO,    BURLINGTON    AND    QUINOT   EAIL- 

ROAD  COMPANY  ET  AL. 

(7  I.  C.  C.  Eep.,  513,  55.5-a;  10  I.  C.  C.  Rep.,  83;  94  Fed.  Rep.,  272;  98  Fed. 
Rep.,  173;  103  Fed.  Rep.,  249;  186  U.  S.,  320.) 

The  Cattle  Raisers'  Association  of  Texas  complained  against  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  and  others  that  a  terminal  charge 
of  $2  per  car  for  delivering  live  stock  to  the  Union  Stock  Yards  in  Chicago  was 
unlawful  under  sections  1  and  3  of  the  act  to  regulate  commerce.  Prior  to 
June  1,  1894,  the  delivery  of  live  stock  to  the  Union  Stock  Yards  in  Chicago  was 
made  without  extra  charge.  The  Chicago  Live  Stock  Exchange  intervened  as  a 
party  complainant  In  the  proceeding. 

The  Commission  held  in  this  case  that  the  terminal  charge  of  $2  was  unrea- 
sonable, and  recommended  that  the  carriers  delivering  live  stock  in  Chicago  to 
the  Union  Stock  Yards  should  not  exceed  a  charge  of  .f  1  per  car  for  such  service. 
Subsequently,  on  application  for  rehearing,  the  Commission  also  held  that  the 
$2  charge  was  unduly  prejudicial  and  in  violation  of  the  third  section.  The  com- 
plaint to  the  Commission  also  contained  a  demand  for  reparation,  but  the  ques- 
tion of  reparation  was  reserved  by  the  Commission  for  future  consideration. 

The  carriers  declined  to  comply  with  the  order,  and  a  petition  for  its  enforce- 
ment was  filed  in  the  United  States  circuit  court  for  the  northern  disti-ict  of 
Illinois.  That  court  rendered  two  decisions,  one  overruling  a  demurrer  inter- 
posed by  the  defendants,  and  the  other  dismissing  the  petition  of  the  Commis- 
sion. This  decision  was  subsequently  affirmed  by  the  circuit  court  of  appeals. 
The  case  was  then  appealed  by  the  Commission  to  the  United  States  Supreme 
Court,  which  rendered  its  decision  on  June  2,  1902. 

The  court  first  considered  whether  there  was  a  separation  of  the  charge  'or 
carriage  and  the  charge  for  the  terminal  services,  and  whether  the  rate- 
separated  or  aggregated,  as  might  be  found  to  be  the  case— was  just  and  rea^ 
sonable.  To  determine  these  questions  it  was  essential,  the  court  said,  to  fix 
the  situation  prior  to  June,  1894,  at  which  time  the  terminal  charge  was  wst 
imposed.    It  was  found  that  prior  to  that  date  there  was  no  such  separation 
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and  that  the  carriers,  under  their  contracts  to  carryXto  Chicago,  delivered  car- 
loads of  cattle  to  the  stock  yards  without  making  any  charge  other  than  that 
which  was  specified  in  the  through  rate.  The  court  held  that  the  through  rate 
existing  prior  to  June  1,  1894,  must  be  presumed  to  have  provided  in  and  of 
itself  compensation  for  the  services  rendered  in  making  delivery  at  the  stock 
yards.  That  being  the  case,  the  court  further  held  that  there  was  no  segrega- 
tion of  the  terminal  charge  from  the  through  rate. 

Upon  the  question  whether  the  additional  charge  of  $2  imposed  on  and  after 
June  1,  1894,  was  just  and  reasonable,  the  court  said  that  it  needs  no  reason- 
ing to  demonstrate  that  the  Commission  correctly  held  that  the  mere  imposi- 
tion by  the  Stock  Yards  Company  of  a  new  burden  on  the  railroads,  averaging 
$1  per  car,  did  not  justify  an  additional  charge  by  the  railroad  companies  of 
$2  per  car,  and  that  it  was  likewise  equally  plain  that  if  the  prior  rate  was  just 
and  reasonable,  as  the  Commission  found  it  to)  be,  that  the  addition,  without 
reason,  of  $2  per  car  caused  the  rate  to  become  unjust  and  unreasonable  to  the 
extent  of  the  extra  dollar. 

The  court,  however,  quoted  a  finding  in  the  first  report  of  the  Commission 
in  this  case  to  the  effect  that,  about  October  1,  1896,  the  through  rate  from 
points  embraced  in  the  territory  covered  by  the  complaint  to  all  western 
markets,  including  Chicago,  had  been  reduced  5  cents  per  100  pounds,  and  that 
this  would  amount  to  from  $10  to  $15  per  car.  The  court  then  considered  a 
statement  made  by  the  Commission  ia-its  opinion  delivered  on  the  rehearing  of 
the  case,  which  new  finding  or  statement  by  the  Commission  referred  to  the 
reduction  in  the  through  rate  on  October  1,  1896,  but  said  that  such  reduction 
did  not  apply  to  all  the  territory  to  which  the  terminal  charge  applied,  but  only 
to  certain  limited  portions  of  that  territory,  and  that  the  purpose  of  it  was  to 
equalize  the  rate  from  those  sections  as  compared  with  other  sections. 

The  precise  territory  from  which  the  reduction  in  1896  was  made  was  not 
found  by  the  Commission,  nor  was  it  defined  in  the  evidence  submitted  In  the 
circuit  court.  The  Supreme  Court  said  that  the  order  of  the  Commission  con- 
demning the  $2  rate  was  general  and  operated' upon  all  the  carriers  in  the  whole 
territory  covered  by  the  complaint,  and  it  plainly  appears  from  the  decision  of 
the  Supreme  Court  that  on  account  of  such  reduction  having  been  made  from 
undefined  territory  It  was  unable  to  determine  from  the  record  whether  the 
order  of  the  Commission,  as  applied  to  the  whole  territory,  was  lawful  and 
.  should  be  enforcecl. 

For  that  reason  the  court  was  constrained  to  affirm  the  judgment  of  the 
court  below,  but  it  directed  that  nothing  in  the  decree  refusing  to  execute  the 
order  of  the  Commission  should  be  construed  as  preventing  the  Commission 
from  commencing  proceedings  to  correct  any  unreasonableness  in  the  rate 
resulting  from  an  additional  terminal  charge  as  to  any  territory  to  which  the 
reduction  referred  to  in  the  opinion.  If  any  such  there'be,  did  not  apply. 

The  case  has  been  reopened  before  the  Commission  and  further  testimony 
taken,  with  a  view  of  indicating  the  extent  and  character  of  the  reduction  in 
the  through  rate  on  October  1.  1896.  A  decision  has  been  rendered  by  the  Com- 
mission governing  the  procedure  to  be  observed  in  this  case  with  regard  to 
reparation,  and-the  whole  case,  as  reopened,  is  now  before  the  Commission  for 
determination. 

INTERSTATE  COMMEBCE  COMMISSION   V.   LOUISVILLE  AND   NASHVILLE   BAILBOAD   COM- 
PANY,  ET   AL. 

(7  I.  C.  C.  Rep.,  431 ;  101  Fed.  Rep.,  146 ;  102  Fed.  Rep.,  709 ;  108  Fed.  Rep.,  988 ; 
'■  190  U.  S.,  273.) 

This  case  was  bro\ight  before  the  Commission  by  Fuller  E.  Callaway,  of  La 
Grange,  Ga.,  and  involved  a  greater  charge  on  freight  trafiic  from  New  Orleans 
to  La  Grange  than  for  longer  distances  over  the  same  line  to  Hogansville,  New- 
nan,  Palmetto,  and  Fairburn,  Ga.,  under  the  long  and  short  haul  clause  of  'Uie 
act ;  greater  charges  from  New  Orleans  to  La  Grange  than  to  Atlanta  and  other 
longer  distance  points  under  the  third  or  undue  preference  clause  of  the  act,  and 
the  unreasonableness  of  the  rates  from  New  Orleans  to  La  Grange.  The  Com- 
mission decided  the  case  in  fvaor  of  the  complainant,  and  upon  refusal  of  the 
defendants  to  obey  the  order,  instituted  proceedings  for  its  enforcement  in  the 
United  States  circuit  court  for  the  southern  district  of  Alabama,  which  court 
sustained  the  order  of  the  Commission, 
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Tlie  cironit  court  of  appeals  reversed  the  decree  of  the  circuit  court,  and  upon 
an  appeal  taken  by  the  Commission  to  the  United  States  Supreme  Court  a 
decision  was  rendered  in  May,  1903,  affirming  the  decree  of  the  circuit  court  of 
appeals. 

In  the  case  before  the  Commission  it  was  shown  that  the  rates  from  New 
Orleans  to  La  Grange  were  made  by  taking  the  rates  from  New  Orleans  through 
La  Grange  to  Atlanta  and  adding  thereto  the  local  rate  from  Atlanta  back  to 
La  Grange.  The  same  method  of  making  rates  was  enforced  to  certain  stations 
between  La  Grange  and  Atlanta,  namely,  Hogansville,  Newnan,  Palmetto,  and 
Fairburn.  As  above  indicated,  these  stations  are  more  distant  from  New 
Orleans  than  La  Grange,  but  on  account  of  making  rates  by  combination  of  the 
rate  from  New  Orleans  to  Atlanta  plus  the  local  rate  back,  they  were  made  to 
take  lower  rates  than  the  rates  from  New  Orleans  to  La  Grange,  which  were 
made  on  the  same  basis.  In  its  decision  of  the  case,  the  Commission  found  that 
the  rates  from  New  Orleans  to  Atlanta  were  not  unreasonably  low ;  in  other 
words,  that  they  were  compensatory  for  the  service  rendered,  and  that  while 
there  was  competition  between  the  defendants  and  other  carriers  operating 
lines  between  New  Orleans  and  Atlanta,  such  competition  did  not  force  down 
the  rates  at  Atlanta  below  the  point  of  reasonableness.  The  Commission  also 
found,  as  an  independent  proposition,  that  the  rates  from  New  Orleans  to  La 
Grange  were  unreasonable  and  unjust  under  the  first  section  of  the  act. 

As  to  the  long  and  short  haul  and  undue-prefei'ence  questions,  the  Commis- 
sion endeavored  with  great  care  to  follow,  in  its  decision,  the  rule  which  had 
been  previously  laid  down  by  the  Supreme  Court  in  the  Alabama  Midland  and 
other  cases  wherein  that  court  had  construed  the  meaning  of  those  sections. 
The  Supreme  Court  apparently  took  an  entirely  different  view  of  the  case, 
and  of  the  findings  made  and  conclusions  stated  by  the  Commission.  Although 
the  Commission  found  that  the  competition  at  Atlanta  had  not  forced  the  rates 
to  that  point  down  below  the  point  of  reasonableness,  the  Supreme  Court  said : 
"  It  was  and  is  conceded  that  .the  rates  on  through  freight  from  New 
Orleans  to  Atlanta  were  the, result  of  competition  at  Atlanta,  and  that  there 
was  hence  such  a  dissimilarity  of  circumstances  and  conditions  as  justified  the 
lesser  charge  for  the  carriage  of  freight  from  New  Orleans  to  Atlanta,  the  longer 
distance  point,  than  was  exacted  for  the  haul  from  New  Orleans  to  La  Grange, 
the  shorter  distance  point."  That  assumption,  which  the  Commission  had  no 
idea  could  be  based  on  any  of  its  findings  or  conclusions,  really  disposed  of  the 
proceeding.  The  court,  however,  said  that  the  finding  of  the  Commission  that 
the  rates  to  La  Grange  were  unreasonable  was  not  entirely  with  reference  t» 
their  relation  to  the  rates  to  Atlanta,  or  rather,  with  reference  to  the  finding 
of  the  Commission  that,  as  compared  with  Atlanta,  the  rates  to  La  Grange 
were  unlawful. 

A  petition  for  reargunient  was  presented  to  the  Supreme  Court  and  denied. 
The  decision  of  the  Supreme  Court  affirming  the  decree  of  the  circuit  court  of 
appeals  also  remanded  the  case  to  the  Commission  for  such  independent  con- 
sideration of  the  reasonableness  per  se  of  the  rates  as  the  ends  of  justice 
might  require,  and  following  that  rule  the  case  has  been  set  down  for  further 
hearing  before  the  Commission  in  regard  to  the  unreasonableness  of  the  rates 
to  Ija  Grange. 

INTBESTATE  COMMERCE  COMMISSION  V.    NORTHERN  PACIFIC  BAILWAT  COMPANT. 

(8  I.  C.  C.  Rep.,  346 ;  ijo  circuit  court  decision.) 

« 
This  proceeding  applied  to  two  cases  brought  before  the  Commission,  one  by 
the  city  of  St  Cloud,  Minn.,  and  the  other  by  the  George  Tileston  Milling  Com- 
pany, of  St.  Cloud,  against  the  Northern  Pacific  Railway  Company  for  alleged 
violation  of  the  long  and  short  haul  clause  of  the  statute.  The  first,  second,  and 
third  sections  were  also  claimed  to  be  violated.  The  Commission  held  upon  the 
facts  in  these  cases,  that  the  Northern  Pacific  was  acting  in  violation  of  the 
statute  by  charging  more  for  the  transportation  of  flour,  mill  stufC,  and  other 
freight  articles  from  St.  Cloud,  Minn.,  to  New  Xork,  Boston,  Philadelphia,  Balti- 
more, Superior  or  West  Superior,  or  other  eastern  destinations,  than  for  me 
transportation  of  like  traffic  to  like  destinations  for  the  longer  distance  over  the 
same  lines  from  St.  Paul,  Minneapolis,  Elk  River,  Anoka,  in  the  State  of  Minne- 
sota, and  also  that  the  defendants  unlawfully  charged  higher  rates  on  coal,  hard- 
ware, and  other  freight  articles  from  Superior  or  West  Superior,  New  lom 
Philadelphia,  Baltimore,  Boston,  and  other  eastern  points  to  St  Cloud,  than  lor, 
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the  transportation  of  like  traffic  from  the  same  points  of  shipment  for  a  longer 
distance  over  the  same  line  to  Elk  River,  Anoka,  Minneapolis,  and  St.  Paul.  The 
carrier  having  refused  to  obey  the  order  of  the  Commission,  suit  was  instituted 
to  enforce  compliance  in  the  United  States  circuit  court  for  the  district  of  Min- 
nesota. Suhseauently  the  court  entered  a  decree,  without  filing  an  opinion,  the 
defendant  consenting  thereto,  enjoining  and  restraining  the  Northern  Paciflc 
Railway  Company  from  further  refusing  to  comply  with  the  provisions  of  the 
order,  and  from  charging  and  collecting  any  rate  or  charge  for  the  transporta- 
tion forbidden  by  such  order. 

INTEBSTATB  COMMEBCE   COMMISSION   V.   L0XIISVII,LE   AND    NASHVILLE  BAILBOAD   COM- 
PANY  ET  AL. 

(8  I.  C.  C.  Rep.,  377;'  118  Fed.  Rep.,  613.) 

This  case  arose  on  complaint  of  the  Savannah  Bureau  of  Freight  and  Trans- 
portation and  persons  and  firms  engaged  in  business  at  points  on  the  Pensacola 
and  Atlantic  division  of  the  Louisville  and  Nashville  Railroad.  Three  classes 
of  rates  were  challenged  in  the  complaint — the  rates  charged  by  the  Louisville 
and  Nashville,  the  Savannah,  Florida  and  Western,  and  the  Florida  Central 
and  Peninsular,  on  cotton,  turpentine,  rosin,  and  other  property  shipped  from 
stations  in  Florida  on  the  Pensacola  and  Atlantic  division  of  the  Louisville  and 
Nashville  to  Savannah ;  the  rates  charged  by  these  carriers  on  bacon  and  other 
freight  articles,  chiefly  groceries,  hardware,  etc.,  from  Savannah  to  Pensacola 
and  Atlantic  division  points ;  and  the  rates  charged  by  all  the  defendants  over 
their  several  lines  of  road  for  the  transportation  of  freight  articles,  particularly 
sugar,  from  New  York  to  Pensacola  and  Atlantic  division  stations.  In  Its  deci- 
sion the  Commission  held  that  the  rates  on  sugar  and  other  articles  from  New 
York  to  Pensacola  and  Atlantic  division  stations  were  not  in  conflict  with  the 
statute.  It  was  also  unable  to  find  any  serious  wrong  in  the  rates  on  bacon  and 
other  commodities  from  Savannah  to  stations  on  the  Pensacola  and  Atlantic 
division,  as  compared  with  rates  to  these  stations  on  like  traffic  from  New 
Orleans,  and  so  much  of  the  complaint  as  related' to  shipments  from  New  York 
and  Savannah  was  dismissed. 

The  Commission  found  that  the  rate  on  uncompressed  cotton  from  stations  In 
Florida  on  the  Pensacola  and  Atlantic  division  to  Savannah  was  $2.75  per  bale 
at  the  time  of  hearing.  When  complaint  was  filed,  and  for  some  years  prior 
thereto,  but  subsequent  to  the  hearing,  this  rate  had  been  increased  55  cents, 
to  $3.30  per  bale.  The  rates  from  the  same  points  to  Mobile  and  New  Orleans 
had  been,  and  were  at  the  time  of  the  decision,  respectively,  $2  and  $2.50  per 
bale.  The  Commission  held  that  the  rate  of  $2.75  to  Savannah  was  not  unlaw- 
ful, but  that  the  whole  advance  of  55  cents  was  unlawful,  and  that  any  higher 
rate  on  such  cotton  to  Savannah  than  the  former  difference  of  25  cents  per 
bale  above  the  rate  in  force  from  the  same  stations  to  New  Orleans  violated 
sections  1  and  3  of  the  statute.  The  Louisville  and  Nashville  made  certain  local 
rates  on  rosin  and  turpentine  from  stations  on  its  Pensacola  and  Atlantic  divi- 
sion in  Florida  to  Pensacola,  Fla.,  and  had  joined  with  connecting  carriers  in 
making  certain  through  group  rates  from  the  same  stations  to  Savannah.  For 
its  service  to  the  junction  point,  namely.  River  Junction,  Fla.,  the  Louisville  and 
Nashville  exacted  a  share  of  the  through  joint  rates  to  Savannah  which  greatly 
exceeded  its  purely  local  rates  for  like  distances  to  Pensacola,  while  the  shares 
accepted  by  Its  connecting  carriers  were  reasonably  low.  Upon  consideration 
of  all  the  facts  and  circumstances  the  Commission  held  that  the  shares  of  the 
Louisville  and  Nashville  in  the  freight  rates  to  Savannah  were  unreasonable 
and  unjust  under  sections  1  and  3  of  the  act.  In  comparison  with  the  rates  to 
Pensacola. 

The  Commission  further  held  that  rates  on  rosin  and  turpentine  from  such 
Pensacola  and  Atlantic  division  stations  to  Savannah  should  be  adjusted  to  the 
rates  to  Pensacola  by  adding  to  the  local  rates  of  the  Louisville  and  Nashville 
for  the  distance  to  Pensacola  which  is  nearest  to  the  distance  from  each  sta- 
tion to  River  Junction  the  present  share  accepted  by  the  carriers  to  Savannah 
from  River  Junction,  provided  that  on  shipments  of  turpentine  to  Savannah 
from  stations  east  of  Mossy  Head  the  Louisville  and  Nashville  should  have  more 
than  its  local  rates  for  like  distances  to  Pensacola,  and  that  such  rates  should 
be  determined  by  adding  the  rate  of  6  cents  from  Sneads  to  Pensacola,  the  car- 
riers east  of  River  Junction  accepting  their  present  share  from  such  stations 
east  of  Mossy  Head.  With  respect  to  these  rosin  and  turpentine  rates,  the  Com- 
mlsidon  said  in  its  opinion  that  whatever  difference  may  have  seemed  necessary 
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at  the  outset  to  create  a  demand  In  the  Pensacola  market,  it  had  become  appar- 
ent after  several  years'  trial  that  the  rates  to  Savannah,  as  compared  with  the 
Pensacola  rates,  gave  an  unvrarranted  advantage  to  Pensacola ;  that  in  endeavor- 
ing to  build  up  the  near-by  market  at  Pensacola,  and  so  furnish  these  products 
vylth  a  market  in  addition  to  the  one  existing  at  Savannah,  the  Louisville  and 
Nashville  wa?  acting  in  the  interest  of  producers  of  and  dealers  in  naval  stores 
on  its  Pensacola  and  Atlantic  division,  but  that  it  had  so  adjusted  rates  as  to 
give  Pensacola  a  practical  monopoly  of  the  trade.  The  Louisville  and  Nashville 
claimed  that  the  lower  scale  of  rates  to  Pensacola  was  necessary  to  hold  the 
traffic  for  long  hauls  on  the  Louisville  and  Nashville  system  to  points  north  and 
west  of  Pensacola.  The  Commission  ruled  that  when  a  carrier  makes  rates  to 
two  competing  localities  which  give  one  a  practical  monopoly  over  the  other 
because  it  can  secure  reshipments  from  "the  favored  locality  and  none  from  the 
other,  it  goes  beyond  serving  its  fair  interests  and  disregards  the  statutory  re- 
quirement of  relative  equality  as  between  persons,  localities,  and  descriptions 
of  traffic. 

The  railroad  companies  against  whom  the  order  was  directed  refused  to  obey 
it,  and  thereupon  the  Commission  brought  suit  to  enforce  its  order  in  the  United 
States  circuit  court  for  the  southern  district  of  Georgia.  That  court,  in  July, 
1902,  rendered  its  decision,  fully  sustaining  the  Commission  and  requiring  the 
enforcement  of  the  various  provisions  of  the  order.  The  carriers  appealed  to 
the  circuit  court  of  appeals,  but  the  appeal  was  never  perfected.  The  president 
of  the  Louisville  and  Nashville  Railroad,  the  general  superintendent  of  the 
second  division  of  the  Atlantic  Coast  Line,  and  the  superintendent  of  the  fifth 
division  of  the  Seaboard  Air  Line  were  cited  before  the  court  for  contempt.  Sub- 
sequently, upon  hearing  in  the  contempt  case,  the  defendants  offered  to  comply 
with  the  decree  of  the  court  enforcing  the  order  of  the  Commission,  and  there- 
upon, counsel  for  all  parties  consenting,  a  decree  was  entered  by  the  court  sus- 
pending the  contempt  proceeding  until  otherwise  ordered.  In  that  decree  the 
railroad  companies  were  granted  leave  upon  substantial  changes  of  the  circum- 
stances and  conditions  affecting  the  traffic  to  apply  to  the  court  for  such 
modification  of  its  decree  as  they  might  desire.  The  defendant  railroad  com- 
panies were  required  to  pay  the  costs  of  the  contempt  proceeding  and  to  refund 
to  tlie  parties  entitled  thereto  any  charges  collected  by  them  in  excess  of  the 
rates  provided  for  in  the  decree  enforcing  the  order  of  the  Commission. 

INTERSTATE    COMMERCE    COMMISSION    V.    NASHVnXE,    CHATTANOOGA    AND    ST.    LOUIS 
RAILWAY  COMPANY  ET  AL. 

(8  I.  C.  C.  Rep.,  503;  no  circuit  court  decision;  120  Fed.  Rep.,  934.) 

Upon  complaint  of  the  Hampton,  Fla.,  Board  of  Trade  against  the  Nash- 
ville, Chattanooga  and  St.  Louis,  Western  and  Atlantic,  the  Central  of  Geor- 
gia, and  the  Georgia  Southern  and  Florida  Railway  companies,  it  appeared  that 
the  rates  from  Nashville,  Chattanooga,  and  St.  Louis  to  Hampton  were  combi- 
nations of  the  rate  through  Hampton  to  Palatka  and  local  rate  from  Palatka 
back  to  Hampton.  The  Commission  held  that  the  rates  to  Hampton  were  in 
violation  of  both  the  third  and  fourth  sections  of  the  act,  but  that  the  Hamp- 
ton rates  might  properly  be  higher  than  the  Palatlia  rates  by  differences  then 
existing  between  the  rates  to  Palatka  and  Jacksonville.  The  carriers  having 
declined  to  obey  the  order  of  the  Commission,  suit  was  brought  in  the  United 
States  circuit  court  for  the  southern  district  of  Florida.  That  court  refused 
to  enforce  the  order  of  the  Commission,  and  the  decision  of  the' circuit  court 
of  appeals,  rendered  in  1903,  affirmed  the  decision  of  the  circuit  court/  No 
appeal  was  taken  to  the  Supreme  Court  of  the  United  States  because  previous 
decisions  of  the  Supreme  Court  construing  the  long  and  short  haul  and  undue- 
preference  clauses  of  the  law  indicated  clearly  that  an  appeal  in  this  case  would 
not  be  sustained.  This  proceeding  should  be  included,  therefore,  with  all  those 
cases  which  are  covered  by  the  interpretation  announced  by  the  Supreme  Court 
of  the  long  and  short  haul  clause  of  the  statute. 

INTERSTATE  COMMERCE  COMMISSION  V.  SOUTHERN  PACIFIC  COMPANY  ET  AL. 

(8  I.  C.  0.  Rep.,  481 ;  not  yet  reported.) 

Upon  complaint  of  A.  J.  Gustin,  of  Kearney,  Nebr.,  that  the  rate  charged  by 
the  Southern  Pacific  and  connecting  carriers  on  sugar  from  San  Francisco  sm 
other  coast  points  to  Kearney,  Nebr.,  of  77  cents  per  100  pounds,  was  uiilawiW|  ^ 
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while  the  rale  for  the  haul  over  the  same  line  through  Kearney,  and  196  miles 
farther,  to  Omaha,  was  only  50  cents  per  100  pounds,  the  Kearney  rate  being 
more  than  50  per  cent  higher  than  the  Omaha  rate  and  equal  to  the  entire 
through  rate  to  Omaha  plus  an  additional  rate  of  27  cents  back  to  Kearney,  the 
Commission  held  that  the  comparatively  low  rate  of  50  cents  to  Omaha  was  the 
result  of  competition  at  that  point,  and,  therefore,  justified,  but  that  the  rate 
of  77  cents  to  Kearney  was  unreasonably  high  as  compared  with  the  Omaha 
rate.  In  pursuance  of  this  finding,  the  Commission  directed  that  the  Kearney 
late  should  not  exceed  the  Omaha  rate  by  as  much  as  27  cents  per  100  pounds, 
but  that  by  reason  of  the  difference  in  conditions  brought  about  by  competition 
at  Omaha  the  Kearney  rate  might  exceed  the  Omaha  rate  by  not  more  than  15 
cents  per  100  pounds;  The  defendants  having  declined  to  obey  the  order,  suit 
to  enforce  it  was  brought  in  the  United  States  circuit  court  for  the  northern 
district  of  California.  The  circuit  court  disposed  of  the  case  upon  the  authority 
of  the  La  Grange  Case  and  the  construction  of  the  third  and  fourth  sections  .of 
the  act  as  laid  down  by  the  United  States  Supreme  Court  in  that  and  previous 
cases.  The  court  took  this  view  notwithstanding  the  fact  that  there  was  evi- 
dence before  the  Commission  and  also  a  large  amount  of  additional  evidence 
talten  before  the  court  tending  to  show  the  unreasonableness  of  the  Kearney 
rate. 

INTERSTATE  OOMMEBCE  COMMISSION  V.  SOUTHERN  BAILWAY  COMPANY. 

(8  I.  C.  O.  Rep.,  409,  571 ;  117  Fed.  Rep.,  741 ;  122  Fed.  Rep.,  800.) 

The  city  of  Danville,  Va.,  complained  that  rates  to  that  city  on  specified  arti- 
cles were  unlawful,  and  comparison  was  made  with  the  rates  to  Ijynchburg,  a 
.  longer  distance  point,  by  the  Soutliern  Railway  and  its  connections.  The  rate 
on  tobacco  from  Danville  as  compared  with  the  rate  on  that  article  from  Lynch- 
burg to  western  points  was  also  complained  of. 

The  Commission  held  that  freight  rates  from  northern  and  eastern  cities,  from 
western  points  of  shipment,  and  from  New  Orleans  to  Lynchburg,  might  prop- 
erly be  somewhat  lower  than  the  rates  to  Danville,  the  shorter  distance  point, 
but  that  the  present  rates  to  Danville,  as  compared  with  those  in  force  to  Lynch- 
burg, were  excessive  under  the  fourth  as  well  as  the  third  section  of  the  act. 
The  Commission  further  decided  that  the  rates  from  northern  and  eastern  cities 
to  Danville  and  the  rates  from  New  Orleans  to  Danville  on  sugar,  molasses, 
rice,  and  coffee  should  not  exceed  those  to  Lynchburg  by  more  than  10  per  cent. 
Rates  between  Danville  and  the  West,  including  the  rate  on  tobacco  to  Louis- 
ville, Ky.,  it  was  held,  should  not  exceed  those  between  Lynchburg  and  the 
West  by  more  than  15  per  cent. 

The  order  of  the  Commission  was  not  obeyed,  and  suit  to  enforce  it  was 
brought  against  the  Southern  Railway  Company  in  the  circuit  court  for  the 
western  district  of  Virginia.  That  court  dismissed  the  petition  of  the  Commis- 
sion, and  the  judgment  of  the  circuit  court  was  affirmed  by  the  circuit  court  of 
appeals.  In  the  decisions  of  the  circuit  court  and  the  circuit  court  of  appeals, 
the  construction  of  the  law  as  announced  by  the  United  States  Supreme  Court 
in  the  Chattanooga  Case  was  cited  and  applied.  Competition  at  Lynchburg 
having  been  found  to  substantially  afCect  the  rates  at  that  point,  and  thereby 
create  dissimilarly  of  circumstances  and  conditions  as  compared  with  Danville, 
these  courts,  applying  the  decisions  of  the  United  States  Supreme  Court,  held 
that  to  sustain  the  order  the  rates  to  Danville  must  be  shown  to  be  unreason- 
able within  themselves.  Such  showing  not  having  been  made,  the  case  for  the 
Commission  failed. 

INTERSTATE  COMMEECB   COMMISSION  V.   LOUISVILLE   AND    NASHVILLE   RAILROAD   COM- 
PANY ET  AL. 

(9  I.  C.  O.  Rep.,  160;  no  decision  by  circuit  court.) 

In  this  case  the  mayor  and  council  of  TIfton,  Ga.,  complained  against  the 
Louisville  and  Nivshvllle  Railroad  Company  and  other  carriers  of  unlawful 
freight  rates  to  TIfton,  Ga.,  as  compared  with  those  to  Albany,  Valdosta,  and 
other  longer  distance  points  In  surrounding  territor.y,  from  New  York,  Cincinnati 
and  other  Ohio  River  points,  Nashville,  and  New  Orleans.  The  circumstances 
and  conditions  at  TIfton  were  shown  to  be  substantially  similar  to  those  at 
A.}hany  on  the  traffic  from  the  Bast,  and  the  circumstances  and  conditions  at 
Tiftom  were  shown  to  be  substantially  similar  to  those  at  Valdosta  on  traffic 
frojm  the  North  and  West. 
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Accordingly  the  Commission  held  that  freight  rates  from  New  York  and 
other  eastern  cities  to  Tifton,  which  were  higher  than  those  to  Albany,  a  longer 
distance  point,  were  in  violation  of  the  statute ;  and  that  freight  rates  from 
Cincinnati,  Louisville,  Bvansville,  and  Nashville,  which  were  higher  to  Tifton 
than  to  Valdosta,  the  longer  distance  point,  were  also  in  violation  of  the  law. 
The  Commission  furtiier  ruled  that  nothing  in  the  decision  should  authorize  the 
increase  of  any  freight  rates  to  Tifton,  which  were  less  than  those  to  Albany  or 
Valdosta,  and  that  the  rates  then  in  force  for  the  transportation  of  sugar  from 
New  Orleans  to  Tifton  were  unjust  and  unduly  prejudicial  to  Tifton,  and  tha.t 
the  rates,  to  be  lawful,  sliould  not  exceed  those  on  the  same  commodity  from 
New  Orleans  to  Valdosta. 

The  carriers  having  refused  to  comply  with  this  order,  a  suit  to  enforce  It 
was  brought  in  the  United  States  circuit  court  for  the  southern  district  of 
Georgia.  Some  time  after  this  suit  was  brought  the  carriers  complied  substan- 
tially with  the  provisions  of  the  order;  and  the  object  of  the  proceeding  in 
court  having  thereby  been  obtained,  the  case  was  discontinued. 

INTEESTATE  COMMERCE  COMMISSION  V.  CINCINNATI,  POETSMOUTH  AND  VIBOINIA 
EAILBOAD  COMPANY  ET  AL. 

(9  I.  C.  C.  Rep.,  118;  124  Fed.  Rep.,  624.) 

Complaint  in  this  case  was  brought  before  the  Commission  by  the  Wilmington 
(N.  C.)  Tariff  Association  against  the  Cincinnati,  Portsmouth  and  Virginia  Rail- 
road Company  and  others.  The  subject  of  the  complaint  was  lower  freight 
rates  from  Cincinnati,  Louisville,  Chicago,  St.  Louis,  and  other  western  points 
to  Wilmington  than  to  Norfolli,  Richmond,  and  other  Virginia  cities. 

The  rates  from  Cincinnati  and  Louisville  to  Wilmington,  taken  as  a  whole, 
were  not  shown  to  be  unlawful  as  compared  with  those  from  the  same  cities  to 
Norfolk  and  Richmond.  The  rates  from  Chicago,  -St.  Louis,  and  East  St.  Louis, 
and  other  points  north  and  west  of  the  Ohio  River  were  found  unreasonable 
and  unjust,  and,  as  compared  with  the  rates  from  the  same  shipping  points  to 
Norfolk,  to  subject  Wilmington  and  the  merchants  and  dealers  doing  business 
in  that  city  to  wrongful  prejudice  and  disadvantage,  and  to  afford  unlawful 
preference  and  advantage  to  Norfolk  and  to  the  merchants  engaged  in  trade  in 
that  city.  The  same  finding  was  jnade  as  to  the  rate  adjustment  between  Rich- 
mond and  Wilmington,  the  Norfolk  rates  from  the  West  being  in  force  to  Rich- 
mond. The  Commission  held  that  substantial  compliance  with  the  law  would 
result  by  making  rates  from  Chicago,  St.  Louis,  and  East  St.  Louis  to  Wil- 
mington 1.'^.5  per  cent  of  the  rates  in  force  from  East  St.  Louis  to  Norfolls, 

An  order  was  entered  by  the  Commission  and,  the  carriers  having  refused  to 
obey  it,  a  proceeding  to  enforce  it  was  brought  in  the  United  States  circuit  court 
for  the  eastern  district  of  North  Carolina.  In  this  case  the  circuit  court  also 
applied  the  decisions  of  the  United  States  Supreme  Court,  including  the  decision 
of  that  court  in  the  Chattanooga  case,  and  found  such  construction  controlling 
upon  the  disposition  of  this  case  and  dismissed  the  petition  of  the  Commission. 
No  appeal  was  taken  from  the  decision. 

INTEESTATE  COMMERCE  COMMISSION  V.   LAKE  SHORE  AND   MICHIGAN  SOUTHEEN 
RAILWAY  COMPANY  ET  AL. 

(9  I.  C.  C.  Rep.,  264;  134  Fed.  Rep.,  942.) 

The  National  Hay  Association,  representing  shippers  in  numerous  States  east 
of  the  Mississippi  and  north  of  the  Ohio  rivers,  complained  against  the  Lake 
Shore  and  Michigan  Southern  Railway  Company  and  other  principal  carriers 
operating  in  oflicial  classification  territory,  against  an  advance  in  the  classifica- 
tion of  hay  and  straw  from  sixth  io  fifth  class  rates  made  by  such  carriers  on 
January  1,  1900. 

The  Commission  held  in  this  case  that  the  advance  in  rates  on  hay  and  straw 
from  sixth  to  fifth  class  was  unreasonable  and  unjust,  and  resulted  in  unlawful 
discrimination  and  prejudice  against  hay  and  straw,  localities  in  oflBcial  classi- 
fication territory  wherein  those  commodities  are  produced,  and  against  pro- 
ducers, shippers  and  dealers,  and  consumers  of  such  articles  in  that  secWi 
of  the  country.  An  order  was  entered  requiring  the  carriers  to  cease  and  desjlj 
from  such  violations  of  law,  but  the  carriers  refused  to  obey  it,  and  buK  w^ 
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thereupon  brought  for  enforcement  of  the  orcler  In  tlie  United  States  circuit 
court  for  the  northern  district  of  Ohio. 

The  order  of  the  Commission  required  the  carriers  to  cease  and  desist  from 
classifying  hay  and  straw  in  carloads  as  fifth-class  freight  and  from  charging 
and  exacting  fifth-class  rates  for  the  transportation  of  such  commodities  in  car- 
load quantities.  Another  provision  in  the  order  condemned  the  advance  from 
sixth  to  fifth  class,  and  required  the  carriers  to  wholly  cease  and  desist  from 
failing  and  neglecting  to  properly  classify  hay  and  straw  in  carloads  as  sixth- 
class  freight,  with  other  articles  included  in  class  six  of  the  freight  classifica- 
tion, and  from  failing  and  neglecting  to  apply  sixth-class  rates  on  hay  and 
straw  in  carload  lots. 

The  defendants  claimed  in  court  that  the  Commission  had  undertaken  to  fix 
the  rate.  The  court  held  that  the  Commission  had  attejnpted  to  fix  a  rate  for 
future  observance  by  a  carrier  and  declined  to  enforce  that  portion  of  the  order 
which  merely  required  the  carriers  to  cease  and  desist  from  charging  fifth-class 
rates  for  the  transportation  of  the  commodities  in  question.  It  held  that  the 
order  must  be  considered  as  a  whole  and  is  not  severable.  The  fiirst  part  of  the 
order  merely  condemns  the  existing  rate,  and  in  the  second  part  of  the  order  the 
Commission  sought  to  correct  the  unjust  discrimination  as  between  hay  and 
other  articles  which  the  carriers  continued  to  keep  in  the  lower  sixth  class,  and 
vfith  which  hay  was  classified  prior  to  January  1,  1900.  An  appeal  has  been 
taken  by  the  Commission  to  the  Supreme  Court  of  the  United  States. 

INTEESTATB    COMMEECE    COMMISSION    V.    SOUTHERN    PACIFIC    COMPANY    ET    AL. 

(9  I.  0.  C.  Rep.,  182;  123  Fed.  Rep.,  597;  132  Fed.  Rep.,  829.) 

Complaint  was  filed  by  the  Southern  California  Fruit  Exchange  and  the  Con- 
solidated Forwarding  Company  with  the  Commission  against  the  Southern 
Pacific  and  the  Atchison,  Topeka  and  Santa  Fe  systems  that  their  charge  of 
$1.25  per  100  pounds  for  transporting  oranges  and  lemons  from  southern  Cali- 
fornia to  all  eastern  destinations  beyond  the  State  of  Colorado  was  excessive 
and  unreasonable ;  that  the  defendants  were  unlawfully  engaged  in  pooling  the 
traffic  in  oranges,  lemons,  and  other  citrus  fruits  originating  in  southern  Cali- 
fornia and  dividing  the  proceeds  therefrom ;  that  the  carriers  had  unlawfully 
established  and  were  enforcing  a  rule  whereby  the  initial  carrier  reserved  to 
itself  the  right  of  routing  all  shipments  of  citrus  fruits  beyond  its  own  terminals, 
and  that  such  rule  was  adopted  for  the  purpose  of  making  effective  contract 
agreements  with  refrigerator  car  lines  and  for  enforcing  the  pooling  agreement. 

The  Commission  rendered  a  decision  holding  unlawful  the  practice  of  the  de- 
fendants as  initial  carriers  in  joint  continuous  routes  of  reserving  to  themselves 
exclusive  control  of  the  routing  and  denying  to  shippers  any  choice  or  control  in 
the  selection  as  between  different  established  routes.  The  question  of  the  rea- 
sonableness of  the  rate  of  $1.25  was  reserved,  with  other  matters  involved,  for 
further,,consideration.  The  carriers  declined  to  obey  the  order  issued  by  the 
Commission  In  respect  of  routing,  and  a  proceeding  to  enforce  that  order  was 
instituted  in  the  United  States  circuit  court  for  the  southern  district  of  Cali- 
fornia. 

The  carriers  demurred  to  the  petition,  but  were  overruled  In  an  opinion  filed 
by  the  court.  In  September,  1904,  the  court  rendered  a  final  decision  directing 
the  enforcement  of  the  Commission's  order.  In  this  decision,  based  upon  the 
record  before  the  Commission,  and  also  upon  additional  testimony  taken  in 
court,  it  was  found  that  these  carriers  we're  engaged  in  pooling,  in  violation  of 
section  5  of  the  act  to  regulate  commerce.  In  this  decision  the  court  held  that 
any  contract,  agreement,  or  combination  between  different  and  competing  rail- 
roads whereby  the  volume  or  quantity  of  freights  is  apportioned  by  any  special 
means  or  agency  which  was  intended  to  and  does  suppress  competition,  either 
in  rate  or  service,  is  a  traffic  pool  within  the  meaning  of  section  5  of  the  act  to 
regulate  commerce. 

Referring  specifically  to  the  routing  practice,  the  court  said  that  a  rule  or 
regulation  in  a  Joint  tariff  reserving  to  the  initial  carrier  the  absolute  and  un- 
qualified right  of  routing  beyond  its  own  terminal  is  a  contract  between  common 
carriers  who  are  parties  to  said  tariff,  and  if  the  means  or  agency  used  under 
such  rule  or  regulation  apportions  freights  among  connections  of  the  initial  car- 
rier such  rule  or  regulation  is  essentially  a  pool  prohibited  by  the  act.  T'he 
case  is  now  pending,  on  appeal  taken  by  the  carriers,  in  the  Supreme  Court  of 
the  United  States. 


330  APPENDIX   t). 

The  rate  of  $1.25,  which  was  complained  of  before  the  Commission,  has  sinc^ 
been  declared  by  the  Commission  to  be  unreasonable,  and  a  suit  to  enforce  the 
order  issued  in  consequence  of  that  decision  has  also  been  instituted  In  the 
United  States  circuit  court  for  the  southern  district  of  California. 

CouET  Cases  Discontinued. 

The  following  eases,  brought  in  United  States  circuit  courts  to  enforce  orders 
of  the  Commission,  have  been  discontinued : 

INTEBSTATE  COMMEBCE  COMMISSION  V.   GEORGIA  RAIUiOAD  COMPANY  ET  AL. 

Petition  filed  in  1893  in  the  United  States  circuit  court  for  the  northern  dis- 
trict of  Georgia.  The  order  of  the  Commission  related  to  discrimination  against 
colored  in  favor  of  white  passengers.  The  reasons  for  prosecuting  this  case  hav- 
ing largely  disappeared,  the  proceeding  was  allowed  to  remain  pending  in  court 
until  1899,  when  it  was  discontinued. 

INTEBSTATE   COMMEBCE   COMMISSION   V.   LOUISVILLE   AND    NASHVILLE  BAILBOAD  COM- 
PANY  ET   AL. 

Petition  was  filed  in  March,  1893,  in  the  United  States  circuit  court  for 
the  southern  district  of  Ohio.  The  proceeding  was  instituted  to  enforce  au 
order  issued  by  the  Commission  under  the  long  and  short  haul  clause  of  the 
statute.  This  case  was  held  in  court  to  await  the  decision  of  the  United  States 
Supreme  Court  in  other  cases,  and  the  decision  of  the  Supreme  Court  in  those 
cases  having  been  announced,  and  showing  a  construction  of  the  long  and  short 
haul  clause  contrary  to  that  which  had  been  laid  down  by  the  Commission,  this 
case  was  discontinued  in  1901. 

INTEBSTATE  COMMERCE  COMMISSION  T.  OCEAN  STEAMSHIP  COMPANY  ET  AL. — INTER- 
STATE COMMEBCE  COMMISSION  V.  CINCINNATI,  NEW  OBLEANS  AND  TEXAS  PACIFIC 
BAIL  WAY   COMPANY   ET    AL. 

Petitions  filed  in  the  United  States  circuit  court  for  the  southern  district  of 
Georgia  in  May,  1893.  These  proceedings  were  also  instituted  to  enforce  orders 
under  the  long  and  short  haul  clause  on  complaints  filed  with  the  Commission 
by  the  Georgia  railroad  commission,  and  these  two  court  eases  were  held  to 
await  the  final  construction  of  that  clause  by  the  United  States  Supreme  Court 
The  cases  were  discontinued  in  1901. 

Cases  Pending  in  United  States  Circuit  Court. 

interstate  commerce  commission  v.  nobthern  pacific  bailboad  company  et  ai.. 

The  petition  was  filed  in  the  circuit  court  for  the  district  of  North  Dakota 
In  1892.  The  proceeding  was  instituted  to  enforce  an  order  of  the  Commission 
under  the  long  and  short  haul  clause.  In  view  of  the  decision  of  the  United 
States  Supreme  Court  construing  that  clause  of  the  law,  this  case  should  be  and 
will  be  dismissed. 

INTEBSTATE    COMMERCE    COMMISSION    V.    WESTERN    NEW    YORK    AND    PENNSYLVANIA 
RAILROAD   COMPANY   ET   AL. 

Petition  was  filed  in  the  circuit  court  for  the  western  district  of  Pennsylvania 
In  May,  1896.  In  July,  1897,  defendants'  demurrer  to  the  petition  was  sustained 
as  to  claims  for  damages,  but  it  was  overruled  as  to  enforcing  the  order  of  the 
Commission  correcting  unjust  discrimination  as  between  shippers  of  oil  in  tanks 
and  barrels.  Prosecution  of  the  proceeding  to  enforce  the  regulating  order  of 
the  Commission  has  been  held  pending  the  disposition  of  numerous  suits  brought 
by  shippers  to  secure  damages  under  reparation  orders,  which  were  also  issued 
by  the  Commission  in  this  case.  Several  independent  refiners  have  obtained 
favorable  verdicts  from  juries  in  the  western  district  of  Pennsylvania  in  suits 
to  enforce  these  reparation  orders. 

INTERSTATE   COMMERCE   COMMISSION    V.    CINCINNATI,    HAMttTON   AND  DAYTON  EAUf 

WAY   COMPANY  ET    AL. 

Petition  filed  in  the  circuit  court  for  the  southern  district  of  Ohio  in  Julyj 
1904.  The  order  of  the  Commission  in  this  case  requires  the  defendant  carriers 
to  cease  and  desist  from  an  unjust  classification  of  soap  in  less  than  carloaas. 
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BBEWEB   ET   AL.    V.    CENTBAL  OF   OEOBOIA  BAILBOAD   COMPANY  ET   AL. 

Petition  filed  in  the  United  States  circuit  court  for  the  southern  district  of 
■  Georgia  10  1897.  This  case  was  brought  by  Brewer  &  Hanleiter,  of  Griffin,  Ga., 
to  compel  compliance  with  an  order  of  the  Commission  under  the  long  and  short 
haul  clause.  An  application  by  the  petitioners  for  a  temporary  injunction  was 
denied  by  the  court  in  January,  1898,  following  the  decision  of  the  United  States 
Supreme  Court  in  the  Alabama  Midland  Case.  In  form  this  proceeding  is  still 
pending  in  the  circuit  court;  but  it  was,  in  effect,  disposed  of  in  the  decision 
of  the  court  upon  the  application  for  temporary  injunction,  and  should  be 
discontinued. 

Recapitulation. 

COMMISSION  SUSTAINED. 


Excessive 
rates. 


Unjust  dis- 
crimina- 
tidu. 


Alal.  Social Cirola  Case  (partially) 

D2.  New  York  and  Northern  Case 

ACS.  Minneapolis  Case 

A  0  4.  Colorado  Fnel  and  Iron  Company  (first  case) . 

EB.  St.  Cloud  Case 

CE6.  TiftonCase , 

ACT.  Savannah  Naval  Stores  Case --. 

OF  8.  California  Orange  Routing  C3ase.....l 


COMMISSION  NOT  SUSTAINED. 


D  1. 
BC  2. 

E  3. 

A  4. 

E  5. 

A  6. 

BGE  7. 

ACS. 

0  9. 
CEIO. 

Ell. 

E12. 

E13. 

B14. 

015. 

A 16. 

017. 
•Alfc 

A 19. 

E20. 

E21. 

ACE82. 

AE23. 

A  0  24. 

ESS. 
AE26. 
OE27. 
AC2g. 
AC29. 


Kiandl.  Bridge  Case 

Party  Bate  Case 

San  Bernardino  Case 

Coxe  Brothers  &  Co.  Coal  Case 

(Jrand  Baplds  Free  Cartage  Case 

Florida  Orange  Case 

Import  Bate  Case _ 

Delaware  Grange  (3ase 

Nashville  Coal  Case 

Chattanooga  Case 

O-eorgia  Commission  Case _ 'i 

Georgia  Commission  Case 

Georgia  Commission  Case 

Alabama  Midland  Case 

window  Shade  Case* 

Maximum  Bate  Case _ 

■Behlmer  Case 

South  Carolina  Truck  Farmers'  Case 

Colorado  Fuel  and  Iron  Case  (second  case). 

Piedmont  (Ala.)  Case 

Piedmont  (Ala.)  Case 

La  Grange  Case 1 

Spokane  Falls  Case 

Chicago  Live  Stock  Terminal  Charge  Case. 

Hampton  (Fla.)  Case 

Kearney, Case 

DanTaiig  Case ". 

Wilmiigton  Case _ 

Hay  Case 


Commission  reversed  in  Social  Circle  Case  only  as  to  an  excessive  rate . 


12 


*  Commission's  order  subsequently  complied  with. 

Note. — Letters  at  the  left  of  title  indicate  sections  of  law  embraced  under 
rates  '  and  "  Unjust  discrimination  :  " 

A.  Section  1.  Unreasonable  rates. 

B.  Section  2.  Difference  in  charges  for  like  service. 
Section  3.  Preference  between  persons  or  places. 
Section  3.  Facllttles  for  interchange  of  traffic. 
Section  4.  Long  and  short  haul  claas& 
Sections.  Pooling. 


Excessive 


C. 
D. 
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Cases   decided ST 

Oases  discontinued 4 

Cases  pending 4 

Total  number  of  cases 45  ' 

Number  of  final  decisions  in  45  cases 41 

Commission  sustained  : 

Excessive  rates 3 

Unjust  discrimination , 8 

Commission  not  sustained  : 

Excessive  rates 12 

Unjust  discrimination 24 

Total  number  of  final  decisions  or  other  dispositions  of  cases  by  circuit  courts,  cir- 
cuit courts  of  appeals,  and  the  Supreme  Court 62 

Commission  sustained  in 20 

Commission  not  sustained  in 42 

Cases  Undee  the  "Act  to  Fubthbk  REatrcATK  Commeece  with  Poeeign 
Nations  and  Among  the  States,"  Appeoved  Febeuaby  19,  1903. 

inteestate  commerce  commission  v.  chesapeake  and  ohio  eailway  company 
and  new  york,  new  haven  and  haetpobd  bazleoad  company. 

Temporary  injunction  granted  by  United  States  circuit  court  for  western  dis- 
trict of  Virginia ;  case  decided  by  circuit  court  on  February  19,  1904  (128  Fed. 
Rep.,  59).  The  court  declined  to  decide  the  case  under  the  act  of  February  19, 
1903,  but  did  hold  that  a  contract  or  agreement  between  the  defendant  companies 
whereby  the  Chesapealie  and  Ohio  undertook  to  furnish  a  large  quantity  of  coal 
to  the  New  Yorlt,  New  Maven  and  Hartford  Railroad  Company  at  points  in  New 
England  at  a  stipulated  price,  which  did  not  give  the  Chesapeake  and  Ohio  (after 
paying  for  the  coal  and  the  transportation  thereof  by  water  from  Newport  News, 
Va.,  to  New  England  destinations)  its  published  tariff  rates,  was  unlawful  under 
section  3  pt  the  act  to  regulate  commerce ;  and  thereupon  the  court  enjoined 
enforcement  of  the  contract  agreement.  Appeal  was  taken  both  by  the  Com- 
mission and  the  New  York,  New  Haven  and  Hartford  Railroad  Company  to 
the  United  States  Supreme  Court,  where  the  case  is  now  pending. 

Prior  to  February  19,  1903,  temporary  injunctions  were  obtained  by  the  Com- 
mission against  fourteen  of  the  largest  and  most  important  carriers  in  the 
United  States,  restraining  them  from  further  departing  from  their  published 
rates  and  applying  to  all  their  traffic.  These  injunctions  are  imderstoood  to 
stand  as  reissued  under  the  act  of  February  19,  1903.    The  cases  are  as  follows : 

United  States  v.  Chicago  and  Northwestern  Railway  Company.  Proceeding  to 
enjoin  departure  from  published  tariff  rates.  Temporary  injunction 
granted.     United  States  circuit  court,  northern  district  of  Illinois. 

United  States  v.  Illinois  Central  Railroad  Company.  Proceeding  to  enjoin 
departure  from  published  tariff  rates.  Temporary  injunction  granted. 
United  States  circuit  court,  northern  district  of  Illinois. 

United  States  v.  Michigan  Central  Railroad  Company.  Proceeding  to  enjoin 
departure  from  published  tariff  rates.  Temporary  injunction  grsinted. 
United  States  circuit  court,  northern  district  of  Illinois. 

United  States  v.  Pennsylvania  Company.  Proceeding  to  enjcun  departure  from 
published  tariff  rates.  Temporary  injunction  granted.  United  States  cir- 
cuit court,  northern  district  of  Illinois. 

United  States  v.  Pittsburgh,  Cincinnati,  Chicago  and  St  Louis  Railway  Com- 
pany. Proceeding  to  enjoin  departure  from  published  tariff  rates.  Tempo- 
rary injunction  granted.  United  States  circuit  court,  northern  district  of 
Illinois. 

United  States  v.  Lake  Shore  and  Michigan  Southern  Railway  Company.  Pro- 
ceeding to  enjoin  departure  from  published  tariff  rates.  Temporary  injunc- 
-  tion  granted.     United  States  circuit  court,  northern  district  of  Illinois. 

United  States  v.  Wabash  Railroad  Company.  Proceeding  to  enjoin  departure 
from  published  tariff  rates.  Temporary  injunction  granted.  United  States 
circuit  court,  western  district  of  Missouri. 

United  States  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Company.  Proceed- 
ing to  enjoin  departure  from  published  tariff  rates.  Temporary  injunction 
granted.    United  States  circuit  court,  western  district  of  Missouri. 

United  States  v.  Chicago,  Rock  Island  and  Pacific  Railway  Company.  Proceed- 
ing to  enjoin  departure  from  pjiblished  tariff  rates.  Temporary  injunction 
granted.    United  States  circuit  court,  western  district  of  Missouri. 
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United  States  v.  Chicago,  Burlington  and  Qulncy  Railway  Company.  Proceed- 
ing to  enjoin  departure  from  published  tariff  rates.  Temporary  injunction 
granted.    United  States  circuit  court,  western  district  of  Missouri. 

United  States  v.  Chicago,  Milwaukee  and  St.  Paul  Railway  Company.  Proceed- 
ing to  enjoin  departure  from  published  tariff  rates.  Temporary  injunction 
granted.    United  States  circuit  court,  western  district  of  Missouri. 

United  States  v.  Chicago  and  Alton  Railroad  Company.  Proceeding  to  enjoin 
departure  from  published  tariff  rates.  Temporary  injunction  granted. 
United  States  circuit  court,  western  district  of  Missouri. 

United  States  v.  Chicago  Great  Western  Railway  Company.  Proceeding  to 
enjoin  departure  from  published  tariff'  rates.  Temporary  injunction 
granted.    United  States  circuit  court,  western  district  of  Missouri. 

United  States  v.  Missouri  Pacific  Railway  Company.  Proceeding  to  enjoin 
departure  from  published  tariff  rates.  Temporary  injunction  granted. 
United  States  circuit  court,  western  district  of  Missouri. 


Appendix  B. 

FORMAL  COMPLAINTS  TO  COMMISSION  INVOLVING  EXCESSIVE 
RATES,  APRIL  5,  1887,  TO  MARCH  1,  1905— INFORMAL  COMPLAINTS 
TO  COMMISSION  INVOLVING  EXCESSIVE  RATES,  JANUARY  1,  1900, 
TO  MARCH  1,  1905. 

Formal  complamts  filed  with  the  Commission  and  investigations  instituted  on 
its  own  motion  from  April  3, 1887,  to  March  1, 1905,  in  which  unreasonahle  or 
exorhitant  rates  are  alleged. 

[•Shows  case  also  on  list  alleging  discrimination  in  rates.     fSbows  case  also  on  list 
alleging  yiolation  of  published  rates.] 

2.  M.  A.  Fulton  v.  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railroad  Com- 
pany. 
*4.  Nathaniel  W.  Howell  et  al.  v.  New  York,  Lake  Erie  and  Western  Rail- 
road Company  et  al. 
*6.  Burton  Stock  Car  Company  v.  Chicago,  Burlington  and  Quincy  Railway 

Company  et  al. 
7.  F.  D.  Harding  v.  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railroad 

Company. 
*8.  Associated  Wholesale  Grocers  of  St.  Louis  v.  Missouri  Pacific  Railway 

Company. 
10.  Leverett  Leonard  v.  Union  Pacific  Railway,  Company. 
*14.  Boston  and  Albany  Railroad  Company  v.  Boston  and  Lowell  Railroad 

Company  et  al. 
*15.  Boston  and  Albany  Railroad  Company  v.  Boston  and  Lowell  Railroad 

Company  et  al. 
*16.  Providence  Coal  Company  v.  Providence  and  Worcester  Railroad  Com- 
pany. 
♦18.  Louis  Larrison  v.  Chicago  and  Grand  Trunk  Railway  Company. 
*20.  B.  B.  Raymond  v.  Chicago,  Milwaukee  and  St.  Paul  Railway  Company. 
*22.  Street's  Stable  Car  Line  et  al.  v.  Atchison,  Topeka  and  Santa  Fe  Railroad 

Company  et  al. 
*23.  George  M.  Jackson  v.  St.  Louis,  Arkansas  and  Texas  Railway  Company. 
*24.  B.  S.  Crews  et  al.  v.  Richmond  and  Danville  Railroad  Company  et  al. 
♦25.  James  H.  HcMullan  et  al.  v.  Richmond  and  Danville  Railroad  Company. 
*26.  W.  L.  Ray  et  al.  v.  Richmond  and  Danville  Railroad  Company  et  al. 
*27.  Boards  of  Trade  Union  of  Farmington  et  al.  v.  Chicago,  Milwaukee  and 

St  Paul  Railway  Company. 
*29.  W.  U.  Smith  v.  Northern  Pacific  Railway  Company., 

30.  Milton  Evans  v.  Oregon  Railway  and  Navigation  Company, 

31.  Armour  Company  v.  Baltimore  and  Ohio  Railroad  Company. 

32.  Swift  &  Co.  V.  Baltimore  and  Ohio  Railroad  Company. 

33.  Armour  &  Co.  v.  Chicago  and  Grand  Trunk  Railway  Company. 

34.  Swift  &  Co.  V,  Chicago  and  Grand  Trunk  Railway  Company. 

36.  Armour  &  Co.  v.  Lake  Shore  and  Michigan  Southern  Railway  Company. 
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30.  Nelson  Morris  &  Co.  v.  Ijake  Shore  and  Michigan  Southern  i^ailway  Com- 
pany. 

37.  Armour  &  Co.  v.  Chicago,  St.  Louis  and  Pittsburg  Railroad  Company. 

38.  Nelson  Morris  &  Co.  v.  Pittsburg,  Fort  Wayne  and  Chicago  Railway  Conir 

pany. 

39.  George  H.  Hammond  &  Co.  v.  Michigan  Central  Railroad  Company. 

40.  East  St.  Louis  Dressed  Beef  and  Canning  Company  v.  Indianapolis  and 

St.  Louis  Railway  Company. 
42.  William  H.  Reed  v.  Oregon  Railway  and  Navigation  Company. 

*43.  I.  Friend  &  Son  v.  Southern  Pacific  Company  et  al. 

*44.  David  F.  Allen  et  al.  v.  Lpuisville,  New  Albany  and  Chicago  Railway 
Company. 

*47.  W.  O.  Harwell  et  al.  v.  Columbus  and  Western  Railroad  Company  et  al. 

*48.  Associated  Wholesale  Grocers  of  St.  Louis  -y.  Missouri  Pacific  Railway 
Company. 

*51.  George  Rice  v.  Louisville  and  Nashville  Railroad  Company. 

*52.  George  Rice  v.  St.  Louis,  Iron  Mountain  and  Southern  Railway  Company. 

*53.  George  Rice  v.  Mobile  and  Ohio  Railroad  Company. 

*54.  George  Rice  v.  East  Tennessee,  Virginia  and  Georgia  Railway  Company. 

*55.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany. 

♦56.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany. 
57.  George  Rice  v.  Mississippi  and  Tennessee  Railroad  Company. 

*58.  George  Rice  v.  Newport  News  and  Mississippi  Railroad  Company  et  al. 

*59.  George  Rice  v.  Newport  News  and  Mississippi  Valley  Railroad  Company 
et  al. 

*C0.  George  Rice  v.  Illinois  Central  Railroad  Company. 

•Gl.  Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  Southern  Rail- 
way Company. 

♦62.  Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  Southern  Rail- 
way Company. 

♦63.  Boston  Chamber  of  Commerce  v.  New  York  Central  and  Hudson  River 
Railroad  Company. 

♦64.  McClaine,  Wade  &  Co.  v.  Oregon  Railway  and  Navigation  Company. 

*65.  F.  B.  Thurber  et  al.  v.  New  Tork  Central  and  Hudson  River  Railroad 
Company  et  al. 

*66.  Thomas  L.  Greene  v.  New  York  Central  and  Hudson  River  Railroad  Com- 
pany et  al. 

♦67.  Francis  H.  Leggett  &  Co.  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

*68.  Vermont  State  Grange  of  the  Patrons  of  Husbandry  v.  Boston  and  Lowell 
Railroad  Company  et  al. 

69.  Griffith  Owens  &  Co.  et  al.  v.  Delaware  and  Hudson  Canal  Company. 

70.  Thomas  W.  Ayers  et  al.  v.  Union  Pacific  Railroad  Company  et  al. 
*73.  H.  P.  Ketron  v.  Norfolk  and  Western  Railroad  Company. 

*74.  Business  Men's  Association  of  the  State  of  Minnesota  v.  Chicago  and  North- 
western Railway  Company. 

*75.  Business  Men's  Association  of  Minnesota  v.  Chicago,  St  Paul,  Minneapolis 
and  Omaha  Railroad  Company. 

*76.  Manufacturers  and  Jobbers'  Union  of  Mankato,  Minn.,  v.  Minneapolis  and 
St.  Louis  Railway  Company. 

•77.  James  C.  Savery  &  Co.  v.  New  York  Central, and  Hudson  River  Railroad 
Company  et  al. 

♦78.  John  D.  Heck  et  al.  v.  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany et  al. 

*79.  Lopez,  Dunbar's  Sons  &  Co.  v.  Louisville  and  Nashville  Railroad  Company. 

♦80.  Raymond  Bros.  &  Co.  v.  Burlington  and  Missouri  River  Railroad  Company 
et  al. 

♦81.  William  C.  Scofleld  et  al.  v.  Lake  Shore  and  Michigan  Southern  Railway 
Company. 

*82.  Plummer,  Perry  &  Co.  v.  Union  Pacific  Railway  Company  et  al. 

•'88.  John  H.  Martin  and  M.  H.  Martin  v.  Southern  Pacific  Company  et  al. 
84.  W.  B.  Farrar  &  Co.  v.  Bast  Tennessee,  Virginia  and  Georgia  RaUway  Com-, 
pany  et  al. 

♦85.  James  Pyle  &  Sons  v.  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany et  al. 

♦86.  T.  J.  Reynofds  v.  Western  New  York  and  Pennsylvania*  Railway  Company., 
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♦90.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany et  al. 

*91.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany et  al. 

♦92.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany et  al. 

♦94.  Lincoln  Board  of  Trade  v.  Burlington  and  Missouri  River  Railroad  Com- 
pany et  al.  ■ 

*95.  Lincoln  Board  of  Trade  v.  Missouri  Pacific  Railway  Company. 

*96.  Plnmmdr,  Perry  &  Co.  v.  Union  Pacific  Railway  Company  et  al. 

*97.  New  Orleans  Cotton  Exchange  v.  New  Orleans,  Cincinnati  and  Texas 
Pacific  Railway  Company. 

*98.  Euclid  Martin  et  al.  v.  Chicago,  Burlington  and  Qulncy  Railroad  Company 
et  al. 

*99.  Riddle  Dean  &  Co.  v.  New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany et  al.  « 

100.  John  Henry  Nicolai  v.  Pennsylvania  Railroad  Company. 

101.  John  W.  S.  Brady  and  George  T.  Parkhurst,  jr.,  v.  Pennsylvania  Railroad 

Company. 
*102.  Delaware  State  Grange  v.  New  York,  Philadelphia  and  Norfolk  Railroad 

Company  et  al. 
*103.  John  H.  Walker  et  al.  v.  Baltimore  and  Ohio  Railroad  Company  et  al 
*104.  Marshallville  Cider  and  Vinegar  Company  v.  Central  Railroad  of  Georgia 

et  al. 
105.  R.  T.  Knowles  v.  Ohio  and  Mississippi  Railroad  Company. 
*106.  Detroit  Board  of  Trade  et  al.  v.  Grand  Trunk  Railway  Company  et  al. 
*107.  St.  Joseph  and  Iowa  Railroad  Company  v.  Terre  Haute  and  Indianapolis 

Railroad  Company.* 
108.  Swift  &  Co.  V.  Chicago  and  Grand  Trunk  Railway  Company  et  al. 
109._  East  St.  Louis  Dressed  Beef  and  Canning  Company  v.  Indianapolis  and 
St  Louis  Railway  Company  et  al., 

110.  Armour  &  Co.  v.  Lake  Shore  and  Michigan  Southern  Railway  Company 

et  al. 

111.  Nelson  Morris  &  Co.  v.  Lake  Shore  &  Michigan  Southern  Railway  Com- 

pany et  al. 

112.  George  H.  Hammond  &  Co.  v.  Michigan  Central  Railroad  Company  et  al. 
♦114.  In  tlie  Matter  of  the  Inland  Transportation  of  Immigrants  from  the  Port 

of  New  York. 

115.  W.  J.  Hawk  V.  Northern  Pacific  Railway  Company. 

*116.  Beatrice  Board  of  Trade  v.  Union  Pacific  Railroad  Company  et  al. 

*117.  Lincoln  Board  of  Trade  v.  Union  Pacific  Railway  Company  et  al. 

*119.  Rice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsylvania  Rail- 
way Company. 

*120.  The  Chamber  of  Commerce  of  the  City  of  Milwaukee  v.  The  Flint  and 
Pere  Marquette  Railroad  Company  et  al. 

*121.  Chamber  of  Commerce  of  the  City  of  Milwaukee  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  et  al. 

*122.  Commercial  Exchange  of  Philadelphia  v.  Union  Line  et  al. 

*]23.  Commercial  Exchange  of  Philadelphia  v.  Erie  Despatch  et  al. 

•124.  Commercial  Exchange  of  Philadelphia  v.  The  White  Line  et  al. 

*125.  Commercial  Exchange  of  Philadelphia  v.  Nickel  Plate  Line  et  al. 

*126.  Ohio  Coal  Exchange  v.  Wisconsin  Central  Railroad  Company. 

*127'.  William  P.  Rend  v.  Chicago  and  Northwestern  Railway  Company. 

*128.  Michigan  Congress  Water  Company  v.  Chicago  and  Grand  Trunk  Railway 
Company. 

*130.  New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  River 
Railroad  Company  et  al. 

*131.  McMorran  &  Co.  v.  Chicago  and  Grand  Trunk  Railway  Company  et  al. 

*132.  T.  M."C.  Logan  et  al.  v.  Chicago  and  Northwestern  Railway  Company. 

*133.  Frank  L.  Hurlburt  v.  Pennsylvania  Railroad  Company. 

*134.  Frank  L.  Hurlburt  v.  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany. 

•135.  Spartanburg  Board  of  Trade  v.  Richmond  and  Danville  Railroad  Com- 
pany et  al. 

*136.  Atlanta  Chamber  of  Commerce  v.  Southern  Railway  and  Steamship  Asso- 
ciation et  al. 
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138.  New  Jersey  Fruit  Exchange  v.  Central  Railroad  Company  of  New-  Jersey 
et  al. 

♦139.  Imperial  Coal  Company  et  al.  v.  Pittsburg  and  Lalie  Erie  Railroad  Com- 
pany et  al. 

♦141.  Campbell  &  Sydnor  v.  Chicago  and  Alton  Railroad  Company. 

*142.  International  Express  v.  Philadelphia  and  Reading  Railroad  Company. 

*143.  In  the  Matter  of  the  Chicago,  St.  Paul  and  Kansas  City  Railway  Com- 
pany. 

*144.  Board  of  Trade  of  the  City  of  Chicago  v.  Chicago  and  Northwestern  Rail- 
way Company. 

*145.  Board  of  Trade  of  the  City  of  Chicago  v.  Chicago,  Rock  Island  and  Pacific 
Railway  Company  et  al. 

♦146.  Little  Rock  and  Memphis  Railroad  Company  v.  East  Tennessee,  Virginia 
and  Georgia  Railway  Company  et  al. 
148.  David  Hostetter  &  Co.  v.  Pennsylvania  Company  et  al. 

*149.  Stone  &  Carten  v.  Detroit,  Grand  Haven  and  Milwaukee  Railway  Com- 
pany. 

•150.  Coxe  Bros.  &  Co.  v.  Lehigh  Valley  Railroad  Company. 

♦151.  In  the  Matter  of  Tariffs  and  Classifications  of  the  Atlanta  and  West  Point 
Railroad  Company. 

♦152.  In  the  Matter  of  the  Tariffs  of  the  Transcontinental  Lines. 

*153.  Independent  Refiners'  Association  of  Titusville,  Pa.,  et  al.  v.  Western  New 
York  and  Pennsylvania  Railroad  Company  et  al. 

*154.  Independent  Refiners'  Association  of  Titusville,  Pa.,  et  al.  v.  Western  New 
York  and  Pennsylvania  Railroad  Company  et  al. 

*1.55.  Putnam  P.  Bishop  v.  H.  R.  Duval,  as  Receiver  of  the  Florida  Railway  and 
Navigation  Company. 

•156.  James  A.  Harris  v.  H.  R.  Duval,  as  Receiver -of  the  Florida  Railway  and 
Navigation  Company  et  al. 

•157.  L.  Lippman  &  Co.  v.  Illinois  Central  Railroad  Company. 

•158.  Railroad  and  Warehouse  Commission  of  Minnesota  v.  Chicago  and  North- 
western Railway  Company  et  al. 

•159.  John  P.  Squire  &  Co.  v.  Michigan  Central  Railroad  Company  et  al. 

*161.  William  L.  Rawson  v.  Newport  News  and  Mississippi  Valley  Company. 

•163.  Independent  Refiners'  Association  of  Titusville  v.  Pennsylvania  Railroad 
Company  et  al. 

•167.  Irving  Williams  v.  Richmond  and  Danville  Railroad  Company. 

•1G8.  The  Memphis  Freight  Bureau  v.  Kansas  City,  Fort  Scott  and  Memphis 
Railroad  Company. 

•169.  Memphis  Freight  Bureau  v.  Kansas  City,  Fort  Scott  and  Memphis  Rail- 
road Company. 

♦170.  Memphis  Freight  Bureau  «.  Missouri  Pacific  Railway  Company. 

•171.  Memphis  Freight  Bureau  v.  Missouri  Pacific  Railway  Company. 

•172.  Memphis  Freight  Bureau  v.  Southern  Railway  and  Steamship  Association. 

•173.  James  &  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany et  al. 

•174.  In  the  Matter  of  an  Investigation  Respecting  the  Transportation  of  Grain 
from  Western  Points  to  Baltimore  over  the  Baltimore  and  Ohio  Rail- 
•  road  and  the  Pennsylvania  Railroad  and  tiielr  Connecting  Lines. 

•175.  Board  of  Trade  of  the  City  of  Chicago  v.  Chicago  and  Alton  Railroad  Com- 
pany et  al. 
177.  Wojta  Stransky  v.  Chicago  and  Northwestern  Railway  Company  et  al. 

•178.  Abiel  Leonard  v.  Chicago  and  Alton  Railroad  Company. 

•179.  Logan  B.  Chappelle  v.  Chicago  and  Alton  Railroad  Company. 

•180.  New  Orleans  Cotton  Exchange  v.  Illinois  Central  Railroad  Company. 

•183.  New  Orleans  Cotton  Exchange  v.  Louisville,  New  Orleans  and  Texas  Ball- 
road  Company. 

•184.  George  Rice  v.  Cincinnati,  Washington  and  Baltimore  Railroad  Company 
et  al. 

•185.  George  Rice  v.  Cincinnati,  Washington  and  Baltimore  Railroad  Company 
et  al. 

•186.  In  the  matter  of  the  Tariffs  of  the  Grand  Trunk  Railway  of  Canada. 

•187.  Charles  H.  Brownell  v.  Columbus  and  Cincinnati  Midland  Railroad  Com- 
pany. 

•188.  Toledo  Produce  Exchange  et  al.  v.  Lake  Shore  and  Michigan  Soutnern 
Railway  Company  et  al. 

•189.  Merchants'  Union  of  Spokane  Falls  v.  Northern  Pacific  Railroad  Company. 

•190.  Fort  Worth  Ice  Company  et  al.  v.  Missouri  Pacific  Railway  Company  et  M, 
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♦194.  George  Rice  v.  Louisville  and  Nashville  Railroad  Company. 

*195.  New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans  and  Texas 

Pacific  Railway  Company  et  al. 
*196.  Maj.  J.  P.  Sanger,  Inspector  General,  U.  S.  Army  v.  Southern  Pacific 

Company  et  al. 
*197.  Hezel  Milling  Company  v.  St.  Louis,  Alton  and  Terre  Haute  Railroad 

Comparfy. 
*198.  R.  H.  Whitlock  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 
*199  San  Bernardino  Board  of  Trade  v.  Atchison,  Topeka  and  Santa  Fe  Rail- 
road Company  et  al. 
*200.  Frederick  A.  White  v.  Michigan  Central  Railroad  Company  et  al. 
*201.  George  M.  Cooley  v.  St.  Louis,  Keokuk  and  Northwestern  Railroad  Com- 
pany et  al. 
*202.  John  Livingston  v.  New  York,  Lake  Brie  and  Western  Railroad  Com- 
pany et  al. 
*203.  John  Relfe  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  et  al. 

*204.  Lehman,  Higginson  &  Co.  v.  Texas  and  Pacific  Railway  Company  et  al. 

*205.  Lehman,  Higginson  &  Co.  v.  Soutliern  Pacific  Company  et  al. 

*206.  Lehman,  Higginson  &  Co.  v.  Southern  Pacific  Company  et  al. 

*207.  Lehman,  Higginson  &  Co.  v.  Central  Pacific  Railway  Company  et  al 

*208.  Harvard  Company  v.  Northern  Pacific  Railroad  Company. 

*209.  Harvard  Company  v.  Chicago,  Rock  Island  and  Pacific  Railway  Company. 

*211.  John  A.  Roebling's  Sons  Company  v.  Pennsylvania  Railroad  Company  et  al. 

*212.  Joseph  J.  Wood  v.  Central  Railroad  of  Georgia  et  al. 

*213.  Pennsylvania  Company  operating  the  Jeifersonvllle,  Madison  and  Indian- 
apolis Railroad  ■;;.  Louisville,  New.  Albany  and  Chicago  Railway  Com- 
pany. 

*214:.  Chicago,  St.  Louis  and  Pittsburg  Railroad  Company  v.  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railroad  Company. 
•*215.  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Company  v.  Baltimore  and 
Ohio  Railroad  Company. 

*217.  Joseph  J.  Wood  v.  Georgia  Midland  and  Gulf  Railroad  Company  et  al. 

*218.  George  Rice  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  et  al. 

*219.  George  Rice  1}.  Mobile  and  Ohio  Railroad  Company. 

*221.  George  D.  Sidman  v.  Piedmont  Air  Line  Railroad  Company. 

*222.  Poughkeepsie  Iron  Company  v.  New  York  Central  and  Hudson  River 
Railroad  Company. 

*223.  Interstate  Commerce  Railway  Association  v.  Chicago  and  Alton  Railroad 
Company. 

♦224.  Chicago,  Rock  Island  and  Pacific  Railway  Company  v.  Chicago  and  Alton 
Railroad  Company. 

*226.  J.  A.  Moore  v.  Missouri  Pacific  Railway  Company. 

*227.  The  Holly  Springs  Compress  and  Manufacturing  Company  v.  Kansas 
City,  Memphis  and  Birmingham  Railroad  Company. 

*22S.  Simpson  &  Watkins  v.  Delaware  and  Hudson  Canal  Company. 

♦229.  Andrew  Langdon  &  Co.  v.  Delaware  and  Hudson  Canal  Company. 

*230.  Simpson  &  Watkins  v.  New  York,  Lake  Brie  and  Western  Railroad  Com- 
pany. 

*231.  Hervey  Bates  and  H.  Bates,  jr.,  v.  Pennsylvania  Railroad  Company  et  al. 

*232.  Hoag  &  Tichenor  v.  New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany. 

*233.  American  Wire  Nail  Company  v.  Cincinnati,  New  Orleans  and  Texas  Pa- 
cific Railway  Company  et  al. 

*234.  Frederick  J.  Switz  v.  Union  Pacific  Railway  Company. 

*235.  Procter  &  Gamble  v.  Cincinnati,  Hamilton  and  IJayton  Railroad  Com- 
pany. 

*236.  Procter  &  Gamble  v.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company  et  al. 

*237.  Procter  &  Gamble  v.  Receivers,  Cincinnati,  Washington  and  Baltimore 
Railroad  Company  et  al. 

*238.  John  Livingston,  president,  Railway  Shareholders'  Association  v.  New 
York,  Lake  Erie  and  Western  Railroad  Company. 

*239.  Hulbert  H.  Warner  v.  New  York  Central  and  Hudson  River  Railroad 
Company  et  al. 

*240.  E.  M.  Raworth  v.  Northern  Pacific  Railroad  Company  et  al. 

*241.  American  Mining  and  Smelting  Company  et  al.  v.  Denver  and  Rio  Grande 
Railroad  Company. 
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*242.  Andrews  Soap  Company  v.  Pittsburg,  Cincinnati  and  St.  Louis  Railway 
Company  et  al. 

*243.  W.  S.  King  &  Co.  v.  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany et  al. 
244.  Harvard  Company  v.  Pennsylvania  Company  et  al. 

*245.  James  &  Mayer  Buggy  Co.  v.  Cincinnati,  New  Orleans  apd  Texas  Pacific 
Railway  Company  et  al. 

*246.  Steamer  R.  T.  Coles  v.  Nashville,  Chattanooga  and  St.  Louis  Railway 
Company  et  al. 

*247.  George  Rice  v.  Union  Pacific  Railway  Company  et  al. 

♦248.  New  York  Board  of  Trade  and  Transportation  v.  Pennsylvania  Railroad 
Company  et  al. 

*250.  George  A.  Murray  v.  Bast  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany. * 

•251.  Edward  Kemble  v.  Lake  Shore  and  Michigan  Southern  Railway  Company 
et  al. 

*252.  P.  H.  Loud,  jr.,  v.  South  Carolina  Railway  Company  et  al. 

♦255.  G.  W.  Rumbaugh  et  al.  v.  Baltimore  and  Ohio  Railroad  Company,  oper- 
ating the  Confluence  and  Oakland  Railroad. 

*257.  KaufCman  Milling  Company  v.  Missouri  Pacific  Railway  Company  et  al. 

*258.  Chattanooga  Board  of  Trade  v.  Cincinnati,  New  Orleans  and  Texas  Pa- 
cific Railway  Company. 

*259.  Chattanooga  Board  of  Trade  v.  East  Tennessee,  Virginia  and  Geor^a 
Railway  Company. 

*260.  State  Board  of  Transportation  of  the  State  of  Nebraska  v.  Chicago,  Bur- 
lington and  Quincy  Railroad  Company  et  al. 

♦261.  Zion's  Cooperative  Mercantile  Institution  v.  Atchison,  Topeka  and  Santa 
Fe  Railroad  Company  et  al. 

*262.  Zion's  Cooperative  Mercantile  Institution  v.  Oregon  Short  Line  and  Utah 
Northern  Railway  Company. 

*263.  Fruit  and  Produce  Merchants  of  Boston  v.  New  York  and  New  England 
Railroad  Company  et  al. 

*264.  Hamilton  &  Brown  v.  Chattanooga,  Rome  and  Columbus  Railroad  Com- 
pany et  al. 

*265.  John  C.  Haddock  v.  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany. 

*266.  Jacob  Shamberg  v.  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany. 

*267.  Eau  Claire  Board  of  Trade  v.  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company. 

♦269.  Grand  Meadow  Alliance  Shipping  Association  v.  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company. 

♦270.  Blanton  Duncan  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Company 
et  al. 

*271.  Blanton  Duncan  v.  Southern  Pacific  Company  et  al. 

*272.  Beaver  &  Co.  v.  Pittsburg,  Cincinnati  and  St  Louis  Railroad  Company 

et  al. 
273.  Association  of  Copper  Manufacturers  of  the  United  States  v.  New  York 
Central  and  Hudson  River  Railroad  Company  et  al. 

*274.  E.  Kurtz  Johnston  &  W.  A.  Wimsatt  v.  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company  et  al. 

*275.  S.  F.  Woodson  and  Aaron  Haas,  committee  of  Atlanta  Chamber  of  Com- 
merce V.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Company 
et  al. 

*276.  B.  C.  Franke  &'Co.  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

♦277.  William  H.  Macloon  v.  Chicago  and  Northwestern  Railway  Company. 

*278.  R.  H.  Hitts  and  P.  E.  Pegues  v.  Illinois  Central  Railroad  Company. 
279.  A.  J.  Gustin  v.  Chicago,  Burlington  and  Quincy  Railroad  Company  et  al. 

♦280.  A.  J.  Gustin  v.  Burlington  and  Missouri  River  Railroad  in  Nebraska  et  al. 

*281.  Abram  L.  Mace  v.  New  York,  Ontario  and  Western  Railway  Company 
et  al. 

*282.  Railroad  Commission  of  Florida  v.  Savannah,  Florida  and  Western  Ball- 
way  Company  et  al. 

•283.  Charles  P.  Perry  v.  Florida  and  Peninsular  Railroad  Company  et  al. 

•284.  J.  M.  Rising  et  al  v.  Savannah,  Florida  and  Western  Railway  OompaJiy 
et  al. 
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•285.  Haddock,  Shonk  &  Co.  v.  Delaware,  Lackawanna  and  Western  Railroad 

Company. 
♦286.  In  the  Matter  of  Tariffs  and  Classifications  of  the  Kentucky  Central  Rail- 
way Company  and  the  Louisville  and  Nashville  Railroad  Company. 
287.  Lincoln  Creamery  v.  Union  Pacific  Railway  Company. 
*288.  Commercial  Exchange  of  Kansas   City,   Mo.,   v.   Atchison,  Topeka  and 

Santa  Fe  Railroad  Company  et  al. 
289.  C.  0.  Morrell  v.  Union  Pacific  Railway  Company. 
♦290.  Board  of  Trade  of  Chattanooga  v.  Cincinnati,  New  Orleans  and  Texas 

Pacific  Railway  Company  et  al. 
♦291.  Henry  T.  Smith  v.  New  York  Central  and  Hudson  River  Railroad  Com- 
pany et  al. 
♦292.  A.  S.  Newland,  T.  W.  Hauschild,  and  Walter  Reader,  on  behalf  of  the 

Farmers  of  Adams  County,  State  of  Washington,  v.  Northern  Pacific 

Railroad  Company  et  al. 
♦293.  Murphy,  Wasey  &  Co.  v.  Wabash  Railroad  Company  et  al. 
♦291  The  Schumacher  Milling  Company  v.  Chicago,  Rock  Island  and  Pacific 

Railway  Company. 
♦295.  Daniel  Buchanan  v.  Northern  Pacific  Railroad  Company. 
♦296.  John  D.  Larkln  &  Co.  v.  Lalce  Shore  and  Michigan  Southern  Railway 

Company  et  al. 
♦297.  J.  D.  Larkln  &  Co.  v.  Michigan  Central  Railroad  Company  et  al. 
♦294.  Wichita  Union  Stock  Yards  Company  v.  Atchison,  Topeka  and  Santa  Fe 

Railroad  Company  et  al. 
♦299.  Michigan  Box  Company  ■;;.  Flint  and  Pere  Marquette  Railroad  Company 

et  al. 
♦300.  Anthony  Salt  Company  v.  Missouri  Pacific  Railway  Company. 
♦301.  Anthony  Salt  Company  v.  St.  Louis  and  San  Francisco  Railway  Company. 
♦302.  Samuel  Mathews  v.  Union  Pacific  Railway  Company  et  al. 
♦303.  Samuel  Mathews  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Company 

et  al. 
♦304.  Edward  B.  Barton  v.  Chicago,  Rock  Island  and  Pacific  Railway  Company. 
306.  H.  Woods,  jr.,  v.  Mobile  and  Ohio  Railroad  Company. 
♦307.  In  the  Matter  of  Alleged  Unlawful  Charges  for  the  Transportation  of  Coal 

by  the  Louisville  and  NashvilW  Railroad  Company. 
♦308.  In  the  Matter  of  the  Carriage  of  Persons  Free  or  at  Reduced  Rates  by  the 

Boston  and  Maine  Railroad  Company. 
♦309.  Gate  City  Oil  Company  v.  East  Tennessee,  Virginia  and  Georgia  Railway 

Company  et  al. 
♦310.  Plant  Brothers  v.  New  York  Central  and  Hudson  River  Railroad  Company 

etal. 
♦311.  Gerke  Brewing  Company  v.  Louisville  and  Nashville  Railroad  Company 

et  al. 
♦312.  Potter  Manufacturing  Company  v.  Chicago  and  Grand  Trunk  Railway 

Company. 
♦313.  Armstrong  &  Barber  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Company 

etal. 
♦314.  Georgia  Railroad  Commission  v.  Clyde  Steamship  Company  et  al. 
♦315.  Georgia  Railroad  Commission  v.  Ocean  Steamship  Company  et  al. 
*316.  Georgia  Railroad  Commission  v.  Cincinnati,  New  Orleans  and  Texas  Pa- 
cific Railway  Company  et  al. 
♦317.  Georgia  Railroad  Commission  v.  Western  and  Atlantic  Railroad  Company 

et  al. 
♦318.  George  Rice  v.  St.  Louis  Southwestern  Railway  Company  et  al. 
*319.  George  Rice  v.  Baltimore  and  Ohio  Southwestern  Railroad  Company  et  al. 
♦320.  Yourtes  &  Co.  v.  Birmingham,  Sheffield  and  Tennessee  River  Railway  Com- 
pany et  al. 
♦321.  Citizens'  Board  of  Trade,  of  Toledo,  Ohio,  v.  Lake  Shore  and  Michigan 

Southern  Railway  Company  et  al.  • 
♦322.  Freight  Bureau  of  the  Cincinnati  Chamber  of  Commerce  v.  Cincinnati, 

New  Orleans. and  Texas  Pacific  Railway  Company,  lessees  Cincinnati 

Southern  Railway,  et  al. 
♦323.  Chicago  Freight  Bureau  v.  Louisville,  New  Albany  and  Chicago  Railway 

Company  et  al. 
•324.  Georgia  Railroad  Commission  v.  South  Carolina  Railway  Company  et  al. 
,f*^';.  Georgia  Railroad  Commission  v.  Louisville  and  Nashville  Railroad  Oom- 
f:'  pany  et  al 
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*326.  Georgia  Railroad  Commission  v.  Clyde  Steamship  Company  et  al. 

*327.  Allen  Rutherford  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

*328.  Tecumseh  Celery  Company  v.  Cincinnati,  Jackson  and  Mackinaw  Railroad 
Company  et  al. 

*329.  Chamber  of  Commerce  of  Minneapolis,  Minn.,  v.  Great  Northern  Railway 
Company  et  al. 

*330.  Phelps  &  Co.  v.  Texas  and  Pacific  Railway  Company. 

*331.  J.  K.  Farrell  et  al.  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

*332.  John  Lyford  v.  Mobile  and  Ohio  Railroad  Company  et  al. 

*333.  Salt  Lake  Chamber  of  Commerce  v.  Union  Pacific  Railway  Company  et  al. 

*334.  James  &  Abbott  v.  Canadian  Pacific  Railway  Company  et  al. 

*335.  F.  Fearnley  v.  Central  Railroad  Company  of  New  Jersey  et  al. 

*336.  E.  J.  Daniels  v.  Chicago,  Rock  Island  and  Pacific  Railway  Company  et  al. 

*337.  E.  J.  Daniels  v.  Great  Northern  Railway  Company  et  al. 

*338.  W.  C.  Cryder  v.  Mobile  and  Ohio  Railroad  Company. 

*339.  In  the  Matter  of  Alleged  Unlawful  Acts  and  Doings  by  the  Delaware, 
Lackawanna  and  Western  Railroad  Company  et  al. 

*340.  Eastern  Despatch  and  Delivery  Company  v.  Philadelphia  and  Reading 
Railroad  Company. 

*341.  In  the  Matter  of  the  Calumet  and  Blue  Island  Railway  et  al. 

*342.  In  the  Matter  of  Alleged  Unlawful  Charges  for  the  Transportation  of 
Property  from  Chicago  to  Eastern  Seaboard  Points  by  the  Baltimore 
and  Ohio  Railroad  Company  et  al. 

*343.  In  the  Matter  of  Alleged  Unlawful  Charges  for  the  Transportation  of 
Property  from  Points  in  Nebraska  to  Toledo,  Ohio,  by  the  Wabash 
Railroad  Company. 

*344.  In  the  Matter  of  Inland  Rates  on  Export  Traflic  Transported  from 
Chicago  and  Other  Points  to  Montreal  and  Other  Ports  over  the 
Chicago  and  Grand  Trunk  Railway  et  al. 

*345.  Freight  Bureau  of  the  Cincinnati  Chamber  of  Commerce  v.  Cincinnati, 
New  Orleans  and  Texas  Pacific  Railway  Company,  Lessees,  Cincin- 
nati Southern  Railway  Company  et  al. 

*346.  Robert  F.  Johnson  v.  Southern  Pacific  Company  et  al. 

*347.  Board  of  Trade  of  Troy,  Ala.,  v.  Alabama  Midland  Railway  Company  et  al. 

*348.  Minneapolis  Business  Union,  of  Minneapolis,  Minn.,  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company 'et  al. 

*349.  George  J.  Kindel  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Company 
et  al. 

*350.  Kankanna  Fibre  Company  v.  Pennsylvania  Railroad  Company  et  al. 

*351.  Thomas  V.  Cator  v.  Southern  Pacific  Company  et  al. 

*352.  Cordele  Machine  Shop  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

*353.  S.  J.  Hill  &  Bro.  v.  Nashville,  Chattanooga  and  St.  Louis  Railway  Com- 
pany et  al. 

*354.  Southern  Paint  and  Glass  Company  et  al.  v.  Lake  Erie  and  Western  Rail- 
road Company  et  al. 

*355.  Board  of  Trade  of  the  City  of  Columbus,  Lowndes  County,  State  of  Missis- 
sippi V.  Mobile  and  Ohio  Railroad  Company  et  al. 

*356.  Southern  Paint  and  Glass  Company  et  al.  v.  Baltimore  and  Ohio  Railroad 
Company  et  al. 

*357.  George  L.  Castle  ■;;.  Baltimore  and  Ohio  Railroad  Company. 

*358.  Edgar  W.  Emerson  v.  Chicago,  Rock  Island  and  Pacific  Railway  Company. 

*3.59.  Edgar  W.  Emerson  v.  Chicago  and  Northwestern  Railway  Company. 

*360.  Edgar  W.  Emerson  v.  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany. 

*361.  William  C.  Bissell  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Company 
et  al. 

*362.  H.  W.  Behlmer  v.  Memphis  and  Charleston  Railroad  Company  et  al. 

*363.  Alanson  S.  Page  et  al.  v.  Delaware,  Lackawanna  and  Western  Railroad 
Company  et  al.  , 

*364.  In  the  Matter  of  Alleged  Unlawful  Charges  for  the  Transportation  or 
Vegetables  and  Strawberries  from  Charleston  and  Neighboring  1  omts 
to  New  York  and  other  Northeastern  Markets.  . 

*3G5.  In  the  Matter  of  Alleged  Unlawful  Freight  Rates  from  New  Tort  ana 
other  Northeastern  Cities  to  Points  in  Alabama  and  Mississippi. 

*366.  The  Oil  Trade  Association  of  Boston  v.  Pennsylvania  Railroad  Company 

*367.  Rhode  island  Egg  and  Butter  Company  et  al.  v.  Lake  Shore  and  Michigan 
Southern  Railway  Company  et  al.. 
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*370.  Edward  M.  Oxley  v.  New  York,  Chicago  and  St.  Louis  Railroad  Company 
et  al. 

*371.  New  York  Biscuit  Company  v.  Boston  and  Maine  Railroad  Company. 

•372.  W.  H.  Boyer  &  Co.  v.  Cliesapeake,  Ohio  and  Southwestern  Railway  Com- 
pany et  al. 

♦373.  Railroad  Commission  of  Kentucky  v.  Louisville  and  Nashville  Railroad 
Company  et  al. 

♦374.  Cora  L.  V.  Richmond  v.  Pennsylvania  Company  et  al. 

♦375.  Cincinnati  Freight  Bureau  of  the  Cincinnati  Chamber  of  Commerce  v. 
Baltimore  and  Ohio  Southwestern  Railway  Company  et  al. 

*376.  W.  L.  Fewell  v.  Richmond  and  Danville  Railroad  Company  et  al. 

♦377.  The  New  Ulm  Roller  Company  v.  Chicago  and  Northwestern  Railway  Com- 
pany. 

*378.  Chicago  Freight  Bureau  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

*379.  Board  of  Trade  of  the  City  of  Chicago  v.  Baltimore  and  Ohio  Railroad 
Company  et  al. 

♦380.  Henry  Kendrick  v.  Tioga  Railroad  Company  et  al. 

♦381.  In  the  Matter  of  Alleged  Unlawful  Transportation  Charges  by  the  Illinois 
Central  Railroad  Company. 

♦382.  Central  New  York  Grape-Growers'  Union  v.  Northern  Central  Railway 
Company  et  al. 

383.  New  York,  New  Haven  and  Hartford  Railroad  Company  v.  Thomas  C. 

Piatt  and  Marsden  J.  Perry,  Receivers  of  the  New  York  and  New 
England  Railroad  Company. 

384.  Milton  Evans  v.  Union  Pacific  Railway  Company  et  al. 

♦385.  In  the  Matter  of  the  Tariffs  and  Clas.sification  of  the  Pennsylvania  Rail- 
road Company  et  al. 

♦386.  Board  of  Trade  of  the  City  of  Lynchburg,  Va.,  v.  Old  Dominion  Steamship 
Company  et  al. 

♦387.  Board  of  Trade  of  the  City  of  Lynchburg,  Va.,  v.  Merchants  and  Miners' 
Transportation  Company  et  al. 

♦388.  Levis  &  Sons  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

♦389.  A.  J.  Gustln  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  et  al. 

♦390.  A.  J.  Gustln  v.  Illinois  Central  Railroad  Company  et  al. 
391.  H.  D.  May  v.  Receiver  of  the  Oregon  Railway  and  Navigation  Company 
et  al. 

♦392.  Charles  M.  Wlllson  v.  Roek  Creek  Railway  Company. 

♦395.  Jerome  Hill  Cotton  Company  v.  Missouri,  Kansas  and  Texas  Railway 
Company. 

♦397.  Chamber  of  Commerce  of  City  of  Milwaukee  v.  Chicago,  Milwaukee  and 
St  Paul  Railway  Company  et  al. 

♦398.  Board  of  Railroad  and  Warehouse  Commissioners  of  the  State  of  Mis- 
souri V.  Eureka  Springs  Railway  Company. 

♦399.  Railroad  Commission  of  Kentucky  v.  Louisville  and  Nashville  Railroad 
Company  et  al. 

♦400.  Wolf  Brothers  v.  Allegheny  Valley  Railway  Company  et  al. 

♦402.  Colorado  Fuel  and  Iron  Company  v.  Southern  Pacific  Company  et  al. 

♦403.  Phillips,  Bailey  &  Co.  et  al.  v.  Louisville  and  Nashville  Railroad  Com-' 
pany  et  al.   . 

♦404.  E.  D.  McClelen  et  al.  v.  Southern  Railway  Company  et  al. 

♦405.  B.  D.  McClelen  et  al.  v.  Southern  Railway  Company  et  al. 

♦406.  D.  H.  Spillers  &  Co.  v.  Louisville  and  Nashville  Railroad  Company. 

♦407.  Commercial  Club  of  Omaha  v.  Chicago  and  Northwestern  Railway  Com- 
pany et  al. 

♦408.  George  J.  Klndel  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Company 
et  al. 

♦409.  Commercial  Club  of  Omaha  v.  Chicago,  Rock  Island  and  Pacific  Rail- 
way Company  et  al. 

♦410.  Fruit  Growers'  Association  v.  Illinois  Central  Railroad  Company. 

♦411.  W.  R.  Rea  v.  Mobile  and  Ohio  Railroad  Company. 

413.  Pioneer  Furniture  Company  v.  Chicago  and  Northwestern  Railway  Com- 

pany et  al. 

414.  Johnston-Larimer  Dry  Goods  Company  v.  Atchison,  Topeka  and  Santa 

Fe  Railroad  Company  et  al. 

415.  J.  B.  Hogarth  &  Co.  v.  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 

pany. • 

"6.  J,  B.  Hogarth  &  Co.  v.  Receivers  of  the  Union  Pacific  Railway  Cooapany. 
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*417.  Listman  Mill  Company  v.  Chicago,  Milwaukee  and  St.   Paul  Railway 

Company. 
*418.  Milk  Producers'   Protective  Association  v.   Delaware,   Lackawanna  and 

Western  Railroad  Company  et  al. 

423.  Railroad  Commission  of  Georgia  v.  Central  Railroad  and  Banking  Com- 

pany of  Georgia  et  al. 

424.  Railroad    Commission    of    Georgia    v.    Savannah,    Florida    and   Western 

Railway  Company  et  al. 

425.  Railroad  Commission  of  Georgia  v.  Georgia  Southern  and  Florida  Railway 

Company  et  al. 

*427.  In  the  Matter  of  Rates  Charged  by  the  Alabama  Great  Southern  Rail- 
road Company  et  al. 

*428.  Cozad  Grain  Company  v.  Receivers  of  the  Union  Pacific  Railway  Company 
et  al. 

*429.  Cozad  Grain  Company  v.  Receivers,  The  Union  Pacific  Railway  Company. 

*430.  In  the  Matter  of  Alleged  Violations  of  the  Fourth  Section  of  the  Act  to 
Regulate  Commerce  by  the  ^Atchison,  Topeka  and  Santa  Fe  Railroad 
Company  et  al. 

*431.  Fuller  B.  Callaway  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

*432.  Charles  G.  Freeman  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Com- 
pany et  al. 

*433.  J.  W.  Cary  et  al.  v.  Eureka  Springs  Railway  Company  et  al. 

•434.  Mount  Vernon  Milling  Company  v.  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company. 

*435.  John  Lyford  v.  Mobile  and  Ohio  Railroad  Company  et  al. 

*436.  Wichita  Commercial  Club  Association  of  Wichita,  Kans.,  v.  Atchison, 
Topeka  and  Santa  Fe  Railway  Company  et  al. 

*437.  J.  A.  Bennett  v.  Alabama  Great  Southern  Railroad  Company. 

*438.  Board  of  Railroad  Commissioners  of  the  State  of  Kansas  v.  Atchison, 
Topeka  and  Santa  Fe  Railway  Company  et  al. 

*439.  Reliance  Mill  Company  v.  New  York,  New  Haven  and  Hartford  Rail- 
road Company. 

440.  The  Ridge  Fruit  and  Melon  Growers'  Association  of  South  Carolina  v. 

Southern  Railway  Company  et  al. 

441.  The  Board  of  Railroad  Commissioners  of  the  State  of  South  Carolina  v. 

Florence  Railroad  Company  et  al. 
*442.  S.  R.  Hogaboom  v.  Chicago,  Burlington  and  Quincy  Railroad  Company. 
444.  G.  P.  Allen  et  al.  ■;;.  Carolina  Midland  Railway  Company  et  al. 
*445.  Warren  Ebret  Company  v.  Central  Railroad  of  New  Jersey  et  al. 
*446.  Suffern,  Hunt  &  Co.  v.  Indiana,  Decatur  and  Western  Railway  Company. 
*447.  John  Lyford  v.  Kymulga  and  Coosa  River  Railroad  Company  et  al. 
*448.  SufCern,  Hunt  &  Co.  v.  Indiana,  Decatur  and  Western  Railway  Company. 
*449.  Business   Men's  League  of   St  Louis  v.   St.  Louis,  Iron  Mountain  and 

Southern  Railway  Company  et  al. 
*450.  Biloxi  Milling  Company  v.  Louisville  and  Nashville  Railroad  Company. 
"'451.  Paine  Brothers  &  Co.  v.  Lehigh  Valley  Railro£id  Company  et  al. 
*452.  George  Campbell  Company   v.  Chesapeake  and  Ohio  Railway  Company 

et  al. 
*453.  Overland  Cotton  Mill  Company  v.  Southern  Pacific  CQmpany  et  al. 
*454.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Transpor- 
tation of  Grain  and  Grain  Products  by  Atchison,  Topeka  and  Santa  Fe 

Railway  Company  et  al. 
*455.  0.  F.  Hartwell  v.  Pennsylvania  Railroad  Company  et  al. 
*456.  Savannah  Bureau  of  Freight  and  Transportation  et  al.  v.  Louisville  and 

Nashville  Railroad  Company  et  al. 
*457.  Board  of  Railroad  Commissioners  of  the  State  of  Kentucky  v.  Cincinnati, 

New  Orleans  and  Texas  Pacific  Railway  Company  et  al. 
♦458.  Dallas  Freight  Bureau  of  the  Dallas  Commercial  Club  v.  Texas  and  Pacific 

Railway  Company  et  al. 
*459.  Dallas  Freight  Bureau  of  the  Dallas  Commercial  Club  v.  Austin  and  Nortn- 

westeru  Railroad  Company  et  al. 
♦460.  In  the  Matter  of  Transportation  Charges  On  Export  and  Domestic  Traffic 

by  Chicago  and  Northwestern  Railway  Company  et  al.  ' 

*461.  In  the  Matter  of  Transportation  Charges  on  Export  and  Domestic  Tramc 

by  Missouri  Pacific  Railway  Company  et  al.  n\.amc 

•462.  In  the  Matter  of  Transportation  Charges  on  Export  and  Domesne  Tramc 

by  Chicago  Great  Western  Railway  Company  et  al. 
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*463.  In  the  Matter  of  Transportation  Charges  on  Export  and  Domestic  Trafllc 
by  Kansas  City,  Fort  Scott  and  Memphis  Railroad  Company. 

464.  B.  Arentz  &  Co.  v.  Savannah,  Florida  and  Western  Railway  Company. 

♦465.  James  McMillan  &  Co.  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany et  al. 

*466.  Cattle  Raisers'  Association  of  Texas  v.  Fort  Worth  and  Denver  City  Rail- 
way Company  et  al. 

*467.  Brewer  &  Hanleiter  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

*468.  Brewer  &  Hanleiter  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway 
Company  et  al. 

*469.  New  York  Produce  Exchange  v.  Baltimore  and  Ohio  Railroad  Company 
et  al. 

•471.  Board  of  Trade  of  the  City  of  Hampton,  Pla.,  v.  Nashville,  Chattanooga 
and  St.  Louis  Railway  Company  et  al. 

*472.  Godfrey  &  Harris  v.  Central  of  Georgia  Railway  Company  et  al. 
•  ♦473.  Edward  Kemble  v.  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany et  al. 

•474.  Savannah  Bureau  of  Freight  and  Transportation  et  al.  v.  Charleston  and 
Savannah  Railway  Company  et  al. 

•476.  Fred  H.  Clark  v.  Northern  Pacific  Railway  Company. 

•478.  Savannah  Bureau  of  Freight  and  Transportation  et  al.  v.  Charleston  and 
Savannah  Railway  Company  et  al. 

•479.  Edwin  B.  Montell  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

•480.  Savannah  Bureau  of  Freight  and  Transportation  et  al.  v.  Charleston  and 
'  Savannah  Railway  Company  et  al. 

•481.  In  the  Matter  of  the  Seaboard  and  Roanoke  Railroad  Company  et  al.  v. 
Atlanta  and  West  Point  Railroad  Company  et  al. 

•482.  In  the  Matter  of  the  Seaboard  and  Roanoke  Railroad  Company  et  al.  v. 
Central  of  Georgia  Railway  Company  et  al. 

•483.  Grain  Shippers'  Association  of  Northwest  Iowa  v.  Illinois  Central  Rail- 
road Company  et  al. 

•484.  Holmes  &  Co.  v.  Southern  Railway  Company  et  al. 

*485.  Holmes  &  Co.  v.  Southern  Railway  Company  et  al. 

•486.  Chicago  Fire  Proof  Covering  Company  v.  Chicago  and  Northwestern  Rail- 
way Company  et  al. 

•487.  In  the  Matter  of  Alleged  Violations  of  the  Act  to  Regulate  Commerce  by 
the  Louisville  and  Nashville  Railroad  Company. 

•488.  In  the  Matter  of  Alleged  Unlawful  Charges  for  the  Transportation , of 
Vegetables  from  Shipping  Points  in  Florida  to  New  York  and  other 
Northeastern  Cities  by  Savannah,.  Florida  and  Western  Railway  Com- 
pany et  al.  • 

•489.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Transporta- 
tion of  Grain  and  Grain  Products  from  Chicago  and  Points  in  Illinois 
taking  Chicago  Rates  to  New  York  and  other  Atlantic  Ports  by  Chicago 
and  Western  Indiana  Railroad  Company  et  al. 

♦490.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Transpor- 
tation of  Cotton  by  "Kansas  City,  Memphis  and  Birmingham  Railroad 
Company  et  al. 

•491.  Moxie  Nerve  Food  Company  v.  Boston  and  Maine  Railroad  Company  et  al. 

•492.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Transporta- 
tion of  Grain  between  Kansas  City  and  Chicago  and  other  points  and 
Chicago  by  Chicago  Great  Western  Railway  Company. 

•494  Alwine  Brothers  v.  Pennsylvania  Railroad  Company. 

•495.  Coxe  Bros.  &  Co.  v.  Missouri  Pacific  Railway  Company. 

•496.  American  Warehousemen's  Association  v.  Illinois  Central  Railroad  Com- 
pany et  al. 

•497.  Trades  League  of  Philadelphia  v.  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company  et  al. 

•498.  T.  J.  Davies  et  al.  v.  South  Carolina  and  Georgia  Railroad  Company. 

•500.  E.  P.  Earle  v.  Norfolk  and  Western  Railway  Company  et  al. 

•501.  Turney  Brothers  v.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company  et  al. 

•502.  Pennsylvania  Millers'  State  Association  v.  Philadelphia  and  Reading  Rail- 
way Company  et  al. 

♦504.  Magnolia  Metal  Company  v.  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  et  aL 
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*506.  In  the  Matter  of  the  Alleged  Violations  of  the  Act  to  Regulate  Commerce 
by  the  St.  Louis  and  San  Francisco  Railway  Company. 

♦50'/.  Valdosta  Foundry  and  Machine  Company  et  al.  v.  Savannah,  Florida  and 
Western  Railway  Company  et  al. 

*508.  Board  of  Trade  of  the  City  of  Dawson  v.  Central  of  Georgia  Railway  Com- 
pany et  al. 

*509.  American  Warehousemen's  Association  v.  Southern  Pacific  Company  et  al. 

*510.  North  Carolina  Freight  Associntion  v.  Southern  Railway  Company  et  al. 

*511.  North  Carolina  Freight  Association  v.  Southern  Railway  Company  et  al. 

*513.  In  the  Matter  of  Alleged  Violations  of  the  Fourth  Section  of  the  Act  to 
Regulate  Commerce  by  Union  Pacific  Railway  Company  et  al. 

*514.  B.  Brocliway  ■;;.  Ulster  and  Delaware  Railroad  Company  et  al. 

♦515.  North  Carolina  Freight  Association  v.  Southern  Railway  Company  et  al. 

*510.  Anna  Fruit  Growers'  Association  v.  Illiiiois  Central  Railroad  Company 
et  al-. 

*518.  North  Carolina  Freight  Association  v.  Southern  Railway  Company  et  al. 

*510.  North  Carolina  Freight  Association  v.  Norfolk  and  Western  Railway  Com- 
pany et  al. 

*520.  North  Carolina  Freight  Association  v.  Southern  Railway  Company  et  al. 

*521.  North  Carolina  Freight  Association  v.  Cape  Fear  and  Yadkin  Valley  Rail- 
way Company  et  al. 
522.  Henry  M.  Strauss  ik  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany et  al. 

*523.  In  the  Matter  of  Alleged  Irregularities  in  the  Transportation  of  Petroleum^ 
and  its  Products  from  Bast  Boston,  Mass.,  to  Newport,  R.  I.,  by  Boston 
and  Albany  Railroad  Company  et  al. 

*527.  Palmer's  Dock  Hay  and  Produce  Board  of  Trade  v.  Pennsylvania  Rail- 
road Company. 

*528.  William  B.  Walker  v.  Chicago,  Rock  Island  and  Pacific  Railway  Com- 
pany et  al._ 

*529.  In  the  Matter  of  Milling  in  Transit  and  the  Reconsignment  of  Freight  at 
the  City  of  Denver  by  the  Union  Pacific  Railroad  Company  et  al. 

*53].  In'the  Matter  of  the  Transportation  of  Freight  to  and  from  Points  in  the 
States  of  Oregon  and  Washington  and  points  known  as  Missouri  River 
Common  Points  by  the  Northern  Pacific  Railway  Company  et  al. 

*532.  Michigan  and  Ohio  Car  Ferry  Company  v.  Michigan  Central  Railroad 
Company. 

*533.  Railroad  Commission  of  the  State  of.  Tennessee  v.  Merchants  and  Miners' 
Transportation  Company  et  al. 

*584.  Milton  Flory  ■;;.  Central  Railroad  Company  of  New  Jersey  et  al. 

*535.  Michigan  and  Ohio  Car  Ferry  Company  v.  Wabash  Railroad  Company. 

*536.  In  the  Matter  of  the  Alleged  Disturbance  in  Passenger  Rates  by  Canadian 
Pacific  Railway  Company. 

*537.  In  the  Matter  of  the  Transportation  of  Freight  to  and  from  points  in  the 
States  of  Georgia,  Florida,  and  other  Gulf  States,  and  Mississippi  River 
Points,  and  Points  Eastward  thereof  since  January  1,  1898,  by  the 
Lousiville  and  Nashville  Railroad  Company  et  al. 

*538.  In  the  Matter  of  Alleged  Violations  of  the  Act  to  Regulate  Commerce  by 
Baltimore  and  Ohio  Railroad  Company  et  al. 

*540.  Francis  G.  Bellamy  v.  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Lessee  of  the  Dunkirk,  Allegheny  Valley  and  Pittsburg  Railroad 
Company. 

*54].  Francis  G.  Bellamy  v.  Pennsylvania  Railroad  Company. 

*542.  Francis  G.  Bellamy  v.  Western  New  York  and  Pennsylvania  Railroad  Com- 
pany et  al. 

*543.  In  the  Matter  of  Alleged  Violations  of  the  Act  to  Regulate  Commerce  by 
Chesapeake  and  Ohio  Railway  Company. 

*544.  Wilmington  Tariff  Association,  of  Wilmington,  N.  C,  v.  Cincinnati,  Ports- 
mouth and  Virginia  Railroad  Company  et  al. 

*545.  Bureau  of  Freight  and  Transportation  of  Charleston,  S.  C,  v.  Norfolk  and 
Western  Railway  Company  et  al. 

■►546.  In  the  Matter  of  Alleged  Violations  of  the  Act  to  Regulate  Commerce  by 
Buffalo,  Rochester  and  Pittsburg  Railway  Company  et  al. 

'*547.  Thomas  F.  Sprigg  et  al.  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

*548.  Moxie  Nerve  Food  Company  of  New  England  v.  New  Yorkj  New  HavOD 
and  Hartford  Railroad  Company. 

♦549.  City  of  Danville,  Va.,  et  al.  v.  Southern  Railway  Company  et  al. 
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•550.  In  the  Matter  of  Export  Rates  from  Points  East  and  West  of  the  Missis- 
sippi River  by  Baltimore  and  Ohio  Railroad  Company  et  al. 
♦551.  Hilton  Lumber  Company  v.  Wilmington  and  Weldon  Railroad  Company 

et  al. 
*552.  In  the  Matter  of  Alleged  Violations  of  the  Act  to  Regulate  Commerce  in 
the  Transportation  of  Corn  and  Other  Grain  from  Points  in  the  State 
of  Ohio  to  Buffalo,  Pittsburg,  and  other  Eastern  Destinations  by  Cin- 
cinnati Northern  Railroad  Company  et  al. 

*5o3.  Kineon  Coal  Company  v.  Chesapeake  and  Ohio  Railway  Company. 

*554.  In  the  Matter  of  Relative  Rates  upon  Export  and  Domestic  Traffic  in 
Grain  and  Grain  Products  and  of  the  Publication  of  Tariffs  relating  to 
Such  TraflRc  by  the  Boston  and  Albany  Railroad  Company  et  al. 

*555.  The  Shippers'  Union  of  Phoenix,  Ariz.,  v.  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  et  al. 

*556.  George  Tileston  Milling  Company  v.  Northern  Pacific  Railway  Company. 

♦557.  In  the  Matter  of  Alleged  Unlawful  Transportation  Rates  and  Practices  by 
Chicago,  Peoria  and  St.  Louis  Railroad  Company  et  al. 

*558.  City  of  St.'  Cloud  v.  Northern  Pacific  Railway  Company. 

*559.  Business  Men's  League  of  St.  Louis  v.  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  et  al. 

♦560.  Charles  H.  Johnson  v.  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway 
Company  et  al. 

*S61.  A.  Bushnell  v.  Vicksburg,  Shreveport  and  Pacific  Railroad  Company. 

♦562.  Phillips,  Webb  &  Co.  v.  Louisville  and  Nashville  Railroad  Company. 

*563.  Moxie  Nerve  Food  Company  of  New  England  v.  Pennsylvania  Railroad 
Company  et  al. 

*565.  James  C.  McGrew  v.  Missouri  Pacific  Railway  Company. 

566.  Proprietary  Association  of  America  v.  New  York  Central  and  Hudson 
River  Railroad  Company  et  al. 

*567.  John  Y.  Gossler  v.  Western  Maryland  Railroad  Company  et  al. 

*569.  In  the  Matter  of  Changes  in  Freight  Classification  and  Advances  in  Freight 
Rates  by  Carriers  Usipg  the  Official  Classification. 

*570.  A.  W.  Ploldzkom  v.  Michigan  Central  Raih-oad  Company  et  al. 

*571.  Granite  Manufacturers'  Association  of  New  England  •y.Xentral  Vermont 
'Railway  Company  et  al. 

*572.  Spencer  B.  Carr  v.  Northern  Pacific  Railway  Company. 

*573.  Proctor  &  Gamble  Company  v.  Cincinnati,  Hamilton  and  Dayton  Railway 
Company  et  al. 

*574.  William  F.  Warren  &  Co.  v.  Gulf,  Colorado  and  Santa  Fe  Railway  Com- 
pany. 

*575.  Consolidated  Forwarding  Company  v.  Southern  Pacific  Company  et  al. 

*576.  Southern  California  Fruit  Exchange  v.  Southern  California  Railway  Com- 
pany et  al. 

*577.  Charles  G.  Blalie  &  Co.  v.  Central  Vermont  Railway  Company  et  al. 

•578.  Birmingham  Freight  and  Transportation  Bureau  v.  Central  of  Georgia 
Railway  Company  et  al. 

*579.  Mayor  and  Council  of  Tifton  v.  Louisville  and  Nashville  Railroad  Com- 
pany et  al. 

•580.  George  R.  Campbell  v.  Chicago  and  Northwestern  Railway  Company. 

•581.  Spillers  Produce  Company  v.  Louisville  and  Nashville  Railroad  Company 

et  al. 
582.  Charles  G.  Freeman  v.  Grand  Rapids  and  Indiana  Railway  Company  et  al. 

•584.  Charles  G.  Freeman  v.  Grand  Rapids  and  Indiana  Railway  Company  et  al. 

•585.  Charles  G.  Freeman  v.  Grand  Rapids  and  Indiana  Railway  Company  et  al. 

*586.  Charles  G.  Freeman  ■;;.  Grand  Trunk  Railway  Company  et  al. 

•588.  In  the  Matter  of  Rates,  Facilities,  and  Practices  Applied  in  the  Trans- 
portation, Handling,  and  Storage  of  Grain  and  Grain  Products  carried 
from  Western  Points  to  Atlantic  Seaboard  and  other  Eastern  Destina- 
tions. 

*589.  Red  Cloud  Mining  Company  v.  Southern  Pacific  Company. 

*590.  Edward  G.  Davies  v.  Illinois  Central  Railroad  Company. 

*591.  National  Wholesale  Lumber  Dealers'  Association  v.  Norfolk  and  Western 
Railway  Company  et  al. 

*593.  Pioneer  Hat  Works  v.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company  et  al. 


*595.  In  the  Matter  of  the  Transportation  of  Grain  and  Grain  Products  to  and 

from  Buffalo  and  Adjacent  Localities. 
*597.  S.  J.  Hawliins  v.  Lalie  Shore  and  Michigan  Southern  Railway  Company 

et  al.  • 
*600.  WilHam  P.  Rend  v.  Baltimore  and  Ohio  Railroad  Company. 
*603.  National  Hay  Association  v.  Lake  Shore  and  Michigan  Southern  Railway 

Company  et  al. 
*604.  Union  Commercial  Club  v.  Chicago,  Rock  Island  and  Pacific  Railway  Com- 
pany. 
*605.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  of  the  Illinois 

Central  Railroad  Company  in  Respect  of  Grain  Shipped  from  Illinois 

and  Missouri  Points  to  Vieksburg,   Miss.,  and  other  Destinations  in 

Southern  Mississippi  Valley  Territory. 
*606.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  of  the  Missouri 

Pacific  Railway  Company  and  St.  Louis,  Iron  Mountain  and  Southern 

Railway  Company  in  Respect  of  Grain  Shipped  from  Points  West  of 

the  Mississippi  River  to  Vieksburg,  Miss.,  and  other  Destinations. 
*607.  Charles  W.  Cist  v.  Michigan  Central  Railroad  Company.    , 
*609.  G.   C.   Pratt  Lumber  Company  v.   Chicago,  Indianapolis  and  Louisville 

Railway  Company. 
*610.  Leadville  Board  of  Trade  v.  Colorado  Midland  Railway  Company  et  al. 
*611.  Ulrick  &  Williams  v.  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany et  al. 
*612.  L.  H.  Hallam  v.  Pecos  Valley  and  Northwestern  Railway  Company  et  al. 
*613.  Chamber  of  Commerce  of  Chattanooga  v.  Southern  Railway  Company  et  al. 
*614.  Board  of  Trade  of  Kansas  City,  Mo.,  v.  Missouri  Pacific  Railway  Com- 
pany et  al. 
*616.  Diamond  Mills  v.  Boston  and  Maine  Railroad  Company. 
*617.  S.  Marten  v.  Louisville  and  Nashville  Railroad  Company. 
*618.  Chicago  Live  Stock  Exchange  v.  Atchison,  Topeka  and  Santa  Fe  Railway 

Company  et  al. 
*619.  F.  C.  Sayles  v.  New  York,  New  Haven  and  Hartford  Railroad  Company 

et  al. 
*620.  Aberdeen  Group  Commercial  Association  v.  Mobile  and  Ohio  Railroad 

Company. 
*621.  In  the  Matter  of  Rates  and  Practices  by  the  Mobile  and  Ohio  Railroad 

Company  in  the  Transportation  to  Vieksburg,  Miss.,  of  Grain  Shipped 

from  or  Through  St.  Louis  or  East  St.  Louis. 
*624.  Mayor  and  City  Council  of  Wichita,  Kans.,  v.  Atchison,  Topeka  and  Santa 

Fe  Railway  Company  et  al. 
*626.  Washington  Red  Shingle  Manufacturers'  Association  et  al.  v.  Chicago, 

Burlington  and  Quincy  Railroad  Company  et  al. 
*627.  Mayor  and  City  Council  of  Wichita,  Kans.,  v.  Atchison,  Topeka  and  Santa 

Fe  Railway  Company  et  al. 
*628.  Mayor  and  City  Council  of  Wichita,  Kans.,  v.  Illinois  Central  Ralh-oad 

Company  et  al.  * 

*629.  Mayor  and  City  Council  of  Wichita,  Kans.,  v.  Atchison,  Topeka  and  Santa 

Fe  Railway  Company. 
*630.  Mayor  and  City  Council  of  Wichita,  Kans.,  v.  Chicago,  Rock  Island  and 

Pacific  Railway  Company  et  al. 
*633.  John  W.  Blackman,  jr.,  v.  Atlantic  Coast  Line  Railroad  Company. 
•634.  Mayor  and  City  Council  of  Wichita,  Kans.;  v.  Missouri  Pacific  Railway 

Company  et  al. 
♦635.  St  Louis  Traffic  Bureau  v.  Kansas  City  Southern  Railway  Company  et  al. 
•636.  Mayor  and  City  Council  of  Wichita,  Kans.,  v.  St.  Louis  and  San  Francisco 

Railroad  Company. 
•687.  Charlotte  Shippers'  Association  v.  Southern  Railway  Company  et  al. 
•638.  Charlotte  Shippers'  Association  v.  Seaboard  Air  Line  Railway  et  al. 
•039.  John  W.  Blaclunan,  jr.,  v.  Columbia,  Newberry  and  Laurens  Railroad 

Company. 
•640.  Rock  Hill  Buggy  Company  v.  Southern  Railway  Company  et  al. 
•641.  W.  H.  H.  Macloon  v.  Boston  and  Maine  Railroad  Company  et  al. 
•642.  Derr  Manufacturing  Company  v.  Pennsylvania  Railroad  Company  et  al. 
♦643.  Railroad  Commission  of  Kentucky  v.  Atlantic  Coast  Line  Company  et  al. 
•644.  William  Randolph  Hearst  v.  Philadelphia  and  Reading  Railway  Company 

et  al. 
•648.  Live  and  Let  Live  Coal  Company  .v.  Southern  Railway  Company. 
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*649.  Gilbert  Barr  v.  Chicago,  Burlington  and  Quincy  Railway  Company. 
*650.  Wilmington  Chamber  of  Commerce  v.  Atlantic  Coast  Line  Railroad  Com- 
pany. 
*651.  Samuel  H.  Behrend  v.  Washington  Southern  Railway  Company  et  al. 

*653.  Aurora  Milling  Company  v.  St.  Louis  and  San  Francisco  Railroad  Com- 
pany. 

*G54.  Lagrange  Board  of  Trade  v.  Clyde  Steamship  Company  et  al. 

•655.  Duluth  Shingle  Company  v.  Duluth,  South  Shore  and  Atlantic  Railway 
Company  et  al. 

*656.  Dewey  Brothers  v,  Toledo  and  Ohio  Central  Railway  Company  et  al. 

*657.  C.  W.  Jennings  v.  Southern  Railway  Company. 

*659.  Buckeye  Buggy  Company  v.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  et  al. 

*6G1.  Paxton  Tie  Company  v.  Detroit  Southern  Railroad  Company  et  al. 

*t662.  0.  S.  Bell  Company  v.  Baltimore  and  Ohio  Southwestern  Railroad  Com- 
pany et  al. 

♦664.  In  the  Matter  of  the  Transportation  of  Salt  from  Points  in  Michigan  to 
Missouri  River  Points  and  Intermediate  Localities. 

*t665.  Glade  Coal  Company  v.  Baltimore  and  Ohio  Railroad  Company. 

*t666.  W.  J.  Koch  &  Co.  v.  Pennsylvania  Railroad  Company  et  al. 

♦667.  City  Gas  Company  of  Norfolk  v.  Baltimore  and  Ohio  Railroad  Company. 

*668.  In  the  Matter  of  Rates. on  Grain  and  Grain  Products  over  the  Chicago, 
Milwaukee  and  St.  Paul  Railway. 

♦689.  In  the  Matter  of  Rates  on  Grain  and  Grain  Products  over  the  Atchison, 
Topeka  and  Santa  Fe  Railway. 

*670.  In  the  Matter  of  Rates  on  Grain  and  Grain  Products  over  the  Chicago 
and  Northwestern  Railway. 

*671.  In  the  Matter  of  Rates  on  Grain  and  Grain  Products  over  the  Chicago 
Great  Western  Railway. 

*672.  In  the  Matter  of  Rates  on  Grain  and  Grain  Products  over  Lines  Operated 
by,  the  Chicago,  Burlington  and  Quincy  Railway  Company. 

♦673.  In  the  Matter  of  Rates  on  Grain  and  Grain  Products  over  the  Illinois 
Central  Railroad. 

*674.  In  the*  Matter  of  Rates  on  Grain  and  Grain  Products  over  the  Chicago, 
Rock  Island  and  Pacific  Railway. 

*675.  In  the  Matter  of  Rates  on  Grain  and  Grain  Products  over  the  Wabash 
Railroad. 

*676.  In  the  Matter  of  Rates  on  Grain  and  Grain  Products  over  the  Chicago 
and  Alton  Railway. 

*677.  In  the  Matter  of  Class  and  Commodity  Rates  from  St.  Louis  to  Texas 
Common  Points  in  Force  over  the  Missouri,  Kansas  and  Texas  Rail- 
way. 

♦678.  In  the  Matter  of  Class  and  Commodity  Rates  from  St.  Louis  to  Texas 
Common  Points  in  Force  over  the.  St.  Louis  Southwestern  Railway. 

*679.  In  the  Matter  of  Class  and  Commodity  Rates  from  St.  Louis  to  Texas 
Common  Points  in  Force  over  the  St.  Louis  and  San  Francisco  Railroad. 

*680.  In  the  Matter  of  Class  and  Commodity  Rates  from  St.  Louis  to  Texas 
Common  Points  in  Force  over  the  Missouri  Pacific  and  other  Railways. 

*t681.  Central  Yellow  Pine  Association  v.  Vicksburg,  Shreveport  and  Pacific 
Railroad  Company  et  al. 

•682.  Independent  Coal  Company  v.  Lehigh  Valley  Railroad  Company  et  al. 

•683.  William  Wrigley,  Jr.,  &  Co.  v.  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  et  al. 

•685.  Silk  Association  of  America  v.  Philadelphia  and  Reading  Railway  Com- 
pany et  al. 
686.  Merchants'  Freight  Bureau,  Little  Rock,  Ark.,  by  A.  R.  Bragg,  Manager, 
V.  St.  Louis,  Iron  Mountain  and  Southern  Railway  Company  et  al. 

*t687.  In  the  Matter  of  the  Allowances  to  Elevators  by  the  Union  Pacific 
Railroad  Company. 

•688.  J.  F.  Stout  V.  Atchison,  Topeka  and  Santa  Fe  Railway  Company  et  al. 

•689.  E.  P.  Thomas  v,  Atchison,  Topeka  and  Santa  Fe  Railway  Company; 

•690.  Gibson  &  Cunningham  v.  De  Queen  and  Eastern  Railroad  Company  et  al. 

*691.  Georgia  Peach  Growers'  Association  v.  Atlantic  Coast  Line  Railroad  Com- 
pany et  al. 

♦692.  Planters'  Compress  Company  v.  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  et  al. 

*t693.  Planters'  Compress  Company  v.  Southern  Railway  Company  et  al. 
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*t694.  Planters'  Compress  Company  v.  Central  of  Georgia  Railway  Company 
et  al. 

*t695.  Planters'  Compress  Company  v.  Missouri,  Kansas  and  Texas  Railway 
Company. 

*696.  Gardner  &  Clark  v.  Southern  Railway  Company. 

*698.  H.  H.  Tift  et  al.  v.  Soutliern  Railway  Company  et  al. 

*t699.  Edward  G.  Davies  v.  Pere  Marquette  Railroad  Company  et  al. 

*701.  New  Kensington  Milling  Company,  Limited,  v.  Pennsylvania  Railroad 
Company. 

*702.  Cannon  Falls  Farmers  Elevator  Company  v.  Chicago  Great  Western  Rail- 
way Company  et  al. 

*t703.  In  the  Matter  of  Alleged  Unlawful  Rates  Charged  by  the  Chesapeake 
and  Ohio  Railway  Company  for  the  Transportation  of  Coal  Shipped 
from  West  Virginia  Mines  to  New  Haven,  Conn.,  and  other  Points  in 
New  England. 

*704.  H.  L.  Griflin  Company  v.  Northern  Pacific  Railway  Company  et  al. 

*705.  Fanar  Lumber  Company  v.  Southern  Railway  Company  et  al. 

*t706.  Adams  Brothers  &  Co.  v.  Missouri  Pacific  Railway  Company  et  al. 

*707.  Central  Yellow  Pine  Association  v.  Illinois  Central  Railroad  Company 
et  al. 

*708.  T.  M.  Kehoe  &  Co.  v.  Illinois  Central  Railroad  Company. 

*709.  E.  D.  Hewins  v.  New  Ysrlc,  New  Haven  and  Hartford  Railroad  Company. 

*71.0.  Denison  Ijight  and  I'ower  Company  v.  Missouri,  Kansas  and  Texas  Pacific 
Railway  Company. 

*T1].  Lafourche  Progressi\e  Union  v.  Texas  and  Pacific  Railway  Company  et  al. 

*712.  Farrar  Lumber  Company  v.  Southern  Railway  Company  et  al. 

*713.  Woodward  &  Dickerson  v.  Philadelphia  and  Reading  Railway  Company 
et  al. 

"IXi.  W.  J.  Koch  &  Co.  V.  Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company  et  al. 

*715.  Griffin  Grocery  Company  v.  Southern  Railway  Company  et  al. 
716.  E.  C.  Clarlc  v.  Chicago,  Burlington  and  Quincy  Railway  Company. 

*717.  Edward  J.  Ader  v.  Philadelphia  and  Reading  Railway  Company  et  al., 

*718.  F.  J.  Iloerr  v.  Chicago,  Milwaukee  and  St.  Paul  Railway  Company. 

*t720.  In  the  Matter  of  the  Transportation  of  Salt  from  Hutchison,  Kans. 

'"721.  Hillsboro  Light  and  Fuel  Company  v.  Norfolk  and  Western  Railway 
Company^ 

*722.  George  J.  Kindel  v.  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany et  al. 

'"72.3.  George  J.  Kindel  v.  Boston  and  Albany  Railroad  Company  et  al. 

*724.  C.  M.  Barrow  v.  Yazoo  and  Mississippi  Valley  Railroad  Company  et  al. 

'"725.  A.  G.  Swaflleld  v.  Atlantic  Coast  Line  Railroad  Company  et  al. 

'*726.  New  Orleans  Live  Stock  Exchange  v.  Texas  and  Pacific  Railway  Company. 

'"728.  Charles  Roth  v.  Texas  and  Pacific  Railway  Company. 

*729.  Reliance  Textile  and  Dye  Works  v.  Southern  Railway  Company  et  al. 

*'731.  Simon  Cook  Company  v.  Toledo,  Peoria  and  Western  Railway  Company 
et  al. 

*t732.  Cattle  Raisers'  Association  of  Texas  v.  Missouri,  Kansas  and  Texas  Rail- 
way Company  et  al. 

*t733.  In  the  Matter  of  Alleged  Unreasonable  and  Unjustly  Discriminating 
Switching  Charges  on  Interstate  Shipments  of  Grain  from  Elevators  in 
East  St.  Louis. 

"'734.  George  D.  Henry  v.  Chicago,  Rock  Island  and  Pacific  Railway  Company. 

*-\lZ5.  In  the  Matter  of  Divisions  of  Joint  Rates  and  Other  Allowances  to 
Terminal  Railroads. 

""1736.  Capital  City  Gas  Company  v.  Central  Vermont  Railway  Company  et  al. 

*737.  Kinsella  Grain  Company  v.  Chicago  and  Northwestern  Railway  Com- 
pany et  al. 

'*t738.  Darbyshire  Fuel  Company  v.  Atchison,  Topeka  and  Santa  Fe  Railway 
Company. 

'*739.  Dewey  Brothers  Company  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

'*t740.  Dewey  Brothers  Company  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

""741.  Mershon,  Schuette,  Parker  &  Co.  v.  Central  Ra,ilroad  Company  of  New 
Jersey  et  al. 

'»t742.  C.  R.  Cutter  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Company  et  al. 

•743.  H.  B.  Pitts  &  Son  v.  Atchison,  Topeka  aud  Santa  Fe  Railway  Company 
et  al. 
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*744.  Van  Auken-Smith  Coal  Company  v.  Pere  Marquette  Railroad  Company. 

•745.  Barrow  Coal  Company  v.  Norfolk  and  Western  Railway  Company. 

•747.  Prank.  H.  Whittlesey  v.  New  York,  New  Haven  and  Hartford  Railroad 
Company  et  al. 

t750.  United  Commission  House  v.  New  York,  New  Haven  and  Hartford  Rail- 
road Company. 

*t751.  In  the  Matter  of  Charges  for  the  Transportation  and  Refrigeration  of 
Fruit  Shipped  from  Points  on  the  Pere  Marquette  and  Michigan  Cen- 
tral Railroads. 

•t752.  In  the  Matter  of  Cars  Owned  by  Car  Lines  and  Used  in  the  Transporta- 
tion of  Fruit  and  Vegetables  from  Points  in  California  to  Points  on  and 
East  of  the  Missouri  River. 

•753.  Edward  H.  Young  &  Co.  v.  Louisville  and  Nashville  Railroad  Company 
et  al. 

•755.  In  the  Matter  of  Rates,  Facilities,  and  -Practices  Applied  by  Carriers  in 
the  Transportation  of  Cattle  from  Producing,  Grazing,  and  Feeding 
Sections  West  of  the  Mississippi  River. 

•756.  I.  M.  Wells  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Company. 

*757.  St.  Louis  Hay  and  Grain  Company  v.  Mobile  and  Ohio  Railroad  Company 
et  al. 

*t758.  Dewey  Brothers  Company  v.  Detroit  Southern  Railroad  Company  et  al. 

*759.  National  Wholesale  Liquor  Dealers'  Association  of  America  v.  Atchison, 
Topeka  and  Santa  Fe  Railway  Company  et  al. 

*t760.  In  the  Matter  of  Rates  on  Boots  and  Shoes  from  Points  in  Massachu- 
setts to  East  St.  Louis. 

•761.  Fred  G.  Clark  Company  v.  Lake  Shore  and  Michigan  Southern  Railway 
Company  et  al. 

•762.  Federal  Oak  Leather  Company  v.  Norfolk  and  Western  Railway  Company. 

763.  T.  M.  Kehoe  &  Co.  v.  Atlantic  Coast  Line  Railway  Company. 

764.  T.  M.  Kehoe  &  Co.  v.  Seaboard  Air  Line  Railway. 

765.  T.  M.  Kehoe  &  Co.  v.  Philadelphia  and  Reading  Railway  Company. 

766.  T.  M.  Kehoe  &  Co.  v.  Charleston  and  Western  Carolina  Railway  Company. 

767.  S.  J.  &  S.  Cannon  v.  Mobile  and  Ohio  Railroad  Company. 

*768.  J.  J.  Marley  &  Son  v.  Norfolk  and  Western  Railway  Company  et  al. 

•770.  Davenport  Brothers  &  Co.  v.  Southern  Railway  Company  et  al. 

♦771.  Beatrice  Corn  Mills  v.  Union  Pacific  Railroad  Company  et  al. 

•772.  Warren  Manufacturing  Compajiy  et  al  v.  Southern  Railway  Company 
et  al. 

*t773.  0.  E.  Davis  v.  Seaboard  Air  Line. 

•774.  Jas.  L.  Quimby  et  al.  v.  Clyde  Steamship  Company  et  al. 

*775.  Central  Grain  Trade  Association  v.  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company  et  al. 

•776.  John  Compton  v.  Southern  Railway  Company  et  al. 

•777.  J.  W.  Moran  &  Son  v.  Missouri  Pacific  Railway  Company. 

*t779.  T.  M.  Kehoe  &  Co.  v.  Bvansville  and  Terre  Haute  Railroad  Company 
et  al. 

♦t780.  Hope  Cotton  Oil  Company  v.  Texas  and  Pacific  Railway  Company. 

*t781.  J.  E.  Schmittle  &  Co.  v.  Pennsylvania  Uailrqad  Company. 

♦t782.  St.  Louis  Hay  and  Grain  Company  v.  Chicago,  Burlington  and  Quincy 
Railroad  Comjjany  et  al. 

*783.  0.  W.  Robinson  Lumber  Company  v.  Louisville  and  Nashville  Railroad 
Company. 

•784.  Anthony  Fence  Company  v.  Lake  Shore  and  Michigan  Southern  Railway 
Company  et  al. 

•t785.  H.  B.  Pitts  &  Son-  v.  St.  Louis  and  San  Francisco  Railroad  Company 
et  al. 

•786.  D.  W.  Durham  v.  Illinois  Central  Railroad  Company. 

•788.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Transporta- 
tion of  Grain  and  Grain  Products  to  and  from  Louisville  and  Other 
Ohio  River  Points. 

*t789.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Trans- 
portation of  Coal  and  Mine  Supplies  by  the  Atchison,  Topeka  and  Santa 
Fe  Railway  Company. 

•790.  Lehman-Higginson  Grocer  Company  et  al.  v.  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  et  al. 

•791.  Geo.  M.  Spiegle  &  Co.  v.  Chesapeake  and  Ohio  Railway  Company  et  al. 
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*792.  Pittsburg  Plate  Glass  Company  v.  Pittsburg,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  et  al. 

*793.  S.  Blaisdell,  jr.,  Company  •;;.  Boston  and  Maine  Railroad  et  al. 

*794.  Desel-Boettcher  Company  v.  Kansas  City  Southern  Railway  Company 
et  al. 

*795.  Globe-Wernicke  Company  v.  Baltimore  and  Ohio  Southwestern  Railway 
Company  et  al. 

*796.  Waverly  Oil  Works  v.  Pennsylvania  Railroad  Company  et  al. 

*797.  Menasha  Wooden  Ware  Company  v.  Atchison,  Topeka  and  Santa  Pe  Rail- 
way Company  et  al. 

*798.  B.  F.  Adams  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

Informal  complaints  filed  with  the  Commission  from  January  1,  1900,  to  March 
1, 1905,  alleging  excessive  or  exorbitant  rates. 

Excessive  charge  on  shipment  of  household  goods  from  Greensboro,  N.  C,  to 
Louisville,  Ky. 

Excessive  rates  on  grain  from  Louisville,  Ky.,  to  Gallatin,  Tenn. 

lOxcessive  rates  on  sugar  from  Lafourche,  La.,  to  Galveston,  Tex. 

Overcharge  on  corn  from  Rossville,  Kans.,  to  Gilmore,  Ark. 

Excessive  rates  on  eggs  and  dressed  poultry  from  Gallatin,  Tenn.,  to  New 
York,  N.  T. 

Excessive  rates  on  lumber  from  points  on  the  Louisville,  EvansvlUe  and  St 
Louis  Consolidated  Railroad  to  Philadelphia,  Pa. 

Overcharge  on  carload  of  machinery  from  Chattanooga,  Tenn.,  to  Richburg, 
Miss. 

Excessive  rates  on  lumber  to  intermediate  points,  as  compared  with  rates  from 
St.  Louis,  Mo.,  to  El  Paso,  Tex. 

Overcharge  on  granite  from  Chester,  Mass.,  to  Bassetts,  Wis. 

Excessive  charges  on  china  closet  from  Chicago,  and  case  of  notions  from 
Baltimore,  Md.,  to  Craig,  Mo. 

Unreasonable  switching  charge  at  Kansas  City,  Mo.,  on  shipment  of  bones. 

Rates  on  corn  in  carload  lots  from  Doon,  Iowa,  and  Yankton,  S.  Dak.,  to  Seattle, 
Wash. 

Excessive  rates  on  lumber  from  Thirty-third  street.  New  York,  to  Morris 
Heights,  N.  Y.,  on  through  shipments. 

Rates  from  St.  Louis  and  Chicago  to  points  in  Oklahoma  and  Indian  Terri- 
tories. 

Overcharge  on  shipment  of  feed  from  Kansas  City  to  Port  Jervis,  N.  Y. 

Unlawful  advance  in  freight  rates  from  New  Orleans,  La.,  to  Brownsville,  Tex. 

Unlawful  advance  in  rates  on  granite. 

Excessive  rates  on  medical  books  by  express  company  at  Toledo,  Ohio,  and  dis- 
crimination against  a  particular  firm. 

Overcharge  on  a  hogshead  of  earthenware  from  Bast  Liverpool,  Ohio,  to  Temple, 
Tex. 

Excessive  rates  on  railroad  ties  from  Petersburg,  Va.,  to  Philadelphia,  Pa. 

Unreasonable  freight  rates  to  and  from  Woodward,  Okla. 

Overcharge  on  granite  moijuments  shipped  from  Barre  and  St  Johnsbury,  Vt, 
Pitzwilliam,  N.  H.,  and  New  York  City  to  Clinton,  111. 

Rate  on  scrap  iron  from  Arlington,  Ga.,  to  Birmingham,  Ala. 

Unreasonable  advance  in  freight  rates  on  glue  from  Chicago,  111.,  to  Johns- 
town, N.  Y. 

Excessive  charge  on  lumber  shipments. 

Excessive  rates  on  coal  shipments. 

Overcharge  on  shipments  of  stone  to  Ipava,  111. 

Unlawful  overcharge  on  carloads  of  freight  at  Woodward,  Okla. 

Excessive  charges  on  merchandise  shipped  from  Schenectady,  N.  Y.,  to  Ross- 
lyn,  Va. 

Unlawful  rates  on  milk  from  points  in  Pennsylvania  to  New  York  City. 

Unreasonable  and  unjust  freight  rates  from  Fitzgerald  and  other  points  in 
Georgia. 

Excessive  charges  on  motor  carriage  from  Kokomo,  Ind.,  to  Spokane,  Wash. 

Through  rate  on  barrel  heads  from  Petersburg  to  Exmore,  Keller,  Onley,  ana 
Bloxom,  Va.,  unlawfully  higher  than  the  combination  of  the  local  rates  to 
and  from  Norfolk,  Va. 

Overcharge  on  spring  wagon  from  Goodlawn,  Kans.,  to  Plattville,  Colo. 

Excessive  rate  on  cotton  from  Batesville  to  Memphis,  Tenn. 

Excessive  rate  on  cotton  from  Courtland,  Miss.,  to  Memphis,  Tenn. 
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Excessive  rates  on  coal  from  Brockton,  Mass.,  to  tide  water. 

Excessive  rates  on  tin  plate  from  Chicago,  III.,  to  Ogden,  Utah. 

Overcharge  on  shipment  of  potatoes  from  Gilbert,  Mich.,  to  Orange,  N.  J. 

Overcharge  on  shipment  of  potatoes  from  Hobart,  Mich.,  to  Jacksonville,  Fla. 

Overcharge  on  shipment  of  potatoes  from  Hobart,  Mich.,  to  Orange,  N.  J. 

Overcharge  on  shipment  of  potatoes  by  raising  the  weight  and  refusing  to  give 
receipt  as  bill  of  lading. 

Excessive  charges  on  a  car  of  wood  from  Willimantic,  Conn.,  to  Boston,  Mass. 

Rates  on  stoneware  from  Red  Wing,  Minn.,  to  Chicago,  Milwaukee,  and  other 
points  in  Illinois  and  Wisconsin. 

Excessive  rate  on  lumber  from  Hollins,  Ala.,  to  Columbia,  Tenn. 

Excessive  rate  on  shipment  of  building  paper  from  St.  Paul,  Minn.,  to  Red 
Lodge,  Mont. 

Overcharge  on  printing  paper  from  Holyoke,  Mass.,  to  Montvale,  N.  J. 

Unreasonable  rate  on  cross-ties  from  Owingsville,  Ind.,  to  Peoria,  111. 

Unreasonable  charge  for  storage  on  a  trunk  at  Washington,  D.  C. 

Unreasonable  rates  on  shipments  of  buggies ;  also  that  some  roads  In  the  South 
charge  on  a  minimum  of  15,000  pounds,  while  other  roads  charge  on  but 
3,000  pounds. 

Overcharge  on  lumber  shipped  from  Grassy  Lake,  Ark.,  to  New  York. 

Overcharge  on  horses  from  Chester,  Iowa,  to  Chicago,  111. 

Excessive  freight  charges  on  baskets  from  Burlington,  Iowa,  to  Peoria,  111. 

Overcharge  in  rates  on  whiting  from  Philadelphia  to  Troy,  N.  Y. 

Unlawful  rates  on  pickles  from  Kansas  City,  Mo.,  to  Leadville,  Colo. 

Overcharge  on  shipments  of  coal  from  Norton  and  Stone  Gap,  Va.,  to  Lexington 
and  other  points  in  Kentucky. 

Unlawful  rates  on  coal  from  Alabama  points  to  Natchez,  Miss. 

Rates  on  bar  iron  from  Birmingham,  Ala.,  to  Cedartown,  Ga. 

Excessive  rate  on  shingles  and  lumber  from  Port  Fairfield,  Me.,  to  Provi- 
dence, K.  I. 

Excessive  charge  on  a  horse  and  wagon  from  New  Orleans  to  New  York  City  by 
steamer. 

Overcharge  on  a  buggy  shipped  from  Garrison,  Iowa,  to  La  Platte,  Mo. 

Overcharge  on  mixed  shipment  of  stovepipe  elbows  and  stoves  to  El  Paso,  Tex. 

Overcharge  on  shipments  of  rosin,  tar,  and  pitch. 

Excessive  charges  on  a  piano  shipped  from  Oberlin,  Ohio,  to  Minneapolis,  Kans. 

Excessive  charge  of  $1  per  ton  for  coal  in  carloads  from  Warrior  to  Cullman, 
Ala. 

Excessive  rating  in  classification  of  hatters'  furs. 

Protesting  against  change  in  classification  of  furniture. 

Excessive  rates  on  shipment  of  cattle  from  Courtland,  Miss.,  to  New  Orleans,  La. 

Overcharge  oh  shipment  of  furniture  from  Danville,  Ky.,  to  El  Paso,  Tex. 

Excessive  rates  on  burlap  bags  from  St.  Louis  to  Denver,  Colo. 

Overcharge  on  shipments  of  lumber  from  Beaumont,  Tex.,  to  West  Milwaukee, 
Wis. 

Excessive  rates  on  lumber  from  Sheridan,  Ind.,  to  New  York. 

Overcharge  on  carload  of  buggies  from  Bock  Hill,  S.  C,  to  Ozark,  Ala. 

Excessive  charge  on  marble  and  granite  from  Barre,  Vt,  to  Mannington,  W.  Va. 

Excessive  charge  on  shipment  of  carriage  springs  from  Black  Rock,  N.  Y.,  to 
Bock  Hill,  S.  C. 

Excessive  rate  on  carload  shipments  of  lumber  from  Willimantic  to  West  Thomp- 

■  son.  Conn. 

Refusal  to  send  shipment  of  rice  from  Crowley,  La.,  to  Ogden,  Utah,  by  a  par- 
ticular route. 

Overcharge  on  carload  shipment  of  "  merry-go-round  "  from  Granite,  Okla.,  to 
Purcell,  Ind.  T. 

Excessive  charge  on  3  cars  milling  machinery  from  St.  Louis  to  Marshfleld,  Mo. 

Excessive  charge  on  shipment  of  household  goods  from  McCammon  to  Cam- 
bridge, Idaho. 

Excessive  charge  on  shipment  of  hardware  from  New  York  to  Sumter,  S.  C. 

Overcharge  on  carload  of  hard  wood  from  Baglevllle,  Conn.,  to  Worcester,  Mass. 

Excessive  rates  on  carload  shipments  of  ties  from  Brentwood,  Ark.,  to  Lawrence 
and  Topeka,  Kans. 

Excessive  rate  on  railroad  ties  from  Beaverdam,  Va.,  to  Philadelphia,  Pa. 

Alleges  excessive  rates  on  carload  shipments  of  lumber  from  Athens,  Ala.,  to 
Buffalo,  N.  Y.,  as  compared  with  rates  from  Decatur,  111.,  and  Prospect  and 
Lynnville,  Tenn. 
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Excessive  rates  on  lumber  from  Eubanks,  Miss.,  to  Mobile,  Ala. 

Overcharge  on  shipment  of  crate  of  earthenware  from  Newport  News,  Va.,  to 

Macon,  Ga. 
Higher  rate  on  scrap  iron  In  carloads  from  Marshall,  Va.,  to  Philadelphia  than 

from  Front  Royal,  Va. 
Overcharge  on  shipments  of  grain  from  Creighton,  Nebr.,  to  Norfleld,  Miss. 
Overcharge  on  shipments  of  hay  and  potatoes  in  carloads  from  Vassar,  Mich.,  to 

points  in  Virginia,  West  Virginia,  and  Ohio. 
Overcharge  on  shipment  of  papier  machfi  forms  from  Newnan  to  Americus,  6a. 
Excessive  rate  on  water  wheel  from  Rome,  Ga.,  to  Oxford,  Ala. 
Excessive  rates  on  coal  from  Rock  Springs,  Wyo.,  to  Missoula,  Mont. 
Overcharge  on  shipment  of  feed  from  Chicago,  111.,  to  Bainbridge,  N.  Y. 
Excessive  freight  rates  from  Boston  to  Providence.  , 

Excessive  rate  on  pacliage  from  Detroit,  Mich.,  to  Milledgeville,  Ga. 
Excessive  charge  on  carload  of  potatoes  from  Gravette  to  Mena,  Ark. 
Excessive  rate  on  salt  in  barrels  from  Hutchinson,  Kans.,  to  Lincoln,  Nebr.,  as 

compared  with  rate  to  Omaha. 
Excessive  charge  on  shipment  of  florist  supplies  from  Philadelphia,  Pa.,  to 

Augusta,  Ga. 
Overcharge  on  carload  of  horses  and  cattle  from  Kansas  City,  Mo.,  to  Hereford, 

Tex. 
Overcharge  on  shipment  of  stock  from  Palestine,  111.,  to  Cleveland,  Ohio. 
Overcharge  on  carload  shipment  of  household  goods  from  Charleston,  111.,  to 

Carmenita,  Cal. 
Higher  rates  on  cotton  and  cotton  linters  from  Texas  points  to  California  points 

than  from  Kansas,  Oklahoma,  and  Indian  Territory  points,  including  Ardmore. 
Excessive  rates  on  eastbound  shipments  of  brass  castings  from  Minneapolis, 

Minn.,  to  Hartford,  Conn.,  compared  with  westbound  rate  between  said  points. 
Excessive  rate  on  buggies  from  Dallas  City,  111.,  to  Tripoli,  Iowa. 
Rates  on  sawed  lumber  from  Anthony,  W.  Va.,  to  points  in  other  States. 
Rates  on  cement  from  Siegfried,  Pa.,  to  Norfolk,  Va. 
Excessive  rates  on  coal  to  points  in  Indian  Territory. 

Overcharge  on  shipments  of  lumber  from  Chauncey,  Ga.,  to  Portsmouth,  Va. 
Excessive  charge  on  shipment  of  wine  from  New  Orleans,  La.,  to  San  Antonio, 

Tex. 
Excessive  rate  on  opal  glassware  from  Pittsburg  to  San  Francisco. 
Overcharge  on  lumber  from  Gray,  Ga.,  to  Winchester,  Ohio. 
Excessive  charge  on  carload  sacked  feed  shipped  from  Buffalo  to  Woburn,  Mass. 
Protest  against  classification  of  wagon  and  stock  scales. 
Overcharge  on  shipment  of  lumber  from  Fants,  Tex.,  to  Bigspring,  Tex. 
Overcharge  on  carload  shipment  of  iron  from  Birmingham,  Ala.,  to  Waco,  Tex. 
Excessive  rate  on  coal  from  Clarksville,  N.  Mex.,  to  Ashfork,  Ariz. 
Excessive  rate  on  shipment  of  mince-meat  from  Mendon,  Ohio,  to  Fort  Wayne, 

Ind. 
Excessive  passenger  fare  from  Falls  Church,  Va.,  to  Washington,  D.  C. 
Excessive  rate  on  cotton  linters  from  Dyersburg,  Tenn.,  to  Philadelphia,  as 

compared  with  rate  from  Memphis. 
Overcharge  on  one  buggy  from  South  Bay  City  to  Reed  City,  Mich. 
Excessive  rate  on  gasoline  engine  from  Beloit,  Wis.,  to  Capron,  111. 
Excessive  rating  of  display  cases  in  southern  classification. 
Overcharge  on  shipment  of  granite  from  Barre,  Vt.,  to  Ravenswood,  111. 
Refusal  to  give  commodity  rate  on  shipment  of  earthen  paint  from  Dayton, 

Ohio,  to  El  Paso,  Tex. 
Overcharge  on  shipment  of  sheep  from  Barnum  to  Carlton,  Minn. 
Excessive  charges  on  car  of  pulp  wood  shipped  from  Sleepy  Creek,  W.  Va.,  to 

Spring  Forge,  Pa. 
Excessive  rate  on  rough  granite  shipped  from  West  Quincy,  Mass. 
Overcharge  on  lumber  shipped  from  Dahlia,  Va.,  and  Pleasanthill,  N.  0.,  to 

New  York  City,  N.  Y. 
Overcharge  on  car  of  corn  shipped  from  Cheltanham,  Md.,  to  Baltimore,  Md. 
Overcharge  on  car  of  lumber  shipped  from  Wllsouville,  Ala.,  to  Hope,  Ind. 
Excessive  rates  in  British  territory  and  Alaska. 
Excessive  charges  on  small  shipments  from  Huntsvllle,  Ala.,  to  St.  Louis,  Mc, 

and  Cincinnati,  Ohio. 
Excessive  charges  on  one  bag  of  corks  shipped  from  Lancaster,  Pa.,  to  ADer- 

deen,  N.  C. 
Routing  on  wheat  In  carloads  from  Pennsylvania  points  to  Rochester,  N.  Y. 
Excessive  rate  on  rice,  chaff,  and  hulls  from  New  Orleans,  La.,  to  Chicago,  111. 
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Excessive  rate  on  iron  castings  and  truss  rods  from  Dalton  to  Whitmore,  S.  C. 
Excessive  rate  on  iron  fence  P9sts  and  hitching  posts  from  Dalton,  Ga.,  to  New 

Orleans,  La.  "   • 

Excessive  charge  on  one  car  hickory  wood  shipped  from  Andover,  Conn.,  to 

SomerviUe,  Mass. 
Excessive  charge  on  one  car  hickory  wood  shipped  from  Andover,  Conn.,  to 

SomerviUe,  Mass. 
Excessive  rates  on  lumber  from  points  In  West  Virginia  to  various  western 

points. 
Excessive  charge  on  car  of  live  stock  from  Ord,  Nebr.,  to  Olds  Alta,  Canada. 
Excessive  charge  on  2  boxes  of  hardware  shipped  from  Louisville,  Ky.,  to  El 

Reno,  Okla. 
Excessive  charge  for  switching  car  of  corn  at  Curwensville,  Pa. 
Excessive  rates  on  buggies  from  Rock  Hill,  S.  C,  to  Tallahassee,  as  compared 
-  with  other  Florida  points. 
Alleges  excessive  rates  on  salt  in  carload  lots  from  Saltville,  Va.,  to  Dalton,  6a., 

as  compared  with  Chattanooga,  Tenn. 
Excessive  rates  on  coal  from  Pittsburg,  Kans.,  to  Joplin,  Mo. 
Overcharge  on  a.  shipment  of  gripping,  lifting,  and  striking  machines  from  Pal- 
estine, Tex.,  to  Wheeling,  W.  Va. 
Excessive  charge  on  shipment  of  marble  from  Nelson,  Ga.,  to  Henderson,  N.  C. 
Higher  rates  on  railroad  ties  than  ,on  lumber  and  telegraph  poles  from  points 

between  Norwich  and  Willimantic,  Conn.,  to  Portsmouth,  Dover,  and  other 

points. 
Overcharge  on  shipment  of  3  cars  of  stoclc  cattle  from  Kansas  City,  ?Io.,  to 

Quimby,  Iowa. 
Unreasonable  rate  on  locomotive  loaded  on  flat  car  from  Castleberry,  Ala.,  to 

Atlanta,  Ga.,  as  compared  with  rates  from  Mobile. 
Overcharge  on  shipment  of  household  goods  from  Stuttgart,  Ark.,  to  Diinforth, 

111. 
Overcharge  on  carload  shipment  of  hickory  wood  from  Andover  to  SomerviUe, 


Excessive  rate  on  stock  cattle  from  Batavia,  Iowa,  to  Lomax,  111. 

Excessive  rates  on  cotton  from  Little  Rock  to  points  in  North  and  South 
Carolina. 

Excessive  charges  on  shipment  of  2  cows  and  1  calf  from  Newport,  Vt,  to  Paw- 
tucket,  R.  I. 

Overcharge  on  1  car  of  flour  shipped  from  Norwich,  Kans.,  to  Carrollton,  Mo. 

Excessive  rate  on  dried  fruit  from  Green  Forest,  Ark.,  to  St.  Louis,  Mo. 

Excessive  charges  on  1  car  corn  shipped  from  Sexton,  Iowa,  to  Martinsburg,  Mo. 

Excessive  rates  on  combined  blackboards  and  desks  from  Union  City,  Pa.,  to 
points  in  Oklahoma  and  Indian  Territories. 

Excessive  charge  on  1  car  cowpeas  shipped  from  Fort  Valley,  Ga.,  to  Cobden,  HI. 

Excessive  rate  on  lumber  from  Fort  Valley,  Ga.,  to  Odenton,  Md.,  as  compared 
with  rate  from  Valdosta,  Ga.,  to  same  point. 

Excessive. rate  on  stores,  carloads,  from  Evansville,  Ind.,  to  Gainesville,  Fia. 

Excessive  charges  on  2  cars  hay  shipped  from  Telsa  and  Okmulgee,  Ind.  T. 

Excessive  rate  on  cotton  piece  goods  from  'Augusta,  Ga.,  to  Cincinnati,  Ohio,  as 
compared  with  rate  from  same  point  to  Chicago,  111. 

Unreasonable  rate  on  corn  from  Leroy  to  Louisville,  Ky. 

Overcharge  on  1  horse  shipped  from  Bunkie,  La.,  to  Mexia,  Tex. 

Overcharge  on  1  car  mixed  furniture  shipped  from  Chicago,  111.,  to  Norfolk, 
Nebr. 

Unreasonable  rates  on  lumber  from  Macon  and  other  points  South  to  Central 
City  and  Huntington,  W.  Va. 

Overcharge  on  2  cars  of  live  stock  shipped  from  Lancaster,  S.  C,  to  Atlanta,  Ga. 

Overcharge  on  1  car  fuel  oil  shipped  from  El  Paso,  Tex.,  to  Doming,  N.  Max. 

Overcharge  in  passenger  fare  from  Washington,  D.  C.,  to  MospJey,  Va. 

Discrimination  in  rates  on  lumber  and  shingles  from  Pacific  coast  points. 

Overcharge  on  shipment  of  1  car  of  corn  from  Ringsted,  Iowa,  to  Elsberry,  Mo. 

Excessive  freight  charges  on  shipment  of  chairs  from  Frankfort,  Ky.,  to  Cam- 
bridge, Ind.  , 

Excessive  rates  on  small  shipments  of  coffee  and  tea  from  Baltimore,  Md.,  to 
points  in  Virginia. 

Excessive  rates  from  Escanaba,  Mich.,  to  Chatham  and  Munising,  Mich.,  as 
compared  with  rates  from  Chicago,  HI. 
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Overcharge  on  1  car  lumber  from  Sharon,  Tenn.,  to  Frankfort,  Ky. 
Unreasonable  rates  on  cotton  from  Milledgeville,  Ga.,  to  Philadelphia,  Pa. 
Unjust  advance  in  rates  ou  oak  lumber,  timber,  logs,  etc.,  in  Virginia. ' 
Overcharge  on   12   cars   oats,   corn,   etc.,   shipped  from   Memphis,  Tena,  and 

Crelghton,  Nebr. 
Excessive  charges  on  shipment  of  machinery  from,  Texarkana,  Ark.,  to  Oape 

Girardeau,  Mo. 
Unreasonable  rate  on  vi^hisky  and  alcohol,  carloads,  from  Omaha  and  Peoria  to 

Des  Moines,  Iowa. 
Excessive  charges  on  a  case  of  notions  returned  from  Shiner,  Tex. 
Overcharge  ou  three  shipments  of  terra  cotta  pipe  from  Terre  Gotta,  D.  C,  to 

Round  Hill,  Va. 
Excessive  rates  on-  ground  oyster  shells  from  Biloxi,  Miss.,  to  various  points. 
Excessive  charges  on  baggage  from  Higgins,  Tex.,  to  Woodward,  Okla. 
Overcharge  on  shipment  of  cattle  horns  from  Chihuahua,  Mexico,  to  Boston, 

Mass. 
Overcharge  on  a  shipment  of  boiler,  engine,  and  brick,  carload,  from  Dubuque, 

Iowa,  to  Glen  Haven,  Wis. 
Excessive  charge  on  shipment  of  oil  machinery  from  Opelika,  Ala. 
Overcharge  on  carload  shipments  of  wheat  from  Camden,  Ohio  ,to  Radford,  Va. 
Excessive  rate  on  soap  from  Shreveiiort,  La.,  to  Philadelphia,  Pa. 
Excessive  charges  on  1  car  machinery  shipped  from  Erie,  Pa.,  to  Stephenville, 

Tex. 
Overcharge  on  a  passenger  ticket  from  New  York  City  to  Chicago. 
Unreasonable  rate  on  coal  from  Rock  Spring,  Wyo.,  to  Columbus,  Nebr. 
Unreasonable  rates  on  shipments  of  coal  from  points  in  Indiana  to  Chicago,  111., 

and  Rensselaer,  Ind. 
Overcharge  on  2  cars  paraffin  wax  shipped  from  Bouseville,  Pa.,  to  Barber- 
ton,  Ohio. 
Overcharge  on  a  car  of  sugar  shipped  from  Dorceyville,  La. 
Excessive  charge  on  shipment  5  cars  grain  from  Ireton  and  Harrden,  Iowa, 

via  Council  Bluffs,  to  Kansas  City,  Mo. 
Excessive  rate  on  car  of  hay  from  Lennon,  Mich.,  to  New  Orleans. 
Excessive  rate  on  carload  of  junk  from  Winona,  Minn.,  to  Milwaukee,  Wis. 
Excessive  rates  on  cotton  seed  from  Willow  Shute  and  Benton,  La.,  to  Brown- 
wood,  Tex. 
Rates  on  coal  from  Elmgrove,  W.  Va.,  to  Washington,  D.  C. 
Overcharge  1  car  lumber  shipped  from  Garner,  Ark.,  to  Kent,  Iowa. 
Overcharge  on  1  car  cypress  lumber  shipped  from  Whitecastle,  La.,  to  Flatonia, 

Tex. 
Overcharge  on  shipment  of  sewing  machines  from  Chicago,  111.,  to  Salton,  Cal. 
Excessive  charges  on  shipment  of  show  cases  from  St  Louis,  Mo.,  to  Flatrock, 

111. 
Excessive  charges  on  2  cars  of  cattle  shipped  from  Wessington,  S.  Dak.,  to 

Chicago,  111. 
Excessive  charges  on  1  bundle  of  dry  goods  shipped  from  Philadelphia,  Pa.,  to 

Atwood,  Kans. 
Excessive  charges  on  1  car  buckwheat  shipped  from  Penn  Tan,  N.  T.,  to 

Lavalle,  Wis. 
Excessive  charges  on  shipment  of  canned  goods  (car  oysters)  from  Biloxi,  Miss., 

to  Carrollton,  Ga. 
Additional  charge  of  50  cents  per  ton  on  coal  loaded  otherwise  than  by  tipple  at 

Mount  Pleasant,  Pa. 
Advance  in  rates  on  fire  brick  from  Ashland,  Ky.,  to  Chicago,  111. 
Refusal  to  receive  shipments  of  coal  at  Crawford,  Nebr. 
Overcharge  on  coal  shipped  from  Trenton,  111.,  to  points  in  Nebraska  in  January 

and  March,  1900. 
Refusal  of  railroad  company  to  furnish  cars  for  the  loading  and  shipping  of  coal 

at  Meyersdale,  Pa. 
Discrimination  in  shipments  of  hay  to  various  points  in  United  States. 
Rates  of  freight  from  Cleveland,  Ohio,  and  Detroit,  Mich.,  to  La  Crosse,  Wis. ; 

Winona,  Red  Wing,  and  Lake  City,  Minn. 
Cancellation  of  through  rates  on  lumber. 
Excessive  charges  on  car  of  coal  shipped  from  Coalvale,  Kans.,  to  Garden  City, 

Mo. 
He  has  been  compelled  to  pay  unreasonable  demurrage  charges  at  Muncie,  Ind. 
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Excessive  charges  on  shipments  of  ranges  from  Beaver  Dam,  Wis.,  to  Silver 

City,  Iowa.        ^ 
Overcharge  on  1  car  corn  shipped  from  Grove,  Ind.  T.,  to  Marshall,  Tex. 
Excessive  charges  on  shipment  of  old  machinery  from  Montcalm  to  Bienville,  La. 
Overcharge  on  1  car  of  lumber,  shingles,  sash,  and  pickets  shipped  from  White- 
castle,  La.,  to  San  Angelo,  Tex. 
Excessive  rates  on  singletrees  from  Asheville,  N.  C,  to  Henderson,  Ky. 
Excessive  weights  and  rates  charged  on  horses  in  less  than  carloads  from  Bayou 
Sara,  La.,  to  Memphis,  Tenn.,  and  St.  Louis,  Mo. ;  also  from  Chicago,  111.,  to 
Bayou  Sara,  La. 
Excessive  charges  on  2  horses  shipped  from  Rectortown,  Va.,  to  Benning,  Va. 
Excessive  charges  on  1  buggy  shipped  from  Elkhart,  Ind.,  to  Duncansville,  111 
Overcharge  on  hay  shipped  from  Neal,  Kans.,  to  Chicago,  111.,  in  July,  August, 
and  September,  1902. 

Increase  of  rate  of  $5  per  car  on  shipment  of  hay  from  points  north  of  Cairo,  111., 
and  Evansville,  Ind.,  and  reconsigned. 

Excessive  charges  on  shipments  of  household  goods  from   Stuart,   Iowa,  to 
Mooers,  N.  Y. 

Excessive  rate  on  vehicles  less  than  carloads  from  Dallas  City,  111.,  to  Farm- 
ington,  Iowa. 

Excessive  charges  on  cultivator  teeth  shipped  from  Walnutgrove,  111.,  to  Tipton, 
Iowa. 

Overcharge  on  1  car  of  lumber  shipped  from  Elizabethtown,  Iowa,  to  Washing- 
ton, D.  C. 

Advance  in  rates  on  empty  tin  cans  in  carloads  from  Chicago,  111.,  to  Biloxi, 
Miss. 

Excessive  rate  on  1  box  suspenders  from  Stockdale,  Tex.,  to  Nashville,  Tenn. 

Excessive  charges  on  camel's-hair  press  cloth  from  Memphis,  Tenn.,  to  Philadel- 
phia, Pa. 

Excessive  charges  on  1  case  of  hardware  and  1  coil  of  rope,  shipped  from  San 
Francisco,  Cal.,  to  Salt  Lake  City,  Utah. 

Excessive  rates  on  brick  from  Calhoun  to  Orme,  Tenn.,  and  on  coal  from  Ten- 
nessee mines  to  Calhoun,  6a. 

Overcharge  on  egg-case  materials  from  Cardwell,  Mo.,  to  Greenfield,  Ohio. 

'Excessive  rate  on  insulator  pins  from  Newark,  N.  J.,  to  Walhalla,  S.  C. 

Rates  on  shoes  from  North  Adams,  Mass.,  to  western  points  via  Boston. 

Overcharge  on  2  cars  of  potatoes  shipped  from  Mankato,  Minn.,  to  Pennsylvania 
points. 

Overcharge  on  5  barrels  of  fish  shipped  from  Washington,  D.  C,  to  Roundhill, 
Va. 

Charges  on  1  car  emigrant  movables  and  3  cars  cattle  shipped  from  Hutch- 
inson, Ky.,  to  Washburn,  Tex. 

Ovjercharge  in  passenger  fare  from  Cordele,  Ga.,  to  Hattiesburg,  Miss. 

Excessive  charges  west  of  Chicago  on  shipment  of  2  bags  buckwheat  flour 
shipped  from  Howell,  Mich. 

Excessive  charges  on  shipments  weighing  less  than  100  pounds  from  Baltimore, 
Md.,  to  Clarksville,  Va. 

Excessive  charges  on  1  car  of  apples  and  cabbage  shipped  from  Lewiston,  N.  Y., 
to  Houston,  Tex. 

Excessive  charges  on  emigrant  movables  from  Hawley,  Minn.,  to  Portal,  N.  Dak. 

Overcharge  on  4  cars  stock  cattle  shipped  from  Arlington,  Iowa,  to  Kansas  City, 
Mo.,  in  March,  1902. 

Excessive  charge  from  Washington,  D.  0.,  to  Vienna,  Va. 

Excessive  charges  on  2  organs  shipped  from  Norwalk,  Ohio,  to  Western,  Nebr. 

Rates  on  classes  from  Memphis,  Tenn.,  to  local  points  on  the  Kansas  City 
Southern  Railway  to  Howe,  Ind.  T.,  Kansas  City,  and  intermediate  points. 

Overcharge  on  shipment  of  shells  from  Swanton,  Vt,  and  peanuts  from  Yale,  Va. 

Excessive  charges  on  shipments  weighing  less  than  100  pounds. 

Excessive  charge  on  lambs  from  Gordonsvllle,  Va.,  to  Washington,  D.  C. 

Advance  in  rates  on  hay  from  Las  Animas  and  Eads,  Colo.,  to  Texas  points. 

Overcharge  on  shipment  of  1  car  buggies  from  Detroit,  Mich.,  to  Stamford,  Tex. 

Rate  on  whisky  from  Louisville,  Ky.,  to  St.  Paul,  Minn. 

Rates  on  coal  from  Fonda  to  Gloversville,  N.  Y. 

Rate  on  staves  from  Little  Rock,  Ark.,  to  Pacific  coast  terminals. 

Rates  on  freight  from  Chicago,  111.,  and  St.  Louis,  Mo.,  to  Memphis,  Tenn. 
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Overcharge  on  sbipments  of  grain  from  points  on  the  Wabash  Railroad  to 

Louisville,  Ky. 
Excessive  rate  on  corn  from  St.  Edward,  Nebr.,  to  Hayfleld,  Minn. 
Shipments  of  dressed  poultry  and  eggs  from  Bowling  Green,  Ky.,  to  New  York 

City.  N.  Y. 
Excessive  charges  on  1  car  mining  machinery  from  Chicago,  111.,  to  Casa  Grande, 

Ariz. 
Bates  on  grain  shipments  from  Cairo,  III.,  and  St.  Louis,  Mo.,  to  Cltronelle,  Ala. 
Overcharge  on  1  car  of  household  goods  shipped  from  Jefferson,  Ohio,  to  River- 
side, Cal. 
Overcharges  on  shipment  of  2  cars  of  oats  from  Clearwater,  Kans.,  to  Waco  and 

Austin,  Tex. 
Rates  on  cabbage  in  less  than  carloads  from  Charleston  and  Eggs  Landing,  S.  C, 

to  Montgomery,  Ala. 
Excessive  rate  on  coal  from  McAlester,  Ind.  T.,  to  Denison  and  Dallas,  Tex. 
Hrttes  on  apples,  oranges,  and  packing-house  products  from  Kansas  City,  Mo.,  to 

Pine  Bluff,  Ark. 
Excessive  rates  on  freight  to  Lodwick,  Tex. 

Unreasonable  rates  on  clean  wool  from  Chicago,  111.,  to  western  points. 
Rate  on  machinery  from  New  York  to  Seattle,  Wash. 
Discrimination  in  rate  on  corn  from  Kansas  City,  Mo.,  Atchison,  Kans.,  etc.,  to 

Atlanta,  Tex.,  as  compared  with  the  rate  to  Texarkana,  Tex. 
Rates  on  iron  pipe  shipped  from  Etna,  Pa.,  to  Benadnm,  Ind. 
Overcharge  on  sbipments  of  gang  plows  from  Estherwood,  La.,  to  Apache,  Okla. 
Rates  on  tankage  from  Omaha,  Nebr.,  to  Columbia,  S.  C. 
Rates  on  cotton  plushes  shipped  from  Paterson,  N.  J. 
Overcharge  on  4  cars  hay  shipped  in  March  last  from  Waucoma,  Iowa,  to  St 

Louis,  Mo. 
Rates  on  shipment  of  15  buggies  from  Indianapolis,  Ind.,  to  Walla  Walla,  Wash. 
Excessive  charges  on  1  locomotive  (dead)  from  a  point  in  New  York  to  Cor- 

dele,  Ga. 
Excessive  rate  charged  on  smoked  fish,  less  than  carloads,  from  Seattle,  Wash., 

to  Ogden,  Utah. 
Overcharge  on  1  car  coal  from  Lilly,  Pa.,  to  Bolivar,  Mo. 
Overcharge  on  shipment  of  flour  from  Dexter  to  Lake  City,  Ark. 
Excessive  charges  on  1  carriage  and  phaeton  shipped  from  Colorado  Springs, 

Colo.,  to  Santa  Barbara,  Cal. 
Overcharge  on  hay  shipped  from  Elgin,  Ohio,  to  Baltimore  and  Cambridge,  Md. 
Increase  in  freight  rates  to  points  on  Bayou  Lafourche,  La. 
Bates  on  freight  to  Parker.sburg  and  Huntington,  W.  Va. 
An  overcharge  on  a  shipment  of  goods. 

Overcharge  on  shipment  of  1  car  hay  from  Richards,  Mo.,  to  Magnolia,  Ark. 
Rate  on  flour  from  Wichita,  Kans.,  to  Davenport,  Iowa. 

Rates  on  cotton  between  Mobile  and  Chicago,  and  from  Chicago  to  Colon,  Mich. 
Rates  on  sugar  from  New  Orleans,  La.,  to  Texas  common  points  and  in  Indian 

and  Oklahoma  Territories. 
Shipments  of  white  lead  from  East  St.  Louis,  111.,  to  Tuscumbia,  Ala. 
Overcharge  on  1  car  oats  from  Las  Animas,  Colo.,  to  Lufkin,  Tex. 
Overcharge  on  shipment  of  cotton  piece  goods,  Boston,  Mass.,  to  Denver,  Colo. 
Excessive  charges  on  1  box  flags  from  Cincinnati,  Ohio,  to  Pendleton,  Greg., 

account  misrouting  of  shipments. 
Rates  on  yellow-pine  lumber  from  Jackson,  Ala.,  to  Lawrenceburg,  Ky. 
Rates  on  oats  from  Idaho  Palls  and  Preston,  Idaho,  to  Denver,  Colo.,  and  inter- 
mediate points. 
Rates  on  lumber  from  points  to  Albany  and  Chatham,  N.  Y.,  Boston,  Mass.,  etc. 
Overcharge  on  shipment  of  household  goods  from  Johnsons  Spur,  Mo.,  to  Broagh- 

ton,  111. 
Excessive  charges  on  2  cars  sheep  shipped  from  Omaha,  Nebr.,  to  Eoekport,  Mo. 
Bates  on  wheat  from  Bison,  Ohuntz,  and  Leoti,  Kans.,  to  Atlanta,  Ga.,  and 

Nashville,  Tenn.,  to  be  milled  in  transit  at  Linoberg,  Kans.,  in  October  and 

December,  1896. 
Rates  on  safes  between  Hamilton,  Ohio,  and  New  Orleans,  La.,  In  which  it  Is 

alleged  that  rates  north  bound  are  higher  than  on  south-bound  shipments. 
Rates  from  eastern  cities  to  Waycross,  Ga. 
Excessive  charges  on  1  automobile  (electric)  shipped  from  Indianapolis,  Infl., 

to  New  York  City  via  Pennsylvania's  lines  west  of  Pittsburg  and  the  Penn- 

sylvani.i  Railroad  Company. 
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Rate  on  brick  (carloads)  to  Ottuniwii,  Iowa. 

Excessive  charges  on  a  shipment  of  wheat,  less  than  carloads,  from  Norcatur, 

Kans.,  to  Craig,  Mo. 
Excessive  charges  on  1  car  of  coal  from  East  St.  Louis,  111.,  to  Jennings,  Mo. 
Excessive  charges  on  1  car  of  coal  shipped  from  Piston,  Colo.,  to  Grant,  Nebr. 
Bate  on  cotton  bagging  and  cotton  sweepings  from  Jaclison,  Tenn.,  to  Omaha, 

Nebr. 
Overcharge  on  shipment  of  machinery  from  Memphis,  Tenn.,  to  Marion,  Ky. 
Overcharge  on  a  shipment  of  cotton-gin  machinery  from  Boston,  Mass.,  to  Pine 

Bluff,  Ark. 
Excessive  charges  on  1  car  bagging  and  ties  from  Galveston,  Tex.,  to  Cordell, 

Okla. 
Rates  on  lumber  from  De  Queen  to  Fayettevllle  and  Lincoln,  Ark.,  passing  en 

route  through  Indian  Territory. 
Excessive  charges  on  2  mixed  carloads  of  corn  and  oats  shipped  from  Blairstown, 

Iowa,  and  Colon,  Nebr.,  to  Chicago,  111. 
Excessive  charges  on  cutters  or  sleighs  in  carloads  from  Chicago  to  Grundy 
Center,  Iowa,  as  compared  with  rate  on  the  same  from  Chicago  to  St.  Paul. 
A  lower  rate  from  Virginia  points  to  Texas  common  points  than  from  Philadel- 
phia to  Texas  common  points. 
Advance  in  rates  on  leather  from  Asheville,  N.  C,  to  Chicago,  111. 
Overcharge  on  2  cars  of  empty  tin  cans  from  May  wood.  111.,  to  New  Orleans,  La. 
Excessive  rates  on  grain  from  Davidson  and  Cordell,  Okla.,  to  Mount  Vernon, 

Tex. 
Overcharge  on  shipment  of  household  goods  from  Duluth,  Minn.,  to  Cham- 
paign, 111. 
Excessive  charges  on  potatoes  and  onions,  carloads,  from  Colorado  commbn 

points  to  South  McAlester  and  Holdonville,  Ind.  T. 
Excessive  rate  on  cotton  yarn  from  Mobile,  Ala.,  to  Sparta,  Tenn. 
Overcharge  on  1  car  scrap  iron  shipped  from  Oilman,  111.,  to  South  Bend,  Ind. 
Excessive  rate  on  cross-ties  from  Trenton,  Ky.,  to  Evansville,  Ind. 
Overcharge  on  1  iron  pump  and  fixtures  shipped  from  Chicago,  111.,  to  Green- 
ville, Ga. 
Rates  on  buggies,  carloads,  from  Rockhill,  S.  C,  to  points  in  Georgia  and  North 

Carolina. 
Overcharge  on  1  trunk  shipped  from  Fort  Worth,  Tex.,  to  Valparaiso,  Ind. 
Overcharge  on  shipments  of  turbines  and  piping  from  Dubuque,  Iowa,  to  various 

points. 
Excessive  rate  on  coal  from  the  Ohio  coal  fields  to  Henderson,  Mich.,  as  compared 

with  rates  to  Owosso,  Mich. 
Excessive  charges  on  a  shipment  of  piling  from  Mansfield,  Conn.,  to  Boston, 


Overcharge  on  shipments  of  hay  from  Koblnson,  Colo.,  and  Dodge  City,  Kans., 

to  Marshall  and  Jefferson,  Tex. 
Overcharge  on  1  car  of  corn  and  oats  shipped  from  Pierce,  Nebr.,  to  Devon, 

Iowa. 
OvMcharge  on  7  cars  of  corn  shipped  from  Moberly,  ^lo.,  to  Louisville,  Ky. 
Passenger  fare  from  Butte,  Mont,  to  Los  Angeles,  Cal.,  as  compared  with  rate 

from  Chicago,  111.,  to  Los  Angeles,  Cal. 
Rates  on  boots  and  shoes  from  New  England  points  to  St.  Louis,  Mo. 
Overcharge  on  lumber  shipped  from  Chauncey,  Ga.,  to  Portsmouth,  Va. 
Unreasonable  rates  on  lumber  from  Leaf,  Miss.,  to  Mobile,  Ala.,  as  compared 

with  rates  In  force  on  like  shipments  to  same  point  of  destination. 
Overcharge  on  shipment  of  2  cars  of  flour  from  Lamar,  Mo.,  to  Hope,  Ark. 
Discrimination  in  track  facilities  for  loading  purposes. 
Excessive  weights  charged  by  the  Baltimore  and  Ohio  Railroad  Company  on 

shipments  of  telegraph  poles  requiring  more  than  1  car  in  transportation. 
Overcharge  on  shipment  of  holly  from  Lasker,  N.  C,  to  Pittsburg,  Pa. 
Overcharge  on  shipment  of  frames  from  Memphis,  Tenn.,  to  Hermanvllle,  Miss. 
Discrimination  in  freight  rates  from  West  Virginia  coal  fields  to  Chicago,  III. 
Bxcessive  rate  on  oak  lumber,  carloads,  from  Monroe  and  Blackton,  Ark.,  to 

Omaha,  Nebr.,  and  Council  Bluffs,  Iowa,  as  compared  with  rate  on  like  traflSc 

f roia  Brinkley,  Ark.,  to  same-  points  of  destination. 
Overcharge  on  poplar  lumber  based  upon  estimated  Veight 
Overcharge  on  car  of  lumber  from  Tricknor,  Ga.,  to  Chattanooga,  Tenn. 
Discrimination  in  the  delivery  of  freight  at  Danbury,  Conn. 
Excessive  rate  on  telegraph  poles  from  Nasonville,  R.  I.,  to  Worcester,  Mass. ' 
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Overcharge  on  2  carloads  of  brick  machinery  from  Lochland,  Ky.,  to  Fredonla, 
Kans. 

Excessive  charges  on  1  car  of  sheep  from  Baltimore,  Md.,  to  Roundhill,  Va. 

Excessive  charges  on  1  car  of  stock  cattle  shipped  from  Finney,  Va.,  to  Round- 
hill,  Va. 

Overcharge  on  2  buggies  shipped  from  East  St.  Louis,  111.,  to  Bienville,  La. 

Overcharge  on  hames  shipped  from  Blanchester,  Ohio,  to  Montgomery,  Ala. 

Overcharge  on  shipment  of  car  of  corn  from  Terre  Haute,  Ind.,  to  Nanticoke,  Pa. 

Overcharges  on  shipments  of  hay  from  points  on  the  Evansville  and  Terra 
Haute  Railroad  to  points  south  of  the  Ohio  River. 

Excessive  storage  charges  on  shipment  of  cotton  yarn  at  Salisbury,  N.  C,  and 
advance  in  classification  of  cotton  yarn  from  fifth  to  fourth  class. 

Excessive  charges  on  1  car  of  lumber  shipped  from  Olympia,  Ga.,  to  Boston,  Mass. 

Overcharge  on  theatrical  scenery  shipped  from  Shreveport,  La.,  and  Marshall, 
Tex.,  to  Montgomery,  Ala. 

Excessive  "  party  rate  "  from  Delmar,  Del.,  to  Crisfield,  Md. 

Excessive  rate  on  berries  from  Puyallup,  Wash.,  to  Helena  and  Butte,  Mont 

Rate  on  lead  ore  and  lead  bullion  from  Salt  Lake  City,  Utah,  to  New  York,  N.  T. 

Overcharge  on  1  machine  on  skids  shipped  from  Williamsport,  Pa.,  to  Meigs,  Ga. 

Rate  on  bottled  beer,  carloads,  from  Milwaukee,  Wis.,  to  San  Antonio,  Sequin, 
and  Luling,  Tex.,  with  stop-over  privileges  at  Sequin  and  Luling. 

Excessive  charges  on  49  boxes  cotton  gins,  shipped  from  East  Bridgewater,  Mass., 
to  Pine  Bluff,  Ark. 

Rates  on  coal  from  points  in  the  Tug  River  district,  West  Virginia,  to  Wash- 
ington, D.  C. 

Overcharge  on  1  car  of  emigrant  movables  and  live  stock  shipped  from  Goldman, 
Ark.,  to  Briscoe,  Mo. 

Excessive  charges  on  4  head  of  cattle  shipped  from  Geneseo,  111.,  to  Fabius,  Mo. 

Excessive  charges  on  1  car  of  grapes  shipped  from  St.  Joseph,  Mich.,  to  Green 
Bay,  Wis. 

Advance  in  rate  on  printing  paper  from  Baltimore,  Md.,  to  Wilmington,  N.  C. 

Overcharge  on  2  cars  of  lumber  from  Bolinger,  La.,  to  Albuquerque,  N.  Mex. 

Overcharge  on  2  cases  of  wooden  toys  shipped  from  Albany,  N.  T.,  to  Pendleton, 
Oreg.,  account  of  misrouting  of  shipment 

Overcharge  on  1  car  of  lumber  shipped  from  Cobb,  Ga.,  to  Hagerstown,  Md. 

Rate  on  wood  from  Watertown,  S.  Dak.,  to  White,  S.  Dak.,  shipped  from  a 
station  on  the  Great  Northern  Railway,  Minnesota. 

Rate  on  lumber  from  Dalton.  Ga.,  to  Big  Creek  and  Logan,  W.  Va. 

Overcharge  on  2  cars  of  hay  from  Hazen,  Ark.,  to  Richmond,  Va. 

Overcharge  on  1  box  of  old  papers  and  journals  shipped  from  Boston,  Mass.,  via 
Clyde  Line,  to  Weirsdale,  Fla. 

Overcharge  on  car  of  hay  shipped  from  Quinton,  Ind.,  T.,  to  Cabin  Creek,  Ark. 

Rates  from  Virgina  to  Texas  coiomon  points. 

Overcharge  on  car  of  wheat  shipped  from  Dufflelds,  W.  Va.,  to  Richmond,  Va. 

Excessive  charges  on  steel  water  tank  from  Dayton,  Ohio,  to  Atlanta,  Ga. 

Rates  between  points  in  southern  territory  and  the  Pacific  coast. 

Rates  on  lumber  from  Boardman  and  Kingsdale,  N.  C,  to  Marion,  S.  C. 

Rates  on  potatoes  from  Minnesota  points  to  Texas  common  points,  also  to  point* 
in  Arkansas. 

Overcharge  on  coal  shipped  from  Harrisburg,  111.,  to  Dexter,  Mo. 

Excessive  rate  on  broom  corn  from  points  in  Oklahoma  Territory  to  Spring- 
field, Mo. 

Overcharge  on  shipments  of  hay  from  Ohio  points  to  Wilmington,  N.  C,  and 
other  North  Carolina  points. 

Overcharge  on  1  car  of  hay  from  South  Solon,  Ohio,  to  Wilmington,  N.  C. 

Overcharge  on  1  car  of  lumber  shipped  from  Moultrie,  Ga.,  to  Nashville,  Tenn. 

Overcharge  on  shipment  of  cider  mills  and  cornshellers  from  St.  Louis  Mo.,  to 
Oklahoma  City,  Okla. 

Rate  on  hay  from  Ordway,  Colo.,  to  Mineral  Wells,  Tex. 

Rate  on  grain  from  points  on  the  Baltimore  and  Ohio  Railroad  In  Ohio  to  points 
on  the  Chesapeake  and  Ohio  Railway  in  West  Virginia. 

Rate  on  gas  coal  from  Fairmont,  W.  Va.,  region  to  Cincinnati,  Ohio,  and  Sieg- 
fried, Pa.,  and  on  steam  coal  to  Siegfried. 

Rate  on  corn  from  Troy,  Tenn.,  to  Jackson,  Miss.,  reconsigned  at  MempUs, 
Tenn. 

Rates  on  grain  and  grain  products  to  points  on  the  Norfolk  and  Western  Bail- 
way. 
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Rates  on  grain  and  grain  products  to  points  on  the  Norfolk  and  Western  Rail- 
way. 

Overcharge  on  2  cars  of  emigrant  movables  and  live  stock  shipped  from  Fergus 
Falls,  Minn.,  to  News  Ferry,  Va. 

Kates  on  lumber  and  staves  from  Ashland  and  Catlettsburg,  Ky.,  and  Hunting- 
ton, Charleston,  and  Milton,  W.  Va.,  to  New  York  City. 

Rate  on  dried  beans,  carloads,  from  San  Francisco,  Cal.,  to  Helena,  Mont.,  as 
compared  with  the  rate  on  same  commodity  from  same  point  to  St.  Paul,  Minn. 

Advance  In  rates  on  classes  B,  C,  D,  and  F,  in  less  than  carloads,  from  points  in 
Ohio,  Kentucky,  etc.,  to  points  in  Carolina  territory. 

Overcharge  on  1  car  of  hay  shipped  over  the  Huntington  and  Broadtop  Moun- 
tain Railway. 

Excessive  rates  on  broom  com  from  Hunt  City  and  other  stations  in  Illinois 
to  Minneapolis,  Minn. 

Overcharge  on  carload  of  horses  from  Effner,  Ind.,  to  Kentland,  Ind.,  which 
was  shipped  from  Omaha,  Nebr. 

Rate  on  coal  from  Thurmond,  W.  Va.,  to  Verdy,  111. 

Rates  on  lumber  from  stations  on  the  Mississippi  Central  Railroad  to  common 
pointe. 

Overcharge  on  shipment  of  bottles  from  Terre  Haute,  Ind.,  to  Live  Oak,  Fla. 

Excessive  rate  on  timber  from  Nasonville  and  Glendale,  R.  I.,  to  Rock  Point, 


Excessive  charges  on  1  box  of  drugs  shipped  from  Bessemer,  Ala.,  and  1  case  of 

shoes  from  Atlanta,  Ga.,  to  Cottondale,  Fla. 
Rate  on  hay,  carloads,  from  Salem,  Iowa,  to  Nashville,  Tenn. 
Overcharge  on  ear  of  malt  shipped  from  Reedsburg,  Wis.,  to  Meadville,  Pa. 
Overcharge  on  a  box  shipped  from  Quitman,  Ga.,  to  Washington,  D.  C. 
Switching  charge  at  Chicago,  111.,  on  lumber  shipped  from  northern  points  to 

Indiana  Harbor,  Ind. 
Excessive  freight  charges  on  shipments  of  coal,  hay,  and  wood  from  Indian 

Territory  to  Oklahoma  City,  Okla. 
Overcharge  on  1  car  of  vehicles,  knocked  down  and  crated,  from  Tork,  Pa.,  to 

Beaumont,  Tex. 
Rate  on  wheat,  carloads,  from  Fort  Worth,  Tex.,  to  Meridian,  Tex.,  shipped 

from  Pond  Creek  and  Hennessey,  Okla. 
Excessive  rate  on  1  delivery  wagon  from  Racine,  Wis.,  to  Brookhaven,  Miss. 
Rates  on  pumps  from  Dayton,  Ohio,  and  wrought-iron  pipe  from  Pittsburg,  Pa., 

to  Beaumont,  Tex.,  and  Jennings,  La.,  respectively. 
Overcharge  on  %  car  of  anthracite  coal  shipped  from  mines  In  Pennsylvania  to 

Green  Bay,  Wis. 
Rates  on  brick  from  Augusta,  Ga.,  and  roof  tiles  from  Liberty  City,  Ga.,  to  Live- 
dak,  Fla. 
Excessive  charge  on  1  car  of  steam  pump's  for  transportation  from  East  St. 

Louis,  111.,  to  Exposition  Grounds,  St.  Louis,  Mo. 
Advance  in  rates  on  grain  drills  from  Springfield,  Ohio,  to  Pacific  coast  points. 
Overcharge  on  1  car  of  lumb^  shipped  from  Cobb,  Ga.,  to  Harrisburg,  Pa.  . 
Excessive  charges  on  shipment  of  4  horses  from  St.  Louis,  Mo.,  to  Bayou  Sara, 

La. 
Excessive' rates  on  oats  and  rye,  carloads,  from  Wyaconda,  Mo.,  to  Chicago,  111. 
Excessive  rate  on  potatoes  from  points  in  Texas  to  Indianapolis,  Ind. 
Excessive  charges  on  1  typewriter  shipped  from  Fort  Smith,  Ark.,  to  Phila- 
delphia, Pa.,  as  compared  with  rate  charged  on  same  from  Philadelphia,  Pa., 

to  Fort  Smith,  Ark. 
Overcharge  on  shipment  of  goods  from  Seward,  Pa.,  to  Fairmont,  W.  Va. 

caused  by  routing  shipment  via  a  point  where  sum  of  local  rates  Is  highest. 
Overcharge  on  bar  iron  and  steel  shipped  from  Hartford,  Ind.,  to  Dayton,  Ohio. 
Rate  on  first-class  goods  from  Elizabethton,  Tenn.,  to  Tekamah,  Nebr. 
Overcharge  on  1  car  of  wheat,  shipped  from  Olean,  Mo.,  milled  In  transit  at  St 

Louis,  Mo.,  and  prodlict  reshipped  to  Greenwood,  La. 
Overcharge  on  2  cars  of  hay  shipped  from  South  Solon,  Ohio,  to  WInlfrede 

Junction,  W.  Va. 
Excessive  weights  charged  on  1  touring  car  shipped  from  Buffalo,  N.  T.,  to 

Leavenworth,  Kans. 
Rate  on  flour  from  St.  Louis,  Mo..  Cairo,  111.,  Evansville,  Ind.,  etc.,  to  Gordo, 

Ala. 
Excessive  rate  on  distillers'  dried  grains,  less  than  carloads,  from  Lynchburg, 

Ohio,  to  Dellie,  N.  X. 
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Overcharge  on  shipment  of  1  car  of  hay  from  Kansas,  111.,  to  Charleroi,  Pa. 

Overcharge  on  8  cars  of  coal  shipped  from  Williamson  and  Bast  Williamson, 
W.  Va.,  to  Alexandria,  Ind. 

Car  rental  charge  in  addition  to  switching  charges. 

Overcharge  on  shipment  of  3  car  of  empty  bottles  from  Terre  Haute,  Ind.,  to 
Dawson,  Ga. 

Rate  on  lead  ore  and  bullion  from  Butte,  Mont,  and  Dubois,  Idaho,  to  Chicago, 
111. 

Overcharge  on  shipment  of  1  car  of  paper  stock  from  New  Orleans,  La.,  to  Mld- 
dletown.  Conn. 

Excessive  charge  on  1  automobile  from  Greenlee,  Va.,  to  Washington,  D.  C. 

Overcharge  on  shipment  of  5  barrels  of  sirup  from  Whigham,  Ga.,  to  Avondale, 
Ala. 

Excessive  charge  on  10  bunches  of  bananas  shipped  from  Baltimore,  Md.,  to 
Round  Hill,  Va. 

Overcharge  on  shipment  of  lumber  from  Sterretts,  Ala.,  to  Baltimore,  Md. 

Rate  on  sugar,  carloads,  from  Morgan  City,  La.,  to  Beaumont,  Tex. 

Rate  on  ice,  carloads,  from  Pewaukee,  Wis.,  to  Chicago,  111. 

Overcharge  on  1  car  of  coal  shipped  from  Douglas,  W.  Va.,  to  Monroe,  Mo. 

Rates  on  grain  and  hay  (feed  for  live  stock  en  route  from  Baltimore,  Md.,  to 
foreign  ports)  from  interior  points  to  Baltimore,  Md. 

Overcharge  on  1  car  of  hay  from  Cairo,  111.,  to  Martinsville,  Ind. 

Overcharge  on  3  cars  of  hay  and  5  cars  of  flour  shipped  from  points  in  Ohio  to 
points  in  West  Virginia. 

Rates  on  cement  from  La  Salle  and  Oglesby,  111.,  to  points  in  Wisconsin  via 
Chicago,  111. 

Overcharge  on  shipment  of  lumber  from  Cordele,  Ga.,  to  Oswego,  N.  Y.,  caused 
by  routing  shipment  contrary  to  instructions. 

Rates  from  Penvir,  Va.,  to  points  east. 

Overcharge  on  car  of  horses  shipped  from  Fountain,  Colo.,  to  Wellington,  Mo. 

Overcharge  on  a  car  of  lubricating  oil  from  Karns  City,  Pa.,  to  Boston,  Mass. 

Excessive  rate  on  oats  from  Piano,  Tex.,  to  Huachuca,  Ariz. 

Overcharge  on  two  shipments  of  cattle  horns  from  Little  Rock,  Ark.,  to  Boston, 
Mass. 

Excessive  rate  on  leather,  carloads,  from  Chattanooga,  Tenn.,  to  Asheville,  N.  C. 

Excessive  rate  on  coal  from  mines  in  Colorado  to  Hereford,  Tex. 

Overcharge  on  car  of  emigrant  outfit  from  McLoud,  Okla.,  to  Hereford,  Tex. 

Advance  in  rates  from  St.  Louis,  Mo.,  and  other  points  to  Corpus  Christl,  Tei. 

Overcharge  on  shipment  of  white  lead  in  oil  from  Chicago,  111.,  to  Houston,  Tex. 

Overcharge  on  a  shipment  of  160  barrels  of  green  apples  from  Siloam  Springs, 
Ark.,  to  Houston,  Tex. 

Rate  on  oil  from  Oil  City,  Cal.,  to  Tucson,  Ariz. , 

Rate  on  petroleum  and  its  products  from  Wellsville,  N.  Y.,  to  Middletown,  N.  Y., 
and  Stroudsville,  Pa. 

Excessive  and  unreasonable  rate  on  cement  from  Camden,  N.  J.,  to  Philadel- 
phia, Pa. 

Excessive  rates  on  vegetables  from  Plorahome,  Pla.,  to  Georgia  and  Alabama 
points. 

Overcharge,  delay,  etc.,  on  shipment  of  a  furnace  from  Montpelier,  Ohio,  to 
New  Castle,  Pa. 

Excessive  charges  on  7  cars  of  hay  and  straw  shipped  from  Blanchester,  Lynch- 
burg, Windsor,  and  Glendon,  Ohio,  to  Parkersburg,  W.  Va., 

Excessive  charges  on  1  car  of  lumber  from  Brlnson,  Ga.,  to  Naugatuck,  Conn. 

Excessive  rate  on  1  car  of  hay  shipped  from  Sabina,  Ohio,  to  Greendale,  W.  Va. 

Overcharge  on  shipment  of  lumber  from  Limiber  City,  Ga.,  to  Sidney,  N.  Y.,  on 
account  of  increase  above  the  actual  weight. 

Excesssive  rate  on  iron  beds  from  Marion,  Ind.,  to  High  Point,  N.  C,  as  com- 
pared with  rate  from  High  Point  to  Marion  on  like  shipments. 

Excessive  rate  on  iron  beds  from  Marion,  Ind.,  to  High  Point,  N.  C,  as  com- 
pared with  rate  on  like  commodity  in  the  opposite  direction. 

Excessive  rate  on  shipment  of  furniture  from  St.  Louis,  Mo.,  to  Brownsville, 
Tenn. 

Excessive  charges  on  1  car  of  oyster  shells  shipped  from  Biloxl,  Miss.,  to 
Peoria,  111. 

Excessive  rate  on  coal  from  the  Mississippi  River  to  Albuquerque,  N.  Mex. 

Overcharge  on  shipment  of  1  car  of  household  goods,  including  i  horses,  from 
Greene,  N.  Y.,  to  Mocksville,  N.  O. 
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Kxcessive  switching  charges  at  Aiiron,  Ohio. 

Excessive  rate  charged  on  shipment  of  muslin  underwear  from  Chicago,  111.,  to 

Phoenix,  Ariz. 
Overcharge  on  2  flat  cars  shipped  from  Indianapolis,  Ind.,  to  Lumber,  Ark. 
Overcharge  on  1  car  of  paint  from  Iron  Ridge,  Wis.,  to  Lackawanna,  N.  Y. 
Excessive  charges  on  shipment  of  furniture  from  Cincinnati,  Ohio,  to  Pikeville, 

Ky. 
Excessive  rate  on  cane-seat  chairs  from  Tell  City,  Ind.,  to  Oklahoma  City,  Okla. 
Excessive  rate  on  coal  from  Bulger,  Pa.,  to  Milwaukee,  Wis.,  when  for  points 

beyond. 
Excessive  rate  on  grapes,  carloads,  from  Stevensville,  Mich,  to  Chicago,  111. 
EJxeessive  rate  on  crude  petroleum  from  Mordn,  Kans.,  to  points  in  Missouri, 

Kansas,  and  Illinois. 
Excessive  charges  on  1  car  of  oil  shipped  from  Welsh,  La.,  to  Mobile,  Ala. 


Appendix  C. 

FORMAL  COMPLAINTS  TO  COMMISSION  INVOLVING  UN.TUST  DIS- 
CRIMINATION, APRIL  5,  1887,  TO  MARCH  1.  1905— INFORMAL  COM- 
PLAINTS TO  COMMISSION  INVOLVING  UNJUST  DISCRIMINATION, 
JANUARY,  1900,  TO  MARCH  1,  1905. 

Formal  complaints  filed  toitJi  the  Commis.non  and  investigations  instituted  on 
its  own  motion  from  April  5,  1887,  to  March  1,  1905,  in  which  discrimination 
is  alleged. 

I*  Sbows  case  also  on  list  alleging  unreasonable  rates ;  t  shows  case  also  on  list  alleging 
violation  of  published  rates.] 

1.  W.  M.  Holbrook  et  al.  v.  St.  Paul,  Minneapolis  and  Manitoba  Railroad 

Company. 
3.  Ralph  W.  Thacher  v.  Delaware  and  Hudson  Canal  Company  et  al. 
*4.  Nathaniel  W.  Howell  et  al.  v.  New  York,  Lake  Erie  and  Western  Railroad 

Company  et  al. 
5.  Lehigh  Valley  Railroad  Company  v.  Philadelphia  and  Reading  Railroad 

Company. 
*6.  Burton  Stock  Car  Company  v.  Chicago,  Burlington  and  Quincy  Railway 

Company  et  al. 
*8.  Associated  Wholesale  Grocers  of  St.  Louis  v.  Missouri  Pacific  Railway 

Company. 
9.  Traders  and  Travelers'  Union  v.  Philadelphia  and  Reading  Railroad  Com- 
pany et  al. 

11.  Chicago  and  Alton  Railroad  Company  v.  Pennsylvania  Railroad  Com- 

pany. 

12.  Chicago  and  Alton  Railroad  Company  v.  Pennsylvania  Company. 

13.  Chicago,  Rock  Island  and  Pacific  Railway  Company  v.  New  York  Central 

and  Hudson  River  Railroad  Company. 

*14.  Boston  and  Albany  Railroad  Company  v.  Boston  and  Lowell  Railroad 
Company  et  al. 

*15.  Boston  and  Albany  Railroad  Company  v.  Boston  and  Lowell  Railroad 
Company  et  al. 

*16.  Providence  Coal  Company  v.  Providence  and  Worcester  Railroad  Com- 
pany. 
17.  Michigan  Central  Railroad  Company  v.  Chicago  and  Grand  Trunk  Rail- 
road Company. 

*18.  Louis  Larrison  v.  Chicago  and  Grand  Trunk  Railway  Company. 
19.  Keith  &  Wilson  v.  Kentucky  Central  Railroad  Company  et  al. 

*20.  E.  B.  Raymond  v.  Chicago,  Milwaukee  and  St.  Paul  Railway  Company. 
21.  William  H.  Council  v.  Western  and  Atlantic  Railroad  Company. 

*22.  Street's  Stable  Car  Line  et  al.  v.  Atchison,  Topeka  and  Santa  Fe  Railroad 
Company  et  al. 

*23.  George  M.  Jackson  v.  St.  Louis,  Arkansas  and  Texas  Railway  Company. 

*24.  B.  S.  Crews  et  al.  v.  Richmond  and  Danville  Railroad  Company  et  al. 
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*2o.  James  H.  McMullan  et  al.  v.  Richmond  and  Danville  Railroad  Company. 
*26.  W.  L.  Ray  et  al.  v.  Richmond  and  Danville  Railroad  Company  et  al. 
*27.  Boards  of  Trade  Union  of  Farmington  et  al.  v.  Chicago,  Milwaulcee  and 

St.  Paul  Railway  Company. 
28.  James  Pyle  &  Sons  v.  Southern  Railway  and  Steamship  Association. 
*29.  W.  U.  Smith  v.  Northern  Pacific  Railway  Company. 
41.  Western  and  Atlantic  Railroad  Company  v.  East  Tennessee,  Virginia  and 

Georgia  Railway  Company. 
*4;3.  I.  Friend  &  Son  v.  Southern  Pacific  Company  et  al. 

*44.  David  F.  Allen  et  al.  v.  Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany et  al. 
45.  Adolph  Ottinger  v.  Southern  Pacific  Company. 
4ti.  AV.  H.  Heard  v.  Georgia  Railroad  Company. 

*47.  W.  0.  Harwell  et  al.  v.  Columbus  and  Western  Railroad  Company  et  al. 
*4S.  Associated  Wholesale  Grocers  of  St.  Louis  v.  Missouri  Pacific  Railway 
Company. 

49.  William  S.  Dexter  v.  Chicago,  Burlington  and  Qulncy  Railroad  Company. 

50.  John  D.  Heck  et  al.  v.  Bast  Tennessee,  Virginia  and  Georgia  Railway 

Company  et  al. 

*51.  George  Rice  v.  Louisville  and  Nashville  Railroad  Company. 

*o2.  George  Rice  v.  St  Louis,  Iron  Mountain  and  Southern  Railway  Company. 

*53.  George  Rice  v.  Mobile  and  Ohio  Railroad  Company. 

*54.  George  Rice  v.  East  Tennessee,  Virginia  and  Georgia  Railway  Company. 

*55.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany. 

*56.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany et  al. 

*58.  George  Rice  v.  Newport  News  and  Mississippi  Valley.  Railroad  Company 
et  al. 

*59.  George  Rice  v.  Newport  News  and  Mississippi  Valley  Railroad  Company 
et  al. 

*60.  George  Rice  v.  Illinois  Central  Railroad  Company. 

*61.  Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  Southern  Rail- 
way Company  et  al. 

*62.  Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  Southern  Rail- 
way Company. 

*63.  Boston  Chamber  of  Commerce  v.  New  York  Central  and  Hudson  River 
Railroad  Company. 

*G4.  McClaine,  Wade  &  Co.  v.  Oregon  Railway  and  Navigation  Company. 

*65.  F.  B.  Thurber  et  al.  v.  New  York  Central  and  Hudson  River  Railroad 
Company  et  al. 

*6G.  Thomas  L.  Greene  v.  New  York  Central  and  Hudson  River  Railroad  Com- 
pany et  al. 

*67.  Francis  H.  Leggett  &  Co.  v.  Baltimore  and  Ohio  Railroad  Company  et  al. 

*68.  Vermont  State  Grange  of  the  Patrons  of  Husbandry  v.  Boston  and  Lowell 
Railroad  Company  et  al. 

71.  New  York,  Philadelphia  and  Norfolk  Railroad  Company  v.  Atlantic  Coast 

Line  et  al. 

72.  Robert  M.  Tuttle  v.  Northern  Pacific  Railroad  Company. 
*73.  H.  F.  Ketron  v.  Norfolk  and  Western  Railroad  Company. 

*74.  Business  Men's  Association  of  the  State  of  Minnesota  v.  Chicago  and  North- 
western Railway  Company. 

*75.  Business  Men's  Association  of  Minnesota  v.  Chicago,  St.  Paul,  Minneapolis 
and  Omaha  Railroad  Company. 

'*76.  Manufacturers  and  Jobbers'  Union  of  Mankato,  Minn.,  v.  Minneapolis  and 
St.  Louis  Railway  Company. 

*77.  James  C.  Savery  &  Co.  v.  New  York  Central  and  Hudson  River  Railroad 
Company  et  al. 

«'78.  John  D.  Heck  et  al.  v.  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany et  al. 

*79.  Lopez,  Dunbar's  Sons  &  Co.  v.  Louisville  and  Nashville  Railroad  Company. 

*80.  Raymond  Bros.  &  Co.  v.  Burlington  and  Missouri  River  Railroad  Company 
et  al. 

■►81.  William  C.  Scofleld  et  al.  v.  Lake  Shore  and  Michigan  Southern  Railway 
Company. 

*82.  Plummer,  Perry  &  Co.  v.  Union  Pacific  Railway  Company  et  aL 
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*83.  John  H.  Martin  and  M.  H.  Martin  v.  Southern  Pacific  Company  et  al. 

*85.  James  Pyle  &  Sons  v.  East  Tennessee,  Virginia  and  Georgia  Railway 

Company. 
*86.  T.  J.  Reynolds  v.  Western  New  York  and  Pennsylvania  Railway  Company. 

87.  Riddle,  Dean  &  Co.  v.  Baltimore  and  Ohio  Railroad  Company. 

88.  Riddle,  Dean  &  Co.  v.  Pittsburg  and  Lake  Erie  Railroad  Company. 

89.  Allegheny  River  Coal  Producers'  Association  ;y.  Allegheny  Valley  Railroad 

Company. 

*90.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany et  al. 

*91.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
et al. 

*92.  George  Rice  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany et  al. 
93.  Merchants  and  Manufacturers'  Association  of  New  Orleans,  La.,  v.  Vicks- 
burg,  Shreveport  and  Pacific  Railroad  Company. 

*94.  The  Lincoln  Board  of  Trade  v.  Burlington  and  Missouri  River  Railroad 
Company  et  al. 

*95.  Lincoln  Board  of  Trade  v.  Missouri  Pacific  Railway  Company. 

•96.  Plummer,  Perry  &  Co.  v.  Union  Pacific  Railway  Company  et  al. 

*97.  New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans  and  Texas 

Pacific  Railway  Company. 
*98.  Euclid  Martin  et  al.  v.  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany et  al. 
♦99.  Riddle,  Dean  &  Co.  v.  New  York,  Lake  Erie  and  Western  Railroad  Com- 
.  pany  et  ial. 

♦102.  Delaware  State  Grange  v.  New  York,  Philadelphia  and  Norfolk  Railroad 
Company  et  al. 

*103.  John  H.  Walker  et  al.  v.  Baltimore  and  Ohio. Railroad  Company  et  al. 

♦104.  Marshallville  Cider  and  Vinegar  Company  v.  Central  Railroad  of  Georgia 
et  al. 

•100.  Detroit  Board  of  Trade  et  al.  v.  Grand  Trunk  Railway  Company  et  al. 

•107.  St.  Joseph  and  Iowa  Railroad  Company  v.  Terre  Haute  and  Indianapolis 
Railroad  Company. 

•114.  In  the  Matter  of  the  Inland  Transportation  of  Immigrants  from  the  Port 
of  New  York. 

•116.  Beatrice  Board  of  Trade  v.  Union  Pacific  Railroad  Company  et  al. 

•117.  Lincoln  Board  of  Trade  v.  Union  Pacific  Railway  Company  et  al. 
118.  Kentucky  and  Indiana  Bridge  Company  v.  Louisville  and  Nashville  Rail- 
road Company. 

*119.  Rice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsylvania  Rail- 
way Company. 

•120.  The  Chamber  of  Commerce  of  the  City  of  Milwaukee  v.  The  Flint  and 
Pere  Marquette  Railroad  Company  et  al. 

♦121.  Chamber  of  Commerce  of  the  City  of  Milwaukee  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  et  al. 

♦122.  Commercial  Exchange  of  Philadelphia  v.  Union  Line  et  al. 

♦123.  Commercial  Exchange  of  Philadelphia  v.  Erie  Despatch  et  al. 

♦124.  Commercial  Exchange  of  Philadelphia  v.  The  White  Line  et  al. 

•*125.  Commercial  Exchange  of  Philadelphia  v.  Nickel  Plate  Line  et  al. 

•126.  Ohio  Coal  Exchange  v.  Wisconsin  Central  Railroad  Company. 

•127.  William  P.  Rend  v.  Chicago  and  Northwestern  Railway  Company. 

♦128.  Michigan  Congress  Water  Company  v.  Chicago  and  Grand  Trunk  Railway 

Company. 
129.  The  Worcester  Excursion  Car  Company  v.  The  Pennsylvania  Railroad 
Company. 

■*130.  New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  River 
Railroad  Company  et  al. 

'131.  McMorran  &  Co.  v.  Chicago  and  Grand  Trunk  Railway  Company  et  al. 

•132.  T.  M.  C.  Logan  et  al.  v.  Chicago  and  Northwestern  Railway  Company. 

♦133.  Frank  L.  Hurlburt  v.  Pennsylvania  Railroad  Company. 

♦134.  Frank  L.  Hurlburt  v.  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany. 

♦135.  Spartanburg  Board  of  Trade  v.  Richmond  and  Danville  Railroad  Com- 
pany et  al. 

♦186.  Atlanta  Chamber  of  Commerce  v.  Southern  Railway  and  Steamship  Asso- 
ciatlon  et  al. 
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137.  C.  H.  Griffee  v.  Burlington  and  Missouri  River  Railroad  Company  in  Ne- 
braska. 

*139.  Imperial  Coal  Company  et  al.  v,  Pittsburg  and  Lake  Erie  Railroad  Com- 
pany et  al. 
140.  James  F.  Slater  v.  Northern  Pacific  Railroad  Company. 

*141.  Campbell  &  Sydnor  v.  Chicago  and  Alton  Railroad  Company. 

*142.  International  Express  v.  Philadelphia  and  Reading  Railroad  Company. 

*143.  In  the  Matter  of  the  Chicago,  St.  Paul  and  Kansas  City  Railway  Com- 
pany. 

*144.  Board  of  Trade  of  the  City  of  Chicago  v.  Chicago  and  Northwestern  Rail- 
way Company. 

*145.  Board  of  Trade  of  the  City  of  Chicago  v.  Chicago,  Rock  Island  and  Pa- 
cific Railway  Company  et  al. 

146.  Little  Rock  and  Memphis  Railroad  Company  v.  East  Tennessee,  Virginia 

and  Georgia  Railway  Company  et  al. 

147.  Louisville  Southern  Railroad  Company  v.  Louisville  and  Nashville  Rail- 

road Company  et  al. 

*149.  Stone  &  Carten  v.  Detroit,  Grand  Haven  and  Milwaukee  Railway  Com- 
pany. 

*150.  Coxe  Brothers  &  Co.  v.  Lehigh  Valley  Railroad  Company. 

*151.  In  the  Matter  of  Tariffs  and  Classifications  of  the  Atlanta  and  West  Point 
Railroad  Company  et  al. 

*152.  In  the  Matter  of  the  Tariffs  of  the  Transcontinental  Lines. 

*153.  Independent  Refiners'  Association,  of  Titusville,  Pa.,  et  al.  v.  Western 
New  York  and  Pennsylvania  Railroad  Company  et  al. 

*154.  Independent  Refiners'  Association,  of  Titusville,  Pa.,  et  al.  v.  Western 
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Southern  Railway  Company  et  al. 
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•373.  Railroad  Commission  of  Kentucky  v.  Louisville  and  Nashville  Railroad 
Company  et  al. 
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♦460.  In  the  Matter  of  Transportation  Charges  on  Export  and  Domestic  Traffic 

by  the  Chicago  and  Northwestern  Railway  Company  et  al. 
♦461.  In  the  Matter  of  Transportation  Charges  on  Export  and  Domestic  Traffic 

by  the  Missouri  Pacific  Railway  Company  et  al. 
♦462.  In  the  Matter  of  Transportation  Charges  on  Export  and  Domestic  Traffic 

by  the  Chicago  and  Great  Western  Railway  Company  et  al. 
♦463.  In  the  Matter  of  Transportation  Charges  on  Export  and  Domestic  Traffic 

by  the  Kansas  City,  Fort  Scott  and  Memphis  Railroad  Company. 
♦465.  James  McMillan  &  Co.  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany et  al. 

♦466.  Cattle  Raisers'  Association  of  Texas  v.  Fort  Worth  and  Denver  City  Rail- 
way Company  et  al. 

♦467.  Brewer  and  Hanleiter  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

♦468.  Brewer  and  Hanleiter  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Rail- 
way Company  et  al. 

♦469.  New  York  Produce  Exchange  v.  Baltimore  and  Ohio  Railroad  Company 
et  al. 

470.  Mary  Louisa  Howard  v.  Louisville  and  Nashville  Railroad  Company. 

♦471.  Board  of  Trade  of  the  City  of  Hampton,  Fla.,  v.  Nashville,  Chattanooga 
and  St  Louis  Railway  Company  et  al. 

♦472.  Godfrey  &  Harris  v.  Central  of  Georgia  Railroad  Company  et  al. 
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*792.  Pittsburg  Plate  Glass  Company  v.  Pittsburg,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  et  al. 

*793.  S.  Blaisdell,  jr.,  Company  v.  Boston  and  Maine  Railroad  et  al. 

*794.  Desel-Boettcher  Company  v.  Kansas  City  Southern  Railway  Company  et  al. 

*795.  Globe-Wernicke  Company  v.  Baltimore  and  Ohio  Southwestern  Railway 
et  al. 

*796.  Waverly  Oil  Works  v.  Pennsylvania  Railroad  Company  et  al. 

*797.  Menasha  Wooden  Ware  Company  v.  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company  et  al. 

*798.  B.  F.  Adams  v.  Louisville  and  Nashville  Railroad  Company  et  al. 

Informal  complaints  filed  toith  the  Cotnmission  from  January  1, 1900,  to  March  1, 
1905,  alleging  unjust  discrimination. 

Refusal  of  defendants  to  receive  shipments  of  Iron  consigned  to  Lebanon,  Pa. 

Refusal  of  defendants  to  receive  shipments  of  iron  consigned  to  Lebanon,  Pa. 

Discriminating  rates  on  cement  from  Bay  Ridge,  Ohio,  to  East  St  Louis,  111., 
in  favor  of  Harper,  Ohio. 

Discrimination  in  rates  on  tie  timber  from  local  points  In  Michigan. 

Discriminating  rates  on  flour  from  Washington  C.  H.,  Ohio,  to  Wilmington, 
N.  C,  as  compared  with  rates  from  Circlevllle  and  Columbus,  Ohio. 

Unjust  demurrage  charge  on  carload  of  lumber  destined  to  New  York  City. 

Discriminating  rates  on  crockery  from  Salem,  Ohio,  to  southern  points. 

Discriminating  rates  on  grain  products  for  export  from  Milwaukee,  Wis.,  to 
eastern  seaboard  cities,  as  compared  with  rates  on  like  shipments  from  Min- 
neapolis, Minn. 

Refusal  to  furnish  same  facilities  for  the  erection  of  an  elevator  and  the  han- 
dling of  grain  as  are  furnished  to  competitors. 

Discrimination  in  rates  on  lumber  shipments  to  points  In  Oregon. 

Refusal  to  receive  and  send  shipments  from  St.  Ijouis,  Mo.,  to  Mosspolnt,  Miss., 
via  a  particular  route. 

Lower  rates  from  Chicago,  111.,  to  Philadelphia,  Pa.,  than  to  intermediate  points. 

Higher  rates  on  ice  from  Sandusky,  Ohio,  an  intermediate  point,  than  from 
Hillsdale,  Mich.,  to  Cleveland,  Ohio. 

Refusal  by  the  Western  Passenger  Association  to  Issue  permit  for  reduced  pas- 
senger rates  to  a  clergyman. 

Discriminating  rates  on  harness  leather  as  compared  to  sole  leather. 

Rates  on  flour  from  Medford  to  Alva,  Okla.,  when  passing  through  Kansas  en 
route.  _  ' 

Unjust  and  unequal  classification  of  electrical  apparatus  and  electrical  gooos. 

Unnecessary  delay  in  delivery  of  shipments  of  lumber  at  Paterson,  N.  J. 

Higher  rate  on  dressed  poultry  when  shipped  in  barrels  than  in  packages  oi 
other  description.  , 

Unjust  classification  of  insulated  copper  wire  in  carload  and  less  than  carioao 
lots  In  the  southern  classification.  . 

Discrimination  in  rates  on  timber  shipments  to  Canisteo,  N.  T.,  m  favor  o 
competitors. 

Protest  against  proposed  change  in  the  classification  of  granite. 
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Failure  to  provide  car  for  shipping  machinery  from  Belleville,  111.,  to  Sauk 

Center,  Minn. 
Protest  against  proposed  change  in  official  classiflcation  of  sideboards,  book- 
cases, etc.    ' 
Discrimination  a£ainst  Burlington  and  in  favor  of  Rutland,  Vt.,  in  freight  rates 

from  Pittsburg,  Pa. 
Discriminating  rates  on  flour  against  South  Boston,  Va.,  and  in  favor  of  Burke- 

ville,  Petersburg,  and  Norfolk,  Va. 
Discriminating  freight  rates  against  Tifton,  Ga.,  as  compared  vfith  rates  to 
Albany,  Cordele,  Americus,  Dawson,  and  other  Georgia  points. 

Excessive  rates  on  medical  books  by  express  company  at  Toledo,  Ohio,  and  dis- 
crimination against  a  particular  firm. 

Excessive  rates  on  freight  from  Vicksburg,  Miss.,  to  Buston,  La.,  as  compared 
with  rates  from  New  Orleans,  La.,  to  Ruston,  La. 

Discrimination  against  Montgomery,  Ala.,  In  class  rates  from  New  York  and 
Boston,  in  favor  of  Mobile,  New  Orleans;  and  other  Southern  points. 

Protest  against  changes  in  oflicial  classification. 

Higher  rate  on.,hay  from  Flat  Rock,  Ind.,  to  Marietta,  Ga.,  than  for  the  longer 
distance  to  Atlanta,  Ga. 

Protest  against  proposed  change  in  oflicial  classification  of  granite. 

Unjust  change  in  classification  on  rough  and  cut  granite  work  from  fourth  to 
third  class. 

Higher  rate  on  corn  in  carload  lots  from  Cleveland,  Ohio,  to  Syracuse,  N.  Y., 
than  to  New  York  City. 

Excessive  rates  on  railroad  ties  from  Petersburg,  Va.,  to  Philadelphia,  Pa. 

Protest  against  proposed  change  in  the  official  classification  of  baled  hay. 

Higher  rates  on  hay  from  Mount  Ayr  to  Chicago,  111.,  than  from  Pair  Oaks,  Ind. 

Discrimination  against  certain  cement  mills  as  to  the  minimum  capacity  of 
cars  in  shipments  of  cement. 

Discrimination  in  rates  on  fruit  and  vegetables  from  Louisiana,  Mississippi, 
Tennessee,  and  Kentucky  to  Ohicago,  111.,  in  favor  of  certain  consignees, 
and  higher  rates  than  specified  in  published  tariffs. " 

Unreasonable  rate  on  ice  from  Sandusky,  Ohio,  to  Cleveland,  Ohio,  as  com- 
pared with  the  rate  from  Hillsdale,  Mich.,  to  Cleveland. 

Protest  against  changes  in  official  classification. 

Refusal  to  receive  freight  from  a  steamship  company  for  local  stations  unless 
charge  is  prepaid,  and  discrimination  in  favor  of  competing  companies. 

Discrimination  in  milling  in  transit  privilege  at  Louisville,  Ky. 

Discrimination  in  freight  rates  In  favor  of  Brooklyn  and  New  York  City  as 
against  Jersey  City. 

Protest  against  proposed  change  in  official  classiflcation. 

Higher  rate  on  cedar  ties  from  Gladwin,  Mich.,  to  Chicago,  111.,  than  on  other 
forest  products. 

Discrimination  in  rates  on  mattresses  in  favor  of  Atlanta,  Ga.,  as  against 
Pelzer,  g.  C. 

Higher  rate  on  wool  boots  from  Hastings,  Mich.,  to  Boston,  Mass.,  than  Is 
charged  on  similar  shipments  in  the  opposite  direction. 

Protest  against  proposed  change  in  official  classiflcation. 

Protest  against  proposed  change  in  official  classiflcation. 

Discrimination  In  billing  freights. 

Protest  against  proposed  change  In  official  classiflcation. 

Diseriniination  against  Jasper,  Ala.,  in  oils  and  axle  grease  shipped  from  Cin- 
cinnati, Ohio,  in  favor  of  Payette,  Cullman,  and  New  Decatur,  Ala. 

Protesting  against  proposed  change  in  official  classiflcation.  (There  were  343 
complaints  of  a  like  nature  filed  with  the  Commission ;  these  in  addition  to 
those  above  enumerated.) 

Excessive  rates  on  beer  in  carloads  from  Milwaukee,  Wis.,  to  Dillon,  Mont,  as 
compared  with  Butte,  Mont. 

Higher  rates  on  iron  bells  from  Cincinnati,  Ohio,  to  Chattanooga,  Tenn.,  than 
those  on  similar  shipments  in  the  opposite  direction  between  the  same  points. 

Discriminating  rates  on  machinery  from  Erie,  Pa.,  to  Placiuemlne,  La.,  as  com- 
pared with  rates  from  Milwaukee,  Wis.,  and  New  Albany,  Ind. 

Discrimination  against  Arlington,  Ga.,  In  rates  on  scrap  iron  to  Birmingham, 
Ala.,  In  favor  of  Blakely,  Ga. 

Discrimination  in  classification  and  rates  on  melons  and  cantaloupes  against 
Florida  and  in  favor  of  Georgia,  Carolina,  Texas,  and  Colorado, 
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Higher  charge  on  stoneware  from  Whitehall,  111.,  to  Marshfleld,  Mo.,  than  for 
the  longer  distance  to  Springfield,  Mo. 

Refusal  to  give  rates  on  coal  from  Pocahontas  district,  Virginia,  to  Eastern 
cities. 

Discriminating  rates  on  farm  wagons  in  carload  lots  from  Fairfield,  Iowa,  in 
favor  of  Olclahonja  City  and  against  Guthrie,  Perry,  and  Ponca  Oily,  Okla. 

Higher  rates  to  Detroit  and  other  points  between  Texarkana,  Ark.,  and  Paris, 
Tex.,  than  are  charged  to  Paris. 

Unjust  discrimination  in  rates  on  mantels  from  Chicago  to  Baltimore,  Md. 

Discrimination  in  rates  on  wheat  from  Davis,  Ind.  T.,  to  Fort  Worth  and  Gal- 
veston, Tex.,  as  compared  with  rates  from  Ardmore,  Ind.  T.,  to  same 
destinations. 

Excessive  charge  on  small  shipments  from  Dallas,  Tex.,  to  Rush  Springs,  Ind. 
T.,  as  compared  with  the  rate  from  Fort  Worth,  Tex.,  to  same  destination. 

Higher  rate  on  flour  from  Kenyon,  Minn.,  than  from  St.  Paul,  Minn.,  to  Chicago, 
111. 

Discriminating  rates  on  coal  from  points  in  Colorado  to  lowapark  as  compared 
with  rates  to  Wichita  Falls,  Tex.  ♦ 

Unjust  classification  of  horse  collars. 

Unjust  classification  of  hay  in  carloads. 

Higher  rates  to  Kingfisher,  Okla.,  than  to  Texas  common  points. 

Refusal  to  quote  rates  on  railroad  ties. 

Discrimination  by  lines  west  of  the  Mississippi  River  against  clothing  shipped 
in  bales. 

Unjust  rates  on  soda  ash  from  Detroit,  Mich.,  to  Fostoria,  Ohio,  in  less  than  car- 
loads as  compared  with  carload  rates. 

Discriminating  rates  against  Dalton,  Ga.,  and  in  favor  of  Chattanooga,  Tenn.,  on 
shipments  to  Cleveland,  and  other  points  in  Tennessee. 

Diversion  of  shipments  of  produce  and  beans  to  Sheridan,  Ind.,  and  Macon,  Ga., 
resulting  in  loss  of  the  freight. 

Discriminating  against  colored  passengers  in  Virginia  in  matter  of  separate 
coaches. 

Excessive  rates  on  safes  from  Brandon,  Miss.,  to  Hamilton,  Ohio,  as  compared 
with  rates  in  opposite  direction. 

Discriminating  export  rates  on  cotton  and  grain  from  Caddo,  Ind.  T.,  in  favor  of 
stations  south  of  Caddo. 

Refusal  to  furnish  cars  for  grain  at  Hennessey,  Okla. 

Violation  of  section  4  in  rate  on  sugar  from  New  Orleans,  La.,  to  Morgan- 
field,  Ky. 

Discriminating  rates  on  sugar  from  San  Francisco,  Cal.,  to  Hastings,  Nebr.,  as 
against  Omaha,  Nebr. 

Discriminating  rates  on  peaches  from  Winchester,  Va.,  to  Baltimore,  Md.,  against 
certain  consignees. 

Violation  of  section  4  in  rates  on  wagons  from  Springfield,  Mo.,  to  points  in 
Arkansas. 

Erroneous  classification  of  wall  plaster  in  the  same  class  as  cement 

Rate  on  wheat  from  Winchester,  Ky.,  to  New  York  and  other  Eastern  points  as 
compared  with  rates  from  Lexington,  Ky. 

Violation  of  section  4  in  rates  charged  on  an  engine  shipped  from  Indianapolis, 
Ind.,  to  Lancing,  Tenn. 

Rates  on  flour  from  St.  Louis  to  Hattlesburg,  as  compared  with  rates  to  Jackson 
and  Meridian,  Miss. 

Discrimination  in  freight  rates  on  wagons,  buggies,  and  harness  to  Ehrhardt, 
S.  C,  as  compared  with  rates  to  Bamberg,  S.  C. 

Railroads  at  Waukomis,  Okla.,  refuse  to  supply  cars  except  to  the  elevators. 

Discrimination  in  rates  on  wheat  from  Beverly,  Pa.,  to  Chicago. 

Refusal  to  carry  boxes  containing  small  packages  of  advertising  matter  con- 
signed to  agents  for  reshipment. 

Unjust  classification  of  galvanized-steel  butchers'  tanks  as  steel  tanks. 

Discrimination  in  rates  on  granite  monuments  from  New  England  points  con- 
signed to  Rose  Hill  Cemetery,  within  the  limits  of  Chicago,  111. 

Discrimination  in  rates  on  stock  cattle  from  Taylor,  Wis.,  to  Ireton,  Iowa,  in 
favor  of  competitors. 

Rates  on  apples  in  carloads  from  Barada,  Mich.,  to  Chicago,  111.,  as  compared 
with  rates  on  like  shipments  frorii  Three  Oaks,  Mich.,  to  Chicago,  111. 

Discrimination  in  shipments  of  coal  to  Rosslyn,  Va.,  when  coming  from  points 
on  a  connecting  road. 
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Discrimination  in  allowing  agents  of  certain  shippers  to  ride  free  on  freight 

trains,  while  others  are  charged  full  fare. 
Refusal  to  furnish  cars  for  the  loading  of  hay  at  E^airfleld  and  other  points  in 

Indian  Territory. 
Refusal  to  furnish  cars  for  shipments  of  flour,  etc.,  to  New  Orleans,  La.,  and 

other  southern  points. 
Refusal  of  carrier  to  furnish  a  sufficient  number  of  coal  cars  to  enable  shipper 

to  do  business  without  a  loss. 
Discriminating  in  privileges  granted  to  commercial  travelers. 
Excessive  freight  rates  on  cement  from  Siegfried,  Pa.,  to  Hagerstown,  Md.,  as 

compared  with  the  rate  from  Siegfried  to  Norfolk,  Va. 
Refusal  to  furnish  rates  on  coal  shipments  to  Missouri  points. 
Rates  on  coal  from  New  Kiver  district,  W.  Va„  to  Charleston,  S.  C. 
Refusal  to  give  rate  on  standard  cedar  ties. 
Unjust  classification  of  blacking  daubers  as  brushes. 
Unjust  rates  for  the  shipment  of  coal  from  Pennsylvania  points. 
Discrimination  in  rates  on  silicate  of  soda  in  barrels  to  Pittsburg,  Pa. 
Discrimination  in  rates  on  coal  from  the  Ohio  coal  fields  to  Wakarusa,  Ind.,  as 

compared  with  rates  to  competing  toVns. 
Discrimination  between  shippers  in  furnishing  cars. 
Refusal  to  furnish  cars  for  grain  and  hay  shipments  from  Alton  and  other 

points  in  Indian  Territory  to  Memphis,  Tenn. 
Higher  rates  on  stores  from  Richmond,  Va.,  to  Milford,  Del.,  than  to  Ellen- 
dale,  Del. 
Discrimination  on  shipment  of  rope  from  Philadelphia,  Pa.,  to  Brinson,  Ga. ; 

also  rate  quoted  on  iron  pipe,  1.  c.  1.,  from  Montgomery,  Ala.,  to  Brinson. 
Discrimination  by  free  storage  of  printing  paper  at  Allegheny,  Pa. 
Discrimination  against  the  colored  race  in  sleeping-car  accommodations. 
Refusal  to  forward  to  New  York  carload  of  oranges  billed  from  California  to 

Des  Moines,  Iowa. 
Discrimination  in  rates  on  grain  sliipped  to  Woodland,  Cal.,  as  compared  with 

rates  to  San  Francisco,  Cal. 
Protesting  against  classification  of  flaxseed  as  compared  with  flaxseed  meal  on 

shipments  from  Chicago  points  to  New  Xork,  via  Norfolk,  Va. 
Refusal  to  furnish  cars  for  grain  shipment  at  Perdue,  111. 
Discrimination  in  classification  on  sulphate  of  ammonia. 
Discrimination  in  rates  on  lumber  from  Gilead,  Me.,  to  Maynard,  Mass.,  as 

compared  with  rates  to  Hudson,  Mass. 
Refusal  to  furnish  cars  for  grain  shipments  at  Perdue,  111. 
Higher  rate  on  scrap  iron  from  Kankakee,  111.,  to  Muncie.,  Ind.,  than  for  the 

longer  distance  from  Chicago,  111. 
Discrimination  in  rates  in  cross-ties  shipped  from  Palestine,  W.  Va.,  to  Pitts- 
burg, Pa. 
Discrimination  In  rates  on  flour  as  compared  with  rates  on   lumber  from 

Andover,  Conn.,  to  Boston,  Mass.,  and  on  both  articles  as  compared  with  rates 

from  Willimantic,  Conn.,  to  Boston. 
Discriminating  rates  on  cattle  from  Vicksburg,  Miss.,  to  New  Orleans,  La.,  as 

compared  with  rates  from  Meridian,  Miss. 
Discrimination  In  rates  on  lumber  from  Willimantic,  Conn.,  to  Boston,  Mass.,  as 

compared  with  rates  on  telegraph  poles. 
Higher  rate  on  coal  from  Newburg  for  the  short  distance  to  Wood  River  Junc- 
tion, E.  I.,  than  for  the  longer  distance  to  Kingston,  R.  I. 
Discrimination  against  Dalton,  Ga.,  and  in  favor  of  Chattanooga,  Tenn.,  in 

rates  on  sugar  from  New  York  and  New  Orleans. 
Excessive  rates  on  nitrate  of  soda  from  Savannah,  Ga.,  to  Denver,  Colo.,  as 

compared  with  rate  from  New  York. 
Higher  freight  rates  from  Springfield,  Ohio,  to  Christiansburg  and  Wytheville, 

Va.,  than  for  the  longer  distance  to  Roanoke,  Va. 
Discrimination  in  rates  on  grain  and  grain  products  from  St.  Louis  to  Shuqualak, 

Miss.,  as  compared  with  rates  to  Meridian  and  other  points. 
Higher  rate  on  sheep  than  on  cattle  from  Midland  and  other  Texas  points  to 

Kansas  City. 
Higher  rate  on  safes  from  West,  Tex.,  to  Hamilton,  Ohio,  than  is  charged  on 

similar  shipments  in  the  opposite  direction. 
Discrimination  In  rates  on  cement  to  Angora  and  other  stations  Inside  limits  of 

Philadelphia,  as  compared  with  rates  to  Philadelphia,  Pa.,  proper. 
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Higher  rates  on  steel  tire  from  Syracuse  to  Gouverneur,  N.  Y.,  than  from  Pitts- 
burg, Pa. 

Discrimination  in  favor  of  certain  shippers  in  rates  on  corn  from  western  points 
to  Viclisburg,  Miss. 

Discrimination  in  favor  of  certain  shippers  In  rates  on  com  and  other  grain 
from  Illinois  points  to  Vicksburg,  Miss. 

Higher  freight  rates  from  New  York  to  Jonesboro  than  for  the  longer  distance 
to  Lenoir,  Term. 

Higher  rate  on  canned  goods  from  Baltimore  to  Riclmiond  than  to  Winchester, 
Ky.,  a  longer  distant  point. 

Rates  on  sugar  from  New  York  and  Philadelphia  to  Madison,  N.  O.,  are  Iiigher 
than  the  combination  of  rates  to  and  from  Norfolk  to  Richmond. 

Discrimination  in  milling  In  transit  privileges. 

Discrimination  in  freight  rates  in  favor  of  certain  shippers. 

Discrimination  in  freight  rates  from  Atlanta,  Ga.,  to  Lake  City  and  other  points 
in  Florida,  as  compared  with  rates  from  New  York,  Baltimore,  and  Charles- 
ton. 

Discrimination  against  Mansfield,  Conn.,  In  supplying  box  cars. 

Discrimination  in  favor  of  certain  shippers  in  rates  on  flour,  feed,  grain,  and 
mill  stuff  from  Minneapolis  and  St.  Paul  to  Amery,  Wis. 

Higher  rate  on  carload  shipments  of  sugar  from  New  York  to  Huntington,  Ind., 
than  for  the  longer  distance  to  Fort  Wayne. 

Rates  from  eastern,  western,  and  southern  points  to  Asheville,  N.  C,  as  compared 
with  rates  to  more  distant  points. 

Higher  rate  on  lumber  from  Apex,  N.  C,  to  Mechanicsburg,  Pa.,  than  for  the 
longer  distance  to  Harrisburg. 

Excessive  rate  on  cattle  from  Kingfisher  to  Kansas  City,  Mo.,  as  compared  with 
rate  from  Bl  Reno,  Okla. 

Higher  rate  on  farm  wagons  from  Atlanta,  Ga.,  to  Tampa,  Fla.,  than  from  Louis- 
ville, Ky. 

Discrimination  against  Marshall,  Mich.,  in  favor  of  more  western  points  in  rates 
on  freight  from  New  York. 

Discrimination  in  matter  of  free  terminal  privileges  and  rate  on  grain  billed  for 
export. 

Violation  of  section  4  in  freight  rates  from  Scottsboro,  Ala.,  to  Cincinnati,  Ohio, 
and  from  Chattanooga,  Tenn.,  to  Richmond,  Va. 

Discrimination  in  rates  on  sugar  and  coffee  from  New  York  to  Lagro,  Ind. 

Discrimination  against  Corry,  Pa.,  and  in  favor  of  Cleveland,  Ohio,  in  passenger 
rate  to  New  York. 

Discrimination  in  freight  rates  from  New  York  to  Greenwood,  S.  C. 

Higher  rates  on  fertilizers  from  Virginia  cities  to  Intermediate  points  than  to 
Atlanta,  Athens,  and  Gainesville,  Ga. 

Violation  of  fourth  section  in  freight  rates  from  Huntingburg,  Ind.,  to  Chicago. 

Refusal  to  establish  through  routes  and  make  joint  through  rates. 

Discrimination  in  rates  on  coal  to  Wakarusa,  Ind. 

Excessive  rate  on  hard  wood  from  Leonards  Bridge,  Conn.,  to  Boston,  as  com- 
pared with  rate  from  Willimantic,  Conn. 

Discrimination  in  the  matter  of  furnishing  cars  for  shipment  of  manure  at 
South  Brooklyn,  N.  Y. 

Discrimination  in  rates  to  Gainesville  from  various  points  as  compared  with 
rates  to  Atlanta  and  Athens,  Ga. 

Refusal  to  furnish  cars  for  shipments  of  hay  and  straw  from  St  Johns  t»  east- 
ern destinations. 

Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 
between  Meridian  and  Birmingham. 

Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  pomts 
between  Meridian  and  Birmingham. 

Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  pomts 
between  Meridian  and  Birmingham. 

Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 
between  Meridian  and  Birmingham. 

Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 
between  Meridian  and  Birmingham.  ^ 

Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 
between  Meridian  and  Birmingham.  , 

Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  poinis 
between  Meridian  and  Birmingham. 


APPENDIX   D. 


383 


Violation  of  fourth 

between  Meridian 

Violation  of  fourth 

between  Meridian 

Violation  of  fourth 

between  Meridian 

Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 
Violation  of  fourth 

between  Meridian 


section  In  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham- 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates,  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham, 
section  in  rates  on 
and  Birmingham. 


grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
gi-ain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 
grain  from 


Vicksburg, 
Vlcksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Viclcsburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg; 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 
Vicksburg, 


Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 
Miss.,  to 


points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 
points 


384 


APPENDIX  .D. 


Violation  of  fourth  section  in  rates  on  grain  from  Viclisburg,  Miss.,  to  points 

between  Meridian  and  Birmingham. 
Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  t»  points 

between  Meridian  and  Birmingham. 
Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 

between  Meridian  and  Birmingham. 
Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 

between  Meridian  and  Birmingham. 
Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 

between  Meridian  and  Birmingham. 
Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 

between  Meridian  and  Birmingham. 
Violation  of  fourth  section  in  rates  on  grain  from  Vicksburg,  Miss.,  to  points 

between  Meridian  and  Birmingham. 
Discrimination  in  rates  on  cotton  seed  from  points  in  Louisiana  to  Abilene,  Tex. 
Refusal  to  furnish  cars  at  Bwlng,  Mo.,  for  shipment  of  hay. 
Rates  on  books  from  Boston,  Mass.,  to  Los  Angeles,  Cal.,  and  Clifton,  Ariz. 
Higher  rate  on  sapolio  than  common  soap  powder  from  New  York  City  to  Pacific 

coast. 
Discrimination  in  rates  favor  Atlanta,  Athens,  and  other  points  as  against 

Gainesville,  Ga. 
Discrimination  in  rates  on  oil  from  Oil  City,  Pa.,  to  Capron,  111.,  as  compared 

with  other  points  in  Illinois  and  Wisconsin. 
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„ classification  of  hay. 

Refusal  of  freight  pool  classification  committee  to  give  carload  rating  on  ship- 
ments of  carriage  goods  from  Cortland,  N.  Y.,  to  western  points. 

Relative  rates  on  newspapers  between  New  York  and  Pottsville,  Pa.,  and  inter- 
mediate points. 

Higher  rates  on  bridge  Iron  to  Jollet,  111.,  from  Pittsburg,  Pa.,  than  to  Chicago, 
111.,  a  longer  haul. 

Excessive  rate  on  lumber  from  southern  points  to  Paterson,  as  compared  witn 
Newark,  N.  J.  .         ■         n 

Unreasonable  rates  on  lumber  from  points  in  Louisiana  to  points  in  Indian  ana 
Oklahoma  Territories. 

Rates  on  marble  in  carloads  from  Nelson,  Ga.,  to  Horsecave,  Ky.,  as  com- 
pared to  Louisville,  Ky.  •    . 

Higher  rate  on  cotton  from  Enfield,  N.  C,  than  from  J^ewb^rn,  N.  ^-i  ™ 
Petersburg,  Va, 
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Discriminating  rates  from  eastern  cities  to  Richmond,  Ky.,  as  compared  to 

Paris,  Ky. 
Higher  rate  on  anthracite  coal  from  Buffalo,  N.  Y.,  to  Vassar  than  Saginaw, 

Mich. 
Discrimination  in  minimum  carload  weight  of  buggies  from  ConnersvUle,  Ind., 

to  various  points. 
Discriminating  rates  on  dressed  meats,  packing-house  products,  etc.,  from  Mis- 
souri River  points  to  Chicago,  as  compared  with  rates  on  live  hogs  and  cattle. 
Discrimination  In  rates  on  potatoes  from  G winner,  N.  Dak.,  to  Duluth  and 

West  Superior,  as  compared  with  the  rates  on  same  commodity  from  Lisbon, 

N.  Dak.,  to  points  named. 
Overcharge  on  shipment  of  flour  from  Nashville,  Tenn.,  to  Laurlnburg,  N.  O. 
Excessive  rates  on  agricultural  Implements,   carloads,  from  Dalton,   Ga.,  to 

Memphis,  Tenn.,  and  Little  Rock,  Ark. 
Discrimination  in  rates  on  clay  In  carloads  against  Langley,  S.  C,  as  compared 

with  shipments  from  Macon,  Ga. 
Excessive  rates  on  grain  between  Milwaukee  and  Chicago  to  seaboard  and 

points  east  of  Indiana  and  Illinois  State  line. 
DiBcriminatlon  In  rates  on  chair  stock  from  Gardner,  Mass.,  to  Hlghpolnt, 

N.  C,  as  compared  with  the  rates  to   Cleveland,   Knoxvllle,   Tenn.,   and 

Marietta,  Ga. 
Excessive  rate  on  corn  from  Louisville,  Ky.,  to  Gllmores  Mills,  Va. 
Discrimination  in  rate  on  furniture  from  Highpolnt,  N.  C,  to  Culpeper,  Va., 

as  compared  to  Washington,  D.  C. 
Rates  from  Vlcksburg,  Miss.,  to  Timpson  and  other  points  in  Texas  higher  than 

comtJinations  of  local  rates  to  and  from  Shreveport,  La. 
Discrimination  In  rates  on  lumber  from  Huntingburg,  Ind.,  and  other  points  to 

Chicago,  111.,  as  compared  with  rates  from  Evansville,  Ind.,  to  same  point. 
Excessive  rates  on  grain  from  Templeton,  Oxford,  Chase,  Boswell,  and  Talbot, 

Ind.,  to  eastern  points. 
Excessive  charge  on  two  boxes  of  hardware  shipped  from  Louisville,  Ky.,  to 

Elreno,  Okla. 
Discrimination  in  sale  of  home-seekers'  tickets. 

Discrimination  in  rates  on  lumber  froni  intermediate  points  to  Chicago,  as  com- 
pared with  rates  from  Minneapolis  to  Chicago. 
Refusal  to  supply  cars  for  shipments  of  scrap  iron  from  New  York  to  Wilming- 
ton, Del. 
Excessive  rates  on  furniture  from   Evansville,   Ind.,   to   Atlanta  and   other 

southern  points,  as  compared  with  rates  in  the  opposite  direction. 
Discrimination  in  freight  rates  to  points  in  Michigan. 
Excessive  rates  on  shipments  of  onions  from  Florida  to  New  York  City. 
Refusal  to  grant  clergymen's  privileges  to  spiritualists. 
Unreasonable  rates  on  cotton  from  Ruston,  La.,  and  stations  north  thereof,  to 

Eldorado,  Ark. 
Discrimination  against  eastern  manufacturers  In  rates  on  bee  hives  and  houey- 

box  lumber  from  River  Falls,  Wis.,  to  Reno,  Nev. 
Higher  rates  on  fertilizers  from  Wilmington,  Del.,  to  New  Jersey  and  Long 

Island  points  than  from  Philadelphia. 
Rates  on  lumber  from  Virginfa.  to  Philadelphia,  compared  with  rates  from  same 

points  to  New  York  City. 
Discrimination  in  minimum  weight  on  carload  shipments  of  food  products. 
Higher  rates  on  corn  and  oats  from  Aden,  Bonaparte,  Selma  ,and  Farmlngton, 

Iowa,  to  St.  Louis  and  Bast  St.  Louis  than  to  Fairfield,  Iowa. 
Refusal  of  railroads  to  furnish  cars  for  loading  wood  and  ties. 
Unreasonable  rates  on  tin  plate,  less  than  carloads,  from  Pittsburg  to  Wabasha 

and  St.  Paul,  Minn. 
Hates  on  handles  from  Hope,  Ark.,  to  Albuquerque,  N.  Mex.,  as  compared  with 

rate  from  St.  Louis  to  same  point. 
Discrimination  in  terminal  charges  at  Norfolk,  Va. 
Rates  on  household  goods  .from  Gfeary,  Okla.,  to  San  Francisco,  Cal.,  higher 

than  from  Chicago  to  same  point. 
Unreasonable  rates  to  Dadevllle,  Sylacauga,  and  Alexander  City,  Ala.,  Monti- 
cello,  Ga.,  and  Laurel  Hill,  Lumberton,  Maxton,  and  Warren,  N.  C. 
Discrimination  in  rates  from  Two  Rivers,  Wis.,  to  eastern  points, 
piscrimlnation  against  McCall  in  rates  on  sugar  to  St.  Louis,  Mo. 
Lumber  rates  from  Hattiesburg,  Miss.,  to  Wlngo,  Ky.,  as  compared  with  rates 

from  same  point  to  Fulton  and  Paducah,  Ky. 
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Bates  on  scales  from  Elkhart,  Ind.,  to  Birmingham,  Ala.,  as  compared  with 

rates  on  same  commodity  from  Elkhart  to  Mobile,  Ala. 
Rates  on  cooperage,  carloads,  from  Blackrock,  Ark.,  to  Odessa,  Mo.,  as  com- 
pared with  rate  to  Higginsville,  Mo. 
Discrimination  in  rates  on  split  peas  from  Port  Huron  to  New  York,  as  compared 

with  rate  on  same  from  London,  Ontario,  and  other  points  in  Canada. 
Rate  on  lumber  and  telegraph  poles  from  Andover,  Conn.,  to  Boston,  Mass.,  as 

compared  with  the  rate  on  same  commodities  from  Willimantic,  Conn.,  to  same 

point. 
Rate  on  hay  from  Rushville,  Ohio,  to  Altoona,  Pa.,  as  compared  with  rate  on 

same  commodity  from  same  point  to  Baltimore  and  Washington,  D.  C. 
Inability  of  railroads  to  furnish  cars  for  shipments  of  corn  from  Afton,  Ind.  T. 
Discrimination  in  rates  on  railroad  ties  in  Michigan. 

Discrimination  in  round-trip  fare  from  Burlington  to  Denver  and  return,  as  com- 
pared with  round-trip  tickets  from  points  in  Kansas  to  same  points. 
Higher  charge  for  shipments  of  rye,  carloads,  from  Urania,  Mich.,  to  Cincinnati, 

Ohio,  than  from  Kewaunee  and  Manitowoc,  Wis. 
Discrimination  in  freight  rates  on  nitrate  of  soda  from  New  York  City. 
Rates  for  shipments  of  flour  from  points  in  South  Dakota  to  Chicago,  111.,  as 

compared  with  rates  from  Minneapolis,  Minn.,  to  same  place. 
Rates  on  eggs,  carloads,  from  Austin,  Minn.,  to  Chicago,  111.,  as  compared  with 

rates  from  St.  Paul,  Minn.,  to  same  point. 
Discrimination  against  Terre  Haute  in  rates  to  Missouri  River  points. 
Discrimination  in  rates  to  Albany,  Ga.,  as  against  Thomasvllle'  Ga. 
Discrimination  in  grain  rates  from  Winona,  Minn.,  to  Milwaukee  and  Chicago, 

as  compared  with  rates  from  St.  Paul  to  same  points. 
Higher  rate  on  furniture  from  Mount  Airy  to  Martinsville,  Va.,  than  to  Roanoke, 

Va. 
Discrimination  in  rates  on  wine  from  St.  Louis  to  Pocahontas,  Ark. 
Rates  on  cooperage  stock  from  Boxie,  Ark.,  to  McCall,  La.,  as  compared  with  the 

rates  to  New  Orleans,  La. 
Excessive  charges  on  shipments  of  household  goods  from  Knightstown,  Ind.,  to 

Alliance,  Ohio. 
Unreasonable  rates  on  lumber  from  Dexter,  Mo.,  to  points  south. 
Discrimination  in  rates  from  Pacific  coast  and  from  Gulf  ports  to  Topeka,  Kans. 
Discrimination  in  rates  from  Shreveport,  La.,  to  Joaquin  and  Teneha,  Tex.,  as 

compared  with  rates  to  Logansj)ort,  La. 
Rates  on  coal  from  South  McAIester  to  Muscogee,  as  compared  with  rate  on 

same  commodity  from  same  point  to  Kansas  City,  Mo. 
Rates  from  Cincinnati,  Ohio,  to  Springfield,  111,  higher  than  to  Peoria,  III. 
Rate  on  barbed  wire  and  nails  from  Chicago,  111.,  Joliet,  111.,  etc.,  to  Caldwell, 

Kans.,  as  compared  with  rate  on  same  commodities  to  Kingfisher,  Okla. 
Discrimination  in  classification  of  bicycle  hubs,  etc. 
Rates  on  iron  and  steel  articles  as  compared  with  rate  on  oil  from  St'  Louis  to 

Kansas  City,  Mo. 
Rates  on  grain  and  live  stock  form  Ethel,  Mo.,  to  Chicago,  111.,  compared  with 

rates  on  same  from  Kansas  City,  Mo. 
Overcharge  on  1  car  lumber  shipped  from  South  Carolina  to  Pittsburg,  Pa. 
Rates  on  wagons  from  Toledo,  Ohio,  to  Albany,  N.  Y.,  are  higher  than  on  same 

articles  from  Albany,  N.  Y.,  to  Toledo,  Ohio. 
Unreasonable  rates  on  wool  from  Lena  and  Charleston,  111.,  to  Philadelphia,  Pa. 
Excessive  rates  on  grain  products  from  St.  Louis  and  Kansas  City  to  Waskom, 

Tex. 
Rates  on  lumber  from  Alabama  points  to  Ohio  and  Michigan  points  as  comparea 

with  rates  to  Buffalo,  territory. 
Excessive  rates  on  lumber  from  Pascola,  Mo.,  to  Cairo,  111. 
Higher  rate  on  traffic  from  the  East  to  Richhill,  Mo.,  than  to  Kansas  City,  MO. 
Higher  rate  from  the  West  to  Bluefleld,  W.  Va.,  than  for  the  longer  distance  to 

Roanoke  and  other  points  in  Virginia. 
Refusal  to  allow  consignee  to  partially  unload  car  in  transit 
Overcharge  on  shipment  of  shingles  from  Mobile,  Ala.,  to  Davy,  W.  Va. 
Rates  on  live  stock  from  Kansas  City,  Mo.,  to  Versailles  and  Griggsville,  iii; 
Discrimination  In  rate  on  grain  from  Louisville,  Ky.,  to  Germantown,  JN.  u^ 

compared  with  rates  from  same  point  on  same  commodity  to  Walnutcove  au 

Winston-Salem,  N.  C.  onntinc 

Higher  charges  on  unfinished  than  on  finished  vehicles,  carload,  from  irouim^, 

Mich.,  to  tiB.  Crosse,  Wis. 
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Discrimination  in  rates  on  grain  from  Winfleld,  Kans.,  to  Texas  points. 
Discrimination  in  rates  on  grain  for  export  from  Kentland,  Ind.,  to  New  Yoric 

City,  N.  Y. 
Rates  on  grain  from  points  in  Missouri,  Kansas,  and  Indian  Territory  to  Arka- 
,  delphia  higlier  than  from  same  point  to  Texarkana. 
Discrimination  in  rates  on  tin  plate  from  eastern  points  to  Salt  Lake  City  and 

Ogden,  Utah,  as  compared  with  rates  to  San  Francisco,  Cal.,  and  Portland, 

Oreg. 
Discrimination  in  rates  on  grain  from  Zumbrota,  Minn.,  to  Chicago,  111.,  as 

compared  with  rates  on  same  commodity  from  Red  Wing  and  Hastings, 

Minn.,  to  same  destination. 
Discrimination  \iy  railroads  in  furnishing  cars  for  shipment  of  coke  to  Marshall- 
town,  Iowa. 
Higher  rates  charged  on  coal  from  West  Virginia  to  Syracuse,  Ind.,  than  to 

Chicago,  111. 
Refusal  of  railroads  to  furnish  cars  for  the  shipment  of  coal  from  Monessen,  Pa., 

to  Jackson,  Mich. 
Higher  rate  charged  on  lumber  from  Griffithsville,  Ark.,  to  Imogen,  Iowa,  than 

to  Council  BlufEs,  Iowa. 
Discrimination  by  the  railroads  in  rates  on  coal  to  Norfolk,  Va. 
The  refusal  to  allow  cars  to  be  loaded  with  wood. 

Refusal  of  railroads  to  furnish  cars  for  the  loading  of  hay  at  Fowler,  Mich. 
Discrimination  in  rates  on  lumber  from  Dalton,  Ga.,  to  Cincinnati,  Ohio,  as  com- 
pared with  the  rate  from  Chattanooga,  Tenn. 
Certain  railroads  refuse  to  receive  shipments  of  hay  from  Dryden,   Mich., 

to  Washington,  D.  C. 
Discrimination  in  rate  on  burlap  bagging  Imported  Into  the  United  States. 
Refusal-  of  railroads  to  receive  and  ship  freight  on  their  published  tariff  to 

southeastern  ponts,  including  Nashville,  Tenn. 
Higher  rates  on  stoves,  carloads,  from  Springfield,  Mo.,  than  on  same  com- 
modity from  same  point  to  Gainesville,  Tex. 
Higher  rates  on  bags  from  St  Louis,  Mo.,  to  White  Cliff  than  to  Texarkana, 

Ark. 
Discrimination  in  rate  on  lumber  from  Dennyville,  Me.,  to  Union  Market,  Mass. 
Rate  on  carloads  furniture  is  40  cents  from  Houston,  Tex.,  to  Pine  Bluff,  Ark., 

while  in  opposite  direction  it  is  72  cents.  ' 

Railroads  charge  local  rates  on  shipments  of  lumber  from  points  in  Georgia 

to  Ohio  River  points  when  destined  to  points  beyond  instead  of  proportional 

rate. 
Higher  rate  charged  by  the  Illinois  Central  Railroad  from  Omaha,   Nebr„ 

to  Cherokee,  Iowa,  than  to  Sioux  City,  Iowa. 
Rates  on  furniture  from  Cincinnati,  Ohio,  to  Little  Rock,  Ark.,  as  compared  with 

rates  to  local  points  south  thereof. 
Discrimination  by  the  New  York,  New  Haven  and  Hartford  Railroad  Company 

in  parlor-car  rates. 
That  on  malt  shipments  under  transit  from  Red  Wing  to  eastern  destinations 

the  railroad  company  refuses  proportional  rate  on  grain  east  of  Chicago, 

while  grain  malted  in  Minneapolis  and  Chicago  from  Minneapolis  to  same 

destinations  is  allowed  proportional  rate  from  Chicago. 
Discrimination  in  passenger  service  and  rates  between  Cleveland,  Tenn.,  and 

Dalton  and  other  points  in  Georgia. 
Freight  rates  from  Waterville  and  Jordan,  Minn.,  to  Peoria,  111.,  on  grain  are 

twice  the  rate  from  Minneapolis,  Minn. 
Different  ratings  In  the  classification  of  cracklings  and  tankage. 
Rates  on  ice  in  carloads  between  points  In  the  State  of  Mississippi  on  the  Illinois 

Central  Railroad  as  compared  with  rates  between  points  in  States  of  Louisiana 

ana  Mississippi. 
Rate  on  rice  from  Crowley,  La.,  to  Pomona,  Cal.,  as  compared  with  rate  to  Los 

Angeles,  San  Francisco,  Portland,  and  Seattle. 
Rates  on  coal  from  Chandler,  Colo.,  to  Dexter,  Kans.,  as  compared  with  rate 

from  same  point  of  shipment  to  Arkansas  City,  Kans. 
Ohio  Coal  Tariff  Association  I,  O.  O.  No.  16,  and  Ann  Arbor  Railroad  Tariff 

I.  0.  C.  No.  565. 
Rate  on  coal  from  Centerville,  Iowa,  to  Jamesport,  Mo.,  as  compared  with  rate 
,  to  St  Joseph,  Mo. 
Refusal  of  railroads  to  use  interchangeable  switches  near  factory  in  York,  Pa. 
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Failure  to  furnish  empty  cars  to  the  Cumberland  Coal  Company  at  Douglas, 

W.  Va. 
Discrimination  at  Viclisburg,  Miss.,  in  declining  to  transport  freight  as  con- 
signed. 
Rates  from  Atlanta  and  Buford,  Ga.,  and  Chattanooga,  Tenn.,  to  Fayetteville,  as 

compared  with  rates  from  Fayetteville  to  same  points. 
Discrimination  in  passenger  rates  in  transporting  laborers  from  Kansas  City, 

Mo.,  to  various  points  in  llissouri  and  Texas. 
Higher  rate  on  corn  from  Marion,   Kans.,  than  from  Kansas  City,  Mo.,  to 

Bridgeport,  Tex. 
Rate  on  corn  from  Deerfield,  Mo.,  to  Detroit,  Tex.,  as  compared  with  the  rate  on 

same  commodity  frwn  same  point  of  shipment  to  Texarliana. 
Discrimination  in  furnishing  cars  for  shipments  of  grain  from  New  Holland, 

Ohio. 
Rate  on  doors  (carloads)  from  Macon,  Ga.,  to  Bristol,  Tenn.,  as  compared  with 

rate  on  same  to  Roanoke,  Va.  ^ 

Advance  of  2  cents  per  100  pounds  in  rates  on  yellow-pine  lumber  to  Ohio 

River  points. 
Discrimination  in  sale  of  passenger  tickets  to  traveling  men. 
Rates  from  Denver  and  Greeley,  Colo.,  to  Price,  Utah,  higher  than  to  Salt  Lake 

City  and  Ogden,  Utah. 
Discrimination  on  mixed  carloads  of  buggies  and  wagons  by  official  classifica- 
tion committee. 
Discrimination  in  rates  on  grain  and  grain  products. 
Rates  on  cabbage  from  Frenier,  La.,  to  Chicago,  111.,  as  compared  with  rates  on 

same  commodity  to  same  point  from  New  Orleans,  La. 
Refusal  of  railroads  to  furnish  cars  for  shipping  cordwood  from  Buena  Vista, 

Va. 
Refusal  of  railroads  to  furnish  cars  for  grain  shipments  from  Penfield,  III.  * 
Rates  on  sheet  steel  from  Ashland  to  Eastern  and  Texas  points  as  compared 

with  rates  from  Pittsburg  on  same  commodity  to  same  points. 
Discrimination   in   rate  on   lumber   from   Double   Springs,  Tenn.,  to  Toronto, 

Ontario. 
Rate  on  ice  from  Elgin  to  Chicago,  111.,  as  compared  with  rate  on  same  com- 
modity to  same  point  from  Lake  Geneva  and  Twin  Lakes,  Wis.,  and  other 

points. 
Additional  charge  of  50  cents  per  ton  on  coal  when  loading  cars  from  wagons 

at  Irwin,  Pa. 
Discrimination  in  the  distribution  of  cars  at  Bearden,  Ark. 
Advance  in  rates  on  lumber  from  Memphis,  Tenn.,  to  New  Orleans,  La.,  Mobile, 

Ala.,  and  Pensacola,  Fla. 
Rates  to  Pacific  coast  points  as  compared  with  the  rates  to  Denver,  Colo. 
Rates  on  sugar  from  New  Orleans,  La.,  to  Murphysboro  and  Centralia,  111.,  as 

compared  with  rate  on  same  commodity  from  same  point  of  shipment  to  St 

Louis,  Mo. 
Discrimination  in  rate  on  beer  from  Milwaukee,  VCis.,  to  Mdorhead,  Minn. 
Discrimination  in  the  furnishing  of  cars  for  shipment  of  wheat  from  Wilson- 

ville,  Nebr. 
Rates  on  wool  from  Rawlins,  Wyo.,  as  compared  with  rates  on  same  commodity 

from  Cheyenne,  Wyo.,  and  Ogden,  Utah,  to  Boston,  Mass. 
Discrimination  in  rates  on  cotton  yarn  from  Mobile,  Ala.,  to  Griffin,  Ga.,  Colon, 

Mich.,. and  Sheboygan,  Wis. 
Claims  certain  railroads  refuse  to  enter  into  negotiations  with  reference  tp 

divisions  of  freight  rates  from  St.  IjOuIs,  Kansas  City,  and  other  points  to 

Alba.  Tex. 
Rate  on  oranges  from  Tildenville,  Fla.,  to  Griffin,  Ga.,  as  compared  with  rate  on 

same  to  Atlanta,  Ga.  . 

Rates  on  potatoes,  carloads,  from  Saginaw,  Mich.,  to  Atlanta,  6a.,  as  compared 

with  rate  on  same  commodity  from  same  point  of  shipment  to  Jesup,  Ga. 
Railroads  issued  an  order  prohibiting  handling  of  grain  from  Kansas  points  t9 

Kansas  City,  Mo.,  unless  consigned  to  Richardson  &  Co.,  Kansas  City,  Mo. 
Discrimination  against  complainants  on  shipments  of  flour  from  St  Louis,  Mo., 

to  Jackson,  Miss. 
Advance  in  rate  on  corn  from  Kansas  City,  Mo.,  to  Spencer,  Iowa. 
Discrimination  in  freight  rates  from  Cedar  Rapids,  Iowa,  to  eastern  PO'BiS. 
Discrimination  in  rates  on  cement  and  coal  from  Chicago,  111.,  to  Northfleia, 

Minn.,  as  compared  with  rates  on  same  to  St.  Paul,  Minn. 


APPEKDIX  D.  389 

Discrimination  by  the  Pennsylyanla  Railroad  Company  in  rates  on  coal  from 

points  on  the  Chesapeake  and  Ohio  Railway  Company  from  Washington. 

D.  0.,  to  Rosslyn,  Va.,  in  favor  of  coal  via  Its  own  line  to  same  point  of 

destination. 
Bates  on  safes  from  Rowesville,  S.  C,  to  Hamilton,  Ohio,  as  compared  with  the 

rate  charged  from  Hamilton  to  Rowesville. 
Discrimination  in  rate  on  corn  from  Kansas  City,  Mo.,  Atchison,  Kans.,  etc.,  to 

Atlanta,  Tex.,  as  compared  with  the  rate  to  Texarkana,  Tex. 
Discrimination  by  the  St.  Louis  and  San  Tranciseo  Railroad  in  rate  on  lime 

from  Ashgrove,  Mo.,  to  Holdenvllle,  Ind.  T.  ^ 

Refusal  of  the  Chicago,  Rock  Island  and  Pacific  Railwiiy  Company  to  establish 

through  rates  from  Sheboygan,  Wis.,  to  Wilton  Junction,  Iowa. 
Discrimination  in  rate  on  staves  from  Marianna,  Ark.,  to  New  Orleans,  La. 
Discrimination  in  rates  on  scrap  iron  from  Wabash  and  Warsaw,  Ind.,  to  South 

Bend  and  Michigan  City,  as  compared  with  the  rate  to  Chicago,  etc. 
Business  has  been  destroyed  by  unjust  discrimination  by  railroads  at  Philadel- 
phia, Pa. 
Rates  on  wool  from  Fort  Wayne  and  Knox,  Ind.,  to  eastern  points  the  same  as 

the  rates  from  Chicago  to  same  points  of  destination. 
Higher  rate  on  brick  to  Durant,  Miss.,  than  to  Jackson,  Miss.,  the  former  being 

an  intermediate  station. 
Discrimination  in  freight  rates  favor  Lowell,  Mass. 
Refusal  to  allow  free  going  passage  for  man  sent  to  take  charge  of  three  cars  of 

cattle  shipped  from  a  point  in  Minnesota  to  Nashua,  Mont. 
Discrimination  in  rates  on  bananas  from  New  Orleans,  La.,  to  Natchez,  Miss.,  as 

compared  with  rates  to  Vicksburg,  Miss. 
Rate  on  coal  from  Webster,  Pa.,  to  Dune  Park,  Ind.,  as  compared  with  rate  from 

same  point  to  Chicago,  III. 
»  Rate  on  shingles  and  laths  from  stations  to  Madisonville,  Tenn.,  as  compared 

with  the  rate  from  the  same  points  to  Knoxville,  Tenn. 
Advance  in  rates  on  hard  and  soft  wood  from  Andover,  Conn.,  to  Boston,  Mass. 
Advance  in  rates  on  stoneware  from  St.  Louis,  Mo.,  to  Shreveport  and  Alexan- 
dria, La. 
Discrimination  in  charging  a  higher  rate  for  a  shorter  than  for  a  longer  haul. 
Hates  on  sugar  from  New  Orleans,  La.,  to  Texas  common  points  and  in  Indian 

and  Oklahoma  Territories. 
Discrimination .  in  furnishing  cars  for  fruit  shipments  favor  Armour  &  Co., 

Chicago,  111. 
Discrimination  in  freight  rates  against  Arkansas  City,  Kans. 
'Discrimination  in  freight  rates  against  Abbeville,  Ala. 
Discrimination  in  furnishing  cars  for  grain  shipments  from  Lebanon,  Nebr.,  to 

Chicago,  St.  Louis,  and  Kansas  City,  Mo. 
Rates  on  tobacco  from  Louisville,  Ky.,  to  Norfolk,  Va.,  and  Newport  News,  Va., 

are  more  than  the  rates  on  the  same  commodity  from  Louisville,  Ky.,  to  Balti- 
more, Philadelphia,  and  New  York  City. 
Rate  on  timber  from  Beech  Bluff,  Tenn.,  to  Chicago,  as  compared  with  the  rate 

from  Jackson  to  same  point. 
Violation  of  long  and  short  haul  shipments  of  yellow-pine  lumber  from  Louis- 
iana, Texas,  and  southern  points  to  Blanchard,  Iowa. 
Discrimination  in  rates  by  the  Central  Traffic  Association  in  favor  of  Wheeling, 

W.  Va.,  Toungstown,  Canton,  Cambridge,  and  Pittsburg,  Pa. 
Discrimination  in  passenger  accommodations  at  West  Point,  Tex. 
Advance  in  rates  to  Texas  points  and  reduction  in  rates  to  Oklahoma  Territory 

points. 
Discrimination  of  rates  on  cement  to  points  in  the  Central  Freight  Association 

territory. 
Higher  rate  on  coal  to  Camilla  than  to  Pelham,  Ga.,  8  miles  south  of  Camilla, 

amounting  to  50  cents  per  ton. 
Unjust  discrimination  in  rates  in  effect  in  Oklahoma  and  Indian  Territories,  as 

compared  with  those  in  effect  in  adjoining  States. 
Higher  rates  on  cowpeas  than  on  corn  from  points  in  South  and  North  Carolina 

(named)  to  New  Orleans,  La. 
Refusal  to  furnish  cars  for  loading  grain  at  Lily,  S.  Dak. 
Rate  on  brick  (carloads)  to  Ottumwa,  Iowa. 
Discrimination  in  rate  on  hosiery  from  Mankato  to  Missouri  River  points  as 

compared  with  rate  on  same  commodity  from  Bockford,  111.,  to  same  points. 
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Advance  in  rates  on  coal  from  the  Thacker  district  of  West  Virginia  to  Hillsboro, 
Oliio,  from  90  cents  to  $1.15  per  ton. 

Discrimination  in  rates  on  cotton-seed  oil  to  New  York,  and  cotton-seed  meal  to 
Boston,  Mass. 

Advance  in  rate  on  cotton  from  Marshall,  Tex.,  to  Shreveport,  La. 

Delay  in  shipment  of  goods  from  Zanesville,  Ohio,  to  Kacine,  Wis.,  as  compared 
with  the  time  required  for  shipment  from  New  York  City  to  the  same  destina- 
tion. 

Issuance  of  an  order  prohibiting  coast  shippers  from  loading  lumber  and'  shingles 
in  cars  of  certain  railroads  for  Burlington  points. 

A  lower  rate  on  structural  iron,  etc.,  from  Chicago  and  common  points  and  Mis- 
sissippi River  points  to  Colorado  when  material  was  for  the  construction  of 
beet-sugar  factories,  the  same  being  one-half  the  usual  rate. 

llefusal  of  shipments  to  points  that  are  located  on  electric  car  lines. 

Discrimination  in  minimum  carload  weights  on  lumber  from  Garland  City,  Ark., 
when  consigned  to  New  Orleans,  La.,  for  export 

Discrimination  against  Atlanta,  Ga.,  in  freight  rates  which  exist  on  shipments 
between  Louisville,  Ky.,  and  Atlanta,  and  Louisville  and  Birmingham. 

Excessive  rates  on  potatoes  from  Morgan,  Utah,  to  Geary,  Okla. 

Advance  in  rates  on  liquors  in  wood  from  Peoria,  111.,  to  Pacific  coast  points. 

Higher  rates  from  Mississippi  River  points  to  Little  Rock  and  Pine  BlufC,  Ark., 
than  to  local  points. 

Discrimination  in  rates  from  Coffeyville,  Kans.,  to  Edmond,  Okla.,  as  compared 
with  rates  to  Oklahoma  City,  Okla. 

Rating  canned  beef  and  beef  and  pork  as  compared  with  bacon  and  ham  io  the 
Southern  classification. 

Discrimination  against  the  port  of  San  Diego,  Cal. 

Advance  in  rates  on  whisky,  carloads,  from  Cincinnati,  Ohio,  to  Pacific  coast 
points. 

Rate  on  corn,  carloads,  from  Wathena,  Kans.,  and  Amity,  Mo.,  to  Postville,  Iowa.  ' 

That  in  two  shipments  of  vehicles  from  Binghamton,  N.  Y.,  one  to  Cedarfalls, 
Iowa,  and  the  other  to  Charles  City,  Iowa,  the  charge  was  higher  than  the 
rate  to  St.  Paul  and  Minneapolis,  Minn. 

Rate  on  cement  from  Denver,  Colo.,  and  other  Colorado  common  points,  as  com- 
pared with  rates  from  Missouri  River  to  same  destination. 

Different  rates  charged  on  different  kinds  of  lumber  in  shipments  from  Virginia 
to  New  York  State. 

Railroads  refuse  to  furnish  ears  for  loading  of  lumber  from  Montrose,  Ark. 

Refusal  of  railroads  to  furnish  cars  for  shipment  of  lumber  from  Sayre,  Ark. 

Rate  on  tin  plate  from  Martins  Ferry,  Ohio,  to  Bluefield,  W.  Va.,  as  compared 
with  rate  on  same  commodity  to  points  east  of  Bluefield. 

Rates  on  lumber  from  points  in  Arkansas,  Mississippi,  Alabama,  and  Georgia  to 
Petersburg,  Ind.,  as  compared  with  the  rates  from  same  points  to  Washington 
and  Oakland  City,  Ind. 

Rate  on  sheep,  carloads,  from  South  Omaha,  Nebr.,  to  Glenwood,  Iowa,  as  com- 
pared with  rates  from  same  point  of  origin  to  Pacific  Junction,  Iowa,  and 
Chicago,  111. 

Rate  on  chemical  sheet  lead,  carloads,  from  Chicago,  111.,  to  Montgomery,  Ala., 
as  compared  with  rate  on  same  commodity  from  same  point  of  shipment  t» 
Mobile,  Ala. 

Rate  on  shipments  of  lumber  from  Laplata,  Mo.,  to  Fairfield,  Iowa,  as  compared 
with  rate  on  same  kind  of  freight  from  St.  Louis,  Mo.,  to  Fairfield,  Iowa. 

Higher  rate  charged  on  school  furniture,  carloads,  from  Muskegon,  Mich.,  to 
Nampa,  Idaho,  than  to  Portland,  Oreg. 

Higher  charge  on  lumber  from  Parkfalls,  Wis.,  to  Chicago,  III.,  than  from  Ash- 
land, Wis.,  to  same  destination. 

Rate  on  flour,  less  than  carloads,  from  Trebeins,  Ohio,  to  Dingess,  W.  Va. 

Rate  on  lignite  or  coal  from  Minneapolis,  Minn.,  to  Deepriver,  Iowa,  as  com- 
pared with  the  rate  on  coal  from  Whatcheer,  Iowa,  to  Minneapolis,  Minn. 

Rate  on  soft  coal  from  Colorado  points  to  Stratford,  Tex.,  as  compared  with 
the  rate  from  same  points  of  origin  to  Liberal,  Kans. 

Passenger  fare  from  Westplains,  Mo.,  to  Davenport,  Iowa,  as  compared  with 
the  rate  of  fare  in  the  opposite  direction,  and  also  the  round-trip  fare  between 
the  same  points. 

Rates  on  lumber  from  Saginaw,  Mich.,  to  points  on  the  New  York  and  Long 
Branch  Railroad,  as  compared  with  rates  from  Buffalo  and  Tonawanoa, 
N.  Y.,  to  same  points. 
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Rate  on  lumber  from  Winchester,  Tenn.,  to  Toledo  and  Akron,  Ohio,  as  com- 
pared with  rate  from  same  point  to  Buffalo,  N.  Y. 

Discrimination  in  rates  on  wheelbarrows  from  Saginaw,  Mich.,  to  Shreveport, 
La. 

Bate  on  live  stock  from  points  adjacent  to  Oreston,  Iowa,  and  to  St.  Joseph, 
Mo.,  as  compared  with  rate  on  same  kind  of  freight  to  Omaha,  Nebraska  City, 
or  Chicago. 

Failure  to  furnish  cars  for  shipment  of  pulp  wood  from  Alborn,  Minn.,  to 
Appleton,  Wis. 

Excessive  rates  on  cotton  yarn  from  Mobile,  Ala.,  to  Washington,  N.  C,  as  com- 
pared with  other  rates  in  same  territory. 

Discrimination  in  rate  on  coal  from  Pennsylvania  points  to  Windsor  Locks, 
Gonin.,  as  compared  with  the  rates  to  Hartford,  Conn.,  and  Springfield,  Mass. 
Also  rates  on  paper  stock  from  Windsor  Locks,  Conn.,  to  Hartford,  Conn.,  and 
Springfield,  Mass. 

Discrimination  in  grain  rates  in  favor  of  Louisville,  Ky.,  shippers  and  against 
St  Louis,  Mo.,  grain  merchants. 

Discrimination  in  rates  on  corn  from  Nebraska  points  to  Keosauqua,  Iowa,  as 
compared  with  rates  to  Chicago  and  St.  Louis. 

Discrimination  in  the  delivery  of  freight  at  Danbury,  Conn. 

Excessive  rates  on  cabbage  from  Yonges  Island,  S.  C,  to  Thumond,  W.  Va.,  as 
compared  with  rates  from  same  point  of  origin  to  Huntington,  W.  Va. 

Rate  on  anthracite  coal,  smaller  than  pea,  to  Muirkirk,  Md.,  as  compared  with 
rate  on  same  traffic  to  Washington,  D.  C. 

Rate  on  lumber  from  Southern  territory  to  Chester,  111.,  as  compared  with  rate 
on  like  traffic  to  Bast  St.  Louis,  111. 

That  the  Baltimore  and  Ohio  Railroad  Company  refuses  to  furnish  sidetrack 
facilities  near-Barnesville,  Ohio. 

Rate  on  lumber  from  Prospect  and  Lesters,  Tenn.,  and  Athens,  Ala.,  to  Buffalo, 
N.Y. 

Discrimination  in  rate  on  coal  from  Colorado  points  to  .Vernon,  Tex.,  as  com- 
pared with  rate  to  Wichita  Falls  and  Fort  Worth,  Tex. 

Discrimination  in  rate  on  lemons  from  New  York  to  Carrollton,  Ga.,  as  com- 
pared with  the  rate  on  like  trafl:ic  from  New  York  to  Griffin,  Ga. 

Rate  on  bags  from  California  points  and  on  salt  from  Utah  common  points 
to  Newcastle,  Colo.,  as  compared  with  rate  on  like  traflic  to  Denver  Colo. 

That  the  Illinois  Central  Kailroad  Company  refuses  them  stop-over  privileges 
In  Illinois  for  shipment  of  ware. 

Rate  on  oats,  carloads,  from  St,  Anthony,  Idaho,  to  Rifle,  Colo.,  as  compared 
with  rate  on  like  traffic  from  same  point  of  origin  to  Denver,  Colo, 

Discriminatin  in  rate  on  crude  petroleum  from  New  Orleans,  La.,  to  Parkers- 
burg,  W.  Va.,  as  compared  with  the  rate  in  the  opposite  direction. 

Unjust  discrimination  In  shipments  of  butter  out  of  Cleveland,  Ohio,  to  Collln- 
wood,  Ohio. 

Unjust  discrimination  In  rates  on  grain  and  grain  products  from  points  on  the 
Baltimore  and  Ohio  Southwestern  Railroad  to  Utica,  Ohio. 

Discrimination  in  rates  from  the  Ohio  River  points  and  the  West  to  Helena  and 
McRae,  6a. 

Rates  on  agate  and  enameled  goods  from  Terre  Haute,  Ind.,  to  Montgomery,  Ala., 
as  compared  with  rates  on  same  kind  of  traffic  from  New  York  and  Baltimore 
to  same  point  of  destination. 

Olassificatlon  of  laundry  machinery. 

Discrimination  in  rate  on  timothy  seed,  carloads,  from  Edina,  Mo.,  to  Cincin- 
nati, Ohio. 

Excessive  rates  on  wagons  from  South  Boston,  Va.,  to  Memphis,  Tenn.,  as  com- 
pared with  rate  from  Memphis,  Tenn.,  to  Austin,  Tex. 

Excessive  rate  on  lumber  from  Frederick,  Wis.,  to  Janesville,  Wis.,  as  com- 
pared with  rate  from  same  point  of  origin  to  Chicago,  111. 

Rates  from  Texarkana,  Ark.,  to  New  Orleans,  La. 

Rate  on  lumber,  carloads,  from  Lake  Charles,  Westlake,  Edgerly,  and  Vinton, 
La.,  to  Galveston,  Tex.,  for  export  to  Mexico,  as  compared  with  rate  to  Gal- 

'    veston  proper  and  for  export  to  other  points. 

Rates  on  flre  brick  from  Olive  Hill,  Ky.,  to  Chicago,  111.,  as  compared  with  rates 
on- like  traffic  from  Ashland,  Ky.,  and  other  points  to  Chicago,  111. 

Discrimination  in  rate  on  bagging  from  Charleston,  S.  O.,  to  Carrollton,  Ga.,  as 
•  compared  with  rates  to  Newnan,  Bremen,  and  Cedartown,  Ga. 
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Higher  rates  charged  on  furniture  from  Bvansville,  Ind.,  to  Atlanta,  Ga.,  than 

on  lilie  shipments  north  bound.  , 

Higher  rate  on  soft  coal  from  Chicago,  111.,  to  Sparta,  Mich.,  than  to  La  Crease,  Wis. 
Discrimination  in  rates  from  Moberly,  Mo.,  to  East  Hannnibal  and  East  St 

Louis,  111. 
Higher  rates  from  Chicago,  111.,  to  Thacker,  W.  Va.,  than  to  Norfolk,  Va. 
Higher  rate  on  hosiery  from  Mankato,  Minn.,  to  eastern  points  than  to  western 

points. 
Rate  on  machinery  from  Chicago,  III.,  to  Manila,  P.  I.,  In  less  than  carloads,  as 

compared  with  rate  on  carloads  to  same  point. 
Rate  on  oalc  staves  from  Orange,  Tex.,  to  New  Orleans,  La.,  as  compared  with 

the  rate  from  Rockland,  Tex.,  a  point  farther  distant,  to  same  destination. 
Rate  on  potatoes  and  onions,  carloads,  from  St.  Paul,  Minn.,  to  Shreveport,  La., 

as  compared  with  rate  on  like  traffic  from  same  point  of  shipment  to  New 

Orleans,  La. 
Discrimination  in  rates  on  oak  lumber  from  points  on  the  Chesapeake  and  Ohio 

Railway  to  Philadelphia,  Pa. 
Rates  on  sugar,  carloads,  from  Cora  Plantation,  75  miles  above  New  Orleans, 

La.,  to  St.  Louis,  Mo.,  as  compared  with  rate  on  like  ti-affic  from  New  Orleans, 

etc.,  to  St.  Louis,  Mo. 
Rate  on  lumber  from  Norfleld,  Miss.,  to  Lawrenceburg,  Ky.,  an  intermediate 

point,  higher  than  to  Lexington,  Ky. 
Refusal  of  shiijnients  consigned  unless  the  freight  was  guaranteed. 
Discrimination  of  the  Trans-Continental  Passenger  Association  by  their  refusal 

to  grant  the  American  Federation  of  Labor  a  spe(;ial  rate  for  their  conven- 
tion at  San  Francisco,  Cal. 
Discrimination    against   shipments   of   live   stock   from    Starksville,    Miss.,   to 

New  Orleans,  La.,  as  compared  with  rates  from  same  point  of  origin  to  St. 

Louis,  Mo. 
Refusal  to  route  shipments  of  corn  from  Marengo,  Iowa,  to  points  as  requested 

by  shipper. 
Rate  on  flour  from  Minneapolis,  Minn.,  to  New  York  City  as  compared  with  rate 

on  same  commodity  from  same  point  of  shipment  to  Philadelphia  and  iwints 

in  New  York  State. 
Rates  on  brick,  carloads,  from  St.  Louis,  Mo.,  to  Gulfport,  Miss.,  as  compared 

with  rate  on  same  commodity  from  St.  Louis,  Mo.,  to  Mobile,  Ala. 
Rates  on  whisky,  wine,  etc.,  from  St.  Louis,  Mo.,  Cairo,  111.,  and  Memphis,  Tena, 

to  Little  Rock,  Ark.,  as  compared  with  rates  on  same  commodities  to  points 

beyond.  , 

Rate  on  butter  by  express  from  New  York  City  to  Rock  Islaq^,  111.,  as  compared 

with  rate  on  same  commodity  from  New  York  City  to  an  intermediate  point 
Refusal  of  carriers  to  accept  hay  for  transportation  while  at  the  same  time  they 

accept  grain  and  grain  products. 
Rate  on  soap  from  Boston,  Mass.,  to  Seattle,  Wash. ;  also  from  Seattle,  Wash., 

to  Boston. 
Advance  in  rate  on  coal  from  San  Antonio,  N.  Mex.,  to  El  Paso,  Tex. 
Rate  on  peanuts  from  Danville,  Tenn.,  to  St.  Louis,  Mo.,  as  compared  with  rate 

on  same  commodity  from  Tennessee  River  landings  to  same  destination  via 

Danville. 
Failure  to  furnish  cars  for  transportation  of  goods  at  Greenville,  Pa. 
Rating  on  a  mixed  carload  of  carbonated  beverages. 

Refusal  of  New  York,  New  Haven  and  Hartford  Railroad  to  pro  rate  on  petro- 
leum products  in  carload  lots  from  points  in  Ohio,  Pennsylvania,  and  Indiana 

to  points  on  the  lines  of  tlieir  road. 
Rate  on  dried  beans,  carloads,  from  San  Francisco,  Cal.,  to  Helena,  Mont,  as 

compared  with  the  rate  on  same  commodity  from  same  point  to  St  Paul,  Minn. 
Rate  on  telegraph  poles  from  jwiuts  in  Connecticut  to  Worcester,  Mass.,  as  com- 
pared with  rates  on  lumber. 
Higher  rates  on  whisky  in  wood,  less  than  carloads,  from  Milwaukee,  Wis.,  to 

Butte,  Helena,  and  Billings,  Mont.,  than  is  charged  to  San  Francisco,  Oal., 

from  same  point  of  shipment. 
Classification  of  floor  oilcloths  and  linoleum. 
Rate  on  coal  from  West  Virginia  points  to  Chicago,  111.,  for  use  of  railroads, 

lower  than  commercial  rate  between  same  points. 
Excessive  rate  on  hogs,  carloads,  from  Charles  City,  Iowa,  to  Chicago,  I"-' ^ 

compared  with  rates  from  St.  Paul,  Minn.,  to  Sioux  City,  Iowa,  and  Omana, 

Nebr.,  to  same  point  of  destination. 


APPENDIX  D.  393 

Rate  on  fourtli-class  freight  from  Memphis,  Tenn.,  to  Poplar  Bluff,  Mo.,  as 
compared  with  rate  on  same  class  of  freight  from  Memphis,  Tenn.,  to  St. 
Louis,  Mo. 
Rate  on  scrap  leather  from  Gloversville,  N.  Y.,  to  Bridgeport,  Conn.,  as  com- 
pared with  rate  on  same  commodity  from  same  point  of  origin  to  Baltimore, 
Md. 
Bate  on  leather,  less  than  carloads,  from  Pacific  coast  terminals  to  Kingfisher, 
Okla.,  as  compared  with  rate  to  Missouri  River  common  points. 

Rate  on  rye,  carloads,  from  East  St.  Louis,  111.,  to  OwenSboro,  Ky.,  as  compared 

with  rate  on  same  commodity  from  same  point  of  origin  to  Louisville,  Ky. 
Unjust  dlscrimiuation  by  various  railroads  in  refusing  to  accept  their  so-called 
"  watches  "  as  freight. 

Rates  oa  crockery  from  East  Liverpool,  Ohio,  to  various  points,  as  compared 
with  the  rates  from  London  and  Jjiverpool,  England. 

Refusal  of  railroad  company  to  receive  or  discharge  freight  at  Clear  view,  Ind.  T. 

Refusal  of  railroad  company  to  receive  golden  seal  or  yellow  root  for  transpor- 
tation hy  freight. 

Overcharge  and  delay  In  shipment  of  7  horses  and  a  buggy  from  Philadelphia, 
Pa.,  to  Waverly,  Va. 

Rate  on  furniture,  carloads,  from  Mountairy,  N.  C,  to  Kirksville,  Mo.,  as  com- 
pared with  rate  on  like  traffic  from  same  point  of  shipment  to  Kansas  City, 
Mo.,  and  Omaha,  Nebr. 

Rate  from  Mississippi  River  to  Utah  common  points  as  compared  with  rate  from 
same  point  of  origin  to  intermediate  points. 

Failure  to  furnish  refrigerator  cars. 

Rate  on  refined  oil  from  Humboldt,  Kans.,  to  Kansas  City  and  St.  Louis.  Mo., 
as  compared  with  rate  on  like  traffic  from  Humboldt,  Kans.,  to  Springfield,  Mo. 

Discrimination  and  advance  in  rate  on  chestnut  oak  tan  bark  from  Wayne, 
W.-  Va.,  to  Columbus,  Ohio. 

Refusal  of  New  York,  New  Haven  and  Hartford  Railroad  to  be  a  party  to  the 
through  published  rate  on  lubricating  oil  from  Pittsburg,  Pa.,  district  to  Bos- 
ton, Mass.,  and  points  taking  Boston  rates. 

Rate  on  watermelons  from  Texas  common  points  to  Anadarko,  Okla.,  as  com- 
pared with  rate  to  Chickasha,  Ind.  T. 

Rate  on  coal  from  Huntington,  Pa.,  to  Kensington,  Conn.,  as  compared  with  rate 
on  same  commodity  from  same  point  of  origin  to  Hartford,  Conn.,  and  Spring- 
field, Mass. 

Rates  on  drugs,  etc.,  from  Baltimore,  Md.,  to  Utah  and  Colorado  points,  as  com- 
pared with  rates  to  California  points  from  same  point  of  origin. 

Unjust  classification  of  an  article  commonly  called  "  reels." 

Excessive  rate  on  shoes  from  Columblis,  Ohio,  to  Ogden,  Utah,  as  compared  with 
rate  on  same  commodity  from  same  point  of  origin  to  San  Francisco,  Cal. 

Rate  on  scrap  iron,  carloads,  from  Anaconda,  Mont,  to  Tacoma,  Wash.,  as  com- 
I>ared  with  the  rate  on  same- commodity  from  same  point  of  shipment  to  Den- 
ver, Colo. 

Diacrimination  in  rates  from  Las  Vegas,  N.  Mex.,  to  Santa  Fe,  N.  Mex.,  and 
from  El  Paso,  Tex.,  to  San  Antonio,  N.  Mex. 

Overcharge  on  shipment  of  one  car  of  empty  bottles  from  Terre  Haute,  Ind.,  to 
Dawson,  6a. 

Discrimination  by  the  trans-continental  lines  in  freight  charges  to  the  Pacific 
coast  on  the  milled  products  of  corn  as  compared  with  the  charge  for  the 
whole  grain. 

Rates  from  Barre,  Vt.,  to  Newark,  Ohio,  as  compared  with  rates  from  same  point 
of  origin  to  Columbus,  Zanesville,  and  other  points  in  Ohio. 

Discrimination  in  rates  on  cotton  seed  from  stations  on  the  Texas,  and  Pacific 
Railway  to  Texarkana,  Tex. 

Discrimination  in  rates  from  St.  Louis,  Mo.,  to  Texarkana,  Ark.,  as  compared 
with  rates  to  Little  Rock  and  Port  Smith,  Ark. 

Rate  on  books  from  Chicago,  HI.,  to  Pacific  coast  points  as  compared  with  rates 
from  Chicago,  111.,  to  intermediate  points. 

Excessive  charges  on  shipment  of  household  goods  from  Paterson,  N.  J.,  to 
Chapelhill,  N.  C,  as  compared  with  charges  on  shipment  of  new  furniture, 
etc.,  from  New  York  City  to  Chapelhill,  N.  O. 

Rate  on  lumber  from  Chicago,  111.,  to  San  Francisco,  Cal.,  as  compared  with  rate 
on  same  commodity  in  the  opposite  direction. 

Adyanee  in  estimated  weight  of  apples  per  barrel. 
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Rate  on  flour  from  Pawnee,  Okla.,  to  Port  Smith,  Ark.,  as  compared  with  the 

rate  on  like  traffic  from  same  point  of  shipment  to  Cameron,  Ind.  T. 
Rate  on  lumber,  carloads,  from  Stevenson,  Decatur,  and  Huntsville,  Ala.,  to 

Cleveland,  Ohio,  as  compared  with  the  rate  from  same  points  to  Buffalo,  N.  Y. 
Rates  on  wheat,  carloads,  from  Chicago,  111.,  to  Milton,  Ind.,  as  compared  with 

the  rates  on  like  traffic  to  Connersville,  Hagerstown,  and  Richmond,  Ind. 
Rates  on  rattan  and  reeds  from  New  York  City  to  Chicago,  111.,  as  compared 

with  rate  from  European  points  to  same  point  of  destination. 
Rate  on  lumber  from  Valdosta,  Ga.,  to  Madisonville,  Tenn.,  higher  than  rate 

from  same  point  of  shipment  to  Knoxville,  Tenn.,  a  point  farther  distant. 
Discrimination  in  rates  on  hides  and  sheep  pelts  from  points  in  Idaho,  Wash- 
ington,  and  Wyoming  to   Minneapolis,   Minn.,   as  compared  with  the  rates 

on  like  traffic  from  Spokane,  Wash.,  and  Helena  and  Butte,  Mont. 
Rates  on  wire,  carloads,  from  Cleveland,  Ohio,  and  Pittsburg,  Pa.,  to  Tecumseh, 

Mich.,  as  compared  with  rates  on  like  traffic  from  same  points  of  shipment  to 

Adrian,  Mich. 
Higher  rates  on  cement  from  Baybridge,  Ohio,  to  Chapin,  III.,  than  to  Bast 

St.  Louis,  111. 
Excessive  charge  on   vegetables   shipped  in  mixed  carloads  from   St.  Louis, 

Mo.,  to  Pensacola,  ria.,  as  compared  with  rate  on  like  traffic  when  shipped 

In  straight  carload  lots  from  and  to  same  points. 
Excessive  rate  on  oats,   carloads,  from  points  In   north  Texas  to  points  in 

Ariona,  as  compared  with  rate  on  like  traffic  to  points  in  California. 
Excessive   charges   on   one   car   of   drilling   machinery   shipped   from   Filson, 

Ky.,  to  Paola,  Kans.,  as  compared  with  charges  on  similar  shipments  from 

Akron,  Ohio,  to  Chanute,  Kans. 
Tariff   discrimination   In   favor   of   so-called   trust   plants   located   at  Hutch- 
inson, Kans.,  and  points  in  Louisiana. 
Excessive   freight   charges    on    structural    steel    from   Pittsburg,    Pa.,   to  Hot 

Springs,  Ark.,  as  compared  with  rates  on  nails,  wire,  bars,  horseshoes  and 

plates,  to  same  point  of  destination. 
Discrimination  In  freight  rates  against  Owensboro,  Ky.,  and  other  cities  south 

of  the  Ohio  River  and  In  favor  of  cities  north  of  the  Ohio  River. 
Higher  rate  on  salt  from  Detroit,  Mich.,  to  Charleston,  Mo.,  than  to  Birdpoint, 

Mo.,  a  station  farther  distant  on  same  line. 
Classification  of  horse  blankets. 

Higher  rates  from  Sacramento,  Cal.,  to  Medford,  Oreg.,  than  from  San  Fran- 
cisco, Cal.,  to  Medford,  Oreg.,  over  same  line  and  in  same  direction,  the 

shorter  distance  being  included  within  the  longer  distance. 
Excessive  rate  on  lumber  from  Pldcock,  Ga.,  to  Front  Royal,  Va.,  as  compared 

with  rate  from  Valdosta,  Ga.,  to  same  potnt. 
Unjust  freight  classification  on  machine  tools  west  of  the  Mississippi  River. 
Failure  to  furnish  cars  for  shipment  of  potatoes  from  Reed  City,  Mich. 
Excessive  charges  on  one  car  of  drilling  machinery  shipped  from  Filson,  Ky., 

to  Poala,  Kans.,  as  compared  with  charge  on  similar  shipments  from  Akron, 

Akron,  Ohio,  to  Chanute,  Kans. 
Advance  In  rate  on  oil  other  than  cotton-seed  and  linseed  oil,  from  New  Xork, 

N.  Y.,  to  Richmond,  Va. 
Higher  rates  on  potatoes  from  Machipongo,  Eastvllle,  and  Cobb,  Va.,  to  Phila- 
delphia, Pa.,  than  to  New  York,  N.  Y. 
Advance  in  rates  on  cotton  seed,  carloads,  from  Bonlta,  La.,  to  Pine  Bluff  and 

Little  Rock,  Ark. 
Advance  in  rate  on  furniture,  carloads,  from  Hlghpolnt,  N.  C,  to  Emporia, 

Va. 
Rates  on  fertilizers  from  Montgomery,  Ala.,  to  certain  points  In  Mississippi, 

alleged  to  be  higher  than  rates  made  by  combination. 
Rates  on  corn  from  Kansas  City,  Mo.,  and  Omaha,  Nebr.,  to  New  Orleans,  La., 

and  Galveston,  Tex. 

Rate  from  San  Francisco,  Cal.,  to  Glendale,  Oreg.,  higher  than  to  Roseburg 

and  Portland,  Oreg.,  farther  distant  points  on  same  line. 
Refusal  to  name  reasonable  rates  on  live  stock  from  Missouri  River  to  Seattle, 

Wash. 
Unjust  classification  of  firearms  when  shipped  to  points  in  the  South. 
Refusal  to  apply  the  sum  of  the  locals  on  shipments  of  bells  from  Oinelnnatl, 

Ohio,  to  Chattanooga,  Tenn.,  on  shipments  to  points  beyond. 
Unjust  discrimination  on  grain  and  grain  products  from  Enid,  Okla.,  to  Byan, 

Ind.  T.,  and  other  po}nts. 
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JEsceBslve  rate  on  starch,  carloads,  from  Bdinburg,  Ind.,  to  Memphis,  Tenn., 
as  compared  with  the  rate  from  Nebraska  City,  Nebr.,  on  same  commodity 
to  same  point  of  destination. 
Bates  on  ore  and  concentrates  from  points  in  Nevada  and  California  to  Vallejo 
Junction,  Cal.,  as  compared  with  the  rates  from  same  shipping  points  to  Mur- 
ray, Utah. 
Unjust  discrimination  in  rates  on  sugar  from  Hutchinson,  Kans.,  to  Missouri 
and  Interior  Kansas  points. 

Bates  on  leather  frem  Asheville,  N.  O.,  to  East  St.  Louis  and  Chicago,  111.,  as 
compared  with  rates  on  the  same  commodity  from  New  York  to  same  points 
via  Asheville,  N.  C. 

Befusal  of  railways  to  make  carload  rate  on  drugs  and  medicines  from  Balti- 
more, Md.,  to  Atlanta,  Oa. 

Unreasonable  rates  on  lumber  from  Staples,  Minn.,  to  Drlscoll,  N.  Dak.,  as  com- 
pared with  rate  on  cord  wood. 

Unjust  discrimination  against  residents  of  various  cities  and  in  favor  of  the 
city  of  Charleston,  N.  H.,  in  allowing  residents  of  Charleston  a  return  check 
for  25  cents  while  other  passengers  are  charged  50  cents  for  same  service. 

Excessive  rates  on  lumber  from  Live  Oak,  Fla.,  to  Baltimore,  Md.,  as  compared 
with  rates  from  Lake  City,  Fla.,  to  same  point  of  destination. 

Discrhuination  in  rates  on  fertilizers  from  Montgomery,  Ala.,  to  points  in 
Georgia  and  Alabama,  as  compared  with  the  rates  from  Macon  and  Savan- 
nah, 6a.,  and  Charleston,  S.  C,  to  same  points. 

Unjust  discrimination  by  railroads  in  endeavoring  to  force  farmers  to  trade 
with  the  Omaha  Elevator  Comp.nny. 

Refusal  of  Chicago,  Rock  Island  and  Pacific  Kailway  to  accept  freight  from  their 
connecting  lines. 

Excessive  freight  charges  on  shipments  of  wall  paper  from  St.  Louis,  Mo.,  to 
Parsons,  Kans.,  as  compared  with  the  charges  from  New  Brighton,  Pa.,  to 
St.  Louis,  Mo., 

Excessive  rate  en  pneumatic  tank  from  St.  Louis,  Mo.,  to  Warrenburg,  Mo.,  as 
compared  with  the  rate  charged  on  same  shipment  from  Kewanee,  111.,  to 
St  Louis,  Mo. 

Discrimination  in  rates  on  cotton  linters  from  Columbia,  S.  C,  to  Norfolk  and 
Portsmouth,  Va.,  as  compared  with  cotton  rates  and  with  rates  on  linters 
from  other  points. 

Higher  rates  on  scrap  iron,  carloads,  from  Cedar  Rapids,  Iowa  to  Chicago  and 
St.  Louis  than  are  charged  on  like  traffic  from  Minneapolis  and  St.  Paul, 
Mmn.,  to  same  points  of  destination. 

Unjust  discrimination  between  carload  and  less  than  carload  rates  on  articles 
of  iron  and  steel  manufacturers  from  Cleveland,  Ohio,  to  Iron  Mountain, 
Mich.,  and  other  points. 

Discrimination  in  rates  on  cattle  from  Sylva,  N.  C,  and  other  points  to  Warren- 
ton,  Va.,  as  compared  with  the  rates  from  Morristown,  Tenn.,  to  Warrenton,  Va. 

Excessive  rate  on  iron  beds  from  Marion,  Ind.,  to  Highpoint,  N.  C,  as  com- 
pared with  the  rate  on  like  traffic  northbound. 

Discrimination  on  shipments  of  hay  from  East  St.  Louis,  111.,  to  New  Orleans, 
La.,  and  Mississippi  points. 

Refusal  to  furnish  cars  for  shipment  of  coal  at  Waldo,  N.  Mex. 

Rate  on  walnut  logs,  carloads,  from  Barnesville,  Ohio,  and  Denver,  W.  Va.,  to 
Baltimore,  Md.,  as  compared  with  rate  from  Bellaire,  Ohio,  to  same  point. 

Higher  rate  on  soal  from  Centerville,  Iowa,  to  Albany,  Mo.,  than  to  St.  Jos- 
eph, Mo. 

Unjust  discrimination  in  rates  from  Eau  Claire,  Wis.,  to  Clarksvllle,  Tenn., 
and  other  points. 

Excessive  rate  on  lumber  from  Raleigh,  W.  Va.,  to  Levanna,  Ohio,  as  compared 
with  the  rate  from  same  point  to  Cincinnati  and  Columbus,  Ohio. 

Higher  rates  on  lumber,  piling,  and  telegraph  poles  from  Yantic  and  other  Con- 
necticut points  than  from  London,  Conn.,  to  Worcester  and  Boston,  Mass. 

Excessive  rate  on  one  car  of  wagons  from  Kansas  City,  Mo.,  to  Caney,  Ind.  T.,  as 
compared  with  rate  on  the  same  shipment  from  Kenosha,  Wis.,  point  of  origin, 
to  E^ansas  City,  Mo.  - 

Rate  on  oats,  carloads,  from  Chicago,  III.,  to  Warrenton,  Va.,  as  compared  with 
rate  on  same  commodity  from  same  point  of  shipment  to  Washington,  D.  O. 

Discrimination  in  rates  on  scrap  brass  and  scrap  copper,  carloads,  from  East  St. 
Louis,  HI.,  to  New  York,  as  compared  with  rate  on  copper,  blister  copper,  base 
bullion,  etc.,  between  the  same  points. 
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Unjust  discrimination  in  the  classification  of  pbotograpMc  dry  plates. 
Higher  rate  on  varnishes  from  Chicago,  II!.,  to  Oklahoma  City  than  from  Chicago 
to  South  McAlister,  Ind.  T. 

Application  for  relief  under  the  fourth  section  from  April  5,  18S7,  to  March  1, 

1905. 

In  the  Matter  of  the  Application  of  the  Pittsburg  and  Lake  Erie  Kailroad  Com- 
pany. 

In  the  Matter  of  the  Application  of  the  Delaware  and  Hudson  Canal  Company. 

In  the  Matter  of  the  Application  of  the  Detroit,  Grand  Haven  and  Milwaukee 
Railway  Company. 

In  the  Matter  of  the  Application  of  the  Chicago,  St  Paul,  Minneapolis  and 
Omaha  Railroad  Company. 

In  the  Matter  of  the  Application  of  the  Cincinnati,  Hamilton  and  Dayton  Rail- 
road Company. 

In  the  Matter  of  the  Application  of  the  Southern  Railway  and  Steamship  As- 
sociation and  Others. 

In  the  Matter  of  the  Application  of  the  Texas  and  Pacific  Railway  Company. 

In  the  Matter  of  the  Application  of  the  Louisville,  New  Orleans  and  Texas  Rail- 
road Company. 

In  the  Matter  of  the  Application  of  the  Mobile  and  Ohio  Railroad  Company. 

In  the  Matter  of  the  Export  Trade  of  Boston. 

In  the  Matter  of  the  Application  of  the  Newport  News  and  Mississippi  Valley 
Railroad  Company. 

In  the  Matter  of  the  Application  of  the  Richmond,  Fredericksburg  and  Potomac- 
Railroad  Company. 

In  the  Matter  of  the  Application  of  the  Terre  Haute  and  Peoria  Railway  Com- 
pany. 

In  the  Matter  of  the  Application  of  the  Peoria,  Decatur  and  EvansvlUe  Rail- 
way Company. 

In  the  Matter  of  the  Application  of  the  Indianapolis,  Decatur  and  Springfield 
Railroad  Company. 

In  the  Matter  of  the  Application  of  the  Cape  Pear  and  Yadkin  Valley  Railroad 
Company. 

In  the  Matter  of  the  Application  of  the  Illinois  Central  Railroad  Company. 

In  the  Matter  of  the  Application  of  the  Norfolk  and  Western  Railroad  Com- 
pany. 

In  the  Matter  of  the  Application  of  the  New  York,  Philadelphia  and  Norfolls 
Railroad  Company. 

In  the  Matter  of  the  Application  of  the  St.  Louis  and  Cairo  Short  Line  Rail- 
road Company. 

In  the  Matter  of  the  Application  of  the  Tennessee  and  Ohio  Railway  Company 
and  Aiken  Line  of  Steamers. 

In  the  Matter  of  the  Application  of  the  Norfolk  Southern  Railroad  Company. 

In  the  Matter  of  the  Application  of  the  Meadsville  and  Llnesville  Railroad 
Company. 

In  the  Matter  of  the  Application  of  the  Jacksonville  Southeastern  Line. 

In  the  Matter  of  the  Application  of  the  Richmond  and  Alleghany  Railroad 
Company. 

In  the  Matter  of  the  Application  of  the  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Company  et  al. 

In  the  Matter  of  the  Application  of  the  Wisconsin  Central  Lines. 

In  the  Matter  of  the  Application  of  the  Rome,  Watertown  and  Ogdensburg 
Railroad  Company. 

In  the  Matter  of  the  application  of  the  Minnesota  and  Northwestern  Railroad 
Company. 

In  the  Matter  of  the  Application  of  the  Atchison,  Topeka  and  Santa  Fe  Railroad 
Company. 

In  the  Matter  of  the  Application  of  the  Southern  Pacific  Railroad  Company. 

In  the  Matter  of  the  Application  of  the  Northern  Pacific  Railway  Company. 

In  the  Matter  of  the  Application  of  tlie  St.  Louis  and  San  Francisco  Railway 
Company. 

In  the  Matter  of  the  Application  of  the  Louisville,  New  Albany  and  Chicago 
Railway  Company. 
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In  the  Matter  of  the  Application  of  the  Cairo,  Vincennes  and  Chicago  Railroad 

Company. 
In  the  Matter  of  the  Application  of  the  New  York,  New  Haven  and  Hartford 

Railroad  Company  et  al. 
In  the  Matter  of  the  Application  of  the  Union  Pacific  Railway  Company. 
In  the  Matter  of  the  Application  of  the  Mason  City  and  Fort  Dodge  Railroad 

Company. 
In  the  Matter  of  the  Application  of  the  New  York  Central  and  Hudson  River 

Railroad  Company  et  al. 
In  the  Matter  of  the  Application  of  the  Oregon  Railway  and  Navigation  Com- 
pany. 
In  the  Matter  of  the  Application  of  the  Rome,  Watertown  and  Ogdensburg  Rail- 
road Company. 
In  the  Matter  of  the  Application  of  the  Denver  and  Rio  Grande  Railroad  Com- 
pany et  al. 
In  the  Matter  of  the  Application  of  the  San  Antonio  and  Aransas  Pass  Railway 

Company. 
In  the  Matter  of  the  Application  of  the  Memphis  and. Little  Rock  Railway  Com- 
pany. 
In  the  Matter  of  the  Application  of  the  Nashville,  Chattanooga  and  St.  Louis 

Railway  Company. 
In  the  Matter  of  the  Application  of  the  Louisville  and  Nashville  Railroad  Com- 

pSny. 
In  the  Matter  of  the  Application  of  the  Richmond  and  Danville  Railroad  Com- 
pany. 
In  the  Matter  of  the  Application  of  the  Bast  Tennessee,  Virginia  and  Georgia 

Railway  Company. 
In  the  Matter  of  the  Application  of  the  South  Carolina  Railway  Company. 
In  the  Matter  of  the  Application  of  the  Western  and  Atlantic  Railroad  Company. 
In  the  Matter  of  the  Application  of  the  Charleston  and  Savannah  Railway  Com- 
pany. 
In  the  Matter  of  the  Application  of  the  Georgia  Pacific  Railway  Company. 
In  the  Matter  of  the  Application  of  the  Great  Southern  Freight  Line  by  the 

South  Carolina  Railway  Company  and  the  Georgia  Railroad  Company. 
In  the  Matter  of  the  Application  of  the  Seaboard  Air  Line. 
In  the  Matter  of  the  Application  of  the  Atlantic  Coast  Line. 
In  the  Matter  of  the  Application  of  the  Savannah,  Florida  and  Western  Railway 

Company. 
In  the  Matter  of  the  Application  of  the  Central  Railroad  of  Georgia  System. 
In  the  Matter  of  the  Application  of  the  Rome  Railroad  Company. 

368.  In  the  Matter  of  the  Application  of  the  Cincinnati,  Hamilton  and  Dayton 

Railroad  Company. 

369.  In  the  Matter  of  the  Application  of  the  Rome,  Watertown  and  Ogdensburg 

Railroad  Company. 

396.  In  the  Matter  of  the  Application  of  Frank  Trumbull,  Receiver  of  the  Union 
Pacific,  Denver  and  Gulf  Railroad  Company. 

401.  In  the  Matter  of  the  Application  of  the  Fremont,  Elkhorn  and  Missouri  Val- 
ley Railroad  Company  et  al. 

412.  In  the  Matter  of  the  Application  of  the  Southern  Railway  Company. 

426.  In  the  Matter  of  the  Application  of  the  Southern  Pacific  Company  et  al. 

443.  In  the  Matter  of  the  Application  of  the  Fitchburg  Railroad  Company. 

477.  In  the  Matter  of  the  Application  of  the  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  et  al. 

493.  In  the  Matter  of  the  Application  of  the  Great  Northern  Railway  Company 
et  al. 

503.  In  the  Matter  of  the  Application  of  the  Chicago  and  Eastern  Illinois  Rail- 
road Company. 

505.  In  the  Matter  of  the  Application  of  the  Delaware,  Lackawanna  and  West- 
ern Railroad  Company. 

517.  In  the  Matter  of  the  Application  of  the  Missouri,  Kansas  and  Texas  Rail- 
way Company. 

524.  In  the  Matter  of  the  Application  of  the  Great  Northern  Railway  Company 

et  al. 

525.  In  the  Matter  of  the  Application  of  the  Atchison,  Topeka  and  Santa  Fe 

Railway  Company  et  al. 
530.  In  the  Matter  of  the  Applicatlod  of  the  Chicago  and  Southeastern  Railway 
Company. 
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Appendix  D. 
ADDITIONAL   INVESTIGATIONS   BY  THE   COMMISSION. 

Additional  investigations  by  the  Commission  from  April  5, 1887,  to  March  1, 1905. 

113.  In  the  Matter  of  the  Express  Business. 

162.  In  the  Matter  of  Passenger  Tariffs  and  Rate  Wars. 

165.  In  the  Matter  of  the  Rate  Sheets  of  the  Chicago  and  Northwestern  Railway 

Company  et  al. 
176.  In  the  Matter  of  Export  Rates  by  Trunk  Line  Carriers. 

181.  In  the  Matter  of  Export  Rates  by  Southern  and  Southwestern  Railway 

Carriers. 

182.  In  the  Matter  of  Passenger  Tariffs. 

192.  In  the  Matter  of  Commissions  on  the  Sale  of  Ticliets. 

193.  In  the  Matter  of  Trackage  and  Car  Mileage. 

256.  In  the  Matter  of  the  Investigation  of  Rates  on  Food  Products  from  Western 
Points  to  the  Seaboard  under  an  Order  of  the  Senate  of  the  United  States. 

526.  In  the  Matter  of  the  Transportation  of  Flour  from  Minneapolis,  Minn.,  and 
common  points  to  the  Atlantic  Seaports  and  Intermediate  Points  by  the 
Minneapolis,  St.  Paul  and  Sault  Ste.  Marie  Railway  Company  et  al. 

564.  In  the  Matter  of  the  Filing  and  Publication  of  Rate  Schedules  by  the  New 
York  and  Texas  Steamship  Company. 

587.  In  the  Matter  of  Underbilling  and  Misrepresentation  of  Freight. 

594.  In  the  Matter  of  the  Transportation  of  Coal  from  West  Virginia  Mines  to 
Chicago. 

599.  In  the  Matter  of  the  Transportation  of  Dressed  Meats  and  Packing  House 
Products. 

608.  In  the  Matter  of  Consolidations  and  Combinations  of  Carriers  subject  to 
the  Act  to  Regulate  Commerce,  and  the  Method  of  Association  known  as 
"  Community  of  Interests  "  Plan. 

622.  In  the  Matter  of  the  Transportation  of  Immigrants  from  New  York  and 
other  Atlantic  Ports  to  Western  Destinations. 

631.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Transpor- 
tation of  Coal  and  Other  Commodities  Between  Points  in  the  Territory 
North  of  the  Ohio  River  and  East  of  the  Missouri  and  Mississippi  Rivers. 

646.  In  the  Matter  of  Proposed  Advances  in  Freight  Rates. 

647.  In  the  Matter  of  Import  Rates. 

697.  In  the  Matter  of  Rates,  Facilities,  and  Practices  Applied  in  the  Transporta- 
tion, Handling,  and  Storage  of  Grain  Carried  from  Points  in  Missouri, 
Kansas,  Nebraska,  Oklahoma,  and  Indian  Territory  to  Points  in  Texas. 

719.  In  the  Matter  of  Rates,  Facilities,  and  Practices  Applied  in  the  Transporta- 
tion and  Handling  of  Grain  Carried  from  Points  in  Kansas  to  Points  in 
Missouri,  Nebraska,  Iowa,  Illinois,  Arkansas,  Texas,  Louisiana,  and  other 
States  of  the  United  States. 

727.  In  the  Matter  of  the  Publication  and  Filing  of  Tariffs  on  Export  and  Im- 
port Traffic. 

746.  In  the  Matter  of  Differential  Freight  Rates  to  and  From  North  Atlantic 
Ports. 

749.  In  the  Matter  of  Freight  Rates  from  Memphis  to  Points  in  Arkansas. 
In  the  Matter  of  Rates  on  Cotton  from  Points  in  Arkansas  to  Memphis. 

787.  In  the  Matter  of  Bills  of  Lading  in  Official  OlassiScation  Territory. 

Applications  for  extension  of  time  to  comply  with  the  safety-appliance  acts  filed 
by  carriers  from  March  2, 1893,  to  March  1, 1905. 

419.  In  the  Matter  of  the  Safety  of  Employees  and  Travelers  upon  Railroads 

Used  in  Interstate  Commerce. 

420.  In  the  Matter  of  the  Safety  of  Employees  and  Travelers  upon  Eaiiroads 

Used  in  Interstate  Commerce. 

421.  In  the  Matter  of  the  Safety  of  Employees  and  Travelers  upon  Bailroaos 

Used  in  Interstate  Commerce, 

422.  In  the  Matter  of  the  Safety  of  Employees  and  Travelers  upon  Bailroaas 

TJsscL  ill  IntGrstfltft  Clounnprcp 
612.  In  the  Matter  of  the  Application  of  Certain  Railroads  for  an  Extension  of 
Time  for  Equipping  Freight  Cars  with  Automatic  Couplers  and  Train 
Brakes  Under  the  Act  Approved  March  2,  1893.     (Includes  applications 
of  304  roads.) 
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568.  In  the  Matter  of  the  Application  of  Certain  Railroads  for  a  Further  Bxten- 
sioS  of  Time  for  Equipping  Freight  Cars  with  Automatic  Couplers  and 
Train  Brakes  Under  the  Act  Approved  March  2,  1893.  (Includes  applica- 
tions of  181  roads.) 

700.  In  the  Matter  of  the  Petition  of  Certain  Railroads  for  Additional  Time 
within  which  to  Comply  with  the  Provisions  of  the  Safety-Appliance  Act 
Approved  March  2,  1893,  as  Amended  March  2,  1903.  (Includes  applica- 
tions of  30  roads.) 
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CASES  INVOLVING  DEPARTURES  FROM  PUBLISHED  TARIFFS,  FEB- 
RUARY 19, 1903,  TO  MARCH  1,  1905. 

Formal  oomplamts  filed  with  the  Commission  and  investigations  instituted  on 
its  own  motion  ■from  February  19, 1903,  to  March  1, 1905,  involving  publication 
of  rates  or  observance  of  published  rates. 

[*  Shows  case  also  on  list  alleging  discrimination ;  f  shows  case  also  on  list  alleging 

anreasonable  rates.] 

*660.  Paxton  Tie  Company  v.  Detroit  Southern  Railroad  Company. 

*t662.  C.  S.  Bell  Company  v.  Baltimore  and  Ohio  Southwestern  Railroad  Com- 
pany et  al. 

*t681.  Central  Tellow  Pine  Association  v.  Vlcksburg,  Shreveport  and  Pacific 
Railroad  Company  et  al. 

*t687.  In  the  Matter  of  the  Allowances  to  Elevators  by  the  Union  Pacific  Rail- 
road Company. 

*t693.  Planters  Compress  Company  v.  Southern  Railway  Company  et  al. 

*t694.  Planters  Compress  Company  v.  Central  of  Georgia  Railway  Company  et  al. 

*t695.  Planters  Compress  Company  v.  Missouri,  Kansas  and  Texas  Railway 
Company  et  al. 

*t699.  Edward  G.  Davies  v.  Pere  Marquette  Railroad  Company  et  al. 

*t703.  In  the  Matter  of  Alleged  Unlawful  Rates  Charged  by  the  Chesapeake  and 
Ohio  Railway  Company  for  the  Transportation  of  Coal  Shipped  from 
West  Virginia  Mines  to  New  Haven,  Conn.,  and  other  Points  in -New 
England. 

*t706.  Adams  Brothers  and  Company  v.  Missouri  Pacific  Railway  Company  et  al. 

*t720.  In  the  Matter  of  the  Transportation  of  Salt  from  Hutchinson,  Kans. 

*t733.  In  the  Matter  of  Alleged  Unreasonable  and  Unjustly  Discriminating 
Switching  Charges  on  Interstate  Shipments  of  Grain  from  Elevators-  iu 
East  St.  Louis. 

*t735.  In  the  Matter  of  Divisions  of  Joint  Rates  and  Other  Allowances  to  Termi- 
ifal  Railroads. 

*t738.  Darbyshire  Fuel  Company  v.  Atchison,  Topeka  and  Santa  Fe  Railway 
Company. 

*t742.  0.  R.  Cutter,  v.  Atchison,  Topeka  and  Santa  Fe  Railway  Company  et  al. 

t750.  United  Commission  House  v.  New  York,  New  Hav«n  and  Hartford  Rail- 
road Company. 

*t751.  In  the  Matter  of  Charges  for  the  Transportation  and  Refrigeration  of 
Fruit  Shipped  from  Points  on  the  Pere  Marquette  and  Michigan  Central 
Railroads. 

*t752.  In  the  Matter  of  the  Transportation  of  Freights  by  Common  Carriers  in 
Cars  not  Owned  by  said  Common  Carriers. 

*754.  William  Lamb  and  Company  v.  Norfolk  and  Western  Railway  Company. 
'♦t760.  In  the  Matter  of  Rates  on  Boots  and  Shoes  from  Points  in  Massachusetts 
to  East  St.  Louis. 
t773.  a  E.  Davis  v.  Seaboard  Air  Line  Railway. 

•n79.  T.  M.  Kehoe  &  Co.  v.  Evansville  and  Terre  Haute  Railroad  Company  et  al. 

*t7S0.  Hope  Cotton  Oil  Company  v.  Texas  and  Pacific  Railway  Company. 

*t781.  J.  E.  Schmittle  &  Co.  v.  Pennsylvania  Railroad  Company. 

*t782.  St.  Louis  Hay  and  Grain  Company  v.  Chicago,  Burlington  and  Quincy 
Railroad  Company  et  al. 

't785.  p.  B.  Pitts  &  Son  v.  St.  Louis  and  San  Francisco  Railroad  Company  et  al. 

•t7S9.  In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices  in  the  Transporta- 
tion of  Coal  and  Mine  Supplies  by  the  Atchison,  Topeka  and  Santa.  Fe 
Railway  Company, 
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Informal  complaints  made  to  Commission  from.  February  19,  1903,  to  March  1, 
1905,  involving  publication  of  rates  or  observance  of  published  rates. 

Overcharge  on  1  car  coal  from  Kernshaw,  W.  Va.,  to  Rosslyn,  Va. 

Overcharge  on  1  car  of  American  field  fence  shipped  from  Wauliegan,  111.,  to 

Marys vi lie,  Mo. 
Overcharge  on  1  box  of  castings  shipped  from  Libertyville,  111.,  to  Marietta, 

Kans. 
Excessive  charges  on  1  ear  building  paper  from  Chicago,  111.,  to  Nampa,  Idaho. 
Overcharge   on   2   boxes   of   box   shoolis   shipped   from    Watertown,   Wis.,   to 

Newcastle,  Gal. 
Excessive  charges  on  1  tool  chest  and  1  piano  shipped  from  Fayetteville.,  Ark.,  to 

Temple,  Ariz. 
Overcharge  on  2  cars  of  wood  shipped  from  Pipestone,  Minn.,  to  Brookpark, 

Minn. 
Overcharge  on  1  car  of  coal  from  Whiteside,  Tenn.,  to  Woodstock,  6a. 
Overcharge  on  68  carloads  of  saw  logs  shipped  from  Bruce  Siding  (Billing  Swan 

River),  Minn.,  to  Duluth,  via  West  Superior,  Wis. 
Illegal   advance   In   rate   on   a   shipment  of  veneer  machine  from  Fulton  to 

Paragould,  Ark.,  and  reshipped  from  Paragould  to  Cardwell,  Mo. 
Charges  collected  on  prepaid  freight  shipped  from  Trenton,  N.  J. 
Overcharge  on  1  box  tools  shipped  from  Plantersville,  Conn.,  to  Port  Angeles, 

Wash. 
Overcharge  on  1  car  hay  shipped  from  Liberal,  Mo.,  to  Nettleton,  Ark. 
Overcharge   on   1   car   of   emigrant   outfit   shipped   from   Kiowa,   Ind.   T.,   to 

Lebanon,  Mo. 
Overcharge  on  2  cars  lumber  shipped  from  Cordele,  Ga.,  to  Bristol,  Tenn. 
Overcharge  on  1  car  of  hay  shipped  from  Cincinnati,  Ohio,  to  Wright,  Ga. 
Overcharge  on  3  gin  saws  or  gin  cylinders  from  Brookhaven,  Miss.,  to  Gullet,  La. 
Overcharge  on  shipment  of  canned  salmon  from  Seattle,  Wash.,  to  Shawnee, 

Okla. 
Overcharge  on  shipment  of  "  5  boxe^  picker  sticks  "  from  Lincolnton,  N.  0.,  to 

Hinsdale,  N.  H. 
Overcharge  on  2  bark  mills  shipped  from  Saginaw,  Mich.,  to  Portland,  Oreg. 
Overcharge  on  1  car  of  coal  shipped  from  Morgantown,  W.  Va.,  to  Campbell 

Hill,  111. 
Overcharge  on  1  car  of  lumber  shipped  from  Warren  Siding,  Ga.,  to  Chat- 
tanooga, Tenn. 
Overcharge  on  1  car  of  lumber  shipped  from  Whites  Mills,  Ga.,  to  Knoxville, 

Tenn. 
Overcharge   on   shipment   of    lumber    from    Coolidge,    Ga.,   to   Knoxville  and 

Jellico,  Tenn. 
Rate  on  hay,  carloads,  from  Gale,  Ind.  T.,  to  Sherman,  Tex. 
Overcharge  on  shipments  from  Greenwood  Springs,  Miss.,  to  Henderson,  Ky. 
Overcharge  on  shipment  of  wrapping  paper  and  paper  bags  from  Cincinnati, 

Ohio,  to  Cottonport,  La. 
Overcharge  on  1  car  of  lumber  from  a  Santa  Pe,  Tex.,  mill  to  St  Louis,  Mo. 
Overcharge  on  shipment  of  1  car  of  oats  from  Shelby,  Nebr.,  to  St.  Louis,  Mo. 
Overcharge  on  lumber  shipped  from  Apalachicola,  Pla.,  to  Whitestone  Landing, 

Long  Island,  N.  T. 
Passenger  fare  from  Pendleton,  Oreg.,  to  Chicago,  111.,  via  St  Louis,  Mo.,  and 

return. 
Overcharge  on  1  box  of  househoid  goods  shipped  from  Hawkesbury,  Ontario,  to 

Susanvllle,  Cal. 
Overcharge  on  shipment  of  household  goods  from  Demopolis,  Ala.,  to  Chicago,  111. 
Overcharge  on  1  box  of  books  shipped  frm  Chicago,  111.,  to  Pendleton,  Oreg. 
Overcharge  on  car  of  hay  shipped  from  Manchester,  Mich.,  to  Homeville,  Va. 
Overcharge  on  1  car  of  lumber  shipped  from  Flat  Rock,  N.  C,  to  Marion,  N.  J. 
Overcharge  on  shipment  of  corn  from  Pulaski,  Tenn.,  to  Hearne,  Tex. 
Overcharge  on  1  car  of  lumber  shipped  from  Oakhurst,  Tex.,  to  Albuquerque, 

N.  Mex. 
Overcharge  on  shipment  of  fence  wire,  less  than  carloads,  from  Chicago,  111.,  to 

Culberhouse,  Ark. 
Advance  of  coal  rate  from  San  Antonio,  N.  Mex.,  to  Bl  Paso,  Tex. 
Overcharge  on  1  car  of  household  goods  and  live  stock  from  Platte,  S.  Dak.,  to 

Brawley,  Cal. 
Overcharge  on  1  box  of  clothing  shipped  from  Waco,  Tex.,  to  Cordell,  Okla. 
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Overcharge  on  shipment  of  1  roll  of  paper  from   Cincinnati,   Ohio,   and   1 

box  of  books  from  New  York  City  to  Brwin,  Tenn. ;  also  loss  of  1  chair  in 

shipment  from  Bristol,  Tenn.,  to  same  point  of  destination. 

Overcharge  on  1  ear  of  lumber  from  Donaldsonville,  Ga.,  to  Central  City,  W.  Va. 

Overcharge  on  1,100  pounds  of  excess  baggage  from  Shippensburg,  Pa.,  to  Shep- 

herdstown,  W.  Va. 

Overcharge  on  7  cars  of  potatoes,  etc.,  shipped  from  Colorado  points  to  Okla- 
homa City,  Okla. 

Overcharge  on  potatoes  and  onions  shipped  from  Greenely,  Lucerne,  Lasalle,  and 
Evans,  Colo.,  to  Guthrie,  Okla. 

Overcharge  on  19  ears  of  potatoes  and  other  vegetables  shipped  from  Colorado 
points  to  Oklahoma  City,  Okla. 

Overcharge  on  9  cars  of  potatoes  shipped  from  Colorado  points  to  Oklahoma 
City  and  Chandler,  Okla. 

Refusal  to  protect  rate  on  lumber  as  named  in  tarifiC  between  St.  Louis,  Mo.,  and 
East  St.  Louis  and  Bock  Island,  111. 

Demurrage  charge  on  a  shipment  of  cotton  from  Memphis,  Tenn.,  to  Turners 
■Falls,  Mass. 

Overcharge  on  shipments  of  cotton. 

Overcharge  on  10  steel  tanks  from  New  York  City  to  Hattiesburg,  Miss. 

Overcharge  on  shipment  of  blacksmith  coal  from  Douglas,  W.  Va.,  to  Novinger, 
Mo. 

Overcharge  on  carload  of  zinc  from  Laharpe,  Kans.,  to  Northville,  N.  T. 

Overcharge  on  shipment  of  machinery  from  Memphis,  Tenn.,  to  Ardmore,  Ind.  T. 

Rate  on  apples,  carloads,  from  Romeo,  Mich.,  to  Uolloway,  Minn. 

Overcharge  on  glass  bottles,  carloads,  from  Terre  Haute,  Ind.,  to  Birmingham, 
Ala.,  and  Chattanooga,  Tenn. 

Advance  in  rate  on  wood  pulp  shipments  from  Newport,  Vt,  to  Farley,  Mass. 

Overcharge  on  1  car  of  household  goods  and  live  stock  shipped  from  Watertown, 
S.  Dak.,  to  Westplains,  Mo. 

Overcharge  on  a  car  of  cotton-seed  meal  from  Fort  Smith,  Ark.,  to  Nashville, 
Kans. 

Overcharge  on  shipment  of  household  goods  from  Yuma,  Ariz.,  to  McCredie,  Mo. 
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BRIEFS  RELATING  TO.  INLAND  PORT  DIFFEREN- 
TIALS, ETC. 


BlIEF  OF  EDGAR  J.  RICH,  ESQ.,  GENERAL  SOLICITOR  BOSTON 
AND  MAINE  RAILROAD. 

The  Boston  and"  Maine  Railroad  heartily  cooperates  with  the 
Chamber  of  Commerce  of  the  City  of  Boston  in  endeavoring  to  secure 
the  abolition  of  differentials  to  the  Atlantic  ports.  In  doing  this, 
however,  it  does  not  want  its  action  to  be  construed  as  an  admission 
that  the  principle  of  differentials  is  wrong.  It  believes  that  differen- 
tial agreements  are  sound  in  principle,  and  therefore  respectfully 
submits  this  brief  in  justification  of  the  principle,  but  contends 
that  a  wrong  application  has  been  made  in  this  case  so  far  as  the  port 
of  Boston  is  concerned.  An  attempt  is  made  to  develop  a  reasonable 
theory  of  differentials  without  regard  to  the  exigencies  of  this  partic- 
ular case. 

/.  DEFINITION. 

Much  of  the  diificulty  in  this  case  is  due  to  a  failure  to  define  clearly 
the  aeaning  of  the  term  "  differentials." 

A  mere  difference  in  rate  does  not  make  a  differential.  The  domes- 
tic rate  from  Chicago  to  New  York  may  be  2  cents  less  than  the 
domestic  rate  to  Boston,  and  yet  it  would  not  be  using  the  term  cor- 
rectly to  say  that  New  York  enjoyed  a  differential  over  Boston. 
Neither  would  it  be  a  right  use  of  the  terms  to  say  that  because  the 
export  rate  to  Boston  was  less  than  the  domestic  rate,  therefore, 
the  export  traffic  enjoyed  a  differential. 

On  the  other  hand,  if  the  rate  from  Boston  to  Chicago  by  way  of 
the  National  Dispatch  is  5  cents  per  hundred  less  than  the  rate  over 
the  Merchants'  Dispatch,  it  is  a  correct  use  of  terms  to  say  that  the 
National  Dispatch  enjoys  a  differential  of  5  cents  per  hundred 
pounds. 

In  passenger  traffic  the  point  is,  peirhaps,  even  more  clearly  illus- 
trated. The  rate  from  Boston  to  Chicago  over  the  standard  lines 
IS  $22;  over  the  other  lines  from  $19  to  $21.  There  is  riot  only  a 
difference  in  rates,  but  there  is  a  differential  in  favor  of  the  inferior 
bines. 

What  distinguishes  a  differential  rate  from  a  mere  difference  in 
rates  is  competition.  If  there  is  a  competitive  service,  and  certain 
lines  carry  the  traffic  for  less  than  other  lines,  we  at  once  have  what, 
in  railroad  parlance,  is  known  as  a  differential  in  favor  of  the  inferior 
hne.  There  is,  perhaps,  no  etymological  reason  why  the  term  "  differ- 
ential "  should  be  applied  only  to  competitive  traffic,  but  it  will  aid 
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greatly  in  considering  this  question  if  we  use  the  term  exclusively 
in  that  sense,  and,  on  the  whole,  we  will  be  doing  no  violation  to 
the  term  as  used  by  railroad  men.  , 

II.  PBINOIPLES   UNDEBLYINa  DIFFERENTIALS. 

It  is  difficult  to  find  any  two  economists  or  traffic  managers  who 
will  agree  as  to  the  principles  governing  the  making  of  railroad 
rates.  The  difficulty  comes  somewhat  and  in  some  instances  from  a 
failure  to  distinguish  between  principles  governing  competitive 
and  those  governing  noncompetitive  traffic.  These  principles  are 
fundamentally  different,  and  for  sound  reasons.  Many  of  the  appar- 
ent inconsistencies  will  be  straightened  out  if  only  there  is  a  little 
clear  thinking  in  analyzing-  the  principles  governing  rate  making. 

1.   PRINCIPLES   GOVERNING   NONCOMPETITIVE   RATES. 

It  is  not  necessary,  at  this  point,  to  enter  into  any  elaborate  dis- 
cussion of  the  principles  underlying  noncompetitive  rates,  but  merely 
to  indicate  some  of  the  elements  which  are  taken  into  consideration. 
The  cost  of  carriage  is  confessedly  an  important  factor,  and  some 
traffic  managers  have  insisted  that  it  is  the  only  logical  method  of 
fixing  rates.  It  is  obviously  impossible  to  determine  the  exact  cost 
to  a  railroad  to  transport  any  commodity  any  given  distance.  But, 
broadly  speaking,  distance  enters  into  the  cost,  although  in  not  the 
same  ratio.  It  undoubtedly  costs  more  to  carry  freight  from  Chicago 
to  New  York  than  from  Chicago  to  Buffalo,  but  the  cost  is  not  in  the 
same  proportion  as  the  mileage,  for  among  other  elements  flie  terminal 
charges  are  a  very  large  element  in  arriving  at  cost. 

Perhaps  no  one  element  is  of  more  importance  than  that  of  return 
freights.  Every  great  traffic  manager  in  the  country  is  devoting  his 
thought  to  avoid  hauling  empty  cars,  for  the  cost  of  hauling  loaded 
cars  is  not  materially  greater  than  the  cost  of  hauling  empties. 

Then  again  there  enters  into  the  cost  of  transportation  the  liability 
to  loss  or  damage.  Show  cases  are  likaly  to  be  broken,  and  boote 
and  shoes  are  often  stolen.  Then  there  is  the  very  important  question 
of  light  and  heavy  loading.  It  does  not  cost  a  great  deal  more  to 
haul  a  carload  of  grain  weighing  80,000  pounds  than  a  carload  of  hay 
weighing  20,000  pounds,  and  as  freight  rates  are  based  upon  so  man^ 
cents  per  hundred  pounds  the  question  of  loading  capacity  is  obvi- 
ously a  very  important  one.  These  are  all  elements  which  eiiter  into, 
the  cost  of  carriage,  and  therefore  important  elements  in  entering 
into  consideration  in  the  making  of  rates  on  noncompetitive  traffic. 

There  are  certain  other  elements,  also,  which  are  taken  into  con- 
sideration by  traffic  men  which  have  little  bearing  upon  the  questioD 
of  cost.  Some  writers  on  railway  economics  have  gone  so  far  as  to 
advocate  the  basing  of  all  rates,  not  upon  cost  of  service,  but  upon  the 
value  of  the  commodity.  Their  position  is  that  railroad  ratesare  m 
the  nature  of  a  tax  on  property;  that  the  fundamental  principle  of 
taxation  is  to  base  taxes  upon  value;  and  that  inasmuch  as  the  semce 
rendered  by  a  railroad  is  a  public  service,  and  the  railroads  are  the 
creatures  of  the  public,  there  is  no  particular  reason  why.  the  same 
principles  should  not  govern  a  railroad  in  making  its  rates  as  govern 
the  State  in  imposing  its  taxes. 
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This  principle,  however,  goes  too  far  in  depriving  a  railroad  of  its 
private  rights.  A  railroad  has  public  obligations,  but  it  also  has 
private  rights,  and  the  fixing  of  railroad  rates  according  to  that  prin- 
ciple would  ignore  those  rights.  Nevertheless,  inasmuch  as  a  rail- 
road has  certain  public  obligations  it  ought  to  consider,  to  a  cer- 
tain degree  at  least,  the  value  of  the  property,  because  a  high  rate 
per  hundred  pounds  on  silks  and  other  articles  of  high  value  in  small 
weight  does  not  bear  so  heavily  upon  the  consumer  as  a  similar  rate 
upon  articles  which  are  cheap  in  relation  to  weight. 

Other  economists  have  carried  this  principle  still  further  and  have 

•  advocated  a  consideration  of  the  incidence  of  the  taxes,  and  that  on 

articles  of  common  consumption  by  the  people  at  large  the  rate  should 

be  low  as  compared  with  the  rate  on  articles  of  luxury,  the  burden  of 

which  would  fall  principally  upon  those  best  able  to  pay. 

It  is  not  here  necessary  to  solve  the  principles  governing  the  mak- 
ing of  noncompetitive  rates,  but  merely  to  indicate  lines  upon  which 
such  rates  are  made  and  the  different  principles  which  underlie  them. 

2.  PRINCIPLES  GOVERNING  THE  MAKING  OF  RATES  WHICH  ARE   NEITHER 
STRICTLY   COMPETITIVE   NOR   NONCOMPETITIVE. 

Before  discussing  the  principles  underlying  the  making  of  com- 

Eetitive  rates  it  is  worth  while  to  glance  at  certain  rates  which  are 
xed  without  much  regard  to  the  principles  governing  noncompetitive 
rates,  and  yet  which  are  not  affected  by  competition  between  carriers. 
Some  traffic  men  when  asked  what  are  the  principles  underlying 
rate  making  will  ridicule  the  idea  of  fixing  rates  either  upon  cost  of 
service,  value  of  the  article,  or  upon  any  other  fixed  basis,  and  will 
state  broadly  that  commercial  conditions  are  the  only  governing 
factors;  and  "  commercial  conditions  "  is  an  admirable  phrase  to  use 
in  connection  with  this  subdivision.  For  instance,  a  man  owns  a 
large  tract  of  timber  land  a  long  way  from  the  market.  He  goes  to 
the  railroad  and  says  to  it :  "  It  costs  me  $15  a  thousand  to  make  my 
lumber.  This  lumber  will  bring  in  the  market  $20.  Your  freight 
rates  are  the  equivalent  of  $5  a  thousand.  I  am  not  questioning  the 
reasonableness  of  your  rates,  but  I  can  not  afford  to  do  business  with 
you  unless  you  will  make  the  rate  $4."  The  traffic  man,  if  he  believes 
these  statements,  and  if  the  rate  offered  will  pay  him  something  more 
than  the  actual  cost  of  carriage,  will  make  the  rate.  This  is  a  condi- 
tion of  things  which  is  confronting  the  traffic  manager  every  day. 
He  must,  of  course,  give  the  same  rate  under  similar  circumstances, 
but  it  does  not  by  any  means  follow  that  he  must  give  the  same  rate 
for  a  similar  service  where  commercial  conditions  do  not  demand  it. 

Another  illustration  where  the  rate  would  be  based  not  on  any  of 
the  principles  outlined  above  is  where  a  railroad  has  traffic  in  one  di- 
rection and  by  making  a  very  low  rate  can  get  certain  traffic  on  the 
return  trip  which  otherwise  would  not  move  at  all.  The  skill  of  a 
traffic  manager  is,  perhaps,  shown  as  clearly  in  fixing  rates  which  will 
move  traffic  which  but  for  such  lower  rates  would  hot  move  as  in  any 
other  way.  In  order  to  make  these  rates  properly  he  must  be  thor- 
oughly familiar  with  the  commercial  conditions  throughout  the 
country,  and  especially  within  the  territory  served  by  his  railroad. 
The  service  done  by  him  is  as  great  to  the  community  at  large  as  it 
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is  to  the  railroad,  and,  by  a  wise  exercise  of  his  discretion,  he  has  the 
power  to  make  two  blades  of  grass  grow  where  one  grew  before. 

3.    PRINCIPLES    GOVERNING   THE    MAKING   OF    COMPETITIVE   RATES, 

The  question  is  often  asked  by  shippers  why  a  railroad  can  not 
afford  to  haul  a  noncompetitive  article  as  cheaply  as  it  hauls  the  same 
article  under  the  influence  of  competition.  The  merchants  of  Boston 
are  continually  claiming  that  if  the  railroads  haul  with  profit  export 
traffic  at  a  lower  rate  than  domestic  traffic  they  can  afford  to  haulthe 
latter  at  the  same  rate.  This  argument,  in  one  form  or  another,  is  ■ 
continually  used,  but  the  briefest  analysis  of  the  problem  will  show 
that  the  proposition  is  unsound  from  the  point  of  view  of  the  carrier 
and  of  the  public  alike.  The  cost  of  carriage  consists  very  largely  in 
the  fixed  expenses,  which  are  very  nearly  the  same  no  matter  what 
the  amount  of  business  may  be.  Interest  on  bonds,  taxes,  salaries  of 
general  officers  and  of  many  clerks,  insurance,  maintenance  of  ways 
and  buildings,  and  many  of  the  largest  items  are  pretty  nearly  the 
same  without  regard  to  the  amount  of  business.  It  has  been  estimated 
that  60  per  cent  of  the  cost  of  operating  a  railroad  are  fixed  charges. 
If,  then,  a  railroad  can  get  a  trainload  of  freight  by  reducing  its  rate 
below  its  regular  rate,  which  otherwise  would  be  diverted  to  a  land 
or  water  competing  carrier,  it  is  clearly  for  its  interests  to  secure  such 
freight  if  it  pays  something  more  than  the  actual  cost  of  carriage, 
namely,  the  cost  of  fuel,  oil,  wages  of  train  crew,  and  some  small 
allowance  for  wear  and  tear. 

This  principle  is  recognized  by  traffic  managers  and  has  been  justi- 
fied by  the  United  States  Supreme  Court.  The  only  element  which, 
logically,  a  railroad  should  take  into  consideration  in  fixing  competi- 
tive rates  is  the  actual  cost  of  carrying  that  particular  carload  or 
train  load,  and  in  that  sense,  and  that  sense  alone,  is  cost  an  element  in 
fixing  such  rates.  In  the  sense  that  cost  includes  the  various  elements 
of  fixed  charges,  it  is  not  an  element  in  the  making  of  such  charges. 
Competitive  rates  are,  therefore,  never  fixed  upon  costs  of  service  in 
this  sense  of  the  word.  Therefore,  all  the  elements  which  go  to  make 
up  cost,  such  as  distance,  have  no  place  from  the  point  of  view  of  the 
railroad  in  fixing  competitive  rates. 

///.  DIFFERENTIALS  AND  THEIR  JUSTIFICATION. 

As  differentials  apply  only  to  competitive  traffic?,  the  principles 
underlying  noncompetitive  traffic  have  no  applicability.  From  an 
examination  of  the  principles  governing  competitive  traffic,  a  reason 
is  clearly  seen  why  one  road  desires  to  get  such  traffic  even  at  rates 
which  are  lower  than  rates  for  a  similar  service  in  noncompetitive 
business. 

If  competition  between  carriers  was  unrestrained,  the  railroad 
which  could  carry  the  traffic  cheapest  would,  theoretically,  get  it  all, 
and  the  railroads  laboring  under  disabilities  would  get  none.  The 
theoretical  economist  at  this  point  might  contend  that  such  a  result 
would  be  highly  desirable  from  the  point  of  view  of  the  public,  be- 
cause the  public  would  get  thereby  the  cheapest  service,  and  the  rail- 
roads who  were  less  fortunately  situated  would  simply  suffer  the  pen- 
alty wluch  is  always  attached  to  the  weaker;  and  that  no  regulation 
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or  agreement  ought  to  deprive  the  more  fortunate  of  advantages 
which,  either  by  good  fortune  or  skillful  management,  it  has  over  its 
competitors.  It  is  just  at  this  point  that  theory  lags  behind  experi- 
ence. The  theorist  has  failed  to  recognize  certain  disturbing  ele- 
ments, the  absence  of  which  is  necessary  for  the  logical  development 
of  his  theory. 

As  a  matter  of  fact,  few  traffic  managers  know  what  is  the  cost  of 
transporting  freight,  even  using  cost  in  the  restricted  sense  of  the 
actual  cost  of  hauling,  and  when  competition  begins,  each  railroad 
endeavors  to  get  the  business  without  regard  to  cost,  and  there  result 
disastrous  rate  wars,  during  which  railroads  are  often  carrying 
freight  at  less  than  the  actual  cost  of  hauling.  From  the  point  of 
view  of  the  carriers,  this  is,  of  course,  disastrous ;  even  though  rates 
are  not  reduced  below  the  cost  of  carriage,  they  are  materially  reduced 
below  that  to  which  the  carriers  may  equitably  be  entitled. 

So,  too,  from  the  point  of  view  of  the  public,  rate  wars  are  unde- 
sirable. During  such  wars  there  is  almost  invariably  a  departure 
from  the  published  tariffs.  The  large  shippers  are  in  a  position  to; 
trade  off  one  carrier  against  another,  and  to  get  a  much  lower  rate 
than  the  small  shipper.  This  condition  of  things  in  the  past, has  been 
notorious,  and  has  worked  a  violation  of  the  law  and  the  greatest  pos- 
sible injustice  to  those  who  have  been  unwilling  or  unable  to  secure 
rates,  which  are  secured  through  such  violation.  Every  one  admits, 
that  discrimination  in  railroad  rates  is  the  greatest  evil  possible,  and 
such  discrimination  is  made  easy  by  such  cutthroat  competition. 

Furthermore,  even  assuming  that  there  is  no  discrimination  and 
that  the  lower  rates  are  made  legally  effective  by  publishing  them 
three  days  in  advance,  nevertheless  the  interests  of  the  public  at  large 
are  most  seriously  affected.'  The  question  of  rates  in  determining 
prices  is,  of  course,  important,  and  in  the  present  condition  of  busi- 
ness, when  purchases  ajre  made  weeks  and  months  in  advance  of  the 
time  when  the  commodities  a,re  to  be  delivered,  it  would  be  impos- 
sible for  a  merchant  to  know,  with  any  degree  of  certainty,  whether 
or  not  he  would  be  able  to  compete  with  those  who  made  their  pur- 
chases at  later  times,  when  the  rates  might  be  materially  less.  Rate 
wars,  therefore,  even  when  conducted  leg&Uy,  are  disastrous  to  rail- 
roads, and  more  particularly  to  business.  It  is  for  the  interests  of  all 
concerned  to  devise  some  method  of  avoiding  them.  It  is  to  avoid 
these  rate  wars  that  railroads  have  entered  into  agreements  in  refer- 
ence to  rates.  Sometimes  agreements  have  been  made  betw^een  rail- 
roads to  maintain  th^  same  rates.  When  they  are  equal  competitors, 
such  an  arrangement  would,  theoretically  at  least,  work  satisfactorily. 
The  amount  of  business  which  each  would  get  would  depend  largely 
upon  the  enterprise  of  the  soliciting  agents,  and,  in  general,  upon  the 
ability  of  the  railroad  managers  to  satisfy  the  shippers. 

But,  unfortunately;  all  railroads  can  not  render  the  same  quality 
of  service  between  competitive  points.  This  is,  perhaps,  more  clearly 
shown  in  passenger  traffic.  If  the  railroads  running  between  Boston 
and  Chicago  should  agree  to  maintain  the  same  fare  it  is  pretty  clear 
that  the  line  which  is  the  quickest  and  best  equipped  would  get  prac- 
tically all  pf  the  business.  .  For  the  same  money  everyone  would  pre- 
fer the  trip, which  was  the  quickest,  safest,  and  most  comfortable, 
and  if  one  line  offered  these  advantages  there  would  be  no  chance  for 
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competitors.  Therefore  an  agreement  to  maintain  the  same  rate 
would  not  be  satisfactory  to  any  except  the  standard  line.  In  order 
to  attract  travelers  to  an  inferior  route  there  must  be  a  lower  rate, 
and  the  inferior  route  will  get  no  business  unless  this  lower  rate  is 
sufficient,  in  the  minds  of  at  least  a  portion  of  the  traveling  public,  to 
counterbalance  the  comfort  and  speed  of  the  standard  line. 

If,  then,  rates  are  to  be  maintained  the  standard  line  must  be  will- 
ing to  allow  the  other  lines  to  fix  a  rate  lower  than  its  own  rate. 
Hence  arise  differential  agreements,  which  are  merely  agreements 
whereby  competing  lines  agree  that  the  less  favorably  situated  shall 
be  allowed  to  carry  passengers  at  a  lower  rate.  Differentials  are, 
therefore,  predicated  upon  disability.  The  average  passenger  on  a 
long  journey  thinks  more  of  comfort  and  speed  than  of  a  dollar  or 
two,  and  consequently  the  standard  lines  find  that  they  lose  compara- 
tively little  business  by  allowing  their  less-favored  competitors  to 
charge  slightly  less. 

In  the  transportation  of  freight  the  element  of  cost  to  the  shipper 
is  much  more  important  than  any  other  element.  In  fact,  in  almost 
all  kinds  of  freight  traffic  it  is  the  determining  factor.  It  is  conceded 
that  a  difference  of  a  quarter  and  sometimes  of  an  eighth  of  1  cent  per 
bushel  in  the  rate  on  wheat  from  Chicago  to  Liverpool  will  determine 
the  route  by  which  it  will  move. 

.  Of  course  there  are  commodities  and  there  are  times  when  the  ele- 
ment of  time  is  important  and  almost  controlling.  If  wheat  is  con- 
tracted to  be  in  Liverpool  at  a  certain  time,  and  the  quickest  line  is 
the  only  line  which  can  get  it  there  at  that  time,  it  will  go  that  way 
without  much  regard  to  the  rate.  But  if,  on  the  other  hand,  it  is  to 
be  delivered  any  time  within,  say,  three  months,  the  rate  becomes  the 
determining  and  controlling  factor.  In  freight  traffic  we  therefore 
find  that  the  element  of  time  is  not  so  important  as  in  passenger 
business,  although  at  times  and  in  the  case  of  some  commodities  it 
becomes  important. 

Nevertheless,  it  can  be  stated  broadly  that  the  principal  element 
in  freight  traffic  is  the  rate.  The  term,  valm  of  service  to  the  shipper, 
is  one  sometimes  used,  and  is  a  very  comprehensive  term.  If  the  value 
of  the  service  to  the  shipper  is  the  same,  there  is  no  reason  why  one 
line  should  get  a  greater  share  of  business  than  another.  Into  this 
value  of  service  enters,  as  its  chief  feature,  the  rate ;  but,  as  indicated 
above,  time  may  be  an  important  element. 

lY.  PORT  DIFFERENTIAL^. 

In  export  and  import  traffic  differentials  have  their  greatest  play, 
and  for  thirty  years,  at  least,  there  has  been  the  greatest  amount  of 
attention  paid  to  them.  The  absence  of  agreements  has  been  the 
cause  of  rate  wars,  and  the  breaking  of  agreements  once  formed  has 
been  another  cause.  The  different  ports,  and' the  railroads  serving 
those  ports,  have  been  in  a  continual  state  of  unrest  during  almost  all 
this  period. 

What,  then,  are  the  principles  governing  the  so-called  port  differ- 
entials? 

The  problem  for  the  shipper,  speaking  broadly,  is  that  of  placing 
the  products  of  the  Middle  West  in  the  markets  of  Europe,  and,  to  a 
lesser  extent,  the  bringing  of  the  products  of  Europe  into  the  markets 
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of  the  West.  The  situation,  in  reference  to  port  differentials,  at  once 
differs  materially  irom  the  situation  relative  to  all  rail  differentials. 
In  the  latter  case  the  railroads  alone  perform  the  service.  In  the  for- 
mer a  part  of  the  service  has  to  be  performed  by  the  steamship  lines, 
which  are  independent  of  the  railroads,  and  whose  rates  are  governed 
by  different  principles  and  subject  to  different  control  from  those  of 
the  railroads.  The  steamships  are  not  controlled  by  the  railroads, 
their  rates  are  not  subject  to  any  revision  by  any  governmental  body, 
and  the  principles  governing  the  making  of  rates  on  the  ocean  are 
not  the  §ame  as  those  governing  the  making  of  rates  on  the  la,nd. 

Thirty  years  ago,  ocean  rates  from  the  various  Atlantic  ports  to 
Europe  varied  according  to  what  seemed  to  be  some  fixed  principle. 
Bates  were  higher  from  the  South  Atlantic  ports  than  from  New 
York  and -Boston,  and  it  appeared  that  these  rates  were  based  more 
or  less  upon  distance.  If  tiiis  principle  were  correct,  then  it  is  clear 
that  the  South  Atlantic  ports  would  get  very  little  of  the  export 
busings,  unless  the  rail  rates  to  these  ports  were  reduced  sufficiently 
to  counterbalance  the  increase  in  ocean  rates.  Therefore  there  came 
into  existence  agreements  between  the  railroads  serving  the  various 
ports,  allowing  pie  South  Atlantic  ports  lower  rates.  At  first,  these 
rates  were  fixed  upon  mileage,  but  it  was  soon  seen  that  this  principle 
was  illogical,  for  that  was  a  disability  to  the  railroads,  but  not  to  the 
shipper. 

The  value  of  the  service  to  the  shipper  would  determine  the  route, 
and  therefore,  if  the  long  line  to  Norfolk  rendered  no  greater  service 
than  the  short  line  to  Philadelphia,  the  shipper  certainly  would  not 
be  willing  to  pay  a  railroad  rate  in  proportion  to  the  increased 
mileage.  In  the  later  agreements,  which  were  arrived  at  through 
the  mediation  of  the  Thurman  Commission  and  of  the  Interstate 
Commerce  Commission,  the  differentials  were  figured  so  as  to  make 
the  through  rate  from  the  West  to  Europe  practically  the  same  via 
all  ports. 

If  the  underlying  principle  which  seemed  to  control  the  determina- 
tion of  the  railroads  and  the  commissions,  namely,  the  fixedness  of 
ocean  rates,  were  to-day  true,  there  would  be  little  reason  for  read- 
justing the  differentials.  It  is  claimed,  however,  by  the  nondiffer- 
ential  ports  that  ocean  rates  are  no  longer  stable  and  fixed  in  propor- 
tion to  ocean  distance,  but  are  practically  the  same  for  all  Atlantic 
ports,  except  in  so  far  as  the  ocean  lines  are  enabled  to  charge  a 
higher  rate  to  the  South  Atlantic  ports  by  reason  of  the  inland 
differential, 

V.  PRINOTPLES  VNDEBLYING  OOEAJf  BATES. 

Whatever  may  have  been  the  conditions  and  principles  underlying 
ocean  rates  twenty  or  thirty  years  ago,  it  is  clear  that  to-day  there  is 
only  one  principle,  namely,  that  of  supply  and  demand. 

Supply  and  demand  always  play  an  important  part  in  the  fixing 
of  prices  of  commodities.  Ordinarily,  a  commodity  will  not  be 
sold  for  less  than  the  cost  of  producing,  and  the  supply  is  thus  cut 
off  until  there  is  such  an  increase  in  demand  as  to  make  it  profitable 
to  produce  the  commodities.  The  conditions  of  ocean  transportation 
are  such  that  these  fundamental  economic  laws  have  their  fullest 
play,  and  a  falling  off  of  demand  for  space  operates  most  quickly 
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and  decisively  in  fixing  the  price  of  transportation.  If  the  demand 
for  cotton  cloth  falls  off,  the  mill  may  store  its  product  for  a  longer 
period,  but  an  ocean  ship  offers  for  sale  something  which  is  in  the  na- 
ture of  a  very  perishable  commodity,  and  rather  than  not  sell  that 
commodity,  will  part  with  it  at  any  price,  and  sometimes  will  even 
pay  something  to  get  it  off  its  hands.  This,  of  course,  is  easily  ex- 
plained, and  is  due  to  the  peculiar  conditions  of  ocean  transportation. 
A  ship  must  have  a  certain  amount  of  cargo  for  ballast,  and  if  it  can 
get  it  in  no  other  way  it  will  pay  for  it.  Time  and  again  ships  have 
sailed  out  of  Boston  with  sand  ballast,  which  has  cost  about  75  cents 
a  ton.  Sometimes  wheat  has  been  carried  for  nothing,  and  there  is  on 
record  an  instance  where  a  ship  carried  the  same  cargo  of  wheat  across 
the  ocean  three  times,  without  expense  to  the  owner,  for  the  purpose 
merely  of  ballast. 

In  the  case  of  railway  transportation,  as  we  have  seen,  fixed 
charges  play  an  important  part,  but  in  the  case  of  ocean  transporta- 
tion they  are  practically  the  whole  cost  of  operation;  the  only  addi- 
tional cost  of  a  loaded  ship  over  a  light  ship  being,  perhaps,  a  small 
amount  of  coal,  which,  however,  may  be  more  than  made  up  by  the 
price  the  ship  has  to  pay  for  ballast. 

Note,  then,  the  peculiar  situation  which  arises  in  reference  to  ocean 
rates.  A  ship  may  get  a  part  cargo  at  a  reasonably  high  rate,  but 
finds  that  it  has  a  considerable  amount  of  space  still  for  sale.  It 
can,  and  often  does,  fill  up  this  space  at  a  price  considerably  less  than 
the  price  received  for  the  rest  of  the  cargo.  Thus  it  is  seen  that  the 
striking  characteristic  of  ocean  rates  is  mutability,  the  price  for  trans' 
portation  necessarily  varying  with  each  port  for  each  month,  for 
each  day,  and  even  for  each  hour ;  the  element  of  cost  of  carriage  re- 
ceiving absolutely  no  consideration — ^with,  of  course,  the  qualification 
that  the  service  will  not  be  continued  indefinitely  if  it  is  not  remu- 
nerative. 

This  latter  consideration  suggests  another.  It  may  be  said  that 
these  principles  can  have  application  only  for  a  single  voyage,  or  a 
very  brief  period  of  time ;  but  experience  shows  that  steamship  lines, 
with  their  regularly  advertised  times  for  sailings  and  their  long-term 
contracts  for  terminals,  find  it  very  difficult  to  abandon  a  service 
which  is  unprofitable,  there  being  always  the  hope  that  business  will 
soon  begin  to  pick  up. 

If,  then,  we  see  low  ocean  rates  from  one  port,  and  higher  rates 
from  another,  over  an  appreciable  length  of  time,  it  indicates  not  a 
greater  cost  of  service,  but  a  greater  demand  for  that  service. 

Of  course,  in  the  long  run,  a  steamship  line  will  not  operate  from  a 
port  where  the  cost  of  operation  is  higher,  if  it  believes  that  by  chang- 
ing to  another  port  it  can  make  a  larger  net  profit.  The  termini  of 
steamship  lines  are  not  fixed,  like  those  of  a  railroad,  and  it  can 
change  from  one  port  to  another  if  it  desires.  This,  however,  is  not 
Ukely  with  a  line  which  has  been  long  established. 

VI.  PRINCIPLES  VNDEBLYINO  PORT  DIFFERENTIALS. 

In  the  fixing  of  all-rail  differentials,  it  is  an  admitted  principle 
that  a  railroad  laboriiig  under  disabilities  shall  be  favored  in  its  fight 
for  business  by  allowing  it  to  make  a  rate  low  enough  to  overcome,  to 
some  degree,  those  disabilities.    But  it  has  been  said  that  any  agree- 
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ment  depriving  a  port  of  its  advantages  would  be  contrary  to  public 
policy,  and  it  has  been  strenuously  urged  that  any  agreement  which 
tends  to  distribute  the  foreign  business  at  the  various  ports  upon  any 
artificial  basis  would  be  thoroughly  unsound.  Why,  it  is  argued, 
should  a  port  which  has  peculiar  facilities  for  handling  business, 
either  by  reason  of  its  natural  advantages  or  by  reason  of  its  acquired 
facilities,  be  obliged  to  give  up  a  part  of  this  business  to  other  ports 
less  favorably  situated,  which,  under  the  operation  of  competition, 
would  get  little  or  no  part  of  it?  Is  it  not  subsidizing  some  unneces- 
sarily at  the  expense  of  others  ?  If  the  principle  is  to  be  applied  to 
the  principal  Atlantic  ports,  why  should  it  not  be  extended  to  the 
minor  ports,  and  thus  enable  them  to  build  up  their  business  and  their 
ports?  If  Philadelphia  is  subsidized,  why  ought  not  Albany  to  be 
allowed  a  rate  so  low  that  it  can  enter  into  the  competition  for  foreign 
business?  ' 

It  must  be  admitted  that  from  the  point  of  view  of  political 
economy  there  is  great  force  in  this  contention.  It  certainly  is  not 
the  function  of  the  General  Government  to  treat  the  various  ports 
unequally  and  to  build  up  one  at  the  expense  of  another,  and  it  may 
well  be  urged  that  if  it  is  not  the  function  of  the  Government  to  do 
this,  certainly  the  great  highways  of  commerce  ought  not  to  be  so 
manipulated  as  to  accomplish  the  same  result. 

But  it  will  be  noted  that  these  same  arguments  are  also  applicable 
to  agreements  in  regard  to  any  differentials.  As  already  indicated, 
it  is  a  sound  economic  principle  that  the  community  ought  to  have  the 
cheapest  service,  and  if,  under  the  operation  of  free  competition,  one 
railroad  gets  all  the  coihpetitive  business,  it  ought  to  have  it,  for 
thereby  the  public  is  directly  benefited.  But  the  justification  for  any 
differential  is  that  in  the  absence  of  some  such  agreement  rate  wars 
will  be  carried  on  and  must  necessarily  exist  in  the  absence  of  some 
restraining  influence.  As  already  outlined,  rate  wars  are'  disastrous 
to  the  railroads,  to  the  shippers,  and  to  the  public  generally ;  and  the 
justification  for  differential  agreements  exists  in  their  tendency  to 
prevent  such  demoralization  of  railroad  rates  as  will  injuriously 
affect  the  railroads  and  the  community  as  a  whole. 

The  justification  for  port  differentials  rests  on  precisely  the  same 
basis,  for,  in  the  absence  of  some  compact  of  peace  between  the  rail- 
roads serving  the  various  ports  for  the  same  foreign  traffic,  there  will 
exist  the  same  kind  of  rate  wars  and  the  same  demoralization  of 
interests.  Incidentally  an  agreement  as  to  rates  may  have  some 
influence  in  depriving  some  ports  of  certain  natural  and  acquired 
advantages,  and  if  the  effect  is  to  make  sweeping  changes  the  agree- 
ments could  not  be  justified. 

The  great  problem  is  to  bring  about  such  an  adjustment  as  will  not 
be  unduly  unfair  to  one  port  or  one  class  of  ports,  and  yet  will  prevent 
a  state  of  transportation  warfare.  It  is  impossible  to  figure  out, 
mathematically,  where  the  balance  of  good  and  evil  is  to  be  struck. 
Human  nature  is  such  that  one  port  with  great  advantages  will 
desire  to  retain  all  those  advantages,  whereas  an  inferior  port  will 
seek  to  build  up  the  business  of  that  port  at  the  expense  of  other  ports. 
.  If,  therefore,  the  general  principle  of  differentials  is  conceded,  and 
it  is  admitted  that  transportation  warfare  is  disastrous  and  must  be 
avioded,  even  at  some  sacrifice,  nevertheless  probably  no  two  persons 
would  agree  as  to  what  is  an  equitable  compromise.    The  only  thing 
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which  can  be  done  is  to  outline  certain  broad  principles  which  will  be 
generally  accepted,  and  to  apply  those  principles  as  accurately  as 
possible  to  the  complicated  situation. 

Let  us  try  to  analyze  some  of  the  factors  which  enter  into  the  ad- 
vantages or  disadvantages  of  the  various  ports.  In  the  first  place, 
it  is  clear  that  a  good  natural  harbor  is  a  great  advantage  and  one 
which  can  not  be  acquired  except  to  a  limited  extent  by  governmental 
or  individual  action.  A  large  population,  either  directly  at  the  port 
or  tributary  thereto,  is  another  great  advantage,  for  it  enables  ships 
to  bring  larger  cargoes  to  these  ports,  which  makes  it  possible  for 
them  to  handle  east-bound  business  on  a  cheaper  basis. 

The  enterprise  of  the  merchants  or  the  municipalities  or  the  rail- 
roads in  building  fine  dock  facilities,  elevators,  and  other  terminal 
facilities  counts  for  much  in  making  a  port  a  desirable  gateway  for 
foreign  business.  Port  charges,  lighterage,  and  terminal  charges  are 
disadvantages  which  it  is  within  the  power  of  the  municipalities  or 
the  railroads  to  remove,  in  whole  or  in  part.  At  times  there  has  been 
a  difference  in  insurance  charges  to  the  various  ports,  which,  to  a  cer- 
tain extent,  has  operated  as  an  advantage  to  some  ports. 

The  question  of  the  distance  of  the  port  from  the  producing  cen- 
ters has  been  more  discussed  than  anything  else  in"  connection  with 
port  differentials,  and  it  seems  harder  for  the  various  interests  to 
agree  upon  the  value  of  this  element  than  upon  any  other  one  point. 
On  the  one  hand,  it  is  claimed  that  nothing  ought  to  deprive  a  port  of 
the  advantage  which  it  has  of  being  near  the  producing  centers,  and 
that  any  agreement  which  deprives  it  of  su^h  a  natural  advantage  is 
unjust  and  contrary  to  fundamental  principles.  On  the  other  hand, 
it  is  contended  that  in  the  making  of  competitive  rates  distance  is  of 
no  account  and  that  therefore  no  consideration  ought  to  be  given  to 
this  element. 

It  is  respectfully  submitted  that  both  of-  these  contentions  fail  to 
grasp  the  real  principles  underlying  the  question  of  port  differentials. 

From  the  railroad  point  of  view  it  is  true  that  distance  is  entirely 
ignored  in  the  fixing  of  competitive  rates.  On  the  other  hand,  in  the 
making  of  agreements  in  reference  to  competitive  rates,  where  each 
party  has  the.  right  to  submit  reasons  why  it  should  not  be  deprived 
of  certain  natural  advantages  or  why  it  should  be  compensated  for 
certain  natural  disadvantages,  nearness  to  the  producing  centers  is 
an  element  to  which  some  consideration  should  be  given.  It  is  just 
as  much  a  natural  advantage  as  a  fine  harbor,  and  as  it  would  be  un- 
just to  deprive  a  port  entirely  of  its  advantages  of  harbor,  so  it  would 
be  equally  unjust  not  to  take  into  consideration  another  advantage- 
namely,  that  of  nearness  to  the  source  of  supply. 

The  above  represent  broadly  the  relative  advantages  and  disadvan- 
tages of  the  several  ports.  The  problem  is.  How  far  shall  one  port 
be  deprived  of  its  advantages  and  another  port  compensated  for  its 
disadvantages  ?  We  must  bear  in  mind  that  we  are  considering  only 
one  method  o:?  bringing  about  these  results — ^namely,  by  an  adjust- 
ment of  inland  rates. 

It  will  be  admitted  by  all  that  no  port  ought  to  be  compensated  for 
disadvantages  which  it  is  within  the  power  of  that  port  to  remove 
by  reasonable  effort  and  expenditure.  Any  disadvantage  arising 
from  inadequate  terminal  or  dock  facilities  must  be  disregarded,  and 
a  port  must  suffer  the  penalty  of  lack  of  enterprise.  * 
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The  difficult  part  of  the  problem  to  solve  is  to  determine  how  far  a 
port  shall  be  subsidized  to  make  up  for  its  natural  disadvantages; 
how  far  shall  a  port  give  up  what  nature  has  given  it  to  a  rival  less 
fortunately  circilmstanced  ? 

The  nearness  of  a  port  to  Europe  would  be  a  distinct  advantage,  if 
the  ocean  rates  are  based  upon  distance.  But  its  influence  would  be 
greatly  minimized  if  ocean  rates,  as  outlined  above,  are  determined 
by  other  causes.  Nearness  to  the  point  of  destination  would,  how- 
ever, undoubtedly  be  an  advantage  in  the  case  of  such  commodities, 
if  any,  as  require  the  shortest  possible  ocean  trip. 

If  differential  agreements  are  based  upon  sound  principles,  there 
must  be  a  giving  up  of  something  on  the  part  of  the  strong  to  prevent 
demoralizing  action  on  the  part  of  the  weak.  In  other  words,  the 
strong  must  buy  its  peace  at  some  price. 

It  may  be  suggested  that  this  is  a  form  of  municipal  blackmail,  but 
the  answer  is  that  the  weak,  in  order  to  live,  must  get  business  at 
some  price,  and  it  can  not  get  business  without  some  concession  on  the 
part  of  its  stronger  rival.  Self-preservation  is  the  first  law  of  nature. 
Assume  two  men  on  a  desert  island ;  one,  by  good  fortune  or  energy, 
has, secured  a  supply  of  provisions;  the  other,  by  misfortune  or  lack 
of  energy,  has  secured  none.  Assume,  furthermore,  that  these  two 
men  are  actuated  by  purely  selfish  motives,  and  each  is  looking  after 
his  own  welfare.  iSelf -preservation  will  drive  the  more  unfortunate 
to  desperate  measuresin  order  to  get  some  portion  of  the  food  of  the 
other.  There  will  be  M'arfare,  and  perhaps  the  death  of  one  or  both, 
unless  a  compact  is  entered  into  whereby  some  part  of  the  food  is 
transferred  to  the  man  who  has  none.  In  the  same  way  a  strong 
railroad  will  not,  out  of  the  goodness  of  its  heart,  give  up  any  part 
of  ii^  traffic  to  a  weaker  road,  nor  will  a  port  fortunately  situated 
transfer  some  of  its  prosperity  to  a  less  fortunate  port.  Compacts  of 
peace  are,  therefore,  necessarj'^  in  order  to  prevent  warfare,  arid  there 
must  be  yielding  upon  the  part  of  the  stronger  to  the  weaker.  How 
little  the  man  without  food  will  accept,  rather  than  enter  into  open 
strife  with  the  man  with  food,  is  the  question.  So,  too,  how  much 
traffic  or  business  the  weaker  railroad  or  port  will  demand  as  the 
price  of  peace,  is  the  problem. 

Vn.    PRINCIPLES  GOVERNING  THE  FIXING  OB'  PORT  DIFFERENTIALS. 

Although  at  one  time,  at  the  beginning  of  the  controversy,  differ- 
entials were  based  upon  distance  of  the  ports  from  the  producing 
centers,  this  principle  was  soon  abandoned,  and  up  to  the  present  time 
the  only  principle  recognized  has  been  that  of  equal  rates  from  the 
producing  points  to  Europe. 

The  test  applied  by  the  Interstate  Commerce  Comniissiori,in  the 
case  of  New  York  Produce  Exchange  v.  Baltimore  and  Ohio  ifailroad 
et  al.  (7  I.  C.  E.,  612)  was  just  this:  Whether  or  not  the  differentials 
give  the  same  through  rate  from  Chicago,  the  principal  point  of 
origin,  to  Liverpool,  the  principal  point  of  destination.  The  Com- 
mission found,  as  indeed  the  Thurman  Commission  had  before  it, 
that  ocean  rates  were  higher  from  the  differential  ports,  and  substan- 
tially to  the  amount  of  the  differentials.  If  the  contention  has  been 
established  that  ocean  rates  are  not  fixed  and  that  there  is  no  reason 
ID  and  of,  itself  why  rates  should  vary  in  this  manner  and  that  the 
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rates  are  higher  from  the  differential  ports  because  of  the  differ- 
entials, then  the  reason  for  giving  the  differentials  ceases.  It  seems 
to  be  pretty  clearly  established  that  the  steamship  companies  serving 
the  differential  ports  are  usually  the  gainers  by  pretty  nearly  the 
amount  of  the  differential,  which  gain  is  at  the  expense  of  the  rail- 
loads  and  the  shippers. 

If,  then,  the  ocean  rates  to  the  several  Atlantic  ports  will  be  the 
same  under  normal  conditions  if  inland  differentials  are  abolished, 
(here  will  be  equal  rates  from  the  point  of  origin  of  the  traffic  to  the. 
point  of  destination,  and  this  Commission  will  have  no  reason  to 
depart  from  the  principles  governing  it  in  its  former  decision,  if  it 
ehould  find  that  differentials  should  be  abolished.  If  this  is  done, 
then  it  would  seem  as  if  an  equitable  basis  for  the  natural  distribu- 
tion of  traffic  would  be  found.  Each  port  would  then  get  such 
business  as  its  natural  and  acquired  advantages  and  the  enterprise 
of  its  merchants  and  railroads  permit  it.  This  decision  would  rest 
upon  the  principle  that  the  movement  of  freight  is  principally  de- 
termined by  the  freight  rate. 

A  claim  has  been  made  that  if  the  abolition  of  inland  differentials 
operated  to  equalize  the  ocean  rates  the  result  would  be  that  steamship 
lines  would  leave  those  ports  to  which  the  cost  of  operating  was 
greatest.  If  this  contention  is  sound,  it  is  imdoubtedly  a  reason  for 
some  concession  to  the  differential  ports,  for  clearly  any  adjustment 
which  tended  to  this  result  would  be  inequitable.  But  it  is  clear  that 
onl^'  the  smallest  fraction  of  1  per  cent  per  hundred  pounds  would 
counterbalance  this  extra  expense.  Whatever  the  difference  in  ex- 
pense is,  however,  it  ought  to  be  taken  into  account — -not  necessarily 
allowed,  but  an  element  to  be  considered  in  the  balancing  of  advan- 
tages and  disadvantages.  It  is  extremely  doubtful  whether  this  addi- 
tional cost  of  handling  the  ships  to  Baltimore  is  equal  to  the  greater 
dockage  charges  at  New  York,  or  to  the  greater  stevedore  cost  at 
Boston.  But  it  should  be  kept  in  mind  that  disadvantages  should  be 
taken  into  account  only  so  far  as  they  tend  to  drive  ships  from  the 
differential  ports. 

Let  us  pause  a  moment  and  consider  what  are  the  things  which 
determine  the  routing  of  competitive  freight.  It  is  generally  assumed 
that  the  money  cost  is  the  determining  factor.  In  other  words,  that 
the  slightest  difference  in  rate,  even  though  it  be  not  more  than  one- 
eighth  of  a  cent  a  bushel  on  grain,  will  determine  the  routing.  This 
proposition  has,  however,  been  combated,  and  the  truth  of  the  asser- 
tion denied  by  the  interests  at  the  differential  ports. 

As  a  general  proposition,  it  will  not  be  denied  that  the  question  to 
the  shipper  is  the  value  of  the  service  which  he  receives.  In  the 
case  of  many  articles  of  export  the  value  of  the  service  consists  almost 
entirely  in  the  rate.  If,  however,  he  is  obliged  to  get  his  product  to 
the  market  at  a  given  time,  and  that  time  is  short,  he  will  consider  the 
question  of  quickness  of  service  as  important,  if  not  more  important, 
than  the  element  of  cost.  So,  too,  in  some  commodities  the  facilities 
for  handling  from  the  train  to  the  ship  will  be  an  important  element. 
This  is  obviously  true  in  the  case  of  animals,  and,  to  a  certain  extent, 
in  the  case  of  provisions  which  ought  not  to  be  exposed  to  the  air  any 
more  than  possible  in  passing  from  refrigerator  car  to  the  ship.  So, 
too,  in  the  case  of  high-class  freight,  like  many  of  the  imports,  quick- 
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ness  of  service  is  often  of  great  importance,  while  the  freight  rate  is 
of  little  consequence  in  determining  the  route. 

Therefore,  instead  of  saying  that  the  rate  determines  the  routing 
of  competitive  freight,  it  is  more  accurate  to  say  that  the  value  of  the 
senice  determines  the  routing.  The  principles  underlying  the  justi- 
fication for  the  differential  rate  agreements,  nevertheless,  are  con- 
stant. The  shipper  will  take  that  service  which  is  of  the  greatest 
value  to  him.  At  one  time,  and  in  the  case  of  one  commodity,  it  may 
be  that  the  sole  determining  element  is  the  freight  rate,  whereas  at 
another  time  the  element  of  time  may  be  of  the  greatest  importance. 

Now,  assuming  that  the  through  rate  from  Chicago  to  Liverpool  is 
the  same,  what  are  the  relative  positions  of  the  various  ports,  as  far 
as  .value  of  service  to  the  shipper  is  concerned  ?  Is  the  value  of  the 
service  offered  by  the  port  of  New  York,  for  example,  so  much  greater 
than  the  value  of  the  service  offered  by  other  ports  that  New  York 
will  get  practically  all  of  the  business  ?  If  so,  some  concession  must 
be  made  by  that  port  to  the.  other  ports  as  the  price  of  peace.  We  can 
not  too  strongly  insist  upon  the  basic  principle  of  differentials,  namely, 
that  differential  agreements,  to  use  the  apt  expression  of  the  counsel 
for  the  Philadielphia  commercial  interests,  are  in  the  nature  of  treaties 
of  peace. 

The  differential  port  insists  most  strongly  that  upon  an  even  rate 
they  will  get  no  business,  and,  of  course,  this  is  predicated  upon  the 
assumption  that  New  York  gives  to  the  shipper  a  service  of  higher 
value  at  the  same  rates  than  he  receives  from  the  differential  ports. 
These  advantages  possessed  by  New  York  arise  chiefly  from  the  fact 
that  that  city  has  a  much  greater  number  of  regularly  established 
steamship  lines  sailing  to  the  principal  ports  of  the  world  than  any 
other  port,  and  that,  therefore,  the  shipper  is  always  sure  of  a  defi- 
nite service.  The  reason  why  New  York  has  these  numerous  lines 
is  because  under  normal  competitive  conditions  there  is  the  greatest 
amount  of  business  at  that  port.  The  mere  fact  that  New  York  may 
have  a  better  harbor  than  Philadelphia  does  not  add  value  to  the 
transportation  service  open  to  the  shipper.  It  costs  the  New  York 
railroads  much  more  to  pnt  freight  on  board  the  steamships  than 
railroads  at  other  ports  are  obliged  to  pay.  This,  again,  does  not 
influence  the  shipper,  for  it  costs  him  no  more  than  at  Baltimore  or 
Boston.  The  services  performed  by  the  railroads  and  the  steamship 
hnes  at  New  York  may  cost  them  more  than  the  similar  service  per- 
formed at  Baltimore,  but  this  does  notin  any  way  increase  or  dimin- 
ish the  value  of  the  service  to  the  shipper,  except  in  so  far  as  the 
methods  of  handling  the  freight  are  more  advantageous  to  the  ship- 
per at  one  port  than  at  the  other. 

Vlll.  BASIS  OF  DIVISION  OF  BUSINESS  BETWEEN  THE  PORTS. 

These  considerations,  however,  do  not  enable  us  to  solve  the  ques- 
tion of  port  differentials.  They  merely  indicate  some  of  the  ele- 
ments which  ought  to  be  taken  into  consideration  in  making  the 
treaty  of  peace. 

The  first  question  to  consider  is  whether  the  adjustment  of  busi- 
ness can  be  left  to  free  competition.  The  answer  to  this  is  that  the 
experience  of  the  last  thirty  years  shows  that  there  must  be  some 
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agreement  as  to  rates,  and  probably  some  concession  to  some  of  the 
ports.  The  necessity  for  concession  is,  however,  undoubtedly  greatly 
overestimated  by  the  differential  ports.  If  differentials  were  abol- 
ithed,  and  there  went  into  effect  an  agreement  to  maintain  equal 
rates,  it  is  probable  that  the  distribution  of  traffic  would  not  be  mate- 
rially different,  for  the  ocean  rates  would,  for  a  time  at  least,  adjust 
themselves  to  the  rail  rates. 

The  second  question  is,  assuming  that  some  concession  must  be 
made  to  some  ports.  To  what  ports  and  to  what  extent  must  such  con- 
cessions be  made? 

The  answer  to  this  question  is  one  of  the  utmost  difficulty,  and  in 
its  very  nature  it  must  be  so.  Each  port  desires  to  be  put  in  a  posi- 
tion where  it  can  get  the  greatest  amount  of  business.  If  New  York 
has  the  superior  advantages,  it  is  natural  that  she  desire  to  yield'up 
no  more  than  she  is  obliged  to.  It  therefore  comes  down  purely  and 
simply  to  a  bargain.  Not  a  bargain  which  will  satisfy  both  parties, 
but  a  bargain  which  will  compel  both  parties  to  accept  it  rather  than 
run  into  the  dangers  of  unrestricted  competition. 

In  1898,  and  tor  some  years  prior  thereto,  New  York  and  Boston 
felt  that  they  were  not  receiving  the  business  to  which  their  natural 
8nd  acquired  facilities  entitled  them,  and  that  the  differentials  in 
force  at  that  time  were  proving  a  bad  bargain.  They  undertook, 
therefore,  through  the  instrumentality  of  the  Interstate  Commerce 
Commission,  to  bring  about  a  readjustment.  This  was  opposed  by 
the  differential  ports.  It  is  fair,  therefore,  to  assume  that  the  differ- 
ential bargain  was  reasonably  satisfactory  to  the  differential  ports. 
If  these  ports  were  then  getting  an  amount  of  business  which  seemed 
reasonably  satisfactory  from  their  point  of  view,  what  has  been  the 
course  of  events  since  then  ?  Have  they  gained  or  lost  at  the  expense 
of  the  nondifferential  ports ;  and  if  so,  to  what  extent  ? 

In  giving  its  decision  in  1890,  the  Commission  said  that  "  actual 
observation  of  the  effect  of  these  preferences  is  the  best,  if  not  the 
only,  means  of  determining  their  fairness  or  unfairness." 

Accordingly,  the  Commission  decided  that  there  was  no  reason  for 
changing  the  differentials,  as  there  was  no  marked  change  in  the  rela- 
tive amount  of  business  passing  through  the  various  ports.  Certain 
tendencies  were  noted,  which  appeared  to  be  working  too  favorably  to 
the  differential  ports,  but  those  conditions  had  not  been  operative 
long  enough  to  justify  a  readjustment  of  rates. 

IX.  TEE  DECLINE  OF' BOSTON  IN  FOREIGN  TRADE. 

More  than  six  years  have  passed  since  the  finding  of  the  Commis- 
sion, and  it  is  now  clearly  seen  that  the  .tendencies  which  were  begin- 
ning to  work  against  Boston  have  persisted,  and  the  one  big,  undis- 
puted fact  which  stands  out  at  the  present  time  is  that  during  the  last 
three  or  four  years  Boston  has  been  falling  steadily  behind  in  foreign 
trade.  Cornparing  New  York,  Boston,  Baltimore,  and  Philadelphia, 
the  tables  offered  in  evidence  by  the  Philadelphia  interests  show  that 
since  1896  (which  is  the  last  year  for  which  statistics  were  available 
at  the  former  hearing  before  the  Interstate  Commerce  Commission) 
Boston  has  steadily  been  losing  the  proportion  of  business  which  at 
that  time  was  passing  through  the  port,  as  is  shown  by  the  foUowiflg 
analysis: 
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Taking  the  total  value  of  exports,  Boston  has  decreased  from  17.2 
per  cent  in  1896  to  12.1  in  1904,  while  New  York  has  increased  during 
,the  same  period  from  62.7  per  cent  to  67,  and  Philadelphia  from  8 
per  cent  to  9.7.  Baltimore  lost  lightly,  decreasing  from  12.1  to  11.2. 
The  relative  proportion  of  imports  in  value  during  the  same  period 
is  as  follows :  Boston  decreased  from  12.3  per  cent  in  1896  to  10.7  in 
1904,  whereas  New  York  increased  from  78.6  to  79.5,  Philadelphia 
from  7  to  7.1,  and  Baltimore  from  2.1  to  2.7.  This  table  does  not 
show  any  material  change,  but  is  against  Boston,  so  far  as  it  shows 
anything. 

In  exports  of  flour  Boston  decreased  from  16.3  in  1896  to  7.4  in 
1903,  New  York  decreased  from  46.6  to  40.1,  ivhereas  Philadelphia 
increased  from  6.4  to  22.7  and  Baltimore  decreased  from  30.7  to  29.8. 

In  provisions  Boston  decreased  from  33.3  in  1896  to  26.5  in  1903, 
while  New. York  increased  from  52.3  to  58.6,  Philadelphia  from  4.2  to 
7.2,  and  Baltimore  decreased  from  10.2  to  7.7. 

In  the  export  of  merchandise  other  than  wheat,  corn,  cotton,  petro- 
'  leum,  provisions,  and  flour,  Boston  decreased  from  13.8  in  1896  to 
8.5  in  1903,  whereas  New  York  increased  from  71  to  76.6,  Philadel- 
phia from  4.2  to  5.8,  while  Baltimore  decreased  from  11  to  9.1. 

Taking  the  table  (p.  106)  which  gives  the  value  of  exports,  it  is 
seen,  comparing  1896  with  1904,  that  there  has  been  a  marlced  falling 
off  in  actual  value  exported  by  Boston  in  all  the  named  commodities, 
namely,  grain,  cotton,  petroleum,  provisions,  and  flour,  whereas  the 
increase  in  all  others  is  comparatively  slight.  Philadelphia  shows  a 
marked  increase  in  all  commodities ;  New  York  an  increase  in  petro- 
leum, provisions,  and  flour,  and  a  falling  off  in  grain  and  cotton,  and 
ain  increase  from  one  hundred  eighty-five  millions  to  three  hun- 
dred fifteen  millions  in  all  other  articles.  Baltimore  shows  practi- 
cally no  change  in  the  specified  articles,  and  an  increase  from  twenty- 
eight  millions  to  forty-two  millions  in  all  other  articles. 

These  figxires  show,  broadly,  that  Philadelphia  has  greatly  in- 
creased her  share  of  the  foreign  business ;  that  New  York  has  slightly 
increased,  except  in  the  case  of  grain,  where  her  decline  is  marked; 
that  Baltimore  has  about  held  her  own,  but  that  Boston  has  steadily 
declined  in  almost  every  article  of  foreign  trade. 

What  has  been  the  cause  of  this  decline  in  the  case  of  Boston?  If, 
on  accoimt  of  lack  of  enterprise  of  the  port,  or  of  the  railroads  serv- 
ing theport,  this  has  happened,  then  she  is  entitled  to  no  consider- 
ation; but  what  are  the  facts?  The  railroads  have  kept  up  their 
equipnient  and  their  terminal  facilities,  and  have  been  able  to  handle 
with  dispatch  all  business  which  came  to  them.  Through  the  enter- 
prise of  traffic  managers  new  steamship  lines  have  been  established. 
The  Massachusetts  legislature  consented  to  a  lease  of  the  Boston  and 
Albany  Railroad  Company  to  the  New  York  Central  on  condition 
that  the  latter  should  expend  $5,000,000  in  improving  its  terminal 
facilities.  The  merchants  of  I?oston,  through  their  energy,  have 
received  large  appropriations  from  the  Government  for  the  purpose 
of  improving  the  harbor.  The  chamber  of  commerce  has  been  ener- 
getic and  has  given  the  question  of  foreign  trade  most  careful  consid- 
eration. 

All  interests,  therefore,  State,  municipal,  railroad,  and  commercial, 
have  worked  together  in  harmony  and  with  energy  for  the  purpose 
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of  increasing  and  developing  foreign  trade,  and  these  interests  have 
developed  the  facilities  for  handling  a  great  business,  which,  how- 
ever, has  not  come.  On  the  contrary,  almost  in  the  same  proportion 
as  facilities  have  been  offered,  business  has  fallen  off,  and  what  is 
the  explanation?  The  cause,  and  the  only  cause,  is  the  differential 
agreement,  whereby  the  Boston  railroads  are  obliged  to  charge  a 
higher  rate  than  the  railroads  serving  the  differential  ports. 

The  port  of  Boston  can  give  to  the  shipper  as  satisfactory  service 
as  any  port,  leaving  out  the  element  of  rate,  but  the  difference  in  the 
rate  is  so  great  that,  even  with  superior  facilities  for  the  handling 
of  business,  it  is  not  able  to  retain  the  proportion  of  business  which 
six  years  ago  was  unsatisfactory  to  it,  whereas  the  differential  ports 
have  gone  beyond  the  proportion  of  business  with  which  they  were 
then  not  dissatisfied. 

Under  these  circumstances  Boston  is  being  deprived  of  that  to 
which  she  was  entitled  in  the  former  compact  of  peace.  If  that  com- 
pact is  to  continue  to  have  binding  moral  force,  she  must  be  allowed, 
approximately,  the  same  proportion  of  business  as  the  original  agree- 
ment contemplated,  and  she. can  onlj'  get  that  by  her  tributary  rail- 
roads being  put  in  a  position  where  they  can  charge  relatively  lower 
rates. 

Respectfully  submitted. 

EdGAE  J.   ElCH, 

Counsel  Boston  and  Maine  Railroad. 


BRIEF    SUBMITTED   BY  THE  BOSTON   CHAMBER   OF   COMMERCE 
AND  THE  BOSTON  MERCHANTS'  ASSOCIATION. 

rcharles  S.  HamUn,  of  counsel.] 
/.  THE  SUBJECT-MATTER  OF  THE  PRESENT  INQVIB7. 

The  subject-matter  of  this  inquiry  has  to  do  with  the  transfer  of 
the  surplus  raw  products,  food  supplies,  and  manufactures  of  the 
interior  of  the  United  States  to  foreign  countries.  This  transfer  is 
made  by  the  railroads  of  the  United  States  in  connection  with  the 
ocean  carriers.  As  a  result  of  this  movement,  the  resources  of  the 
United  States  have  been  wonderfully  developed,  and  equivalent  bene- 
fit has  accrued  to  European  countries. 

The  problem  is  a  national  one  and  not  in  any  sense  local.  It  treals 
of  the  relation  between  the  interior  domestic  producer  and  the  for- 
eign consumer.  We  should  examine  it  not  alone  from  the  selfish 
standpoint  of  the  railroads  and  commercial  interests  of  either  Bos- 
ton, New  York,  Philadelphia,  Baltimore,  or  Newport  News,  but  as 
well  from  the  point  of  view  of  the  interior  producers  of  the  United 
States. 

The  railroads  constitute  a  single  class  only  of  the  many  whose  Interests  may 
be  affected,  and  it  may  appear,  perhaps,  that  they  are  not  the  class  most  largely 
concerned.  *  *  *  The  people  of  the  interior  consider  their  interests  to  some 
extent  involved  in  the  question ;  and  they  certaitlly  are  concerned  in  having 
such  tariffs  of  charges  upon  the  roads  over  ^^■hich  their  traffic  is  condnoted  as 
will  give  them  the  advantages  of  any  or  all  the  Atlantic  markets  without  sub- 
jecting their  dealings  with  any  one  of  them  to  unfair  conditions  or  buraens. 
(Report  Thurman  Commission,  1882,  pp.  6,  7.) 
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The  surplus  cereal  products  are  concentrated  in  the  primary  mar- 
kets, so-called,  and  are  carried  thence  to  the  seaboard  and  exported. 
The  most  important  primary  grain  markets  are  Chicago,  Duluth- 
Superior,  Minneapolis,  St.  Louis,  Milwaukee,  Toledo,  Kansas  City, 
Ornaha,  Peoria,  and  Detroit;  for  provisions,  dressed  meats,  etc.,  the 
export  movement  begins  from  St.  Louis,  Kansas  City,  Omaha,  and 
Chicago;  for  live  stock,  Omaha,  Chicago,  and  St.  Louis  may  be 
called  the  primary  markets;  the  manufactured  exports  come  gener- 
ally from  the  whole  interior  territory  of  the  country. 

These  products,  when  starting  from  points  outside  of  the  Central 
Freight  Association  territory,  take  an  arbitrai'y  rate  to  the  Missis- 
sippi River  and  thence  a  through  rate  to  the  port  of  export,  based 
upon  a  certain  percentage  of  the  rate  from  Chicago  to  New  York. 

This  inquiry  also  concerns  the  exchange  of  the  surplus  raw  prod- 
ucts and  manufactures  of  foreign  countries  between  the  foreign  pro- 
ducer or  manufacturer  and  the  consumer  in  the  interior  of  the  United 
§tates.  On  imported  products  the  rate  to  points  within  the  Central 
Freight  Association  territory  is  fixed  by  the  initial  lines  at  the  sea- 
board; beyond  this  territory  rates  are. fixed  according  to  the  tariffs 
of  the  Western  or  Southern  associations. 

Not  all  the  export  products  are  carried  all  rail  from  the  primary 
markets  to  the  sea.  An  important  part  of  this  traffic,  especially 
grain  and  flour,  is  concentrated  at  Chicago,  Duluth-Superior,  Mil- 
waukee, and  other  lake  cities,  thence  going  by  vessel  through  the 
Great  Lakes  to  Detroit,  Toledo,  Cleveland,  Fairport,  Erie,  Buffalo, 
Oswego,  and  Ogdensburg. 

This  lake  service  is  carried  on  by  lines  owned  or  controlled  by  the 
trunk-line  railroads,  and  also  by  independent  carriers.  The  former 
are  largely  engaged  in  carrying  package  freight,  while  the  bulk  of 
the  gram  traffic  is  moved  in  tramp  vessels. 

From  these  latter  lake  ports  final  distribution  is  made  to  the  point 
of  destination,  whether  local  or  foreign,  by  rail  or  by  canal. 

Speaking  generally,  this  through  traffic  goes  from  the  interior  to 
the  foreign  port  not  on  one  through  rate  or  one  through  bill  of  lading, 
but  on  separate  rates  from  points  outside  of  the  Central  Freight 
Association  territory  to  that  territory,  thence  on  a  through  rate  from 
points  in  that  territory  to  the  seaboard,  and  finally  by  an  independ- 
ent rate  on  the  ocean.  On  flour  and  provisions  usually  a  through 
rate  and  through  bill  is  given;  likewise  on  many  manufactured 
products;  but  on  the  most  important  part  of  the  export  traffic — 
grain — ^no  through  bills  nor  through  rates  are  given. 

U.  RELATIVE  ADVANTAO-ES  OF  TEE  PORTS. 

Certain  ports  of  export  on  the  seaboard  are  much  more  favorably 
situated  than  others  in  view  of  their  proximity  to  the  interior  dis- 
tributing points  of  the  country.  For  example,  taking  Chicago  and 
St.  Louis,  representing  the  two  extremes  of  competitive  territory,  as 
a  basis — ^the  distance  from  Chicago  to  Boston  by  short  line  is  1,001 
miles,  while  to  New  York  it  is  912  miles;  to  Philadelphia,  822  miles; 
to  Baltimore,  801  miles.  The  ports  of  Baltimore  and  Philadelphia 
are  thus  nearer  this  part  of  the  interior  territory  which  is  called  com- 
petitive territory  than  are  the  ports  of  New  York  and  Boston.  From 
St.  Louis  we  find  that  the  distance  to  Boston,  by  the  short  line,  is 
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1,206  miles;  to  New  York,  1,064  miles;  to  Philadelphia,  974  miles; 
and  to  Baltimore,  931  miles.  In  this  case  also  the  ports  of  Baltimore 
and  Philadelphia  have  a  distinct  advantage  because  of  nearness 
to  competitive  territory. 

On  the  other  hand,  the  ports  of  Boston  and  New  York,  although 
having  great  disadvantages  because  of  farther  distance  from  com- 
petitive territory,  yet  are  much  nearer  the  foreign  ports  for  which 
the  export  traffic  is  destined,  and  the  distance  is  correspondingly 
less  on  the  ocean.  For  example,  Boston  is  3,030  miles  from  Liver- 
pool ;  New  York  is  3,194  miles ;  Philadelphia  is  3,333  miles ;  Balti- 
more is  3,466  miles,  and  Newport  News  is  3,321  miles.  Thus  the 
disadvantages  by  land  routes  of  Boston  and  New  York  are  compen- 
sated by  similar  advantages  over  Philadelphia  and  Baltimore  be- 
cause of  shorter  ocean  distance  to  foreign  ports. 

Similarly,  if  we  take  the  total  distance  by  land  and  sea  from  Chi- 
cago, for  example,  to  Liverpool,  we  find  that  via  Boston  it  is  4,031 
miles;  via  New  York,  4,106  miles;  via  Philadelphia,  4,155  miles, 
and  via  Baltimore,  4,267  miles. 

in.  FACTORS  TO  BE  GONSIDEBED. 

In  considering  the  carriage  of  this  export  traffic  from  the  interior 
to  foreign  countries  we  have  several  important  factors  to  consider: 

First.  The  cost  of  carriage  by  rail',  or  lake  and  rail,  from  the  in- 
terior to  the  seaboard. 

Second.  The  cost  of  transfer  from  the  railroads  to  the  ocean 
steamers,  including  storage  and  similar  items. 

Third.  The  cost  of  ocean  transportation. 

These  will  all  be  considered  later  in  detail. 

IV.  THE  ORiaiN  OF  POUT  DIFFERENTIALS. 

For  the  past  thirty  years  a  bitter  controversy  has  been  waged  be- 
tween the  rival  land  carriers  as  to  what  freight  rates  should  be 
charged  for  carrying  this  export  traffic  from  the  interior  to  the  re- 
spective ports  on  the  Atlantic  seaboard.  The  trunk  lines  to  Baltimore 
and  Philadelphia  have  insisted  on  the  right  to  charge  a  lower  rate 
on  similar  traffic  going,  for  example,  from  Chicago  to  Liverpool, 
when  such  traffic  goes  by  way  of  Philadelphia  or  Baltimore  than 
when  the  traffic  goes  to  Liverpool  by  way  of  New  York  or  Boston; 
or,  to  put  it  more  accurately,  the  southern  roads  have  insisted  that 
the  northern  lines  should  charge  more  for  carrying  similar  export 
traffic  to  New  York  and  Boston  on  the  way  to  Liverpool  than  they 
charge  to  Philadelphia  and  Baltimore  on  the  way  to  Liverpool, 
notwithstanding  the  fact  that  these  articles  originated  at  the  same 
interior  point  and  are  destined  to  the  same  foreign  port,  the  land 
carriage  constituting  only  part  of  the  through  distance. 

This  contention  originally  rested  largely  upon  the  admitted  fact 
that  ocean  rates  from  the  southern  ports  were  much  higher  than  from 
New  York  and  Boston,  and  it  was  contended  that  in  order  to  make 
the  through  rate  from  the  interior  to  the  foreign  ports  substantially 
the  same  by  all  the  Atlantic  seaports  the  railroads  leading  to  the 
southern  ports  should  have  the  right  to  charge  less  for  the  land  car- 
riage, or  that  the  northern  roads  should  be  compelled  to  charge  more 
for  said  carriage. 
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This  contention  was  vigorously  resisted,  and  as  a  result  bitter 

rate  wars  arose,  to  the  injury  of  all  the  ports  and  railroads  alike.    Out 

of  these  wars  arose  certain  agreements  entered  into  by  the  railroad 

'companies  providing  for  higher  charges  by  the  northern  than  the 

southerii  railroads. 

These  differences  in  rates  are  called  differentials,  and  the  territory 
from  which  exports  are  shipped  at  different  rates  is  called  differ- 
ential or  competitive  territory.  This  differential  territory  comprises 
what  is  known  as  Central  Freight  Association  territory,  and  all 
export  shipments  originating  in  this  territory,  or  without,  but  pass- 
ing through  it  for  export,  take  the  differential ;  that  is,  take  higher 
rates  when  the  products  go  through  the  ports  of  New  York  or  Boston 
than  through  Philadelphia,  Baltimore,  or  Newport  News.  These 
southern  ports  are  known  as  differential  ports.  As  between  the  three 
differential  ports,  Philadelphia,  Baltimore,  and  Newport  News,  the 
Philadelphia  lines  are  obliged  also  to  charge  slightly  more  when  the 
products  are  exported  through  Philadelphia  than  through  Baltimore 
or  Newport  News. 

These  so-called  port  differentials  really  represent  restraints  on  com- 
petition by  agreement  among  the  competing  railroads;  they  consti- 
tute a  modification  of  the  competitive  system,  and  grew  out  of  the 
keen  and'pftentimes  disastrous  competition  for  the  traffic  between  the 
West  and  ports  on  the  Atlantic  seaboard. 

r.  HISTORY  OF  PORT  DIFFERENTIALS. 
AIX  EAIL. 

The  following  is  a  brief  history  of  the  differentials : 

1842,  the  New  York  Central  Kailroad  opened  its  line  to  Buffalo 
from  Albany. 

1852,  the  Michigan  Central  and  Michigan  Southerh  extended  the 
New  York  line  to  Chicago. 

1858,  the  Pennsylvania  Railroad  extended  its  line  to  Chicago  by 
way  of  the  Pittsburg,  Fort  Wayne  and  Chicago  Railroad. 

1858  to  1862,  six  different  railroad  lines  completed  between  Chicago 
and  the  Mississippi  River,  touching  the  river  at  various  points  be- 
tween St.  Paul  on  the  north  and  Alton  oft  the  south.  Thus  far  only 
two  trunk  lines  reached  Chicago. 

1869,  differential  on  grain  in  favor  of  Baltimore  fixed  at  10  cents 

Eer  hundred  pounds.     Same  differential  on  second  and  third  class 
reight. 

1870,  as  result  of  rate  war  differential  reduced  to  5  cents  per  hun- 
dred pounds  on  grain.  Remained  at  10  cents  on  second  and  third 
class  freight. 

1874,  the  Baltimore  and  Ohio  Railroad  reached  Chicago  over  its 
own  lines. 

1876,  the  differential  on  grain  in  favor  of  Baltimore  reduced  to  3 
cents. 

.  1876,  April  13j  differentials  were  agreed  upon  based  upon  the  rela- 
tive distances  or  the  four  principal  ports  of  the  Atlantic  seaboard 
from  western  common  points,  and  the  system  of  fixed  differences  in 
rates  based  upon  the  New  York  rate  was  abandoned.     Under  the  sys- 
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tern  thus  adopted,  rates  from  Chicago  to  Baltimore  were  13  per  cent 
and  to  Philadelphia  10  per  cent  less  than  to  New  York;  from  Cin- 
cinnati to  Baltimore  the  rates  were  24  per  cent,  and  to  Philadelphia 
12  per  cent  less  than  to  New  York.  This  lasted  a  month  and  a  half, 
when  the  New  York  Central  and  Erie  railroads  withdrew.  Then 
followed  a  rate  war  lasting  until  1877. 

1877,  April  5,  a  new  differential  agreement  was  entered  into  between 
the  New  York  Central,  the  Erie,  the  Pennsylvania,  and  the  Baltimore 
and  Ohio  railroads  fixing  the  differentials  at  3  cents  per  hundred 
pounds  to  Baltimore  and  2  cents  to  Philadelphia. 

1880,  June  3,  the  New  York  Central  Railroad  withdrew  from  the 
agreement  on  the  ground  that  the  differentials  agreed  upon  in  1877 
were  based  upon  existing  ocean  rates  so  as  to  make  equal  through 
rates  via  all  the  ports;  but  that  ocean  rates  had  been  so  reduced  at 
Baltimore  and  Philadelphia  that  they  were  nearly  on  the  same  level 
as  from  New  York,  thus  giving  to  the  southern  jDorts  a  great  advan- 
tage over  the  port  of  New  York  in  having  lower  through  rates  from 
the  West  to  Europe. 

1882,  the  four  trunk  lines  referred  to  the  Thurman  Advisory  Com- 
mission the  question  of  the  differentials  which  should  exist  between 
the  several  Atlantic  ports.  This  Conunission,  after  due  hearing, 
advised  the  continuance  of  the  existing  differentials,  but  intimated 
that  changing  conditions  might  demand  in  the  future  their  modifica- 
tion or  abolishment. 

1889,  representations  were  made  by  Philadelphia  trade  bodies  to 
the  Interstate  Commerce  Commission  that  secret  allowances  were 
being  made  on  import  and  export  traffic  by  the  railroads  at  the  port 
of  Baltimore  tending  to  divert  trade  from  Philadelphia. 

1890,  a  committee  of  the  Philadelphia  Commercial  Exchange  was 
appointed  to  examine  into  suspected  discriminations  in  favor  of  Balti- 
more. 

1897,  Philadelphia  regarded  the  1-cent  differential  on  grain  given 
Baltimore  over  Philadelphia  as  a  serious  discrimination. 

1898,  the  New  York  Produce  Exchange  brought  a  complaint  before 
the  Interstate  Commerce  Commission  against  the  trunk  lines  because 
of  the  existence  of  the  differentials.  The  case  soon  developed  into  a 
complaint  of  the  New  York  Produce  Exchange  against  the  Balti- 
more and  Ohio  Eailroad.  Philadelphia  interests  offered  to  join 
New  York  in  having  a  coflimon  2-cent  differential  for  the  southern 
ports,  but  New  York  declined.  The  Interstate  Commerce  Commis- 
sion found  that  the  existing  differentials  were  not  in  violation  of  the 
interstate-commerce  law;  it  refused  to  decide  whether  or  not  they 
violated  the  Sherman  anti-trust  law.  The  Commission  stated  that 
while  perhaps  there  was, evidence  to  indicate  that  the  differentials 
should  be  modified,  yet  on  the  whole  evidence  they  refused  to  disturb 
them.  A  similar  finding  was  made  as  to  the  ex-lake  differentials 
which  were  then  1  cent  on  grain  in  favor  of  both  Philadelphia  and 
Baltimore. 

1899,  February  1,  the  differentials  on  grain  were  reduced  to  li 
cents  at  Baltimore  and  1  cent  at  Philadelphia.  .    . 

1903,  the  differentials  on  export  iron  and  steel  were  reduced  simi- 
larly—one-half.  (See  testimony  Mr.  Guilford,  Mr.  Caldwell,  and  U. 
S.  Summary  Commerce  and  Finance,  April,  1904.) 


APPENDIX   B.  427 


EX-LAKE   DIFFERENTIALS. 


In  addition  to  the  all-rail  differentials,  there  were  also  differentials 
on  what  is  known  as  ex-lake  grain;  that  is,  grain  concentrated  at 
Chicago  and  other  lake  ports  and  thence  carried  by  water  over  the 
Great  Lakes  to  Buffalo,  Erie,  Fairport,  and  other  ports.  The  lake 
rates  to  all  these  ports  are  the  sanae;  the  grain  is  moved  from  the  lake 
ports  to  the  port  of  destination,  whether  domestic  or  foreign,  by  rail 
or  by  canal  at  rates  independent  of  the  lake  rates. 

1891.  Prior  to  this  date  the  railroads  did  not  care  to  compete  with 
the  Erie  Canal.  About  this  time  competition  began.  (Testimony 
Guilford,  vol.  1,  pp.  70,  71.) 

In  1893  the  question  of  ex-lake  differentials  first  arose.  The  Kew 
York  Central,  Erie,  and  Lehigh  Valley  railroads  entered  into  a  joint 
agreement  to  make  all  contracts  for  carrying  ex-lake  grain  on  an 
agreed  basis.  The  rate  was  fixed  at  6  cents  a  bushel  regardless  of 
canal  competition.  The  agreement  applied  only  to  the  New  York 
railroads,  but  a  separate  agreement  gave  the  roads  going  to  Phila- 
delphia and  Baltimore  from  Buffalo  a  differential  of  a  half  cent  to 
Philadelphia  and  three-quarters  of  a  cent  per  bushel  to  Baltimore. 
This  agreement  applied  only  to  Buffalo  and  not  to  Fairport  or  Erie. 
(Guilford,  vol.  1,  pp.  72,  73,  78.) 

This  differential  lasted  for  two  years  (1893  and  1894).  (Guilford, 
vol.  1,  pp.  73,  131.) 

In  1894  the  differential  was  reduced  to  a  half  cent  per  bushel  to 
both  Philadelphia  and  Baltimore.     (Guilford,  vol.  2,  p.  172.) 

In  1895  railroad  agreement  abolished.  Competition  with  canal 
again  set  in.  A  "  go-as-you-please  "  year.  (Guilford,  vol.  1,  p.  132.) 
In  1896  the  Joint  Traffic  Association  formed.  Kates  promulgated 
giving  1-cent  differential  to  both  Philadelphia  and  Baltimore  on 
wheat,  corn,  and  rye,  and  one-half  cent  to  both  on  barley  and  oats. 
(New  York  Produce  Exchange  brought  complaint  against  the  rail- 
roads because  of  this  differential.)  (Guilford,  vol.  1,  p.  74.) 
In  1897  the  same  tariffs  issued.  . 

In  1898  a  tariff  issued  by  Joint  Traffic  Association  providing  for 
«[ual  rates  from  all  Lake  Erie  ports  to  all  Atlantic  ports  to  take  ef- 
fect at  opening  of  navigation.  (Guilford,  vol.  1,  p.  74.)  (Brought 
about  by  New  York  Produce  Exchange  complaint  and  general  dis- 
satisfaction with  the  differentials.) 

A  provision  was  inserted  providing  that  differentials  could  be  re- 
sumed on  notice.  This  notice,  however,  in  effect,  never  was  given. 
(Guilford,  vol.  1,  p.  75.) 

From  1898  to  1903,  with  the  exception  of  a  short  period  in  1902, 
when  Philadelphia  took  a  differential  which  was  met  by  a  rate  war 
lasting  two  weeks,  rates  being  finally  restored  (Guilford,  vol.  1,  p. 
'6;  Caldwell,  vol.  3,  p.  516),  thei:e  were  equal  rates  in  force.  (Guil- 
ford, vol.  1,  pp.  76,  132;  Guilford,  vol.  2,  pp.  197,  198.)  During  this 
period  at  least  there  were  no  recognized  differentials.  (Caldwell,  vol, 
3,  pp.  512,  513.) 

In  1899  a  general  demoralization  of  rates  took  place,  and  this  led 
in  1900  to  the  formation  of  a  grain  committee.  ( Caldwell,  vol.  3,  p. 
515.)  The  Philadelphia  and  Baltimore  roads  were  not  members  of 
this  committee,  but  cooperated  with  it.  (Harriott,  vol.  4,  p.  742; 
Caldwell,  vol.  4,  p.  596.) 
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Reprerientatives  of  the  New  York  Central,  West  Shore,  Delaware. 
Lackawanna  and  Western,  Erie,  and  Lehigh  Valley  railroads  were  on 
this  committee.  Mr.  Harriott  was  chairman.  The  committee  fixed 
rates,  apportioned  shipments  on  agreed  basis.  The  agreements  were 
agreements  of  honor  merely.     (Harriott,  vol.  4,  pp,  742,  763.) 

Boston  agreed  to  maintain  the  same  rates.  (Harriott,  vol.  4,  p. 
767.) 

The  agreement  had  to  do  with  wheat,  corn,  rye,  oats,  and  barley. 
(Harriott,  vol.  4,  j).  761.) 

In  1902  the  Baltimore  and  Ohio  Railroad  gave  notice  of  a  differ- 
ential of  four-tenths  cent  per  bushel  from  Fairport  to  Baltimore. 
(Jther  railroads  protested,  but  the  rate  was  not  met.  (Caldwell,  vol. 
3,  pp.  517,  518.) 

In  September,  1903,  a  tariff  was  issued  by  the  Lehigh  Valley  Rail- 
road providing  for  equal  rates.  In  a  footnote,  however,  a  differential 
of  four-tenths  of  a  cent  per  bushel  was  allowed  ex-lake  grain  dehv- 
ered  at  Philadelphia  to  the  steamship  alongside  the  elevator.  (Guil- 
ford, vol.  1,  p.  76.) 

In  November,  1903,  the  Pennsylva,nia  Railroad  took  the  same  dif- 
ferential from  Erie  to  Philadelphia. 

In  January,  1904,  the  Pennsylvania  Railroad  took  this  differential 
from  Butfalo.  The  New  York  roads  met  the  rate.  A  rate  war  re- 
sulted. Rates  were  reduced  to  2  mills  per  bushel.  (Guilford,  vol.  1, 
pp.  77,  117,  129;  Caldwell,  vol.  3,  p.  516.) 

Finally  a  decision  was  rendered  by  Mr.  McCain,  as  arbitrator,  tem- 
porarily restoring  equal  rates.  (Guilford,  vol.  1,  p.  116;  vol.  2,  pp. 
196,  197.) 

This  decision  provided  for  equal  rates  to  Boston,  New  York,  and 
Philadelphia  from  Buffalo.  (Caldwell,  vol.  4,  p.  976.)  The  four- 
tenths  differential  which  the  Baltimore  and  Ohio  took  in  1902  from 
Fairport  to  Buffalo  was  not  affected  by  the  McCain  award.  (Cald- 
well, vol.  4,  p.  975.)  The  rate  fixed  by  Mr.  McCain  was  4  cents. 
(Caldwell,  vol.  4,  p.  769.)  The  decision  was  only  a  temporary  one 
pending  the  application  to  the  Interstate  Commerce  Commission. 
(Thayer,  vol.  8,  p.  1763.) 

The  ex-lake  differentials  applied  only  to  grain,  never  to  package 
freight,  such  as  flour,  manufactures,  etc.     (Guilford,  vol.  2,  p.  203.) 

The  Thurman  Advisory  Commission  made  no  finding  with  regard 
to  ex-lake  grain.  Their  findings  applied  simply  to  all-rail  rates. 
(Caldwell,  vol.  3,  pp.  519,  528.) 

VI.  SCOPE  OF  PRESENT  INQUIRY. 

The  present  hearing  before  the  Interstate  Commerce  Commission 
arises  out  of  the  request  of  the  New  York  Merchants'  Association  and 
other  commercial  bodies.  It  was  finally  ordered  that  the  whole  mat- 
ter of  the  differentials  should  be  examined  into  by  the  Interstate 
Commerce  Commission  under  its  general  supervisory  power,  and  it 
was  agreed  that  this  Commission,  after  hearing  the  evidence,  should 
recommend  to  the  railroads  at  the  respective  ports  such  action  as  it 
should  deem  necessary  in  the  premises.  The  business  organizations 
at  the  respective  ports  have  appeared  and  have  given  evidence  to  the 
Commission  in  behalf  of  and  opposed  to  the  present  differentials. 
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This  evidence  has  been  in  part  statistical  and  in  part  the  testimony  of 
merchants,  railroad  managers,  and  steamship  agents. 

While  this  inquiry  covers  both  import  and  export  differential?,  we 
shall  here  consider  only  export  differentials,  the  import  differentials 
being  subject  to  the  same  principles  so  far  as  disclosed  by  the  evidence. 

VII.   THE   POSITION   OF   THE   RESPECTIVE   PORTS   IN   THIS 
CONTROVERSY. 

1.   NEW  YORK. 

The  commercial  bodies  of  the  port  of  New  York  claim  that  the 
operation  of  the  differentials  has  been  injurious  to  that  port;  that 
the  trunk  lines  to  New  York  are  desirous  of  lowering  their  charge  on 
export  and  import  freight  to  the  same  basis  as  that  at  Philadelphia, 
Baltimore,  and  Newport  News;  that  there  should  be  uniform  and 
equal  inland  rates  from  interior  points  to  and  from  the  Atlantic  sea- 
board on  export  and  import  traffic ;  that  the  differentials  were  orig- 
inally established  chiefly  because  of  higher  ocean  rates  from  the  ports 
of  Philadelphia,  Baltimore,  and  Newport  News ;  that  ocean  rates  at 
these  ports  are  to-day  substantially  on  an  equality  with  New  York 
and  Boston ;  that  conditions  have  radically  changed  since  the  original 
differential  agreement,  and  that  these  changed  conditions  necessitate 
the  abolition  of  the  differentials ;  that  the  decline  in  freight  rates  has 
made  the  percentage  of  the  differentials  proportionally  higher  and 
more  burdensome,  and  that  their  present  result  is  to  turn  an  undue 
proportion  of  the  export  traffic  to  the  southern  ports  which  otherwise 
would  go  via  New  York.  As  a  result  it  is  claimed  that  congestion  is 
brought  about  at  these  southern  ports  and  that  the  port  of  New  York 
is  deprived  of  a  vast  export  trade  to  which  its  advantages, -natural 
and  acquired,  fairly  entitle  it.  •  Special  emphasis  is  laid  on  the  fact 
that  it  has  direct  conection  by  steamship  lines  with  a  large  number  of 
foreign  ports  with  which  the  differential  ports  have  no  direct  connec- 
tion, and  yet,  under  the  differential  agreement  of  1877,  it  is  obliged 
to  impose  a  tax  of  2  and  3  cents  per  hundred  pounds  on  all  exports 
from  differential  territory  to  these  foreign  ports,  to  the  injury  alike 
of  the  western  shipper  and  the  business  interests  of  the  port.  It 
accordingly  asks  the  privilege  of  meeting  the  lowest  rate  via  any  port 
for  this  export  and  import  traffic,  and  claims  that  equality  of  inland 
rates  will  produce  equality  of  ocean  rates,  and  thus  make  the  through 
rate  equal  via  all  ports. 

2.  POSITION   or  PHILADELPHIA   AND   BALTIMORE. 

The  commercial  interests  of  the  two  aibove  ports  demand  the  reten- 
tion of  the  present  differentials,  and  also  that  the  reduction  in  the 
differential  on  grain  in  February,  1899,  and  on  iron  and  steel  in  1903 
should  be  abrogjated.  They  deny  that  in  their  operation  these  differ- 
entials have  diverted  traffic  from  New  York ;  they  claim  that  such  or 
even  greater  differentials  are  needed  to  overcome  the  disadvantages 
under  which  they  are  suffering  compared  with  New  York  and  Boston, 
among  which  they  lay  the  greatest  stress  on  the  higher  cost  of  main- 
tenance of  ocean  steamship  lines  and  the  consequent  necessity  of 
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charging  higher  ocean  rates;  on  the  smaller  number  of  vessels,  the 
fewer  sailings,  the  perils  and  delays  of  river  navigation,  and  the  neces- 
sity of  giving  part  of  the  inland  differential  to  the  western  shipper 
as  a  means  of  inducing  him  to  ship  via  their  ports.  These  claims  will 
be  considered  in  detail  later. 

3.    POSITION   OF  BOSTON. 

The  commercial  bodies  of  Boston  are  in  a  position  somewhat  anal- 
ogous to  that  of  an  intervenor  in  these  proceedings.  In  so  far  as  the 
position  of  New  York  rests  upon  the  principle  of  equal  through  rates, 
their  counsel  is  instructed  to  accept  this  principle  in  these  proceed- 
ings, whatever  may  be  the  effect  upon  the  commerce  or  business  of 
the  port,  relying  upon  the  enterprise  and  public  spirit  of  its  merchants 
to  overcome  any  disadvantages  it  may  be  under  in  a  competitive  strug- 
gle for  the  export  traffic  on  terms  of  equality  on  through  rates  with 
all  other  ports.  They  therefore  will  accept  the  theory  of  equal 
through  rates  at  all  ports  without  "any  discussion  of  the  principle  or 
any  admission  or  denial  of  its  justice. 

On  the  other  hand,  should  the  Commission  refuse  to  lay  down  equal- 
ity of  the  through  rate  at  all  ports  as  the  principle  of  action,  and 
should  it  decide  that  inland  differentials  should  be  accorded  the 
southern  ports  as  against  the  port  of  New  York,  then  the  Boston  com- 
mercial interests  ask  that  such  differentials  be  also  given  to  the  port 
of  Boston,  so  that  there  may  be  equality  of  through  rates  between  the 
West  and  Europe  via  all  ports  other  than  New  York. 

Vin.  RELATIVE  DISADVANTAGES  OF  BOSTON. 

It  shbuld  be  remembered  at  the  outset  that  Boston  is  the  only  one 
of  the  Atlantic  seaboard  ports  now  being  considered  by  the  Commis- 
sion which  has  no  trunk  line  through  to  the  competitive  territory. 
Of  its  principal  railroad  systems  the  Boston  and  Maine  Railroad  ends 
at  Newport,  Vt.,  on  the  north,  and  at  Rotterdam  Junction,  N.  Y.,  on 
the  west;  the  New  York,  New  Haven  and  Hartford  Railroad  ends 
at  New  York,  and  even  with  its  recent  acquisition  of  the  Ontario  and 
Western  is  confined  to  New  York  State  and  does  not  reach  competi- 
tive territory;  the  Boston  and  Albany  Railroad  ends  at  Albany, 
N.  Y.,  and  although  leased  by  the  New  York  Central  Railroad,  yet 
can  not  be  considered  a  trunk  line  so  far  as  Boston  is  concerned,  for 
it  would  seem  to  be  in  the  interest  of  the  lessee  to  turn  its  export 
traffic  as  far  as  possible  to  the  port  of  New  York. 

Comparing  Boston  with  New  York,  to  which  it  must  chiefly  look 
for  a  share  of  the  export  overflow,  if  any,  from  that  great  port,  we 
find  that  the  distance  is  59  miles  longer  from  Chicago  to  Boston  than 
to  New  York  via  the  New  York  Central  lines,  and  the  cost  of  hauling 
traffic  the  increased  distance  is,  of  course,  correspondingly  more. 

Thus  the  western  connections  of  the  Boston  railroads  have  no  direct 
interest  in  building  up  its  export  trade ;  their  natural  poHey  would 
be  to  send  as  much  of  their  freight  as  possible  to  other  porte  on  the 
Atlantic  seaboard  in  which  their  primary  interest  lies. 

Boston  thus  has  no  natural  advantages  by  land  entitling  her  to 
vie  with  New  York  in  securing  her  share  of  the  export  traffic.    What 
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has  she  to  give  to  New  York  railroads  in  return  for  such  export 
traffic  as  they  may  allow  her  to  take?  Assuming  that  in  domestic 
trade  she  can  give  some  equivalent  for  the  domestic  traffic  she  receives 
from  the  West,  yet  on  the  important  trade  barely  25  per  cent  goes 
through  to  the  competitive  territory.  On  the  other  hand,  80  per  cent 
of  the  export  trafiic  of  Boston  comes  from  competitive  territory. 
Boston,  therefore,  approximately  receives  from  its  western  connec- 
tions three  times  as  much  in  export  products  as  it  is  able  to  give  back 
in  imports.     (Preston,  vol.  12,  p.  2695.) 

Leaving  out  of  consideration  for  the  present  the  question  of  ocean 
facilities,  it  must  be  apparent,  on  consideration,  that  Boston  stands 
in  relation  to  New  York  somewhat  in  the  same  position  as  if  she  were 
on  a  direct  through  line  from  the  West,  e.  g.,  Chicago,  New  York 
being  on  the  same  line,  but  nearer  Chicago  by  59  miles. 

Any  injury  to  New  York,  therefore,  by  the  operation  of  differen- 
tials must  of  necessity  be  an  injury  to  Boston,  in  that  it  diminishes 
the  amount  of  export  traffic  in  which  both  must  share. 

The  evidence,  therefore,  introduced  by  New  York,  showing  diver- 
sion'of  traffic  to  the  differential  ports  by  the  operation  of  the  differ- 
entials is  evidence  as  well  of  injury  to  Boston. 

The  argument  that  such  diversion,  if  true,  will  not  seriously  injure 
New  York,  because  of  its  superior  advantages,  natural  and  acquired, 
plainly  will  not  apply  to  the  port  of  Boston,  as  will  later  be  shown. 

IX.  THE  DIFFERENTIAL  A&REEUENT  OF  1877. 

1.  The  purpose  of  the  agreement,  as  appears  on  its  face,  was  to 
equalize  the  aggregate  cost  of  rail  and  ocean  transportation  between 
interior  points  and  foreign  ports,  in  order  that  future  misunderstand- 
ings might  be  avoided  as  to  the  geographical  advantages  or  disad- 
vantages of  Baltimore,  Philadelphia,  and  New  York  as  affected  by 
rail  and  ocean  transportation. 

In  other  words,  its  purpose  was  to  adjust  through  inland  and  ocean 
costs,  and  it  had  nothing  to  do  with  inland  costs  or  rates  other  than 
as  part  of  the  through  rate. 

2.  The  words  "  equalization  of  the  aggregate  cost  "  in  the  agreement 
TOSi&n  equality  in  through  ratesi. 

This  appears  plainfy  when  we  consider  the  prior  agreement  of 
December  18,  1876.  This  agreement,  the  result  of  long  and  careful 
deliberation  among  the  trunk-line  officers,  lays  down  the  principle  of 
equal  through  rates  from  interior  points  to  foreign  destinations  via 
all  the  Atlantic  ports.  It  states  that  "  all  competitive  freight  shipped 
on  through  bills  of  lading  to  Europe  *  *  *  shall  be  at  the  same 
through  rate  to  destination,  whether  through  the  cities  of  Baltimore, 
Philadelphia,  New  York,  Boston,  or  Portland."     (See  Fink  Eeport, 

A  schedule  of  inland  rates  was  adopted  in  this  agreement,  based 
upon  relative  distances.  The  agreement  lasted  only  a  month,  the  New 
York  lines  withdrawing.  The  correctness  of  the  principle — equal 
through  rates — was  not  denied,  but  its  application  in  the  way  of 
inland  rates,  fixed  upon  the  distance  principle  purely,  to  overcome 
higher  ocean  ;rates,  it  was  claimed,  did  not  as  a  fact  produce  equality 
W  the  through  rate. 
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It  is  confirmed  also  by  the  Thurman  Commission  in  1882.: 

*  *  *  The  Atlantic  cities  liecome  merely  so  many  points  on  so  many 
through  routes  between  the  interior  of  the  country  and  the  European  ports, 
iind  the  charges  on  shipments  must  regard  the  whole  lines  and  not  parts  of  them 
merely.  On  these  several  through  lines  competing  for  the  same  business  be- 
tween the  same  interior  American  towns  and  the  foreign  ports,  the  whole 
charges,  if  the  routes  are  equally  favorable,  must  be  substantially  the  same,  or 
the  one  giving  the  best  rates  would  obtain  the  business. 

So  also  the  Interstate  Commerce  Commission  at  its  hearings  in  1898 
said: 

Broadly  speaking,  the  differential  is  supposed  to  correspond  with  and  make 
good  a  difference  in  tlie  ocean  freight  rate.  Iji  order  to  deteiiuine  whether  the 
present  differentials  are  consistent  with  that  theory  it  is  only  necessary  to 
inquire  whether  the  existing  difference  in  ocean  rates  corresponds  to  the  estab- 
lished differential.     (Vol.  7,  Int.  Com.  Reports,  p.  062.) 

Thus  it  is  apparent  that  the  vital  question  to  be  considered  is  the 
relation  of  the  inland  differential  to  the  through  rate — e.  g.,  from 
Chicago  to  Liverpool. 

3.  As  a  matter  of  fact,  the  Thurman  Commission  found  that  during 
the  year  1881  ocean  freights  from  Baltimore  to  Liverpool  by  steam 
and  sail  averaged  nearly  3  cents  per  hundred  jDounds  greater  than 
from  New  York,  and  from  Philadelphia  2  cents  greater,  and  that  the 
New  York  route  had  somewhat  greater  expedition. 

It  said  (p.  38) : 

They  (the  railroads  to  Philadelphia  and  Baltimore)  must,  therefore,  of  neces- 
sity make  their  average  inland  rates  at  least  as  much  lower  than  the  inland 
rates  to  New  York  as  will  offset  the  differences  in  the  ocean  freight. 

X.  THE    C0VTE8T    HERE    IS    TO    LOWER    XEW    YORK   AND    BOSTOlf 
RATES— IN  1S82  IT  WAS  TO  INCREASE  BALTIMORE  RATES. 

The  operation  of  the  differential  agreement  is  to  force  the  trunk 
lines  to  charge  a  higher  inland  rate  for  similar  traffic  going  from  the 
same  interior  point  to  a  foreign  port  when  such  traffic  goes  through 
Boston  and  New  York  than  when  via  the  southern  ports,  although 
the  railroads  connecting  with  the  Boston  and  New  York  lines  are 
glad  and  even  desirous  of  lowering  their  export  rates  to  the  Baltimore  , 
basis. 

The  contest  here,  therefore,  is  to  prevent  certain  trunk  lines  from 
charging  shippers  less  money  for  carrying  their  business — i.e.,  from 
lowering  their  export  rates  for  the  benefit  of  interior  shippers. 

The  present  struggle  is  therefore  just  the  converse  of  that  before 
the  Thurman  Commission  in  1882.    There  the  primary  struggle  was 
to  force  the  southern  railroads  to  increase  their  rates  to  the  New  York  ■ 
and  Boston  basis. 

I  quote  from  page  13  of  the  argument  of  the  Merchants  and  Manu- 
facturers' Association  before  the  Thurman  Commission  in  1882  (Ex- 
hibit 207,  Baltimore)  : 

Let  it  be  noted,  too,  that  what  iMr.  Vanderbilt  In  his  letter  to  the  New  York 
Chamber  of  Commerce,  of  April  18,  1S7S,  refused  to  do  was  to  lower  freights  on 
his  line  in  order  to  compete  with  Philadelphia  and  Baltimore.  But  the  "efluai 
rates  "  are  more  objectionable  still,  for  their  object  is  not  to  lower  freights  to 
New  York,  but  to  raise  them  to  Philadelphia  and  Baltimore.  He  says  that  to 
lower  rates  to  New  York  would  "  destroy  the  commerce "  of  Philadelphia  ana 
Baltimore,  but  now  he  wants  to  raise  the  rates  on  other  roads.  This  wonia 
obviously  be  still  more  destructive  to  our  commerce.  To  equalize  rates  "^  ^P'^' 
ering  them  to  New  York  is  one  thing;  by  raising  them  to  Baltimore  is  anotner. 
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The  latter  would  be  a  most  odious  tax  upon  production,  transportation,  and  com- 
merce. Mr.  Vanderbllt  is,  however,  quite  right  upon  one  point,  and  that  is  that 
our  roads  will  never  submit  to  this,  nor  will  these  cities  permit  them  to  do  so. 

Again,  on  page  16  of  the  same  argument,  it  is  stated : 

We  respectfully  submit  to  this  Advisoi-y  Commission  that  Baltimore  has  as 
much  right  to  demand  that  rates  on  the  Erie  Canal  be  raised  to  "  protect  "  Balti- 
more commerce  as  New  Xork  has  to  ask  that  rates  on  the  Baltimore  and  Ohio 
Railroad  be  raised  to  protect  the  commerce  of  New  York. 

See  also  the  testimony  of  Mr.  Reynolds,  a  witness  for  Baltimore  in 
the  present  case,  to  the  same  effect.     (Vol.  9,  p.  1966.) 

See  also  the  letter  of  Mr.  C.  B.  Riley  (vol.  2,  p.  234),  the  secretary 
of  the  Indiana  Grain  Dealers'  Association,  in  explanation  of  the  reso- 
lution of  that  body  against  abolition  of  the  present  differentials,  in 
which  he  states  that  "  if  there  was  any  assurance  thJit  the  New  York 
rafe  would  be  brought  down  to  the  present  Baltimore  rate,  and  there 
maintained,  it  would  be  greatly  to  our  interest  to  have  the  differ- 
entials removed." 

Plainly  many  of  the  members  of  this  association  thought  that  the 
present  object  of  the  New  York  commercial  bodies  was  to  have  the 
Baltimore  rate  increased  rather  than  the  New  York  rate  lowered. 

XL  BOSTON'S   OBJECTION   TO   EXISTING  DIFFERENTIALS. 

The  commercial  interests  of  the  port  of  Boston  object  to  the  present 
differentials,  because  in  their  operation  they  are  injurious  to  the  port 
of  Boston.    Among  their  reasons  are  the  following : 

1.  Conditions  have  radically  changed  since  the  present  differentials 
were  agrefid  upon  in  1877,  both  upon  land  and  sea. 

At  that  time  the  development  of  the  southern  ports  was  far  behind 
the  situation  of  to-day,  and  their  relations  to  New  York  and  Bgston 
were  proportionally  different.  (Guilford,  vol.  1,  pp.  112,  113;  Cald- 
well, vol.  3,  pp.  519,  528,  559 ;  Chamberlin,  vol.  6,  p.  1092.) 

This  period  covering  the  generation  terminating  in  1905  has  been 
one  of  the  most  brilliant  epochs  in  the  history  of  the  world.  As  a 
result  of  marvelous  inventions  and  industrial  development  man  has 
attained  a  wonderful  increase  in  the  control  over  the  forces  of  nature, 
the  full  force  of  which  is  not  perhaps  perceived  even  at  the  present 
period,  and  could  not  have  been  foreseen  in  1877.  As  a  result  the 
ports  of  the  Atlantic  seaboard,  then  widely  separated  by  diverse  con- 
ditions, have  been  brought  nearer  and  nearer  to  an  equality  from 
the  point  of  view  of  both  the  land  and  sea,  so  that  to-day  there  is  at 
most  but  little  difference,  and  even  that  will  inevitably  yield  to  the 
energy  and  resourcefulness  of  the  people  of  the  respective  ports. 

Comparing  1905  with  1877,  our  industrial  progress  has  been  almost 
astounding.  The  saving  in  time  and  labor  has  been  marvelous.  We 
can  do  far  more  work  in  a  given  time,  produce  far  more  product  in 
proportion  to  the  amount  of  labor,  thus  reducing  the  effort  to  insure 
comfortable  subsistence.  Wages  have  increased  and  prices  generally 
decreased.  Profound  industrial  and  social  improvement  has  taken 
place  in  all  forms  of  industry.  Railroad  rates  have  fallen  in  an 
astonishing  ratio,  and  ocean  rates  to  an  even  greater  degree. 
,^K^^a,i  were  some  of  the  causes  of  these  great  economic  changes? 
™e  Suez  Canal ;  the  great  improvements  in  marine  engines,  reducing 
,r,       BT— VOL  5—05 ^28 
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coal  consumption  and  increasing  speed  and  amount  of  cargo;  the 
increased  employment  of  steam  power  on  ocean  vessels,  sail  and 
steam ;  the  ability  to  carry  larger  cargoes  in  a  shorter  time  with  fewer 
men  and  lower  cost ;  the  increase  in  ocean  tonnage ;  the  use  of  steam 
hoisting  machines  and  grain  elevators  upon  wharves  and  docks. 

Prior  to  1875  ocean  steamships  were  not  formidable  as  freight  car- 
riers ;  the  marine  engine  was  too  heavy  and  bulky,  and  consumed  too 
much  coal ;  for  carrying  the  heavy  and  bulky  articles  of  commerce 
they  were  not  satisfactory. 

Among  other  notable  changes  in  the  above-mentioned  period  was 
the  Bessemer  steel  process,  which  reduced  the  price  of  steel  in  England 
from  $80  per  ton,  in  1873,  to  its  present  low  rate;  also  many  other 
marvelous  inventions,  all  tending  to  increase  man's  power  over  nature. 
.  These  marvel6us  industrial  changes  have  resulted  in  a  partial  anni- 
hilation of  time  and  space.  They  have  placed  the  grain  fields  of  the 
United  States  at  the  very  doors  of  Europe.  A  century  or  a  little 
longer  ago  every  nation  of  Europe  raised  in  ordinary  years  enough 
grain  to  supply  its  needs;  to-day  the  people  of  the  majority  of 
these  foreign  nations  have  turned  to  such  extent  to  other  pursuits — 
whether  of  peace  or  war — that  they  can  no  longer  feed  themselves, 
but  must  depend  on  other  nations  having  a  surplus  of  grain  and  food 
products. 

Among  other  notable  changes  during  this  period  has  been  the  in- 
crease in  the  product  of  pig  iron,  the  increase  in  product  of  labor 
from  labor-saving  machinery;  the  increase  in  the  coal  product  and 
that  of  other  minerals;  the  utilization  of  by-products;  the  develop- 
ment of  electrical  science — the  telegraph  and  telephone — and  various 
other  inventions  which  might  be  enumerated.  , 

2.  Changed  conditions  on  sea. 

The  great  decline  in  railroad  freight  rates  has  already  been  pointed 
out' as  being  one  instance  of  the  changed  conditions  on  land.  An  even 
greater  decline  in  freight  rates  on  the  ocean,  as  mentioned  above,  has 
taken  place,  brought  about  by  the  great  improvements  in  marine 
engines  and  other  labor-saving  devices  and  by  the  great  increase  in 
number  and  size  and  the  consequent  increased  competition  in  ocean 
vessels.  Coupled  with  this  positive  decline  in  all  ocean  rates,  there 
has  been  also  a  decline  in  the  comparative  difference  in  ocean  rates 
between  New  York  and  Boston,  on  the  one  hand,  and  Philadelphia, 
Baltimore,  and  Newport  News  on  the  other.  This  will  be  considered 
in  detail  later. 

3.  Differentials  hecoming  proportionally  larger.    . 

The  reduction  of  inland  freight  rates  since  1877  has  made  the 
differentials  increase  in  their  relative  percentage  of  the  total  inland 
freight  rate.  Thus,  in  Boston  Exhibit  No.  4,  it  is  shown  that  the  per- 
centage of  the  Philadelphia  differential  to  the  existing  rate  on  flour 
increased  from  6.3  per  cent  in  1880  to  12.9  per  cent  in  1904,  and  the 
Baltimore  differential  from  9.5  per  cent  in  1880  to  19.3  per  cent 
in  1904. 

The  Philadelphia  differential  on  wheat — comparing  1880  with  1899, 
when  the  differential  was  lowered  one-half — increased  from  6.3  per 
cent  to  10.2,  and  the  Baltimore  differential  from  9.5  per  cent  to  15.3 
per  cent. 

The  differential  on  corn,  taking  the  same  period,  increased  on  the 
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Philadelphia  differential  from  6.3  per  cent  to  11.4  per  cent,  and  on 
the  Baltimore  differential  froni  9.5  per  cent  to  17.1  per  cent.  Since 
tiie  reduction  in  1899  the  percentage  has  been  also  steadily  increasing — 
on  wheat  to  Philadelphia  rising  from  5.5  per  cent  in  1899  to  7.1  per 
cent  in  1904,  and  to  Baltimore  from  8.3  per  cent  to  10.7  per  cent. 

Thus  these  differentials  become  a  constantly  hea\der  burden  as 
freight  rates  fall,  and  are  to-day,  generally  speaking,  almost  twice 
as  heavy  a  tax  as  in  1877,  although  the  reasons  for  their  imposition 
in  1877  have  largely  disappeared  to-dav. 

4.  These  inland  differentials  were  '^originally  imposed  largely  to 
offset  the  higher  ocean  rates  at  Philadelphia  and  Baltimore. 

Albert  Fink,  in  his  report  of  1882,  states  that  ocean  rates  via  steam 
in  1877  from  Philadelphia  to  Liverpool  were  4  cents  higher  than  at 
New  York,  while  at  Baltimore  they  wei'e  4.6  cents  higher.  (Report 
on  Adjustment  of  Railroad  Transportation  Rates  to  the  Seaboard, 
p,  26.) 

At  the  hearing  before  the  Thurman  Commission  in  1882  the  Mer- 
chants and -Manufacturers'  Association  contended  that  ocean  rates  at 
Baltimore  were  3.3  cents  per  hundred  pounds  higher  than  at  New 
York..  (See  Baltimore  Exhibit  207,  p.  16.) 

In  Exhibit  D,  attached  to  the  argument  of  the  Baltimore  Corn 
and  Flour  Exchange  before  said  Commission,  a  table  shows  that, 
averaging  the  years  1878  to  1881,  inclusive,  the  ocean  steam  rates  at 
Philadelphia  were  2J  cents  per  hundred  pounds  higher  than  at  New 
York,  and  at  Baltimore  they  were  3^  cents  higher.  (Baltimore  Ex- 
hibit 207,  p.  56.) 

The  Thurman  Commission,  in  its  re^port  (p.  38) ,  found  that  during 
the  year  1881  the  ayerage  steam  and  sail  rates  from  Philadelphia  were 
nearly  2  cents  per  himdred  pounds  greater  than  at  New  York,  and 
at  Baltimore  they  were  nearly  3  cents  greater.  * 

It  would  therefore  seem  clear  that  ocean  steam  rates  in  1882,  at 
the  time  the  Thurman  Commission  made  its  report,  were  consider- 
ably more  than  2  and  3  cents  higher  at,  Philadelphia  and  Baltimore 
than  at  New  York. 

That  the  finding  of  the  Thurman  Commission  was  based  largely,  if 
not  entirely,  upon  this  great  difference  in  the  ocean  rates  between  the 
so-called  "  differential  ports  "  and  New  York  appears  clearly  from 
the  following  language  of  the  report,  at  page  38 : 

On  these  several  through  lines,  competing  for  the  same  business  between  the 
same  interior  Ajjierican  towns  and  the  foreign  ports,  the  whole  charges,  if  the 
routes  are  equally  favorable,  must  be  substantially  the  same,  or  the  one  giving 
the  best  rates  would  obtain  the  business.  The  question  of  ocean  rates  must, 
therefore,  have  an  important  bearing  on  the  inland  rates ;  for  if  the  ocean  rates 
are  greater  from  Baltimore  to  foreign  ports  than  from  New  York  to  the  same 
ports,  the  inland  rates  to  Baltimore  must  necessarily  be  lower,  or  Baltimore  will 
be  excluded  from  the  trade.  Turning  our  attention,  then,  to  the  ocean  freights, 
we  find  that  during  the  year  1881,  from  Baltimore  to  Liverpool  by  steam  and 
sail,  they  averaged  nearly  3  cents  per  hundred  pounds  greater  than  from  New 
York,  and  from  Philadelphia  neai-ly  2  cents  greater.  *  *  *  Besides  this 
advantage  in  the  ocean  freights  tlie  Ne\y  York  route  has  a  further  advantage  in 
the  somewhat  greater  expedition.  If,  therefore,  the  railroads  to  Baltimore  and 
Philadelphia  were  to  charge  for  the  inland  carriage  the  same  that  is  charged  to 
New  York,  they  must  do  so  with  a  certain  result  of  losing  their  present  partici- 
pation in  the  export  trade.  They  must,  therefore,  of  necessity,  make  their 
average  inland  rates  at  least  as  much  lower  than  the  inland  rates  to  New  York 
as  will  offset  the  difference  in  the  ocean  freights. 
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The  Interstate  Commerce  Commission  in  its  opinion  of  1898  uses 
the  following  language : 

The  agreement  ot  April  5,  1877,  seems  to  have  been  made  upon  the  idea  of 
equalizing  the  cost  of  carriage  from  various  Interior  shipping-points  to  foreign 
ports.  It  recognized  the  fact  that  ocean  freight  rates  from  Baltimore  and 
Philadelphia  to  such  foreign  ports  were  higher  than  frem  New  York,  and  that 
inland  freights  must  be  correspondingly  lower  so  that  the  total  freight  might 
be  the  same  (p.  (ilS). 

Now,  if  the  purpose  of  the  differential  is  to  make  the  cost  of  exporting 
through  the  different  ports  the  same,  it  is  evident  that  *  *  *  any  difference 
in  the  expense  of  ocean  carriage  shbuld  be  equalized  by  a  corresponding  dlffer- 
euce  in  the  Qost  of  inland  carriage.  Assuming  that  the  cost  of  ocean  carriage 
from  Baltimore  to  Ijiverpool  is  3  cents  per  hundred  more  than  from  New  York, 
then  the  Inland  rail  rate  from  Chicago  to  Baltimore  must  be  3  cents  per  hundred 
less,  so  that  the  total  rate  may  be  the  same.  This,  Mr.  Blanchard  says,  is  the 
theory  upon  which  the  differentials  are  determined.  .  There  are  certain  ininor 
considerations,  but,  broadly  speaking,  the  differential  is  supposed  to  correspond 
with  and  make  good  a  difference  In  the  ocean  freight  rate.  In  order  to  deter- 
mine whether  the  present  differentials  are  consistent  with  that  theory  it  is 
only  necessary  to  inquire  whether  the  existing  difference  in  ocean  rates  cor- 
responds to  the  established  differential  (p.  663). 

5.  Ocean  rates  to-day  differ  hut  slightly  at  the  various  ports. 

At  the  present  time  the  ocean  rates  at  Baltimore  and  Philadelphia 
are  on  the  average  but  slightly  higher,  and  in  many  cases  the  same  or 
even  lower  than  at  New  York  or  Boston.  When  higher  they  never  or 
very  rarely  are  as  much  higher  as  the  amount  of  the  inland  differen- 
tial. As  a  result  the  through  rate  is  far  lower  via  Baltimore  and 
Philadelphia  than  via  New  York  or  Boston. 

In  the  April,  1904,  number  of  the  Summary  of  Commerce  and 
Finance,  issued  by  the  Bureau  of  Statistics  of  the  United  States  De- 
partment of  Commerce  and  Labor,  there  is  an  article  entitled  "  Trunk 
line  traffic  and  differential  rates  "  which  contains  a  table  of  compari- 
son of  ocean  rates  at  the  various  ports  covering  the  period  from  1882 
to  1903,  inclusive. 

From  this  table  it  appears  that  in  1882  the  ocean  rates  on  wheat  to 
I  jverpool  averaged  over  2  cents  higher  at  Baltimore  and  Philadelphia 
as  compared  with  New  York  and  I3oston,  while  in  1903  they  aver^rged 
only  five  twenty-fourths  of  a  cent  higher.  While  Boston  rates  were 
lower  than  New  York  in  1882,  in  1903  they  were  the  same. 

Another  table  from  the  same  article  comparing  rates  to  Liverpool 
during  the  canal  and  noncanal  season  shows  that  from  1882  to  1883 
rates  at  Philadelphia  and  Baltimore  were  higher  than  at  New  York 
by  a  little  less,  and  than  at  Boston  by  a  little  more,  than  the  differen- 
tial ;  while  in  the  year  1903  they  were  the  same  from  New  York,  Bos- 
ton, and  Philadelphia,  no  quotations  being  given  from  Baltimore. 

The  same  article,  on  page  48,  has  another  table  showing  the  average 
annual  ocean  freights  on  a  bushel  of  wheat  to  Liverpool  for  twenty- 
two  years  from  1882  to  1903,  inclusive,  from  which  it  appears  that  m 
1882  ocean  rates  at  Philadelphia  and  Baltimore  averaged  over  2  cents 
higher  at  Philadelphia  and  Baltimore  than  at  New  York,  while  in 
1903  the  average  was  only  twelve  and  one:half  hundredths  of  a  cent 
higher.  The  rates  at  Boston,  by  this  table,  were  below  New  York  for 
the  early  period  and  just  the  same  for  1902  and  1903.  ■     ,. 

In  number  17  of  the  New  York  Produce  Exchange  Exhibit  ^W^^l 
a  similar  table  covering  the  period  from  1881  to  1903,  inclusivej_whicft 
shows  that,  comparing  the  ocean  rates  on  grain  to  Liverpool  fortne 
■pftnr  1901-9,.  thP!  last  vear  for  which  comnletft  statistics  are  given,  tHe 
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rates -from  Philadelphia  averaged  only  one-eighth  of  a  cent  per  bushel 
higher  than  at  New  York,  while  the  Baltimore  rates  on  the  average 
were  thirty-two  one-hundredths  of  a  cent  higher  than  New  York. 

The  above  tables  cover  chiefly  the  period  prior  to  the  minimum 
freight  agreement  which  took  effect  January  30, 1902,  and  lasted  until 
February  4, 1904,  grain,  however,  being  withdrawn  October  13,  1903. 
During  this  period  certain  rates  were  affected  by  various  modifica- 
tions of  the  agreement  in  the  effort  to  add  the  inland  differential  to 
the  ocean  rates.    This  period  will  be  considered  later. 

Coining  now  to  the  period  following  the  abrogation  of  the  mini- 
mum freight  agreement,  we  find  that  rates  at  Philadelphia  and  Balti- 
more, in  many  instances,  are  lower  than  at  New  York  or  Boston.  We 
are  referring  here  to  relative  ocean  rates,  and  not  to  through  rates. 
As  to  through  rate^,  it  will  also  appear  that  in  almost  all  cases  the 
through  rate  is  lower  via  Baltimore  and  Newport  News. 

Mr.  Caldwell  introduced  tables  showing  that  between  February 
and  June,  1904,  over  1,200,000  pounds  of  flour  were  shipped  from 
Minneapolis  to  London  ov6r  his  railroad,  and  that  the  ocean  rate  was 
the  same — 5  cents  via  Philadelphia  and  New  York — the  through  rate 
thus  being  2  cents  less  via  Philadelphia.     (Vol.  4,  p.  640.) 

He  also  introduced  tables  of  shipments  of  various  products,  chiefly 
flour,  from  St.  Louis  to  London,  Manchester,  Leith,  and  St.  Johns 
during  the  same  period.  There  were  8  shipments  in  all.  In  1  ship- 
ment (to  London  March  7,  a  car  of  hides)  the  ocean  rate  was  the 
same  at  New  York  as  at  Philadelphia,  the  through  rate  via  the  latter 
port  thus  being  2  cents  lower;  in  2  shipments  to  London,  the  New 
York  ocean  rate  was  1  cent  lower,  the  through  rate  via  Philadelphia 
thus  being  1  cent  lower ;  in  5  shipments,  the  New  York  ocean  rate  to 
London,  Manchester,  Leith,  and  St.  Johns  was  higher  than  at  Phila- 
delphia, the  through  rate  being  from  2.13  cents  to  10.10  cents  lower 
via  Philadelphia.     (Vol.  4,  p.  642.) 

Another  table  was  introduced  by  Mr.  Caldwell  giving  a  compari- 
son of  ocean  rates  on  June  15,  1904,  from  New  York  and  Philadel- 
phia to  London,  Liverpool,  Hamburg,  Glasgow,  Amsterdam,  and 
Rotterdam,  from  which  it  appeared  that  the  rates  to  Amsterdam  and 
Rotterdam  were  3  cents  lower  at  New  York,  the  through  rate  being  1 
cent  lower  via  New  York;  to  London  ocean  rates  were  the  same  at 
New  York  and  Philadelphia,  the  through  rate  being  2  cents  lower 
via  Philadelphia;  to  Glasgow,  New  York  was  1  cent  lower,  the 
through  rate  being  1  cent  lower  via  Philadelphia ;  to  Liverpool  and 
Hamburg  the  New  York  rates  were  higher  than  Philadelphia,  the 
through  rate  being  from  3  cents  to  6.44  cents  lower  Ada  Philadel- 
phia.    (Vol.  4,  p.  644.) 

From  the  tables  given  here  by  Mr.  Caldwell,  out  of  8  shipments  to 
London  the  ocean  rates  were  the  same  New  York  and  Philadelphia 
in  5 ;  New  York  was  higher  in  1  and  lower  in  2.  The  through  rate 
to  London  was  lower  via  Philadelphia  in  all  cases,  varying  from  1 
cent  (in  2  shipments)  to  2  cents  (in  5)  and  10.10  cents  (in  1).  On 
1  shipment  to  Leith  the  through  rate  was  2.13  cents  lower  via  Phila- 
delphia; out  of  2  shipments  to  St.  Johns  the  throUgh  rate  was  3.25 
cents  lower  via  Philadelphia ;  on  1  shipment  to  Manchester  the 
through  rate  was  3.25  cents  lower  via  Philadelphia, 

The  primary  purpose  of  the  above  tables  was  to  show  a  lower 
through  rate  via  Philadelphia  by  substantially  the  amount  of  the 
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inland  differential.     (Vol.  4,  p.  652.)     They  afford,  however,  equal 
light  on  relative  ocean  rates. 

Mr.  W.  E.  Eaton,  agent  Erie  Railroad  at  Chicago,  introduced  a 
table  giving  his  bookings  from  February  3,  1904,  to  May  26,  1904, 
covering  flour,  provisions,  lumber,  oil  cake,  and  miscellaneous  traffic. 

The  flour  shipments  were  to  6  foreign  ports — Leith,  Amsterdam, 
Glasgow,  London,  Manchester,  and  Rotterdam;  24  shipments  in  all. 

In  these  flour  shipments  the  ocean  rate  was  higher  at  New  York  in 
6  shipments,  the  same  rate  in  1  shipment,  and  lower  in  17  shipments ; 
but  in  no  case  as  much  lower  as  the  differential,  thus  leaving  the 
through  rate  lower  via  Philadelphia  in  every  case. 

In  logs,  all  shipped  to  Hamburg,  the  ocean  rate  via  New  York  was 
higher  in  each  of  the  4  shipments,  making  the  through  rate  via  Phila- 
delphia 3  cents  lower. 

in  grits,  shipped  to  Amsterdam,  the  through  rate  was  from  1  cent 
to  2  cents  lower  via  Philadelphia. 

In  Quaker  Oats,  shipped  to  Hamburg,  the  through  rate  was  2  cents 
lower  via  Philadelphia.  ' 

In  starch,  shipped  to  Rotterdam  and  Manchester,  the  New  York 
rate  was  lower  in  1  shipment  to  Manchester,  the  through  rate  being 
still  1.44  cents  lower  via  Philadelphia,  and  higher  in  the  remaining 
3  shipments,  making  the  through  rate  from  2.03  cents  to  3  cents  lower 
via  Philadelphia. 

In  oil  cake,  shipped  to  Antwerp,  Liverpool,  and  Hamburg,  the  New 
York  ocean  rate  was  the  same  in  1  shipment  and  higher  in  the  other 
3  shipments,  making  the  through  rate  from  2  cents  to  6.44  cents 
cheaper  via  Philadelphia. 

In  provisions,  to  Liverpool,  London,  and  Antwerp,  the  New  York 
ocean  rate  was  less  in  1  shipment,  the  same  in  5,  and  higher  in  1,  mak- 
ing the  through  rate  from  1.05  to  4.81  cents  less  via  Philadelphia. 

In  lumber,  shipped  to  Liverpool,  London,  Rotterdam,  and  Ham- 
burg, in  9  shipments  the  New  York  ocean  rate  was  the  same  and  in  1 
higher,  the  through  rate  being  from  2  cents  to  3  cents  lower  via  Phila- 
delphia. 

In  handles  shipped  to  Liverpool,  Glasgow,  and  Manchester,  the 
New  York  rate  was  higher  in  1  shipment,  making  through  rate  5.35 
less  via  Philadelphia;  in  1  shipment  the  Boston  rate  was  lower  and 
in  another  highei',  the  through  rate  being  from  1.25  cents  to  3.25 
cents  lower  via  Philadelphia. 

In  oatmeal  to  Rotterdam  New  York  was  higher  in  1  and  the  same 
in  1  shipment,  making  the  through  rate  from  2  cents  to  3  cents  less  via 
Philadelphia. 

In  corn  meal  to  Liverpool  New  York  was  higher,  maJring  through 
rate  6.44  cents  lower  via  Philadelphia.     (Vol.  4,  p.  672.) 

Mr.  Eaton  also  testified  that  the  condition  since  February,  1904, 
was  the  same  as  that  existing  before  the  formation  of  the  mmimum 
freight  agreement  (vol.  4,  p.  099),  and  that  he  never  booked  via  any 
other  port  than  New  York  unless  compelled  to  by  differences  in  ocean 
rates  (vol.  4,  p.  695) ;  that  the  Scandinavian  Ijine  has,  since  the  aboh- 
tion  of  the  freight  conference,  diverted  some  of  its  New  York  boats 
to  Baltimore  to  get  the  business  sent  there  by  the  differentials  (vol.  4, 
p.  668) ;  that  during  the  freight  agreement  there  was  nearlj  always 
2  cents  difference  between  the  New  York  and  Philadelphia  rate- 
occasionally  only  1  cent  (p.  701) ;   that  since  the  abolition,  where ^ 
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traffic  goes  through  New  York  other  influences  than  rate  send  it 
there  (p.  696). 

Mr.  Kallman,  of  the  New  York  Central  Eailroad,  introduced  a 
statement  of  agent  of  Ked  Line  at  Indianapolis,  giving  all  bookings 
from  Jamlary  to  June,  1904.  While  the  rates  at  other  ports  are  not 
given,  the  table  shows  that  nearly  all  the  bookings  went  via  Phila- 
delphia and  Baltimore.  It  is  interesting  to  note  that  in  shipments  of 
wood  handles  from  Boston  and  Philadelphia  to  Liverpool,  as  shown 
by  the  table,  during  the  continuance  of  the  freight  agreement  the 
rates  were  11.25  cents  from  Boston  and  13.25  from  Philadelphia,  but 
that  on  February  10,  just  after  its  repeal,  the  Philadelphia  rate  had 
fallen  to  11.25  cents. 

Mr.  Blodgett,  agent  of  the  Red  Star  Ijine  at  Chicago,  testified  that 
during  the  minimum  freight  agreement  the  through  rates  were  sub- 
stantially equal,  the  ocean  rates  being  higher  at  Baltimore  and  Phila- 
delphia (vol.  4,  p.  917) ;  that  since  its  repeal  ocean  rates  were  about 
the  same  or  even  lower  at  the  differential  ports  (p.  918) ;  that  prior 
to  the  agreement  the  same  conditions  as  to  relative  rates  existed  as 
,  now,  save  that  to-day  ocean  rates  are  lower  (pp.  924,  925). 

He  also  introduced  a  statement  (Exhibit  75)  showing  shipments 
via  Philadelphia  for  the  period  from  January  1  to  May  31,  1904, 
and  comparing  ocean  rates  from  New  York  and  Boston.  These  ship- 
ments were  to  Liverpool,  Manchester,  London,  Glasgow,  Rotterdam, 
and  Hamburg. 

An  analysis  of  this  table  shows  that  in  the  11  shipments  in  which 
comparative  rates  at  Boston  and  New  York  were  given  the  2  latter 
were  higher  than  the  Philadelphia  rates  in  6,  the  same  in  4,  and  lower 
in  1.  The  through  rate  via  Philadelphia.was  lower  in  every  shipment, 
varying  from  0.53  cent  to  5  cents.  (Vol.  5,  p.  921.)  See  also  the 
testimony  of  Mr.  Callaghan  (vol.  4,  p.  786),  of  Mr.  Messmer  (vol.  5, p. 
866) ,  of  Mr.  Spence  (vol.  5,  p.  872) ,  of  Mr.  Walther  (vol.  5,  p.  982) .  . 
In  Exhibit  10,  Boston,  correspondence  is  printed  showing  8  ship- 
'  ments  from  Baltimore  and  the  corresponding  ocean  rates  at  Boston. 
This  exhibit  is  particularly  important  as  showing  the  efforts  of  Bos- 
ton to  secure  its  share  of  the  export  traffic  and  its  loss  of  these  ship- 
ments because  of  lower  ocean  or  through  rates  via  Baltimore.  The 
instances  cited  are  but  typical  of  what  is  going  on  under  the  operation 
of  the  inland  differential. 

In  these  8  shipments  analysis  will  show  that  on  flour  and  other 
commodities  shipped  from  Baltimore  to  London,  Glasgow,  Dublin, 
Eotterdam,  Antwerp,  and  Copenhagen  the  ocean  rates  on  1  shipment 
were  the  same  at  both  Boston  and  Baltimore,  in  3  shipments  the  Balti- 
more ocean  rates  were  lower  than  Boston,  in  4  shipments  the  Balti- 
more rates  were  higher,  in  every  shipment  the  through  rate  was  lower 
via  Baltimore  than  via  Boston.  The  average  ocean  rate  on  all  these 
shipments  was  0.27  cent  lower  at  Baltimore  than  at  Boston,  making 
the  average  through  rate  2.73  cents  lower  at  Baltimore. 

The  same  exhibit  gives  correspondence  regarding  12  shipments  via 
Philadelphia,  from  which  it  appears  that  in  flour  and  other  traffic 
shipped  to  Liverpool,  London,  Hamburg,  Antwerp,  Glasgow,  and 
other  ports  in  2  shipments  the  ocean  rates  at  Philadelphia  and  Boston 
were  the  same,  in  10  shipments  the  Philadelphia  rate  was  lower ;  the 
average  rate  on  all  at  Philadelphia  was  2.58  cents  lower  than  Boston, 
the  average  through  rate  thus  being  4.58  cents  lower. 
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In  Boston,  Exhibit  5,  a  comparison  is  made  of  weekly  published 
ocean  rates,  comparing  Boston  with  Philadelphia  and  Baltimore. 
The  period  covered  is  from  February  14,  1904,  to  December  31,  1904, 
the  period  from  April  1  to  July  1  being  omitted,  the  data  relating 
thereto  having  been  lost.  An  analysis  of  these  rates  will  show  that, 
taking  flour  shipped  via  PhiladeliDhia,  the  published  rates  to  Liver- 
pool, London,  and  Hainburg,  representing  in  all  19  quotations,  aver- 
aged lower  at  Philadelphia  than  at  Boston;  on  provisions  the  rates 
to  Liverpool,  Rotterdam,  and  Plamburg  were  lower ;  on  oil  cake  the 
Philadelphia  rates  to  Liverpool,  London,  and  Hamburg  were  lower; 
on  hard  lumber  the  Philadelphia  rates  to  Rotterdam  and  Hamburg 
were  lower ;  on  tobacco  the  Philadelphia  rates  to  Liverpool,  Rotter- 
dam, and  Hamburg  -were  lower ;  on  cotton  the  Philadelphia  rates  to 
Hamburg  were  lower. 

Altogether  there  were  739  comparative  quotations,  and  in  431  of 
these,  or  58  per  cent,  Philadelphia  quotations  were  either  the  same  or 
lower  at  Philadelphia  than  at  Boston.  The  average  rates  on  pro- 
visions from  Philadelphia  to  all  ports  were  1.23  cents  less  than  at 
Boston.  The  average  rates  on  tobacco  were  2.32  cents  less;  on  oil 
cake,  0.46  cent  higher ;  on  flour,  0.76  cent  higher. 

Turning  to  the  Baltimore  quotations,  Ave  find  lower  quoted  rates 
than  Boston  only  in  a  few  instances,  viz,  on  provisions  to  Rotterdam, 
lard  to  Rotterdam,  lumber  to  Hamburg,  tobacco  to  Glasgow  and  Ham- 
burg, and  cotton  to  Hamburg,  representing  97  quotations  in  all.  The 
same  rates  are  found  in  172  quotations. 

In  most  of  the  quotations  the  Baltimore  rates  are  higher,  but  in 
many  instances  only  slightly  higher;  e.  g.,  on  oil  cake  to  Liverpool, 
0.04  cent  higher;  same  to  Plamburg,  0.09  cent  higher;  same  to  Lon- 
don, 0.53  cent  higher ;  on  flour  to  Liverpool,  0.01  cent  higher ;  same  to 
Hamburg,  0.29  cent  higher;  same  to  London,  0.44  cent  higher;  on 
provisions  to  Liverpool,  0.36  cent  higher;  same  to  Glasgow,  0.09  cent 
higher;  on  lard  to  Liverpool,  0.31  cent  higher;  same  to  Glasgow,  0.03 
cent  higher ;  lumber  to  Rotterdam,  0.27  cent  higher ;  tobacco  to  Rot- 
terdam, 0.48  cent  higher. 

Yet  taking  the  whole  number  of  quotations,  1,110,  we  find  that  in 
397,  or  35  per  cent,  the  rates  were  the  same  as  or  less  than  Boston. 

The  results  are  even  more  significant  when  we  consider  through 
rates.  An  analysis  shows  that  in  90  per  cent  of  the  Philadelphia 
quotations  the  through  rates  were  lower  than  at  Boston,  while  87  per 
cent  of  the  Baltimore  quotations  showed  lower  through  rates  than  at 
Boston. 

6.  Ocean  prices  during  the  period  covered  hy  the  minimum  freight- 
agreement. 

This  agreement  was  in  force  from  January  30, 1902,  to  February  4, 
1904.  There  are  two  points  especially  to  be  remembered  in  connection 
with  it :  (1)  It  fixes  a  minimum  below  which  no  ship  at  any  port  can 
contract  for  freight;   (2)  the  minimum  fixed  is  the  same  at  all  ports. 

The  significance  of  this  arises  from  the  contention  of  Philadelphia 
and  Baltimore  that  the  cost  of  maintaining  steamship  service  there 
was  very  greatly  in  excess  of  that  at  New  York  and  Boston.  If  the 
various  parties  to  this  agreement  had  felt  that  there  was  such  a  great 
difference  in  cost  at  Baltimore  and  Philadelphia  presumably  they 
would  have  fixed  the  minimum  rate  at  these  ports  as  much  hj^er 
than  at  New  York  and  Boston  as  the  relative  costs  were  higher. 
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Their  omission  to  do  so  may  fairly  be  claimed  as  a  declaration  of 
substantial  equality  of  costs  between  the  respective  ports. 

It  is  significant,  also,  that  equality  of  rates,  at  least  at  the  minimum 
basis,  was  prescribed  in  the  agreement.  While  the  southern  steam- 
ship lines  could  naturally  charge  higher  rates  if  they  could  get  them, 
yet  the  wording  of  the  agreement  negatives  the  necessity  now  claimed 
of  securing  such  higher  rates. 

The  agreement  started  out  with  equal  ocean  rates  at  all  ports,  the 
inland  differential  being  disregarded.  This  condition  lasted  until 
May  16, 1902.  At  this  time  it  was  realized  that  there  was  an  oppor- 
tunity of  adding  the  amount  of  the  inland  differential  to  the  ocean 
rate  at  differential  ports.  In  fact;  the  necessity  of  so  doing  was  mani- 
fest to  have  traffic  go  through  the  northern  ports,  the  higher  through 
ratehaidng  seriously  injured  them.  On  May  16, 1902,  ocean  rates  were 
revised  by  adding  at  the  southern  ports  the  full  amount  of  the  inland 
diffierential,  making  the  through  rate  the  same  via  all  ports.  Subse- 
quently, on  Julj'  11,  the  Johnston  Line,  at  Baltimore,  was  allowed  to 
lower  the  ocean  rate  on  flour  and  some  other  articles  by  1^  cents  and 
the  Philadelphia  lines  1  cent.  ( Vol.  3,  p.  422. )  On  February  16, 1903, 
the  Johnston  Line  was  allowed  to  lower  the  rates  by  substantially  the 
amount  of  the  inland  differential,  viz,  3  cents,  until  20  cars  of  pro- 
visions were  secured  for  each  weekly  steamer,  then  the  full  differ- 
ential of  3  cents  was  to  be  added  to  the  ocean  rates.     (Vol.  3,  p.  486.) 

That  the  modifications  to  the  agreement  were  made  with  the  sole 
view  of  taking  up  the  slack,  so  to  speak — i.  e.,  of  taking  the  benefit  of 
the  inland  differential  for  the  steamship  lines — appears  clearly  from 
the  resolutions  of  March  26,  1902  (vol.  3,  p.  415) ;  the  report  of  the 
committee,  dated  April  30, 1902  (vol.  3,  p.  407) ;  and  the  meeting  Feb- 
ruary 3, 1904,  at  which  the  agreement  was  broken  up  (vol.  3,  p.  463). 
All  of  these  minutes  show  that  the  purpose  of  the  changes  was  to 
modify  in  practice  the  theory  of  equal  ocean  rates  at  all  ports  solely 
to  take  to  themselves  the  benefit  of  the  inland  differential  as  a  gratu- 
ity, and  not  because  of  higher  steamship  costs  at  differential  ports. 

This  is  even  more  clearly  shown  in  the  minutes  of  the  modification 
of  July  9,  caused  by  the  withdrawal  of  the  Johnston  Line  from  the 
temporary  arrangement  of  May  26,  and  its  reversion  to  the  agreement 
as  originally  made  in  England — ^i.  e.,  eqical  ocean  rates.  (Vol.  3,  p. 
214.)  This  action  is  explained  by  Mr.  Ramsay,  the  agent,  as  being 
taken  because  his  line  refused  any  longer  to  add  the  full  differential 
of  3  cents  to  the  ocean  rate  as  fixed  for  New  York  and  Boston.  In 
other  words,  he  was  being  compelled  to  charge  higher  ocean  rates 
than  he  desired  to  charge. 

7.  The  lower  through  rates  via  the  differential  ports  divert  traffic 
through  these  ports.  (Guilford,  vol.  1,  p.  843;  Caldwell,  vol.  3,  pp. 
335,  339;  Chamberlin,  vol.  6,  pp.  1090,  1110.)  This,  it  is  submitted, 
is  the  principal  reason  for  the  congestion  testified  to.  (Caldwell,  vol. 
3,  pp.  335,  339;  Chamberlin,  vol.  6,  pp.  1091,  1090,  1115,  1121;  Rey- 
nolds, vol.  9,  p.  1950;  Thayer,  vol.  8,  p.  1759.) 

Mr.  Reynolds,  a  Avitness  for  Baltimore,  testified  that  blockades  had 
occurred  four  times  in  the  last  five  years,  and  that  he  was  put  to  his 
Wits'  end  to  find  transportation  for  his  grain.     (Vol.  9,  p.  1950.) 

He  sa,id  further  that  Indiana  shippers,  at  a  meeting  held  two  years 
ago,  claimed  to  have  lost  over  $500,000  in  sixty  days  because  of  block- 
ades.   (Vol.  9,  p.  1950.) 
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The  fact  that  the  diiferentials  h'ave  caused  a  diversion  of  traffic 
seems  established  by  the  evidence. 

For  example,  in  addition  to  the  oral  testimony  of  Mr.  Caldwell 
(vol.  3,  pp.  335,  339),  Mr.  Guilford  (vol.  1,  p.  843),  and  Mr,  Cham- 
berlin  (vol.  6,  pp.  1090, 1110),  we  have  the  following  testimony: 

Mr.  Caldwell  introduced  tables  giving  the  total  bookings  over  the 
Delaware,  Lackawanna  and  Western  Railroad  between  February  and 
June,  1904,  and  showing  that  41.4  per  cent  was  noncompetitive,  going 
via  New  York  to  ports  with  which  Philadelphia  and  Boston  had  no 
direct  connections;  that  of  the  remaining  59  per  cent,  representing 
the  competitive  traffic,  27.4  per  cent  went  via  Philadelphia,  as  against 
16.8  per  cent  via  New  York  and  14:4  per  cent  via  Boston.  He  also 
introduced  a  table  prepared  by  Mr.  Eden,  his  agent  at  Minneapolis, 
showing  that,  out  of  a  total  of  243  cars  shipped,  171  cars,  or  70  per 
cent,  went  via  Philadelphia. 

Mr.  W.  E.  Eaton,  Chicago  agent  of  the  Erie  Railroad,  testified  that 
during  the  minimum  freight  agreement  through  rates  were  substan- 
tially equal,  and  that  75  per  cent  of  his  bookings  went  via  New  York 
(vol.  4,  pp.  658,  701) ;  of  the  remaining  25  per  cent,  one-half  went 
via  Boston  and  one-half  via  differential  ports,  the  latter  largely 
because  Baltimore  has  direct  sailings  to  Irish  ports,  Belfast,  Dublin, 
Cork,  and  Londonderry,  there  being  no  direct  sailings  from  New 
York. 

Since  February,  1904,  however,  when  the  freight  agreement  was 
abolished,  only  35  per  cent  of  his  bookings  went  through  New  York, 
the  remaining  65  per  cent  being  distributed  as  follows :  Philadelphia, 
45  per  cent;  Baltimore,  10  per  cent;  Boston,  8  per  cent;  Newport 
News,  2  per  cent.  He  further  stated  that  the  35  per  cent  going  via 
New  York  was  because  of  shipments  where  delivery  was  contracted 
for  at  a  fixed  date,  and  there  were  no  convenient  sailings  at  Balti- 
more or  Philadelphia.     (Vol.  4,  p.  695.) 

Both  of  the  above  witnesses  testified  that  it  was  for  their  interest  to 
have  all  shipments  go  via  New  York,  as  the  haul  to  Philadelphia  and 
Baltimore  was  shorter,  having  to  prorate  with  other  railroads. 

In  Exhibit  10,  Boston,  the  actual  correspondence  regarding  22  ship- 
ments via  Philadelphia  and  Baltimore  is  given,  showing  how  earn- 
estly the  Boston  railroads  tried  to  secure  them  but  were  unable  so  to 
do,  owing  to  the  lower  ocean  or  through  rates,  in  many  cases  both,  at 
which  they  were  shipped  via  Philadelphia  or  Baltimore.  These  ship- 
ments were  as  follows  from  Philadelphia: 


Article. 

Destination. 

Ocean  rate,  Philadelphia 
compared  with  Boston. 

Through 
rate  lower. 

Zinc  concentrates  

Liverpool 

Same                        

Cents. 
2.0 

Flour 

do 

3.0 

Oil 

a2.0 

do         

»2.0 

Graphite    

Hamburg 

do                  - 

10.0 

Rolled  oats 

Norwegian  ports 

do                      

188 

.do 

3.0 

Oil             

do      

1.0 

Cotton 

Liverpool 

do                 

It 

Flour 

London 

do                      

3.76 

do     

3.85 

do             

Lower. 

Do 

Glasgow 

do                 

Lower. 

o  H- 25.92  cents  per  barrel. 


h  +7.8  cents  per  barrel. 


.,_i 
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And  the  following  were  shipments  from  Baltimore : 


Article. 

Destination, 

Ocean  rate,  BaHimore  com- 
pared with  Boston. 

Through 

rate 

lower. 

Cents. 
1.0 

Glasffow 

Lower 

8.63 

To 

Higher      - 

.75 

do 

do.- , 

1.44 

Oil  cake 

Antwerp 

Dublin 

Copenhagen 

Lower _ - 

4.44 

do                        

5.0 

Do                   

3.0 

These  shipments  covered  the  period  from  January,  1904-,  to  1905, 
and  show  conclusively  the  effect  of  the  differentials  in  diverting  traffic 
to  the  differential  ports. 

The  through  rates  in  the  above  examples  varied  from  2  cents  to  10 
cents  lower  via  Baltimore  and  Philadelphia  than  via  Boston,  includ- 
ing flour  and  other  commodities. 

It  is  undisputed  from  the  testimony  that  a  very  slight  difference  in 
price  will  divert  grain  and  other  commodities. 

SLIGHT  DUTESENCE  IN  PRICE  WILL  DIVERT  GRAIN  AND  FLOTIR. 

Thus  in  the  above  examples  the  through  rate  on  flour  is  from  2 
cents  to  3'.75  cents  lower  per  hundred  pounds  from  Philadelphia, 
which  is  equivalent  to  from  1  cent  to  1.87  cents  per  barrel. 

The  evidence  shows  conclusively  how  slight  a  difference  will  divert 
traffic;  e.  g.,  Mr.  Neall  testified  that  on  grain  a  quarter  of  a  cent 
would  be  likely  to  determine  the  route  (-vol.  7,  p.  1492) ,  and  on  flour, 
1  cent  and  possibly  a  half  cent  would  have  quite  an  effect,  other  con- 
ditions being  equal  (vol.  7,  p.  1494) . 

Mr.  Francis,  of  the  Allan  Line :  Twenty-eight  one-hundredths  of  a 
cent  on  through  rate  might  possibly  divert  flour  (vol.  7,  p.  1582) ; 
sometimes  it  would  take  11  cents,  sometimes  2  cents  (vol.  5,  pp.  1581, 
1582). 

Mr.  Thayer,  of  the  Pennsylvania  Kailroad :  Grain,  one-quarter  of  a 
cent  or  a  half  cent  an  important  item  (vol.  8,  p.  1783) ;  one-quarter 
cent  determines,  but  not  very  controlling  (vol.  8,  p.  1814) ;  flour,  one- 
quarter  cent  or  a  half  cent  not  so  important  (vol.  8,  p.  1783). 

Mr.  Eandall  testified  that  he  could  not  conceive  that  an  eighth  of 
a  cent  would  divert  grain  (vol.  11,  p.  2395) ;  he  admitted,  however, 
that  in  a  large  shipment  one-eighth  might  be  a  considerable  factor 
(vol.  11,  pp.  2395,  2398),  and  that  a  quarter  of  a  cent  would  be  twice 
as  large  as  an  eighth  (vol.  11,  p.  2398). 

Mr.  Tingley  admitted  that  an  eighth  of  a  cent  will  divert  corn  (vol. 
9,  p.  1973).  ^ 

Mr.  Tanner  admitted  that  a  half  cent  would  divert  grain ;  he  was 
doubtful  whether  a  quarter  of  a  cent  would  (vol.  9,  p.  1981) . 

Mr.  Sale :  Un.der  equal  conditions  an  eighth  of  a  cent  would  divert 
|yol.  9,  p.  1982) ;  under  conditions  now  existing  an  eighth  of  a  cent 
higher  would  not  divert  grain  from  Baltimore  to  New  York  (vol.  9, 
p.  1982).  ^  ' 

Mp.  Gambrill :  Both  markets  standing  equal,  a  quarter  of  a  cent  or 
an  eighth  of  a  Cent  will  divert  grain  (vol.  11,  p.  2220). 
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Mr.  Kirwan :  A  small  fraction  will  divert  grain  (vol.  10,  p.  2308) ; 
won't  say  that  less  than  an  eighth  of  a  cent  will  (vol.  10,  p.  2308).  > 

Mr.  Ramsey :  On  equal  inland  rates  a  half  cent  would  divert  gram 
(vol.  10,  p.  2076). 

In  Boston  Exhibit  10,  correspondence  with  various  flour  and  grain. 
shippers  is  given  as  to  the  difference  in  the  through  rate  that  will  de- 
termine the  route  of  shipments.    The  statements  of  these  shippers 
may  be  summarized  as  follows : 

FLOUH. 

Bay  State  Milling  Company,  Winona,  Minn.:  The  smallest  frac- 
tional difference  in  the  through  rate  will  divert. 

Acme  Milling  Company,  Indianapolis,  Ind. :  Any  difference  will 
determine  route. 

Pillsbury- Washburn  Flour  Mills  Company,  Minneapolis,  Minn.: 
Lowest  through  rate  gets  the  business. 

Noblesville  Milling  Company,  Noblesville,  Ind.:  One-quarter  or 
one-half  cent  per  100  pounds  gets  the  business. 

Washburn-Crosby  Company,  Minneapolis,  Minn.:  Flour  will 
alwaj's  move  t^  port  giving  lowest  through  rate.  ' 

Northwestern  Consolidated  Milling  Company,  Minneapolis,  Minn.: 
We  would  give  preference  to  Newport  News  at  even  rates,  or  even 
at  higher  rates,  on  account  superior  service. 

GRAIN. 

C.  F.  &  G.  W.  Eddy  (Incorporated),  Boston:  One-eighth  cent  per 
bushel  will  determine  routing. 

A.  Fred  Brown  Commission  Company,  Boston:  One-sixteenth 
cent  per  bushel  would  control  trade. 

Armour  Grain  Company,  Chicago:  Cheapest  combination  takes 
the  grain,  no  matter  if  only  one-eighth  cent. 

Harris  Scotten  Company,  Chicago:  Buyers  will  not  ordinarily 
pay  any  appreciable  premium  for  option  of  routes.  Some  conti- 
nental ports,  however,  will  pay  one- fourth  to  three-fourths  cent  per 
bushel  for  shipment  from  New  York. 

•  In  Mr.  Preston's  testimony  (vol.  12,  p.  2675)  an  additional  letter 
was  submitted  from  Ames-Brooks  Company,  Duluth,  stating  that 
one-eighth  of  a  cent  per  bushel  would  control  routing  of  grain. 

8.  Vessels  going  in  ballast  from  Boston  to  load  outward  at  differ- 
ential ports. 

That  the  effect  of  the  differentials  is  to  concentrate  freight  at  the 
differential  ports  is  shown  by  the  number  of  vessels  which  come  into 
northern  ports  and  then  go  in  ballast  to  differential  ports  for  out- 
ward cargoes.  Boston  Exhibit  No.  7  shows  that  from  1899  to  1904 
an  average  of  14  tramp  steamers  and  35  regular  line  steamers  went 
yearly,  after  unloading  their  inward  cargoes  at  Boston,  to  Baltunore 
and  Philadelphia  to  obtain  outward  cargoes  of  grain  or  flour  or 
mixed  cargo,  or  an  average  of  one  sailing  a  week. 

See  also  the  testimonjr  of  Mr.  Preston  as  to  the  new  service  from 
Antwerp  to  Boston,  which  was  discontinued  after  eight  sailings  in 
1904  because  of  failure  to  obtain  east-bound  cargo,  but  which  now 
is  to  be  resumed,  but  the  ships  are  to  go  in  ballast  from  Boston  to 
Baltimore  to  get  outward  cargo.     (Vol.  12,  p.  2693.) 
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9.  Differential  divided  between  ocean  carrier  and  shipper. 

Inasmuch  as  the  ocean  rates  are  little  higher  at  Philadelphia  and 
fealtimore,  if  any,  than  at  Boston  and  New  York,  it  follows  that  the 
share  of  the  inland  differential  not  taken  by  the  steamships  in  higher 
rates  must  go  to  the  shipper  or  inland  producer  as  a  kind  of  bonus  to 
induce  him  to  ship  via  the  differential  routes. 

Mr.  Thayer  testified  that  the  inland  differentials  are  divided  be- 
tween the  steamship  and  the  shipper.     (Vol.  6,  p.  1242.) 

Mr.  Francis  testified  to  the  same  effect.  (Vol.  8,  pp.  1574,  1591.) 
He  further  said  that  if  the  steamships  wanted  freight  badly  ocean 
rates  fell  and  the  shipper  got  all  the  inland  differential  (vol.  8,  p. 
1552) ;  if,  however,  the  steamship  don't  need  freight,  ocean  rates 
rise  and  the  ship  gets  part  of  the  differential  (vol.  8,  p.  1552). 

'Mr.  Todd,  Philadelphia  agent  of  the  Allan  Line,  said  at  times  the 
steamship  has  to  give  away  the  whole  inland  differential.  (Vol.  8, 
p.  1607.) 

Mr.  Young,  steamship  agent  at  Philadelphia,  said  that  the  steam- 
ship let  the  shipper  have  enough  of  the  differential  to  bring  business 
to  Philndelphia,  and  that  the  steamship  never  got  the  full  differen- 
tial.   (Vol.  8,  p.  1697.) 

Mr.  Randall,  of  Baltimore,  said  that  the  differentials  are  divided 
between  the  western  merchants  and  the  ship  in  the  proportion  of 
three-quarters  to  one-quarter  (vol.  11,  p.  2387) ;  he  added  that  1  cent 
out  of  the  3  cents  differential  is  a  fair  amount  for  the  steamship  to 
take  (vol.  11,  p.  2388). 

Mr.  Eamsey  testified  that,  as  a  rule,  the  steamship  does  not  get  the 
full  differential  (vol.  9,  p.  2004) ;  the  shipper  gets  part  (vol.  9,  p. 
2004) ;  2  to  24  cents  on  flour  (vol.  10,  p.  2054) ;  that  some  advan- 
tage must  be  given  to  the  shipper  by  differentials  to  induce  him  to 
ship  via  Baltimore  (vol.  10,  p.  2157) ;  he  wanted,  however,  in  1902, 
less  than  1|  cents. 

He  also  testified  that,  as  to  grain,  the  shipper  and  the  railroads 
only  have  to  do  with  the  differential ;  that  ships  engage  grain  in  the 
local  market,  and  that  grain  rates  are  a  question  of  demand  and  sup- 
ply.   (Vol.  9,  pp.  2037,  2052.) 

10.  Di^erential  ports  demand  lower  through  rates. 

The  commercial  bodies  of  the  differential  ports,  perceiving  that 
the  differentials  have  made  through  rates  lower  via  the  differential 
ports,  and  thus  divert  traffic  through  them,  now  come  forward  and 
insist  on  their  right  to  have  such  lower  through  rates. 

Mr.  Neall  testified  that  through  rates  should  be  lower  via  Phila^ 
ielphia  and  Baltimore.     (Vol.  7,  pp.  1459,  1460,  1500-1504). 

Also  that  the  through  rate  via  Philadelphia  is  not  as  much  lower 
as  the  differential— 2  cents.     (Vol.  7,  p.  1325.) 

Mr.  Francis  said  that  the  through  rate  on  flour  was  and  should 
be  lower  via  differential  ports  (vol.  8,  p.  1662) ;  lower  than  New 
York  or  Boston  (vol.  8,  p.  1594) .  He  added,  however,  that  when  the 
Philadelphia  ships  had  little  space  to  sell  the  ocean  rate  might  rise, 
so  that  the  through  rate  became  higher  than  at  New  York.  (Vol. 
8,  p.  1556.)  _ 

Mr.  Saunders  said  concessions  must  be  offered  at  Philadelphia  on 
the  through  rate  to  get  the  business.     (Vol.  6,  p.  1197. ) 

Mr.  Todd:  At  times  have  to  give  away  the  differential.  (Vol.  8, 
p.  1607.)  ^ 
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Mr.  Young  said  the  through  rate  should  not  be  the  same  via  all 
ports,  and  that  it  should  be  1  cent  lower  on  grain  via  Philadelphia. 
(Vol.  8,  pp.  1690,1697.)  • 

Mr.  Thayer  said  through  rate  should  be  3  cents  less  on  provisions 
via  Philadelphia  (vol.  8,  p.  1810;  vol.  9,  p.  1853),  and  1  cent  less 
on  flour  (vol.  8,  p.  1813). 

Mr.  Pitt:  Through  rate  should  be  1  cent  per  hundred  pounds  or 
a  half  cent  per  bushel  lower  via  Baltimore.  (Vol.  11,  pp.  2408,  2413, 
2414.) 

Mr.  Randall:  Should  be  less  via  Baltimore.  (Vol.'ll,  pp.  2399, 
2393.) 

Mr.  McGill:  On  flour  through  rate  should  be  2  cents  per  barrel 
less  via  Baltimore  than  New  York.  (Vol.  11,  p.  2467.)  Should  be 
1  cent  per  hundred  pounds  on  wheat  and  flour.     (Vol.  00,  p.  2470.)*  ' 

Mr.  Kirwan:  Equal  through  rates  would  be  injurious  to  Balti- 
more (vol.  10,  p.  2311) ;  should  be  lower  via  Baltimore  (vol.  10,  p. 
2313). 

Mr,  Wight:  Equal  through  rates  not  practicable.  (Vol.  12,  p. 
2586.) 

Mr.  Wight  added,  however,  that  he  did  not  claim  that  the  through 
rate  should  be  as  much  lower  as  the  distance  of  Baltimore  ffom  com- 
petitive points  was  shorter  than  New  York.     (Vol.  12,  p.  2610.) 

Mr.  Ramsey  said  the  through  rate  should  be  2  cents  less  on  pro- 
visions via  Baltimore.  (Vol.  10,  p.  2156.)  He  admitted,  however, 
that  the  through  rate  should  not  be  as  much  lower  as  the  inland  dif- 
ferential. (Vol.  10,  p.  2158.)  He  said  through  rate  on  flour  was 
slightly  lower  via  Baltimore  than  via  New  York  or  Boston.  (Vol. 
10,  p.  2170.) 

This  claim  is  opposed  to  the  principles  laid  down  by  the  trunk 
railroads  in  1876,  and  to  the  Fink  report  of  1882,  as  shown  by  the 
following  quotations  from  pages  42  and  43 : 

The  only  common  ground  that  all  parties  to  this  contest  can  occupy  would 
seem  to  be  that  the  through  rates  on  all  competitive  business  should  be  made 
alike,  or  as  nearly  so  as  may  be  practicable,  upon  the  whole  competitive  traffic, 
and  not  only  upon  the  railroad  traftic.  This  principle  being  once  acknowledged, 
then  the  question  would  arise  as  to  the  practical  adjustment  of  rates  upon  that 
basis.  If  it  wei-e  true  that  the  oceau  rates  from  all  the  ports  were  the  same, 
then  there  should  be  no  objection  that  the  average  inland  rates  by  all  routes 
(water  and  rail)  should  also  be  the  same,  making  allowance,  of  course,  for  the 
disadvantages  of  routes,  if  they  exist. 

As  shown  above,  this  was  the  principle  apparently  approved  by 
the  Thurman  Commission  in  1882,  and  it  was  the  dominating  idea 
of  this  Commission  in  1898,  although  there  are  some  expressions 
therein  indicating  that  other  factors  may  be  entitled  to  minor  con- 
sideration. 

It  should  be  remembered,  also,  that  the  minimum  freight  agreement 
originally  prescribed  equal  as  well  as  minimum  ocean  rates  (see  copy 
of  agreement,  vol.  2,  p.  317) ;  and  that  at  the  last  meeting  of  the 
conference  all  the  lines  except  the  Johnston  Line  voted  "  aye  "  on  a 
proposition  favoring  equality  of  through  rates  at  all  ports.  (Vol.  3, 
P-467). 

This  claim  as  to  the  necessity  of  lower  through  rates  at  differen- 
tial ports  is  also  negatived  by  the  fact  that  from  May  16  to  July  I'l 
under  the  minimum  freight  agreement,  the  through  rates  on  flour 
were  the  same,  yet  the  Johnston  Line,  of  Baltimore,  carried  about 
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as  much  flour  to  Liverpool  as  did  the  Boston  lines,  taking  their 
average,  while  Newport  News  exported  by  one  line  more  than  all 
the  Boston  lines  together. 

See  also  testimony  of  Mr.  Radcliffe,  of  the  Allan  Line,  as  to  equal 
ocean  rates.     (Vol.  5,  p.  933.) 

II.  Ocean  costs;  rates  fixed  hy  demand  and  supply. 

We  have  shown  that  ocean  rates  are,  at  most,  only  very  slightly 
to-day  in  excess  of  the  rates  prevailing  at  New  York  and  Boston,  and 
in  many  instances  even  lower.  The  southern  ports  contend,  how- 
ever,-that  the  cost  of  maintaining  steamships  at  Philadelphia  and 
Baltimore  is  greater  than  at  New  York  or  Boston,  and  that  ocean 
rates,  therefore,  must  be  higher.  In  discussing,  however,  the  ques- 
tion of  cost,  the  question  of  comparison  does  not  enter.  A  rate  lower 
than  New  York  or  Boston  might  conceivably  be  profitable  at  Balti- 
more and  one  higher  might  as  conceivably  be  unprofitable. 

It  is  clear",  however,  that  steamship  lines  do  not  base  their  rates  on 
cost  in  competitive  traffic  any  more  than  do  the  railroad  lines.  Thus 
Mr.  Francis  testified  that  cost  Avas  not  considered  in  fixing  ocean  rates 
on  this  competitive  traffic,  but  that  it  was  absolutely  a  question  of  sup- 
ply and  demand.     (Vol.  8,  p.  1576.) 

He  further  testified  that  the  rate  on  provisions  was  the  same  at  all 
ports  (vol.  8,  p.  1596),  and  that  rates  on  flour,  oil  cake,  and  other  ex- 
ports were  fixed  with  reference  to  the  requirements  of  the  differential 
ports  (vol.  8,  p.  1575). 

Mr.  Todd,  agent  of  the  Allan  Line  at  Philadelphia,  confirmed  these 
statements.  He  testified  that  provisions  had  same  rate  from  Phila- 
delphia as  from  New  York,  and  that  the  ocean  r^tes  on  flour  and  oil 
cake  were  determined  by  Philadelphia  requirements,  sometimes  being 
the  same  as  and  sometimes  higher  than  New  York  rates.  (Vol.  8,  pp. 
1603, 1607.) 

Mr.  Hilken,  agent  at  Baltimore  of  the  North  German  Lloyd  Steam- 
ship Line,  testified  that  ocean  rates  are  determined  by  demand  and 
supply,  and  that  sometimes  rates  varied  on  same  commodity  on  the 
same  vessel  (vol.  11,  pp.  2499,  2507) ,  and  that  on  some  goods  he  re- 
ceived the  same  ocean  rates  as  New  York,  on  some  higher  rates  (vol. 
11,  p.  2495). 

It  is,  of  course,  well  understood  that  in  steamship  as  well  as  in  rail- 
road operation  cost  is  a  factor  which  is  taken  into  consideration  in 
noncompetitive  traffic,  and  to  a  limited  extent  has  to  be  borne  in  mind 
even  in  competitive.  For  example,  the  minimum  freight  conference 
fixed  minimiun  rates  below  which  no  steamship  could  go. 

If,  however,  we  consider  comparative  costs  as  between  Philadel- 
phia, Baltimore,  and  Boston  we  shall  find  that,  based  on  the  extra 
length  of  voyage  necessary  from  Philadelphia  and  Baltimore  to,  say, 
Liverpool,  as  compared  with  Boston,  taking  into  consideration  dis- 
tance, additional  coal,  extra  wages  of  crew,  crew's  keep  and  Sundries, 
&e  additional  cost  of  operation  of  a  typical  steamship  would  be  at 
Philadelphia,  0.18  cent  per  hundred  pounds;  Baltimore,  0.25  cent, 
and  Newport  News,  0.19  cent.  (Boston  Exhibit  8,  Preston,  vol.  12, 
p.2666.)  • 

_This  is  the  result  reached  without  deducting  anything  for  admitted 
advantages  at  Philadelphia  and  Baltimore  over  Boston.  For  ex- 
ample, the  actual  cost  of  stevedoring  the  steamship  Iherian  on  her  trip 
to  Boston  in  December,  1904,  was  $2,046.98,  while  at  Philadelphia  the 
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same  ship  would  cost,  because  of  lower  wages  prevailing  there,  only 
$1,778.59,  a  difference  of  $268.39,  and  at  Baltimore  only  $1,275.85,  a 
difference  of  $768.13. 

Crediting  these  advantages,  we  find  that  the  higher  cost  because  of 
longer  distance  is  more  than  offset  by  the  gain  from  stevedore  charges. 
(Boston  Exhibit  9,  Preston,  vol.  12,  p.  2668.) 

12.  Comparison  as  to  other  costs. 

ELEVATION. 

At  Philadelphia  the  rate  for  elevation  is  three-quarters  of  a  cent  per 
bushel,  including  free  storage  for  the  first  twenty  days;  at  Boston  it 
is  0.9  cent.  x\fter  twenty  days  the  rate  is  the  same — a  quarter  of  a 
ceoit  per  bushel  for.  each  ten  days.  The  Baltimore  charges  are  the 
same  as  at  Philadelphia.     (Philadelphia  P^xhibit  115.) 

Mr.  Preston  (vol.  12,  p.  2676)  points  out  an  error  in  above  exhibit. 

Boston,  therefore,  having  to  pay  0.9  cent  per  bushel  for  ele^'ation 
charges,  as  against  three-quarters  of  a  cent  at  Philadelphia  and  Balti- 
more, is  at  a  disadvantage  of  0.15  cent  per  bushel.  As  against  this, 
however,  should  be  credited  the  charge  of  30  cents  per  thousand  bush- 
els which  is  paid  by  the  railroads  to  the  chamber  of  commerce  and  is 
tree  to  the  grain.  Deducting  this  charge  we  have  0.12  cent  as  the 
measure  of  Boston's  disadvantage.     (Preston,  vol.  12,  p.  2676.) 

Mr.  Preston  explained  the  references  in  Mr.  Neall's  and  Mr.  Cal- 
laghan's  testimony  to  cases  of  free  storage  in  Boston  by  showing 
absolutely  no  concessions  were  ever  given  for  the  first  twenty  days  for 
which  the  0.9  cent  charge  is  imposed.     (Vol.  12,  p.  2681.) 

In  the  case  cited  by  the  above  witnesses,  Mr.  Preston  states  that 
those  who  receive  concessions  after  the  first  twenty  days  paid  for 
short-term  insurance  to  the  railroads  which  had  taken  out  long-term 
insurance,  and  that  the  difference  constituted  a  profit  to  the  railroads 
equivalent  to  storage  charges.     (Vol.  12,  p.  2681.) 

He  further  showed  that  grain  held  over  twenty  days  in  storage  con- 
stituted a  very  small  proportion  of  the  whole  volume  moving  tor  ex- 
port.    (Vol.  12,  p.  2681.) 

l-EEMINAL   FACnJTIES. 

The  railroads  in  all  of  the  four  ports,  Philadelphia,  Baltimore,  Bos- 
ton, and  Newport  News,  go  directly  onto  the  steamship  piers  which 
they  own;  they  charge  no  rental  for  the  use  of  these  piers  by  the 
steamship  companies,  and,  generally  speaking,  little  lighterage  is  per- 
formed at  either  port.     (Vol.  12,  pp.  2672-2676,  2720.) 

COST  OF   MARINE  INSURANCE. 

Mr.  Preston  testified  that  for  the  shipper  who  distributes  his  cargo 
between  the  different  ports  the  same  rate  is  paid.  (Vol.  12,  pp.  2698, 
2727.)  Mr.  Preston  has  confirmed  this  by  letters  received  from 
representatives  of  various  insurance  companies,  which  letters  form 
a  new  exhibit,  marked  "  Exhibit  B,  O.ll.M  These  letters  show  con- 
clusively that  the  only  differences  in  rates  between  the  ports  of  Ph"' 
adelphia,  Baltimore,  and  Boston  are  according  to  the  class  of  vessel. 
The  vessel  of  any  of  the  first-class  lines  would  receive  the  same  ra.te, 
no  matter  from  which  of  these  she  sailed, 
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Mr.  Preston,  on  cross-examination,  was  closely  questioned  as  to  the 
rate  of  insurance  on  copper,  the  counsel  for  the  Baltimore  Chamber 
of  Commerce,  Mr.,  Brown,  plainly  intimating  that  the  rate  on  copper 
was  higher  from  Baltimore  than  from  Boston.  Mr.  Preston  in  his 
testhnony  pointed  out  that  Boston  shipped  very  little  copper — in 
1903  only  558,000  pounds  as  against  95,500,000  pounds  from  Balti- 
more. It  may  well  be  that  the  copper  refineries  naturally  tributary 
to  Baltimore,  and  which  ship  their  entire  product  from  that  port, 
may  pay  a  slightly  higher  rate  than  they  would  have  to  pay  if  they 
distributed  their  shipments  between  all  ports.  It  would  be  impos- 
sible, however,  to  institute  a  basis  of  comparison  where  the  exports 
from  Boston  are  practically  nothing.  The  fact  remains  established, 
however,  that,  broadly  speaking,  the  rates  from  Philadelphia,  Balti- 
more, and  Boston  by  first-class  steamers  are  the  same. 

Boston,  however,  would  have  to  pay  a  third  higher  on  a  round  trip 
where  the  vessel  went  from  Boston  south  to  load  eastbound.  (Vol.  12, 
p.  2699.) 

Insurance  is  made  for  the  voyage,  irrespective  of  time  consumed. 
(Vol.  12,  p.  2732.) 

Mr.  Fink,  in  the  supplement  to  his  report  in  1882,  found  that  the 
difference  in  cost  of  insurance  might  be  greater  than  the  differential. 
This  difference,  as  shown  above,  no  longer  exists. 

IZ.  Eteplanation  of  alleged  low  ocean  rates  at  Boston. 

Mr.  Preston  has  explained  the  testimony  of  Mr.  Gambrill  and 
others  as  to  very  low  rates  on  grain  and  flour  from  Boston  by  show- 
ing that  the  reason  is  the  absolute  necessity  for  stiffening  cargo  on 
vessels  not  equipped  with  facilities  for  water  ballast.  These  ships 
have  to  secure  cargo  for  this  purpose  or  buy  sand,  which  costs  75 
cents  per  ton,  not  including  stevedore  charges.  An  instance  was  cited 
of  grain  being  carried  three  times  across  the  ocean  for  ballast.  (Vol. 
12,  p.  2687.) 

It  is  also  a  well-known  fact  that  vessels  carrying  cattle  have  to 
have  stiffening  cargo,  whether  or  not  equipped  with  water  ballast. 
(Exhibit  B,  012.) 

As  to  ocean  freights  generally,  it  has  been  shown  above  that  they 
rule  but  slightly,  if  any,  above  Boston  rates  at  southern  ports. 

14.  Abolishing  inland  differentials  will  equalize  ocean  rates. 

Assuming,  however,  that  ocean  rates  are  at  New  York  and  Boston 
slightly  lower  than  at  the  differential  ports,  it  is  submitted  that  the 
moment  the  inland  differentials  are  abolished  or  even  lowered,  that 
moment  freight  rates  at  New  York  and  Boston  will  tend  to  rise,  at 
least  to  some  extent. 

_  In  other  words,  the  ocean  situation  will  adapt  itself  to  the  inland 
situation.  This  tendency  was  clearly,  pointed  out  by  Mr.  Fink  in  his 
report  in  1882  (p.  34),  in  which  he  shows  that  while  during  the  navi- 
gation season  the  inland  rates  by  rail  and  canal  were  much  lower 
than  the  rail  rates  when  navigation  was  closed,  yet  that  the  ocean 
rates  during  this  period  advanced,  making  the  through  rate  very 
nearly  the  same  during  the  season  of  navigation  as  the  average  of  the 
whole  year,  and  that  the  ocean  rates  advanced  more  during  the  season 
of  navigation  from  New  York  than  from  Philadelphia  or  Baltimore, 
the  advances  being,  for  New  York  5.61  cents;  for  Philadelphia,  4.15 
cents,  and  for  Baltimore,  4.84  cents. 

?T — VOL 
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It  is  also  clear  that  the  minimum  freight  conference,  after  estab- 
lishing equal  minimum  rates,  increased  ocean  rates  on  certain  exports, 
notably  flour  and  provisions,  up  to  a  certain  proportion,  at  one  time 
all,  of  "the  inland  differential  at  southern  ports.  (Resolutions  of  Mar. 
26, 1902,  vol.  3,  p.  415 :  committee  report,  Apr.  30, 1902,  vol.  3,  p.  407; 
report  of  meeting  of  Feb.  3, 1904,  vol.  3,  p.  463.) 

Should  the  inland  rates  be  equalized,  ocean  rates  undoubtedly 
would  rise,  not  to  the  full  extent  of  the  decline  in  the  inland  rates, 
but  to  an  extent  high  enough  to  leave  the  through  rate  via  New  Yort 
and  Boston  substantially  the  same  as  via  Baltimore  and  Philadelphia, 
and  this  would  work  out,  substantially,  justice  at  all  ports. 

15.  Present  depression  in  ocean  carrying  trade  has  no  connection 
with  this  inquiry. 

The  evidence  in  the  case,  that  steamship  conditions  are  in  an  un- 
satisfactory condition  at  Baltimore  and  Philadelphia,  has  no  direct 
bearing  upon  the  question.  New  York  and  Boston  are  suffering  to 
the  same  extent,  and  the  causes  are  the  great  increase  and  consequent 
increasing  competition  in  ocean  tonnage  and  the  unsatisfactory  con- 
dition of  the  export  trade. 

It  is  represented,  with  some  confidence,  that  whether  ocean  rates 
are  high  or  low,  profitable  or  unprofitable,  depends  on  causes  affect- 
ing all  the  ports,  and  that  the  inland  differentials  simply  force 
freight  to  southern  ports  and  enable  southern  steamships  to  charge 
higher  rates  at  the  expense  of  the  steamship  liaes  at  New  York  and 
Boston. 

The  evidence  clearly  shows  that  it  is  primarily  the  differentials 
and  not  the  unprofitably  low  rates  that  bring  about  higher  ocean 
rates  at  differential  ports.  Thus  Mr.  Francis  admitted  that  a  higher 
ocean  rate  is  charged  because  of  the  differential  (vol.  8,  p.  1591). 
See  also  testimonv  of  Mr.  Todd  (vol.  8,  p.  1607)  and  of  Mr.  Young 
(vol.  8,  pp.  1684,^697) ;  of  Mr.  Thayer,  that  the  inland  differentials 
had  a  great  deal  to  do  with  fixing  the  differentials  (vol.  9,  p.  1861) ; 
and  of  Mr.  Hilken,  that  the  inland  differential  enables  his  steam- 
ship lines  to  secure  more  for  ocean  rates  than  without  it  (vol.  11,  p. 
2506). 

Careful  consideration  must  convince  one  that  the  primary  effect 
of  the  inland  differentials  is  to  increase  ocean  rates  proportionally 
at  the  differential  ports  and  to  depress  ocean  rates  unduly  at  the 
ports  of  New  York  and  Boston.  So  long  as  the  through  rate  is  the 
same  conditions  may  equalize  themselves ;  but  if,  because  of  general 
adversity  in  the  steamship  business,  the  ocean  rates  can  not  be  low- 
ered beyond  a  certain  minimum  without  resulting  in  taking  off  the 
ships,  as  has  been  the  case  in  recent  years,  then  the  ports  discrimi- 
nated against  by  the  differentials  must  suffer  severely. 

Xn.  STATISTICAL  COMPARISON  OF  VALUES  OF  EXPORTS,  SBOWING 
INJURIES  SUFFERED  BY  PORT  OF  BOSTON  BECAUSE  OF  DIFFER- 
ENTIALS. 

1.    COMPARISON   PHII.ADEI-.PH1A   WITH   BOSTON,   TAKING  THH  rEAKS  1896 
AND   1904.       (PHn,ADELPHIA  EXHIBIT  106.) 

Grain. — Philadelphia  increased  from  3.5  to  4.9  millions  of  dollars. 
Boston  (excluding  Canadian  grain)  decreased  from  6.4  to  3.6  mil- 
lions. 
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Co«(?m.— Philadelphia  increased  from  $435,000  to  $2,600,000 ;  Bos- 
ton decreased  from  11.7  millions  to  6.4  millions. 

Provisions. — ^Philadelphia  increased  from  4.3  to  7.2  millions ;  Bos- 
ton decreased  from  34.6  to  33  millions. 

Flour. — Philadelphia  increased  from- 2  millions  to  7.7  millions; 
Boston  decreased  from  5.9  to  2.8  millions. 

Miscellaneous  traffic. — Philadelphia  increased  from  10.8  to  25.9 
millions,  being  150  per  cent;  Boston  increased  from  36.1  to  42.9 
millions,  being  15  per  cent. 

2.   COMPAHISON  1901  WITH  1904.       (PHILADELPHIA  106.) 

Grain. — Philadelphia  decreased  from  18.1  to  4.9  millions;  Boston 
decreased  from  20.6  to  3.6  millions. 

Cotton. — Philadelphia  increased  from  $253,000  to  2.6  millions; 
Boston  decreased  from  17.8  to  6.4  millions. 

Provisions. — Philadelphia  decreased  from  9.7  to  7.2  millions;  Bos- 
ton decreased  from  46.7  to  33  millions. 

Flour. — Philadelphia  decreased  from  8.7  to  7.7  millions;  Boston 
decreased  from  6.9  to  2.8  millions. 

Miscellaneous  traffic. — Philadelphia  increased  from  25.7  to  25.9 
millions ;  Boston  decreased  from  50.6  to  42.9  millions. 

3.  COMPAKISON  BALTIMORE  AND  BOSTON,  1896  WITH   1904.       (PHILADEL- 

PHIA   106.) 

Grain. — Baltimore  decreased  from  8.29  to  8.28  millions;  Boston 
decreased  from  6.4  to  3.6  millions,  or  44  per  cent. 

Cotton. — Baltimore  decreased  from  5.6  to  5.4  millions ;  Boston  de- 
creased from  11.1  to  6.4  millions,  or  42  per  cent. 

Provisions. — Baltimore  increased  from  10.6  to  11.7  millions,  or  9 
per  cent ;  Boston  decreased  from  34.6  to  33  millions,'  or  4.6  per  cent. 

Flour. — Baltimore  increased  from  9.6  to  11.9  millions,  or  24  per 
cent;  Boston  decreased  from  5.9  to  2.8  millions,  or  52  per  cent. 

Miscellaneous. — Baltimore  increased  from  28.8  to  42.2  millions, 
or  49  per  cent;  Boston  increased  from  36.1  to  42.9  millions,  or  19  per 
cent.  ■ 

4.  COMPARISON  BALTIMORE  AND  BOSTON  EOR  THE  YEARS  1901  AND  1904. 

(PHILADELPHIA    106.) 

Grain. — ^Baltimore  decreased  from  24.4  to  8.2  millions,  or  59  per 
cent;  Boston  decreased  from  20.6  millions  to  3.6  millions,  or  82  per 
cent. 

Cotton. — ^Baltimore  decreased  from  7.3  to  5.4  millions,  or  26  per 
cent;  Boston  decreased  from  17.8  to  6.4  millions,  or  61  per  cent. 

Provisions. — Baltimore  decreased  from  13.2  to  11.7  millions,  or  11 
per  cent;  Boston  decreased  from  46.7  to  33  millions,  or  30  per  cent. 

Flour. — Baltimore  increased  from  11.8  to  11.9  millions;  Boston 
decreased  from  6.9  to  2.8  millions,  or  59  per  cent. 

Miscellaneous^— Baltimore  decreased  from  46.1  to  42.2  millions,  or 
8  per  cent;  Boston  decreased  from  50.6  to  42.9  millions,  or  14  per  cent. 
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5.  COMPARISON    BALTIMORE    AND    BOSTON    1903    AND    1904.       (PHILADEL- 

PIIIA    106.) 

Grain. — Baltimore  decreased  from  14.2  to8.2  millions,  or  42  pei 
cent;  Boston  decreased  from  7.9  to  3.6  millions,  or  54  per  cent. 

Cotton. — Baltimore  decreased  slightly  from  5.5  millions;  Bostor 
decreased  from  7  to  6.4  millions,  or  8  per  cent. 

Provisiojis. — Baltimore  increased  from  9.5  to  11.7  millions,  or  22  pei 
cent ;  Boston  increased  from  32  millions  to  33  millions,  or  3  per  cent. 

Flour. — Baltimore  decreased  from  12.3  to  11.9  millions,  or  3  pei 
cent;  Boston  decreased  from  4.2  to  2.8  millions,  or  33  per  cent. 

Miscellaneous. — Baltimore  increased  from  37  to  42  millions,  or  13 
per  cent ;  Boston  increased  from  35  to  42  millions,  or  20  per  cent. 

6.  COMPARISON  PHILADELPHIA  AND  BOSTON,  BEING  THE  AVERAGES  FROM 
1898  TO  1902,  INCLUSIVE,  AVITH  THE  AVERAGE  OF  1903  AND  1904,  IN- 
CLtrsrVE.       (PHILADELPHIA  106.) 

Grain. — Philadelphia  decreased  58  per  cent;  Boston  decreased  61 
per  cent. 

Cotton. — Philadelphia  increased  475  per  cent ;  Boston  increased  28 
per  cent. 

Provisions. — Philadelphia  decreased  11  per  cent;  Boston  decreased 
25  per  cent. 

Flour. — Philadelphia  increased  17  per  cent;  Boston  decreased  44 
per  cent. 

Miscellaneous. — Philadelphia  increased  20  per  cent;  Boston  de- 
creased 11  per*  cent. 

Petroleum. — Philadelphia  increased  23  per  cent;  Boston  increased 
12  per  cent. 

7.  COMPARISONS    OP    THE    AVERAGE    FOE    THE    FIVE    YEARS    1897   TO    1902 

WITH  THE  TWO  YEARS  1903  AND  1904  FROM  BOSTON  EXHIBIT  01. 

VALUES. 

Grain. — Boston  decreased  58  per  cent ;  Philadelphia  decreased  54 
per  cent ;  Baltimore  decreased  53  per  cent. 

Flour. — Boston  decreased  33|  per  cent ;  Philadelphia  increased  33 
per  cent ;  Baltimore  decreased  3  per  cent. 

Cotton. — Boston  decreased  34  per  cent ;  Philadelphia  increased  380 
per  cent ;  Baltimore  decreased  19  per  cent. 

Petroleum.— Boston  decreased  from  $104,000  to  $99,000;  Philadel- 
phia increased  20  per  cent ;  Baltimore  decreased  three  one-hundredths 
of  1  per  cent. 

Provisions. — Boston  decreased  23  per  cent ;  Baltimore  decreased  34 
per  cent ;  Philadelphia,  4  per  cent.  .    . 

All  other  traffic— Boston  decreased  9  per  cent;  Philadelphia  in- 
creased 29  per  cent ;  Baltimore  decreased  5  per  cent. 

8.  COMPARISON  FOE  THE  AVERAGE  OF  THE  YEARS  1897  TO  1901,  INCLUSIVB, 

WITH  THE  AVERAGE  OF  THE  YEARS  1902  TO  1904,  INCLUSIVE. 

BAEBELS   AND   BUSHELS. 

Flour.— Boston  decreased  49  per  cent;  Philadelphia  increased  16 
per  cent ;  Baltimore  decreased  12  per  cent. 
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•Wheat  and  com  {Canadian  and  domestic). — Boston  decreased  57 
per  cent;  Philadelphia  decreased  36  per  cent;  Baltimore  decreased 
72  per  cent. 

Oats. — Boston  decreased  90  per  cent ;  Philadelphia  decreased  96  per 
cent;  Baltimore  decreased  96  per  cent. 

Rije. — Boston  for  1897  to  1901  averaged  110,000  bushels  per  year; 
for  1902  to  1904  there  were  no  exports ;  Philadelphia  decreased  67  per 
cent,  there  being  no  exports  in  1903  or  1904 ;  Baltimore  decreased  37 
per  cent,  there  being  no  exports  in  1904. 

Barley. — Boston  decreased  94  per  cent;  Philadelphia  had  no  ex- 
ports from  1897  to  1903,  inclusive;  in  1904,  15,506  bushels  were  ex- 
ported; Baltimore,  1897  to  1901,  inclusive,  averaged  12,368  bushels 
per  year ;  1902,  49,499  bushels  were  exported ;  no  exports  in  1903  and 
1904. 

9.  COMPARISON  TAKEN  FROM  BOSTON  EXHIBIT  02,  BARRELS  .AND  BUSHELS, 
TAKING  THE  PERIOD  OF  1897  TO  1901,  INCLUSIVE,  AND  COMPARING  IT 
WITH  THE  YEAR  1902. 

Flour. — Boston  decreased  37  per  cent;  Philadelphia  increased  40 
per  cent;  Baltimore  increased  3.6  per  cent. 

Wheat  and  com. — Boston  decreased  Gl  per  cent;  Philadelphia 
decreased  60  per  cent ;  Baltimore  decreased  73  per  cent. 

10.  COMPARISON  or  VALUES  OF  EXPORTS  FOR  THE  YEARS  1897  TO  1901, 
INCLUSIVE,  WITH  THE  YEAR   1902.       (PHILADELPHIA  EXHIBIT   106.) 

Provisions. — Boston  decreased  8.7  per  cent ;  Philadelphia  increased 
110  per  cent ;  Baltimore  decreased  21  per  cent. 

Flour. — Boston  decreased  26  per  cent;  Philadelphia  increased  38 
per  cent;  Baltimore  increased  2^  per  cent. 

Grain. — Boston  decreased  21  per  cent;  Philadelphia  increased  28 
per  cent ;  Baltimore  decreased  39  per  cent. 

Cotton. — Boston  decreased  38  per  cent;  Philadelphia  increased  41 
per  cent ;  Baltimore  decreased  18  per  cent. 

An  others. — Boston  decreased  5|  per  cent ;  Philadelphia  increased 
32  per  cent ;  Baltimore  decreased  26  per  cent. 

11.  COMPARISON  OF  VALUES  FROM    1897  TO    1901   WITH    1903.       (PHILA- 

DELPHIA EXHIBIT  106.) 

Grain. — Boston  decreased  46  per  cent;  Philadelphia  increased  45 
per  cent;  Baltimore  decreased  45  per  cent. 

Provisions. — Boston  decreased  24  per  cent ;  Philadelphia  increased 
25  per  cent ;  Baltimore  decreased  34  per  cent. 

Flour. — ^Boston  decreased  32  per  cent;  Philadelphia  increased  65 
per  cent;  Baltimore  increased  6  per  cent. 

Cotton. — Boston  decreased  36  per  cent ;  Philadelphia  increased  390 
per  cent;  Baltimore  decreased  21  per  cent. 

Ml  others. — Boston  decreased  18  per  cent;  Philadelphia  increased 
30  per  cent;  Baltimore  decreased  14  per  cent. 

Petroleum. — Boston  decreased  21  per  cent ;  Philadelphia  increased 
17  per  cent;  Baltimore  decreased  11  per  cent. 
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12.  COMrARISON  OF  VALUES  1897  TO  1901  WITH  THE  YEAR  1904.     (PHIU- 

DELPHIA    EXHIBIT  106.) 

Grain. — Boston  decreased  79  per  cent;  Philadelphia  decreased  68 
per  cent ;  Baltimore  decreased  68  per  cent. 

Cotton. — Boston  decreased  42  per  cent ;  Philadelphia  increased  499 
per  cent ;  Baltimore  decreased  22  per  cent. 

Provisions. — Boston  decreased  24  per  cent ;  Philadelphia  increased 
2.8  per  cent ;  Baltimore  decreased  20  per  cent. 

Flour. — Boston  decreased  55  per  cent ;  Philadelphia  increased  22 
per  cent ;  Baltimore  increased  2^  per  cent. 

All  others. — Boston  decreased  six-tenths  of  1  per  cent;  Phila- 
delphia increased  30  per  cent ;  Baltimore  decreased  four-tenths  of  1 
per  cent. 

Petroleum.— Boston  increased  2J  per  cent  nominal  exports;  Phila- 
delphia increased  32  per  cent ;  Baltimore  increased  14  per  cent. 

13.  COMPARISON    OF    EXPORT    VALUES    FOR    THE    TEARS    1901    AND   1902. 

(PHILADELPHIA   EXHIBIT   106.) 

Grain. — Boston  decreased  43  per  cent ;  Philadelphia  decreased  37 
per  cent;  Baltimore  decreased  35  per  cent. 

Cotton. — Boston  decreased  61  per  cent ;  Philadelphia  increased  197 
per  cent ;  Baltimore  decreased  22  per  cent. 

Petroleum. — Boston  decreased  32  per  cent ;  Philadelphia  increased 
14  per  cent ;  Baltimore  decreased  nine-tenths  of  1  per  cent. 

Provisions. — Boston  decreased  15  per  cent ;  Philadelphia  increased 
17  per  cent ;  Baltimore  decreased  13  j)er  cent. 

Flour. — Boston  decreased  33  per  cent ;  Philadelphia  decreased  one- 
tenth  of  1  per  cent ;  Baltimore  increased  eight-tenths  of  1  per  cent. 

All  others. — Boston  decreased  19  per  cent;  Philadelphia  decreased 

6  per  cent ;  Baltimore  decreased  29  per  cent. 

14.  COMPARISON  EXPO.RT  VALUES  FOR  THE  TEARS  1901  AND  1903.     (PHIU- 

DELPHIA   EXHIBIT  106.) 

Grain. — Boston  decreased  60  per  cent ;  Philadelphia  decreased  52 
per  cent;  Baltimore  decreased  41  per  cent. 

Cotton. — Boston  decreased  60  per  cent ;  Philadelphia  increased  847 
per  cent ;  Baltimore  decreased  24  per  cent. 

Petroleum. — Boston  increased  4  per  cent  nominal  exports;  PhiW- 
delphia  increased  15  per  cent;  Baltimore  decreased  20  per  cent.    ;. 

Provisions. — Boston  decreased  29  per  cent ;  Philadelphia  decreased 
9  per  cent ;  Baltimore  decreased  28  per  cent. 

Flour. — Boston  decreased  40  per  cent ;  Philadelphia  increased  1» 
per  cent ;  Baltimore  increased  4  per  cent.  , 

All  others. — Boston  decreased  30  per  cent;  Philadelphia  decreased 

7  per  cent ;  Baltimore  decreased  18  per  cent. 

15.  COMPARISON  IN  VALUES  OF  EXPORTS  FOR  THE  YEARS  1901  AND  I"'"' 

(PHILADELPHIA   EXHIBIT    106.) 

Grain. — Boston  decreased  82  per  cent ;  Philadelphia  decreased  7- 
per  cent ;  Baltimore  decreased  67  per  cent.  , 

Cotton. — Boston  decreased  64  per  cent;  Philadelphia  incieiis^^ 
928  per  cent ;  Baltimore  decreased  26  per  cent. 
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Petroleum.-^'Boston  increased  37  per  cent  nominal  exports ;  Phila- 
delphia increased  29  per  cent ;  Baltimore  increased  3  per  cent. 

Provisions. — Boston  decreased  28  per  cent ;  Philadelphia  decreased 
20  percent;  Baltimore  decreased  11  per  cent. 

Flour. — Boston  decreased  59  per  cent;  Philadelphia  decreased  1 
per  cent;  Baltimore  increased  eight- tenths  of  1  per  cent. 

All  others. — Boston  decreased  15  per  cent ;  Philadelphia  increased 
seven-tenths  of  1  per  cent ;  Baltimore  decreased  8  per  cent. 

XIII.  EXPLANATION  OF  STATISTICAL  COMPARISONS. 

An  examination  of  the  above  statistics  reveals  clearly  the  tremen- 
dous advantage  Philadelphia  has  reaped  because  of  the  differentials 
,as  compared  with  Boston.  'It  also  shows  a  marked  gain  on  the  part 
of  Baltimore,  although  in  the  very  latest  years  of  less  degree. 
I  It  will  be  remembered  that  the  witnesses  were  almost  unanimous 
that  not  until  1902  were  the  differentials  strictly  enforced.  Com- 
paring the  years  1901  and  1902,  as  shown  above,  we  find  that  while 
there  was  a  general  decline  in  grain  exports,  yet  that  Boston  declined 
43  per  cent  and  Philadelphia  only  37  per  cent;  in  cotton,  Boston 
declined  61  per  cent  while  Philadelphia  increased  197  per  cent;  in 
petroleum,  Boston  decreased  32  per  cent  while  Philadelphia  increased 
14  per  cent ;  in  provisions,  Boston  decreased  15  per  cent  while  Phila- 
delphia increased  17  per  cent ;  in  flour,  Boston  decreased  33  per  cent 
while  Philadelphia  decreased  less  than  1  per  cent;  in  other  traffic, 
Boston  decreased  19  per  cent  and  Philadelphia  only  6  per  cent. 

In  the  dase  of  Baltimore,  we  find  4hat  m  grain,  while  Boston  de- 
creased 43  per  cent  Baltimore  decreased  only  35  per  cent ;  in  cotton, 
|Boston  decreased  61  per  cent  and  Baltimore  only  22  per  cent;  in 
petroleum,  Boston  decreased  32  per  cent  while  Baltimore  decreased 
'less  than  1  per  cent;  in  provisions,  Boston  decreased  15  per  cent 
and  Baltimore  decreased  13  per  cent ;  in  flour,  Boston  decreased  33 
per  cent  while  Baltimore  increased  nearly  1  per  cent. 

The  above  figures,  largely  borne  out  in  the  other  years,  tell  the 
story. 

Boston's  decline  in  flour  exports  has  been  particularly  marked,  as 
was  shown  by  Mr.  Preston  (vol.  12,  p.  2687).  The  fact  that  Boston's 
exports  to  Liverpool  fell  off  in  1904,  while  Baltimore  increased  fron> 
369,000  to  470,000  barrels,  shows  the  effect  of  the  differential.  .  If 
speed  is  essential  in  moving  flour,  as  contended  by  Philadelphia  and 
Baltimore,  Boston  should  have  largely  increased  its  exports  of  flour 
to  Liverpool.  Boston  had  133  sailings  for  Liverpool  in  1904,  as 
compared  with  44  from  Baltimore,  and  its  flour  exports  declined, 
while  Baltimore's  increased,  no  other  explanation  than  the  effect  of 
the  differentials  is  inadequate.  Mr.  Preston  explains  the  fact  that 
Boston  got  flour  for  any  port  by  showing  that  it  in  all  probability 
carried  it  at  unremunerative  rates,  some  at  an  actustl  loss,  but  at 
less  expense  than  the  cost  of  sand  ballast.  This  was  because  of  the 
absolute  necessity  of  obtaining  stiffening  cargo,  and  more  especially 
where  the  ships  were  not  equipped  for  water  ballasfc 

The  fact  that  Liverpool  flour  shipments — the  vessels  having  water 
ballast  facilities— fell  from  500,000  to  98,000  barrels,  while  the  Lon- 
don flour  shipments,  whose  vessels  generally  are  not  so  equipped, 
ina'eased  during  this  period  and  constituted  60  per  cent  of  the  total 
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flour  exports,  proves  conclusively  that  flour  was  used  in  place  of  water 
ballast  or  sand. 

It  should  also  be  remembered  that  ships,  even  when  equipped  with 
facilities  for  water  ballast,  still  need  stiifening  cargo  if  they  carry 
cattle. 

Taking  the  average  for  the  years  1897  to  1901  and  comparing  it 
with  1903  (Philadelphia  Exhibit  106),  we  find  that  while  Boston 
declined  32  per  cent,  Baltimore  increased  6  per  cent  in  flour. 

Taking  the  average  of  the  same  years  and  comparing  it  with  1904, 
we  find,  in  the  case  of  flour,  that  while  Boston  declined  55  per  cent, 
Baltimore  increased  2^  per  cent. 

Applying  this  same  comparison  for  the  year  1904  to  other  export 
commodities,  we  find  that  Boston  decreased  in  grain  79  per  cent,  in 
cotton  42  per  cent,  in  provisions  24  per  cenl.  In  all'of  these,  although 
Baltimore  also  decreased,  the  decline  was  less  than  that  of  Boston, 
being  grain,  68  per  cent;  cotton,  22  per  cent;  provisions,  20  per 
cent. 

The  fact  that  Baltimore  has  gained  less  over  Boston  in  the  last 
year,  it  is  submitted,  is  owing  to  increasing  competition  of  the  Gulf, 
which  taps  a  territory  more  nearly  tributary  to  Baltimore  than  to 
Philadelphia  or  Boston. 

This  is  clearly  shown  in  the  case  of  flou'*  by  Boston  Exhibit  No.  3, 
from  which  it  appears  that  while  for  the  period  1883-1887  the  total 
exports  of  flour  from  Mobile,  New  Orleans,  and  Galveston  combined 
were  only  68,968  barrels,  yet  that  for  the  period  1903  to  1904  the 
exports  of  flour  had  increased  to  1,717,495  barrels,  an  increase  of  242 
per  cent. 

This  increase  is  but  typical  of  what  has  taken  place  in  other  Gulf 
exports. 

XIV.  EX-LAKE  DIFFEBENTIALa. 

The  history  of  the  ex-lake  business  is  given  above. 

The  original  differential  agreement  of  1877  did  not  cover  ex-lake 
shipments.     (Guilford,  vol.  1,  p.  88;  vol.  2,  p.  203.) 

Nor  did  the  Thurman  Commission  refer  to  them ;  on  the  contrary, 
it  had  to  do  only  with  all-rail  traffic.    (Caldwell,  vol.  3,  pp.  519,  528.) 

Mr.  Thayer  testified  that  this  ex-lake  traffic  in  grain  was  not  of 
modern  origin,  as  he  thought  Mr.  Guilford  testified.  He  said  that  as 
far  back  as  1880,  80,000,000  bushels  of  wheat  were  taken  from  Buffalo 
to  eastern  ports  for  shipment.     (Vol.  8,  p.  1755.) 

While  the  ex-lake  differentials  have  varied  from  time  to  time  on 
grain,  it  should  be  remembered  that  there  never  has  been  any  differ- 
ential on  any  other  ex -lake  traffic.     (Vol.  2,  p.  203.) 

From  1880  to  1903  there  have  been  only  two  periods,  substantially, 
during  which  ex-lake  differentials  on  grain  have  been  in  force,  viz, 
(1)  1893  and  1894,  (2)  1896  and  1897. 

The  short  period  in  1902,  when  the  Pennsylvania  Eailroad  took  a 
differential,  is  here  disregarded. 

The  evidence  shows  conclusively  that  the  ex-lake  shipments  are 
local  shipments  by  steamships  on  the  Lakes  consigned  usually  to  the 
elevators  at  Buffalo;  that  the  grain  is  usually  sold  at  Buffalo;  that 
when  shipped  out  of  Buffalo  it  takes  the  domestic  railroad  rate. 
(Vol.  4,  p.  G26.) 
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The  lake  rates  to  Buffalo,  Erie,  and  Fairport  are  the  same  (Balti- 
more Exhibit  S  211,  213) ;  therefore  the  only  question  is  as  to  the 
propriety  of  a  differential  from  Buffalo  to  Philadelphia  as  compared 
with  New  York  and  Boston,  and  from  Erie  to  Philadelphia,  and  from 
Fairport  to  Baltimore. 

Mr.  Guilford  showed  that  the  at  and  east  rates  from  Buffalo  were 
regulated  by  canal  competition  and  not  by  Chicago  rates  as  a  basing 
point.     (Vol.  1,  pp.  87,  88.) 

The  short-line  distance  from  Buffalo  to  Boston  is  480  miles ;  from 
Fairport  to  Baltimore  is  also  480  miles.  It  is  difficult  to  understand 
on  what  theory  Baltimore  could  demand  any  differential  on  ex-lake 
grain  from  Fairport  under  the  rate  from  Buffalo  to  Boston,  the 
mileage  being  just  the  same. 

Nor  can  Philadelphia  properly  demand  a  differential  on  ex -lake 
grain  carried  from  Erie,  a  distance  of  446  miles,  under  the  rate  from 
Buffalo  to  New  York,  a  distance  of  410  miles;  nor  on  grain  from 
Buffalo  to  Philadelphia  as  compared  with  Buffalo  to  New  York,  the 
difference  in  distance  being  only  8  miles. 

Should,  however,  Philadelphia  claim  a  differential  from  Erie  be- 
cause of  longer  distance,  it  would  be  as  proper  for  Boston  to  claim  a 
differential  against  both  Philadelphia  and  New  York. 

Since  1901,  comparing  Boston  with  Philadelphia  and  Baltimore, 
we  find  that  Boston  has  declined  from  74  per  cent  of  the  total  ex-lake 
grain  to  54  per.  cent,  while  Philadelphia  has  increased  from  21  per 
cent  to  39  per  cent,  and  Baltimore  has  increased  from  5  per  cent  to  8.2 
per  cent. 

H  Similarly,  comparing  the  total  ex-lake  shipments  from  New  York, 
PMladelphia,  and  Baltimore  since  1901,  we  find  that  New  York  has 
decreased  from  84  per  cent  to  82  per  cent,  while  Philadelphia  has  in- 
creased  from  12.4  per  cent  to  15  per  cent,  and  Baltimore  has  remained 
about  the  same. 

While  this  Commission  in  1898  placed  ex-lake  grain  differentials 
on  the  same  basis  as  all-rail  differentials,  yet  it  is  respectfully  sub- 
mitted that  as  it  is  practically  conceded  that  there  should  be  no  inland 
rail  differential  if  ocean  rates  were  equal,  so  the  converse  must  be  true, 
viz,  that  there  should  be  no  differential  by  rail  on  ex-lake  grain,  the 
lake  rates  being  equal  to  all  ports. 

XV.  THE   CASE   OP  PHILADELPHIA. 

Just  as  the  advantages  of  a  port  can  be  divided  into  two  crasses, 
natural  and  acquired,  so  the  disadvantages  fall  into  two  groups. 

Clearly  no  differential  should  be  allowed  to  overcome  natural  disad- 
vantages, such  as  the  position  of  a  port  on  a  river  far  inland  with 
shallow  water  and  many  perils  of  navigation.  This  Commission 
has  already  taken  the  position  that  rates  should  not  be  adjusted  to 
equalize  natural  advantages.     (See  Eeport  for  1904,  p.  45.) 

We  will  consider  the  afleged  disadvantages  in  detail. 

1.   HIGHER   COST  OF  MARINE  INSURANCE. 

That  there  is  no  difference  of  cost  in  marine  insurance  between  the 
several  ports  has  already  been  deinonstrated  by  Mr.  Preston.  ("Vol. 
12,  p.  2698;  see  also  Exhibit  B  Oil.) 
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2.    LACK  OF  PACIIilTIES  FOR  HIGH-CLASS  FREIGHT — ^POORER  AND  SMALLEB 
SHIPS — ^FEWER  REGULAR  LINES. 

This  lack  of  facilities  is  certainly  in  part  dependent  upon  the  busi- 
ness enterprise  of  a  port.  They  really  depend  upon  the  lack  of 
natural  advantages  and  do  not  entitle  a  claim  to  be  advanced  for  a 
differential. 

3.    GREATER  DEPENDENCE  ON   TRAMP  VESSELS. 

In  1898  this  Commission  decided  ihat  no  differential  was  needed  on 
full  cargo  shipments  carried  by  tramp  vessels,  and  certainly  this  posi- 
tion is  as  correct  to-day  as  it  was  then. 

4.  FEW    DIRECT    STEAMSHIP    CONNECTIONS    ABROAD    AS    COMPARED    WITH 

NEW   YORK. 

Philadelphia  has  about  as  many  direct  connections  abroad  as  Bos- 
ton, SO  that  as  against  Boston  this  argument  is  of  no  avail;  it  has 
also  direct  connections  with  Leith,  Amsterdam,  and  Avonmouth, 
which  Boston  has  not. 

5.  HIGHER  COST  OF  MAINTAINING  STEAMSHIPS  AT  PHILADELPHIA.  THAN 

AT  BOSTON. 

This  argument  is  disposed  of  by  Mr.  Preston's  testimony,  to  which 
we  have  already  referred,  in  which  it  is  shown  that  the  slightly  higher 
cost  because  of  the  expense  incident  to  a  longer  voyage  is  made  up 
for  by  other  advantages,  such  as  stevedoring,  etc. 

C.     PHILADELPHIA    DEPENDS     MORE    TTPON     COMPETITIVE    TRAFFIO   THAN 

DOES   BOSTON. 

It  will  be  remembered  that  Mr.  Young  testified  upon  this  point 
that,  leaving  out  grain,  one-third  of  the  Philadelphia  cargoes  only 
was  from  competitive  territory,  and  that  grain  varied  too  much  to 
give  any  accurate  estimate.     (Vol.  8,  p.  1683.) 

Other  testimony  was  introduced  to  the  effect  that  only  a  third  of 
the  grain  carried  was  from  competitive  territory.     (Vol.  7,  p.  1306.) 

Mr.  Preston  testified  that  from  80  to  85  per  cent  of  the  export 
traffic  of  Boston  came  from  competitive  territory.     (Vol.  12,  p.  2695.) 

T.    NEW    YORK    DOES    GREATER    SERVICE    FREE    THAN    DOES    PHILADELPHIA. 

This  claim  clearly  would  have  no  reference  to  the  port  of  Boston, 
where  the  conditions  are  substantially  the  same  as  at  Philadelphia, 
Boston  being  not  quite  as  favorably  situated  in  this  case  as  is  Phila- 
delphia. 

ADVANTAGES   OF  PHILADELPHIA. 

As  against  these  alleged  disadvantages,  it  should  be  borne  in  mind 
that  the  evidence  showed  many  direct  advantages  possessed  by  the 
port  of  Philadelphia.    Among  these  were  the  f oUowing : 

Free  docks  for  steamships.     (Vol.  7,  p.  1423.) 
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No  lighterage  on  large  part  of  the'  business.     (Vol.  7,  p.  1423.) 

Steamships  can  go  alongside  railroad  terminals.  (Vol.  7,  pp.  1516, 
1172, 1173.) 

Philadelphia  is  situated  nearer  the  competitive  territory.  (Vol.  6, 
p.  1198;  vol.  7,  p.  1516.) 

The  disadvantages  of  location  of  the  river  are  being  overcome,  chan- 
nels are  being  deepened,  larger  ships  are  returning.     (Vol.  7,  p.  1468.) 

Large  appropriations  are  being  made  by  the  United  States  Govern- 
ment, much  more  than  at  the  port  of  New  York  in  recent  years.  (See 
recent  debate  in  the  House  of  Representatives  on  the  river  and  harbor 
appropriation  bill.) 

Prompter  handling  of  inland  freight.     (Vol.  8,  p.  1613.) 

Speed  not  of  importance  on  flour  or  the  bulk  of  the  nonperishable 
exports.     (Vol.  8,  p.  1591.) 

Sell  some  grain  from  Philadelphia  to  New  York  and  Baltimore. 
(Vol.  8,  p.  1182.) 

Often  asked  to  offer  rates  on  grain  for  foreign  ports  having  no 
direct  connections  with  Philadelphia.     (Vol.  8,  p.  1179.) 

Better  handling  of  flour.    (Vol.  8,  p.  1613.) 

On  equal  through  rates  Philadelphia  would  be  favored  because  of 
said  better  handling.    (Vol.  8,  p.  1613.) 

Philadelphia  shipments  of  flour  preferred  because  delivered  in 
better  order.    (Vol.  8,  p.  1613.) 

A  valuable  crop  of  near-by  wheat;  for  the  last  five  years  50  per 
cent  of  Philadelphia  wheat  exports  have  been  of  near-by  wheat. 
(Vol.  8,  pp.  1616,  1620.) 

The  price  of  grain  is  2  cents  less  at  Philadelphia  than  New  York. 
(Vol.  8,  J).  1620.) 

Large  imports  of  iron  ore  and  iron  for  Pittsburg  and  other  local- 
ities.   (Vol.  8,  p.  1539.) 

Large  through  imports  of  ore  for  Chicago,  Virginia,  West  Vir- 
ginia, etc.    (Vol.  8,  p.  1539.) 

A  small  proportion  of  these  imports  of  ore  come  from  noncompeti- 
tive foreign  ports.     (Vol.  8,  p.  1540.) 

Large  amount  of  pig  iron  imported  for  Pittsburg  and  other  places. 
(Vol.  8,  p.  1540.) 

Ocean  rates  lower  than  on  the  fast  steamships  going  to  New  York. 
(Vol.  8,  p.  1658.) 

Little  difference  in  ocean  rates  on  goods  going  freely  to  both  New 
York  and  Philadelphia.    (Vol.  8,  p.  1659.) 

Twenty  per  cent  of  the  imports  of  Wanamaker  &  Co.  from  foreign 
ports  to  New  York  come  in  through  Philadelphia.    (Vol.  8,  p.  1658.) 

German  crockery  for  the  AVest  imported  through  Philadelphia. 
(Vol.  8,  p.  1659.) 

Cheaper  to  import  direct  to  Philadelphia  than  through  New  York. 
(Vol.  8,  p.  1724.) 

Better  facilities,  not  cost,  induce  shippers  to  use  New  York.  (Vol. 
8,  p.  1724.) 

Philadelphia  favorably  situated  as  to  shipments  of  electric-car 
trucks  to  Manchester  and  Glasgow.     (Vol.  8,  p.  1707.) 

Philadelphia  preferred  at  equal  rates  for  shipments  of  locomotives. 
(Vol.  8,  p.  1633.) 

Time  is  not  of  importance  on  grain  shipments.    (Vol.  7,  pp.  1781, 
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Time  not  of  importance  on  flour  or  the  bulk  of  nonperishable 
exports.    (Vol.  8,  p.  1591.) 

BASIS  OF  CLAIM  OF  PHILADELPHIA  TO  A  DIPFEBENTIAL. 

The  Philadelphia  witnesses  claimed  generally  that  the  port  was 
entitled  to  a  railroad  differential  because  of  its  nearness  to  competi- 
tive territory.  This  treats  the  question  as  if  it  were  purely  a  railroad 
one,  and  as  if  Baltimore,  Philadelphia,  New  York,  and  Boston  were 
cities  on  the  same  line  of  railroad  distant  from  competitive  points  in 
the  above  order. 

The  Philadelphia  witnesses  decline  to  recognize  that  railroad  car- 
riage is  only  a  part  of  the  problem.  In  export  traffic  there  is  no  com- 
petition direcftly  between  the  various  ports;  the  real  competition  is 
between  the  different  through  routes. 

The  testimony  that  time,  distance,  and  cost  are  the  basis  of  railroad 
rates  is  undoubtedly  true  when  the  point  at  issue  relates  to  traffic 
between  points  on  the  same  railroad. 

The  witnesses  practically  admitted  that  as  to  competing  railroads 
between  the  same  points,  questions  of  cost,  such  as  terminal  cost, 
should  cut  no  figure  in  making  rates.     (Vol.  8,  p.  1855.) 

Nor  would  it  be  seriously  contended  that  the  Pennsylvania  Rail- 
road, for  example,  in  competing  between  Chicago  and  New  York  with 
the  New  York  Central  Railroad,  would  have  any  right  to  insist  that 
the  New  York  Central  should  be  forced  to  charge  higher  rates  because 
the  distance  is  longer  or  the  cost  possibly  somewhat  greater.  The 
short  line  or  the  lowest-cost  line  between  Chicago  and  New  York  has 
the  right  to  make  the  rate,  but  on  every  recognized  principle  the  other 
lines  have  the  right  to  meet  this  rate ;  or,  if  their  disability  is  great, 
they  may  even  demand  a  lower  rate. 

Mr.  Thayer,  vice-president  of  the  Pennsylvania  Railroad,  in  his 
testimony  substantially  conceded  that  competitive  conditions  enter 
into  this  problem  (vol.  8,  p.  1841) ;  that  therefore  he  was  willing  to 
have  this  question  decided  by  somebody  other  than  the  railroads 
(vol.  9,  p.  1846)  ;  that  the  question  was  not  primp^rily  a  railroad  and 
rate-making  proposition,  but  largely  a  question  of  competition  (vol. 
9,  pp.  1848,  1872) ;  that  the  important  question  was  whether  the 
traffic  finally  reaches  the  same  market  (vol.  8,  p.  1849) ;  that  in  com- 
petitive traffic  the  value  of  service  may  be  called  the  real  test.  (Vol. 
8,  p.  1806.) 

The  question,  as  above  stated,  is  really  the  question  of  the  through 
rate,  and  all  that  can  fairly  be  asked  is  that  this  through  rate  be 
equalized  via  all  ports.  This  would  average,  as  fairly  as  could  be 
done,  the  advantages,  for  example,  of  Boston  on  the  sea  with  its  dis- 
advantages on  tlie  land,  and  similarly  the  advantages  of  Philadelphia 
on  the  land  with  its  disadvantages  on  the  sea. 

MR.    NEALL'S    AMENDED   TABLE   OF   STATISTICS. 

Mr.  Neall  since  the  last  hearing  has  offered  an  amendment  to 
Exhibit  P  121,  showing  actual  exports  of  grain  for  New  York,  Boston, 
Philadelphia,  and  Baltimore  for  the  month  of  November,  1904, 
giving  dates  of  exports,  steamer  on  which  carried,  foreign  destina- 
tions, and  ocean  rates.     The  statement  which  Mr.  Xeall  originally 
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gave  was  for  the  year  1904  up  to  November  17,  and  this  is  printed  in 
the  record  (vol.  7,  p.  1507) ;  Exhibit  P  121  is  another  exhibit. 

In  this  table  a  wide  discrepancy  appears  between  the  Boston  rates 
to  Liverpool  and  the  Philadelphia  rates  ^t  Rotterdam  and  Glasgow. 

This  is  apparent  only  and  not  real;  for  the  two  ports  are  on  an 
entirely  different  basis,  the  rates  to  Rotterdam  being  much  higher 
than  to  Liverpool  and  London.  It  is  not  possible  to  compare  Boston 
rates  'to  Rotterdam  with  the  Philadelphia  rates  at  about  these  dates, 
for  the  reason  that  owing  to  the  inability  of  Boston  to  get  freight 
the  Rotterdam  sailings  were  discontinued  in  October,  1904,  and  were 
not  resumed  until  February,  1905. 

As  bearing  light,  however,  upon  the  rates  from  Philadelphia,  the 
New  York  rates  are  material,  being  from  4|  cents  to  4^  cents  on  corn 
in  the  middle  of  the  month  and  5  cents  as  the  rate  on  November  28. 

So  far  as  the  Glasgow  shipments  are  concerned,  Boston  carried  no 
grain  to  Glasgow  during  the  month  of  November,  1904.  It  is  impos- 
sible, therefore,  to  make  comparisons  of  actual  shipments  about  the 
middle  of  November.  However,  24,000  bushels  of  corn  were  booked 
in  November  for  shipment  in  the  middle  of  December  at  a  rate  equal 
to  4J  cents.  This  is  only  substantially  higher  than  the  rate  received 
by  Philadelphia  for  the  shipment  of  oats  to,  Glasgow  on  November  30. 

Referring  to  the  volume  of  grain  carried  at  Boston  as  compared 
with  Philadelphia  and  Baltimore,  investigation  shows  that  the 
221,000  bushels  from  Boston  was  entirely  Canadian,  not  a  bushel  of 
domestic  wheat  having  been  received  or  shipped  during  that  month. 
This  Canadian  wheat  is  more  naturally  tributary  to  Boston  and  New 
York,  and  little  or  none  goes  to  Philadelphia  or  Baltimore,  so  that 
the  differential  question  is  not  concerned  m  these  shipments. 

Boston  shipped  about  20,000  bushels  of  corn  more  during  this 
month  than  either  Baltimore  or  Philadelphia,  but  it  is  a  fact  that  the 
Boston  stocks  in  elevators  decreased  during  this  month  from  119,000 
bushels  to  44,000  bushels,  a  net  loss  of  70,000  bushels  which  was 
exported;  taking  that  out  of  the  119,000  bushels  leaves  but  49,000 
bushels  received  by  Boston  during  this  period  and  exported. 

During  the  same  month  the  stocks  m  elevators  in  Philadelphia 
increased  from  4,000  bushels  to  177,000  bushels;  and  at  Baltimore 
from  79,000  bushels  to  443,000  bushels.  Although  Baltimore  did  not 
ship  as  much  as  did  Boston,  her  receipts  for  exports,  aided  by  the 
differential,  were  very  much  heavier. 

These  increased  receipts  during  November  at  Philadelphia  and 
Baltimore  were  reflected  in  the  increased  exports  from  those  ports 
during  December,  as  follows : 

Philadelphia  exports  of  corn  in  December,  651,000  bushels;  Balti- 
more, 1,065,000  bushels;  from  Boston,  549,000  bushels. 

XVI.  THE  CASE  OF  BALTIMORE. 

We  will  take  up  the  principal  points  advanced  by  Baltimore  in 
order : 

1.  LOWERING    THE    GRAIN    DIFFERENTIAL    IN     1899     HAS    INJURED     THE 
BALTIMORE  EXPORT   TRADE. 

In  this  connection  it  is  well  to  remember  the  testimony  of  Mr.  Pitt, 
that  possibly  foreign  trade  conditions  may  explain  in  part  Baltic 
more's  depressed  trade  about  1889.     (Vol.  11,  p.  2406c,) 
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Mr.  Pitt  also  testified  that  the  failure  of  grain  exports  for  the  last 
two  years  was  not  due  to  the  lowering  of  the  differential,  but  to  the 
fact  that  there  were  practically  no  exports.     (Vol.  11,  p.  2411.) 

Mr.  Snyder  also  admitted  in  his  cross-examination  that  the  ship- 
ments to  Liverpool  from  Baltimore  at  about  this  period  far  exceeded 
those  from  New  York  to  Liverpool.  He  claimed  that  these  large 
exports  were  chiefly  near-by  grain.  Such  fact,  if  true,  is  not  a  disad- 
vantage, but  rather  an  advantage  to  the  port  of  Baltimore,  as 'grain 
exports  were  depressed  at  all  ports. 

2.  HIGHER   COST   OF    STEAMSHIP   OPERATION    AND    HIGHER   OCEAN   RATESw 

Mr.  Preston,  as  already  shown,  disposed  of  the  claim  of  higher 
steamship  cost  of  operation.  We  have  also  considered  the  subject  of 
ocean  rates  above. 

It  is  interesting  here  to  note  the  testimony  of  Mr.  Eamsay,  that  he 
vigorously  resisted  higher  ocean  rates  at  Baltimore  during  the  mini- 
mum freight  agreement,  and  finally  gave  notice  of  his  intention  to 
revert  to  the  original  freight  agreement  as  signed  in  England,  which 
provided  for  equal  minimum  rates  at  all  ports.     (Vol.  10,  p.  264.) 

3.  SIX    STEAMSHIPS    ARE    NEEDED    FOE    BALTIMORE'S    WEEKLY   SERVICE   TO 

LIVERPOOL,  WHEREAS  5  ARE  AMPLE  AT  BOSTON  AND  NEW  YORK. 

The  record  shows  that  some  of  the  Baltimore  steamships  made  9 
trips  per  year,  the  average  being  about  8^.  No  Boston  freight 
steamer  made  more  than  9  trips,  and  it  is  the  opinion  of  the  commer- 
cial bodies  and  steamship  interests  of  this  port  that  a  Baltimore 
freight  service  could  be  run  to  Liverpool  with  the  same  number  of 
vessels  as  at  Boston. 

Mr.  Eamsay  testified  that  his  ships  made  13  knots,  and  14  knots 
under  pressure.  Assuming  that  these  ships  made  12  knots,  which 
would  be  a  fair  average  for  the  year,  this  would  leave  twelve  days  in 
port  in  which  to  turn  around,  six  in  Liverpool  and  six  in  Baltimore, 
which  would  be  ample  time.  In  bad  weather  an  average  of  10  knots 
would  probably  be  a  fair  one,  for  part  of  the  voyage  would  probably 
be  at  full  speed  and  part  at  reduced  speed.  Even  at  an  average  of 
10  knots  it  would  leave  seven  days  to  turn  around  the  ships,  three 
and  a  half  each  at  Liverpool  and  Baltimore.  The  Boston  vessels 
are  of  about  the  same  general  class  as  those  at  Baltimore.  Their 
maximum  speed  when  driven  is  14  knots.  In  good  summer  weather 
they  are  in  port  eight  to  nine  days ;  in  bad  weather  from  four  to  five 
days.  Recently  the  Bohemian  w'as  turned  around  in  Boston  in  a  lit- 
tle over  three  days.  It  is  confident^  asserted  that  the  Boston  ships 
of  the  same  speed  as  the  Baltimore  ships  could  carry  on  this  service 
with  5  instead  of  6  vessels. 

4.   PROVISION-CAK  REBATES. 

The  evidence  shows  that  a  provision  car  will  make  substantial^ 
the  same  mileage  in  the  year  to  whichever  port  the  car  runs.  To  off- 
set this  argument  the  theory  was  advanced  that  provisions  have  to 
remain  in  the  car  awaiting  snipment,  and  thus  great  delays  occur. 

It  is  a  well-known  fact,  however,  that  this  provision  business  is  am 
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express  business  and  provisions  are  not  forwarded  until  just  before 
the  time  of  sailing  of  the  vessel. 

5.  THAT  PROVISIONS   CAN   NOT  BE   CARRIED   VIA   BALTIMORE   DURING  THE 

SUMMER   MONTHS. 

This  is  a  disvantage  of  climate.  Neither  can  ocean  navigation 
be  maintained  on  the  St.  Lawrence  in  the  winter  months.  It  surely 
would  be  absurd  to  ask  a  differential  because  of  climatic  differences. 

6.  THK    LOCAL    TRADE    AT    BALTIMORE    IS    NOT    SUFFICIENT    TO    SUPPORT 

STEAMSHIP   LINES. 

The  evidence  shows  that  from  50  to  75  per  cent  of  the  exports  are 
from  competitive  territory  at  Baltimore.  (Vol.  10,  p.  2072.)  Mr. 
Gorman  put  it  at  90  per  cent  for  his  ships.     (Vol.  10,  p.  2272.) 

Mr.  Preston  testified  that  from  80  to  85  per  cent  of  the  Boston  ex- 
ports were  from  competitive  territory. 

7.    HIGHER  COST  OF  INSURANCE. 

Mr.  Preston,  as  above  shown,  has  disposed  of  this  matter. 

8.  NO  EXPORTS  OF  FLOUR  IN  1904. 

Mr.  Eamsay  stated  in  his  testimony  (p.  2039)  that  his  lines  carried 
no  flour  from  Baltimore  for  the  year  1904. 

An  examination  of  the  Liverpool  bills  of  entry,  taken  from  the 
records  of  the  Liverpool  custom-house,  shows  that  Mr.  Eamsay  is  in 
error,  and  that  shipments  of  flour  were  made  in  16  sailings  of  his 
vessels,  beginning  February  20,  1904,  and  ending  October  13,  1904. 

ADVANTAGES  OF  BALTIMOBE. 

To  offset  these  alleged  disadvantages,  the  port  of  Baltimore,  as 
shown  by  the  evidence,  has  certain  distinct  advantages : 

1.  The  crop  of  near-by  grain.  The  testimony  showed  that  a  large 
percentage  or  the  grain  crop  of  Delaware,  Pennsylvania,  Virginia, 
West  Virginia,  and  Maryland,  averaging  12,000,000  bushels  per  yearj 
sought  the  Baltimore  market  (vol.  11,  pp.  2338,  2344) ;  that  this  grain 
was  of  very  fine  quality  and  was  used  to  mix  with  other  grain  to  raise 
the  grade  thereof  (vol.  11, 'p.  2363) ;  that  this  constituted  a  tremen- 
dous advantage  to  the  port.     (Vol.  11,  p.  2372.) 

2.  Direct  sailings  to  Irish  ports,  Baltic  ports,  Bremen,  Havre,  and 
Newcastle,  with  which  Boston  has  no  direct  connections. 

3.  Nearness  to  the  western  markets. 

4.  More  favorable  grading  facilities.  As  to  this  point  Mr.  Dennis 
testified  that  the  grading  facilities  at  Baltimore  were  liberal  and 
equitable;  that  the  western  markets  understood  Baltimore  grading 
better  than  New  York  grading.     (Vol.  11,  p.  2348.) 

Mr.  McGill  testified  that  Baltimore  was  in  much  favor  with  the 
Millers'  Federation ;  that  the  latter  body  was  willing  to  pay  an  extra 
price  for  Baltimore  shipments.     (Vol.  11, .p.  247.) 

Mr.  Reynolds  testified  that  grading  was  more  favorable  at  Balti- 
more; that  offgrades  sold  easier  there,  and  that  discounts  were  more 
severe  at  New  York  than  at;  Baltunore.     (Vol.  9,  p.  1964.) 


464  APPENDIX  B. 

Later  he  testified  that  grading  was  easier  at  Baltimore  than  other 
seaboard  markets.     (Vol.  9,  p.  1970.)  • 

Mr.  Tanner  testified  that  grading  was  liberal  at  Baltimore;  that 
offgrades  could  be  disposed  of  nicely.     (Vol.  9,  p.  1981.) 

Mr.  Sale  testified  that  the  grading  was  better  at  Baltimore.  (Vol. 
9,  p.  1982.) 

Mr  Kirwan  testified  that  grading  facilities  were  more  honest  at 
Baltimore.     (Vol.  10,  p.  2310.) 

5.  Large  exports  of  refined  copper  (vol.  10,  p.  2146) ;  large  imports 
of  ore  (vol.  10,  p.  2143). 

6.  Special  advantages  on  exports  of  flour.  Mr.  Ramsay  and  other 
witnesses  testified  that  Baltimore  had  given  special  attention  to  the 
flour  business ;  that  the  business  was  given  prompt  dispatch,  handled 
well,  well  assisted  by  railroads ;  stored  in  good  cars  lined  with  paper 
and  sawdust;  cars  not  unloaded  on  piers  until  steamships  ready  to 
receive  flour;  stacked  in  steamships  just  as  in  cars;  loaded  into 
steamships  with  canvas  slings ;  no  excessive  delays  at  Baltimore  as  at 
New  York.  (Vol.  9,  p.  20M.)  He  also  testified  that  Baltimore  had 
the  best  record  with  the  Millers'  Federation  for  handling  flour;  that 
the  millers  were  willing  to  pay  extra  for  this.     (Vol.  9,  p.  2044.) 

7.  The  claim  advanced  by  Mr.  Wight  that  inland  rates  should  be 
based  upon  the  relative  distances  from  competitive  ports.  The  tables 
of  distances  introduced  by  Mr.  Wight  were  interestmg,  but  had  httle 
to  do  with  the  merits  of  the  case.  It  should  Tiot  be  forgotten  that  in 
1876  the  railroads  fixed  inland  rates  on  this  competitive  traffic  in  the 
manner  suggested  by  Mr.  Wight,  but  that  the  results  were  so  disas- 
trous that  the  New  York  lines,  after  a  month,  withdrew  from  the 
agreement. 

There  are  certain  obvious  defects  in  Mr.  Wight's  theory.  Applied 
to  present  conditions,  it  at  once  appears  that  if  differentials  should  be 
based  on  distance  from  competitive  points  New  York  traffic  from 
Chicago  should  be  given  a  differential,  for  example,  oyer  Newport  j 
News,  as  it  is  nearer  this  competitive  territory,  whereas,  in  fact,  New- 
port News  receives  3  cents  differential  over  New  York.  Mr.  Wight 
explains,  this  by  stating  that  the  Newport  News  railroads  do  not  par- 
ticipate in  Chicago  business.  An  examination,  however,  of  the  Kana- 
wha Dispatch  Joint  West-bound  Freight  Traffic,  No.  545,  issued 
November  9,  1903,  and  the  following  issue,  No.  560,  disclose  the  fact 
that  these  roads  are  very  active  competitors  for  the  business  from 
competitive  territory,  including  Chicago.'  The  circular  declares  that 
"  on  export  traffic  from  the  "V\^st,  Northwest,  and  Southwest  unsur- 
passed facilities  for  transportation  of  freight  are  furnished." 

It  is  also  a  matter  of  public  knowledge  that  Newport  News  competes 
most  actively  for  flour  from  Minneapolis,  the  rate  on  which  is  based 
on  the  Chicago  rate. 

Mr.  Wight's  contention  is  simply  a  restatement  of  the  position  of 
Baltimore  thirty  years  ago.  It  was  because  of  the  rate  war  brought 
about  by  the  adoption  of  this  distance  principle  in  1876  that  the  pres- 
ent differential  agreement  of  April  5,  1877,  was  enacted.  The  dis- 
tance principle  was  also  rejected  by  the  Thurman  Commission  of  18S2 
and  by  the  Interstate  Commerce  Commission  in  its  opinion  in  the 
previous  hearing  of  this  case  in  1898. 

It  further  should  be  remembered  that  on  Mr.  Wight's  theory  of  dis- 
tance New  Orleans  would  be  entitled  to  a  rate  on  flour  from  Kansas 
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City  27  per  cent  less  than  the  rate  to  Baltimore,  the  mileage  being 
879  miles  to  New  Orleans  and  1,197  miles  to  Baltimore. 

XVII.  OONOLVSION. 

The  commercial  bodies  of  the  port  of  Boston  represent  with  confi- 
dence that  on  all  the  evidence  great  injury  to  the  port  of  Boston  has 
been  proved  by  the  operation  of  the  present  diflferentials.  They  ac- 
cept the  principle  of  the  diflferentials  to  the  extent  of  the  application 
of  equal  through  rates.  They  therefore  request  that  this  honorable 
Commission  shall  recommend  such  action  as  to  inland  diflferentials  as 
wiU  equalize  the  through  rates  via  all  ports.  If,  however,  this  princi- 
ple of  equal  through  rates  via  all  ports  is  not  accepted  by  the  Com- 
mission, then  the  request  is  made  that  this  principle  be  applied  to  all 
ports,  other  than  the  port  of  New  York,  giving  to  such  other  ports 
equal  inland  diflferentials  as  against  the  port  of  New  York,  so  that  at 
least  as  to  all  ports  save  New  York  the  equality  of  the  through  rates 
may  be  maintained. 

The  desirable  condition  is  that  in  which  other  conditions  or  other 
eonsiderations  than  the  rates  determine  the  port  through  which  the 
business  shall  go ;  and  as  far  as  the  rates  are  concerned,  they  should 
be  practically  the  same  by  all  routes.  See  question  of  Judge  Knapp 
to  Mr.  Chamberlin.     (Vol.  6,  p.  1125.) 

And  to  the  same  effect,  see  the  statement  in  the  annual  report  of 
this  Commission  for  1904  (p.  45)  that  it  is  no  part  of  its  duty  to 
equahze  diflferences  in  the  natural  advantages  of  localities  through 
the  adjustment  of  rates.  , 

It  is  assumed  for  the  purposes  of  this  hearing  that  a  recommenda- 
tion by  this  Commission  of  the  principle  of  equal  through  rates  via 
all  ports  could  be  complied  with  by  the  railroad  companies  without 
■contravening  existing  laws ;  it  is  submitted,  however;  with  confidence 
that  it  is  not  within  the  constitutional  powers  even  of  Congress  to 
grant  to  the  ports  of  Philadelphia  and  Baltimore  such  preferences  as 
would  result  in  lower  through  rates  via  those  ports  than  via  the  port 
of  Boston.     (See  Art.  I,  sec.  9,  U.  S.  Constitution.) 

Charles  S.  Hamlin,  of  Counsel. 

Boston,  Ajnil  4,  1905. 


BRIEF  OF  THE  MERCHANTS'  ASSOCIATION  OF  NEW  YOEK  AND 
THE  NEW  YORK  PRODUCE  EXCHANGE,  CONTAINING  A  SYNOP- 
SIS OF  STEAMSHIP  BOOKINGS  UNDER  THE  MINIMUM  OCEAN- 
RATE  AGREEMENT. 

/.  INTRODUCTION. 
OKIGIN   OP   THIS   INVESTIGATION. 

In  the  fall  of  1903  a  contest  arose  between  the  roads  carrying  ex- 
[feke  grain  from  Buffalo  and  Erie  to  the  seaboard  over  the  ex-lake 
iBferential.  Equal  rates  had  prevailed  from  June,  1900,  to  Septem- 
ler,  1903,  when  the  Lehigh  Valley  road  published  a  tariff  to  Phila- 
pelphia  4  mills  less  than  the  rate  to  New  York.  The  Pennsylvania 
iKoad  followed  soon  after.    This  rate  was  met  by  the  New  York  roads. 

BY— VOL  5—05 30 
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The  attempt  of  the  Philadelphia  roads  to  secure  a  differential,  re- 
sisted by  the  New  York  roads,  brought  on  a  war  of  rates  on  ex-lake 
grain  which  reduced  the  rate  from  Lake  Erie  to  the  seaboard  to  the 
nominal  figure  of  2  mills  per  bushel.  This  happened  in  winter,  when 
very  little  ex-lake  grain  was  moving;  but,  as  the  time  for  opening 
navigation  approached,  it  threatened  to  involve  all  grain  rates  to  the 
seaboard  and  so  to  destroy  the  whole  structure  of  rates.  To  avoid 
this  result,  and  because  of  dissatisfaction  on  the  part  of  New  York 
with  the  all-rail  differentials,  the  Merchants'  Association  of  New 
York  requested,  and  the  commercial  organizations  of  the  seaboard 
cities,  with  the  approval  of  the  trunk-line  railroads,  united  in  the 
request,  that  this  Commission  investigate  the  whole  subject  of  all-rail 
and  ex-lake  differentials  and  make  a  recommendation  thereon  whether 
the  same  should  be  abolished  or  modified. 

This  Commission  thereupon  on  April  11,  1904,  ordered  an  "in- 
quiry and  investigation  into  and  concerning  differential  rates  on  for- 
eign and  domestic  traffic  by  all  rail  and  by  water  and  rail  lines  to 
and  from  interior  points  in  the  United  States  and  the  various  Atlantic 
ports,  including  Norfolk  and  Newport  News  on  the  south,  and  Port- 
land, Halifax,  and  Montreal  on  the  north,  and  the  conditions  and 
circumstances  bearing  upon  or  relating  thereto." 

The  hearing  opened  in  New  York  on  May  18,  1904  at  which  time, 
by  agreement  of  the  parties  appearing  and  acquiescence  of  the  Com- 
mission, the  scope  of  the  inquiry  was  limited  to  import  and  export 
traffic  (pp.  21^4,  inch). 

11.  THE  NATURE  AND  SCOPE  OF  THE  INVESTIGATION 

The  question  before  the  Commission  is  different  from  that  pre- 
sented on  the  hearing  of  the  Produce  Exchange  against  the  rail- 
roiids  composing  the  Joint  Traffic  Association  (7  I.  C.  C.  K..,  612) .  It 
was  claimed  in  that  case  that  the  differentials  were  illegal  as  violat- 
ing section  3  of  the  interstate-commerce  law  in  that  they  gave  an 
imdue  or  unreasonable  preference  and  advantage  to  Baltimore,  Phila- 
delpliia,  and  Newport  News,  and  subjected  New  York  to  an  undue 
or  unreasonable  prejudice  or  disadvantage.  The  Commission  held 
in  that  case  that  the  differential  rates  were  maintained  by  the  rail- 
roads for  the  purpose  of  effecting  a  satisfactory  distribution  of  traffic 
among  themselves  and  that  such  purpose  was  not  illegal  even  if  there 
resulted  a  discrimination,  against  one  locality  and  in  favor  of  another, 
unless  the  discrimination  was  undue  or  unreasonable.  The  only  point 
decided  was  that  the  differentials  were  not  illegal  under  the  act;  not 
that  they  were  in  piinciple  just  and  right  or  proper. 

In  this  proceeding  the  question  referred  to  the  Commission  is  not 
whetlier  the  differentials  are  illegal,  but  whether  they  are  rirfit  in 
princij)le;  and  if  found  to  be  right  in  principle,  whether  they  should 
be  modified  to  meet  conditions  now  existing.  The  question,  although 
imder  changed  conditions,  is  much  the  same  as  that  which  was 
referred  to  the  Thurman  Commission  in  1882,  and  involves  a  re- 
examination of  the  whole  subject. 

The  ThTirman  Commission  was  created  by  the  railroads  for  the 
purpose  of  placating  the  public  rather  than  settling  the  que-stion  for 
the  carriers  (Prod.  Ex.  v.  R.  K.,  7  I.  C.  C.  R.,  p.  619).  It  was  so  suc- 
cessful in  this  that  the  adjustment  which  was  there  approved  as  tem- 
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porary  has  continued  substantially  unchanged  to  the  present  day, 
partly  through  the  influence  of  such  decision  as  a  precedent. 

Eecognizing  that  the  report  of  the  Thurman  Commission  has  out- 
Uved  its  usefulness,  the  Commission  has  been  requested  by -the  com- 
mercial interests,  with  the  consent  of  the  inland  carriers,  to  investi- 
gate de  novo  the  subject  of  the  differentials  not  as  the  Thurman  Com- 
mission— ^in  the  interests  of  the  carriers  to  induce  the  public  to  accept 
their  adjustment — ^but  in  the  interests  of  the  people,  which  term  in- 
cludes the  producer,  the  shipper,  the  merchant,  and  the  carrier — ^in 
a  word,  all  who  are  interested  in  the  import  and  export  trade  of  the 
country. 

All  parties  hope  for  a  decision  so  grounded  on  correct  underlying 
principles  that  the  carriers  will  be  compelled  to  accept  it  as  a  settle- 
ment of  this  disturbing  question  so  long  as  present  conditions  obtain. 
For  the  sake  of  convenience  we,  representing  the  interests  of  New 
York,  have  accepted  and  are  in  the  position  of  complainants;  but 
upon  the  whole  case  the  burden  of  proof  is  not  upon  us.  Prima  facie 
those  contending  for  a  differential  to  aid  them  in  competition  have 
the  burden  to  show  that  they  are  entitled  to  it.  The  present  differen- 
tials were  forced  upon  unwilling  roads  and  upon  dissenting  communi- 
ties as  the  alternative  to  a  destructive  war  of  rates.  Their  establish- 
ment, therefore,  is  not  evidence  of  their  justice,  nor  that  they  are 
founded  upon  proper  principles.  Neither  does  it  follow  that  because . 
a  rate  war  in  1876  resulted  in  establishing  differentials,  and  another 
in  1880  ended  in  their  continuation,  that  a  rate  war  now  would  have 
the  same  result  to-day.  A  statement  to  that  effect  would  be  mere 
assertion.  The  very  consent  to  this  arbitration  is  a  waiver  of  the 
claim  that  the  differentials  ought  to  continue  because  they  now  exist. 
The  whole  question  is  open  for  decision  upon  the  merits,  uninfluenced 
hj  the  adjustment  of  rates  in  the  past,  except  as  the  history  of  such 
rates  and  of  the  movement  of  traffic  thereunder  may  aid  in  the  solu- 
tion of  the  question. 

This  Commission  occupies  an  enviable  position  in  this  inquiry.  It 
need  not  be  troubled  with  the  question  whether  its  recommendation 
will  be  accepted.  None  of  the  parties  ask  for  an  order  or  process  to 
enforce  the  decision  of  the  Commission.  The  justice  of  the  recom- 
mendation will  be  the  only  sanction  to  enforce  its  acceptance.  All 
parties  want  the  judgment  of  an  experienced  and  able  tribunal  upon 
a  vexed  question,  which  must  be  capable  of  a  solution  which  is  just 
and  right,  and  we  have  chosen  this  Commission  as  such  tribunal. 

This  is  the  first  time  that  a  fundamental  principle  of  the  adjust- 
ment of  rail  rates  has  been  referred  to  this  Commission  with  the  con- 
sent of  all  the  railroads  and  of  the  commercial  interests.  The  ques- 
tion is  much  broader  and  more  important  than  any  which  can  arise 
under  the  interstate-commerce  law,  or  could  arise  under  the  law  if  the 
Commission  were  given  power  to  make  ratesi  It  is  rather  akin  to 
questions  of  policy  and  principle  which  are  considered  by  legislative 
bodies  in  enacting  laws.  The  decision  of  the  Commission  will  prob- 
ably be  a  precedent  which  will  influence  legislation  in  the  future  over 
this  and  related  industrial  questions ;  and  we  confidently  look  for  a 
decision  based  on  fundamental  and  underlying  laws  which  govern 
commerce,  and  not  a  compromise  between  conflicting  interests. 
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III.  THE  ALL-RAIL  DIFFERENTIALS. 

Prior  to  1877  the  four  trunk-line  railroads,  viz,  the  New  York  Cen- 
tral, the*  Erie,  the  Pennsylvania,  and  the  Baltimore  and  Ohio,  which 
had  then  recently  secured  its  Chicago  connection,  were  engaged  in  a 
series  of  contests  over  the  adjustment  of  freight  rates  between  the 
territory  beyond  their  western  termini  and  the  Atlantic  seaboard. 
Several  temporary  adjustments  had  been  made  and  abandoned,  and 
on  April  5,  1877,  an  agreement  was  made  of  which  the  following  is  a 
copy: 

DIFFERENTIAL  AGREEMENT. 

Memorandum  of  agreement  made  this  5th  day  of  April,  A.  D.  1877,  between 
the  New  York  Central  and  Hudson  River  Railroad  Company ;  the  Erie  Railway 
Company,  by  H.  J.  Jewett,  receiver;  the  Pennsylvania  Railroad  Company,  and 
the  Baltimore  and  Ohio  Railroad  Company,  witnesseth : 

To  avoid  all  future  misunderstandings  in  respect  to  the  geographical  advan- 
tages or  disadvantages  of  the  cities  of  Baltimore,  Philadelphia,  and  New  York, 
as  affected  by  rail  and  ocean  transportation,  and  with  the  view  of  effecting  an 
equalization  of  the  aggregate  cost  of  rail  and  ocean  transportation  between  all 
competitive  points  in  the  West,  Northwest,  and  Southwest,  and  all  domestic  or 
foreign  ports  reached  through  the  above  cities,  it  is  agreed, 

First  That  in  lieu  of  the  percentage  differences  heretofore  agreed  upon  there 
shall  be  fixed  differences  upon  the  rates  on  all  east-bound  tragic  from  all  compet- 
itive points  beyond  the  western  terminus  of  the  trunlc  lines,  whether  on  freight 
shipped  for  local  consumption  or  shjpped  locally  and  afterward  exported  or 
shipped  for  direct  export.    These  differences  shall  be  as  follows : 

TJiree  (3)  cents  less  per  hundred  to  Baltimore  and  two  (2)  cents  less  per  hun- 
dred to  Philadelphia  than  the  agreed  rates  established  from  time  to  time  to  New 
Yorii,  and  all  such  traffic  shall  be  billed  at  the  rate  thus  fixed,  and  no  export  or 
ether  drawbaclv  shall  be  paid  thereon ;  it  being  further  agreed  that  the  cost  to 
the  shipper  of  delivering  grain  at  each  port  from  the  terminus  of  each  of  the 
roads  to  the  vessel  in  which  it  is  exported,  as  well  as  the  number  of  days  free 
storage  allowed  thereon,  shall  be  the  same. 

Second.  That  the  rates  to  Boston  shall  at  no  time  be  less  than  those  to  New 
York  on  domestic  or  foreign  freights. 

Third.  Should  rail  and  ocean  steam  through  bills  of  lading  be  issued,  neither 
of  the  parties  hereto  will  accept  as  its  proportion  less  than  its  current  local  rates 
to  its  seaboard  termini ;  but  no  joint  rail  and  ocean  sail  bills  of  lading  shall  be 
given  or  recognized  by  the  parties  hereto. 

Fourth.  That  on  all  west-bound  traffic  passing  over  the  roads  of  the  parties 
hereto  from  competitive  points  at  or  east  of  their  respective  eastern  termini  to 
all  competitive  points  west,  northwest,  or  southwest  of  their  western  termini  the 
differences  in  rates  from  Baltimore  and  Philadelphia  below  New  York  shall  on 
third  class,  fourth  class,  and  special  be  the  same  as  the  differences  fixed  on  east- 
bound  business,  and  on  first  and  second  classes  eight  (8)  cents  less  per  hundred 
from  Baltimore  and  six  (6)  cents  less  per  hundred  from  Philadelphia  than  the 
agreed  rates  from  New  York,  and  that  after  existing  contracts  governing  for- 
eign business  can  be  terminated  neither  of  the  parties  hereto  will  accept  as  its 
proportion  of  the  through  ocean  steam  and  rail  rates  less  than  the  established 
local  rates. 

Fifth.  All  agreements  inconsistent  herewith  are  hereby  annulled. 

In  witness  whereof,  the  parties  hereto  have  affixed  their  signatures  the  day 
and  year  aforesaid  to  this  agreement,  which  is  intended  to  be  permanent;  but 
if  either  party  desires  modification  three  months'  notice  must  be  given  of  such 
desire,  said  modification  to  be  made  by  mutual  agreement. 

This  agreement  asserted  the  underlying  prjnciple  of  equality  in 
through  rates  and  assumed  a  difference  in  ocean  freight  rates  from 
the  different  seaports  to  Europe.  It  does  not  appear  what  investiga- 
tion was  made  of  the  subject  of  ocean  rates  or  of  the  reasons  for  the 
differences,  if  any  such  in  fact  existed.  But  it  is  worthy  of  note,  in 
view  of  what  is  shown  in  this  case,  that  such'.differences  in  ocean 
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freight  rates  never  existed  independent  of  a  preferential  inland ^rate 
10  Baltimore  and  PhiladelpMa;  for  prior  to  April  5,  1877,  under  the 
primitive  conditions  which  then  obtained,  Baltimore  and  Philadel- 
phia had  an  advantage  in  inland  rates  absolutely,  although  not  rela- 
tively, greater  than  under  the  agreement  above  set  forth. 

This  agreement  did  not  apply  to  freight  having  Buffalo  as  its  point 
of  origin  for  railroad  transportation,  and  no  freight  having  such 
origin,  except  grain,  has  ever  been  subject  to  a  port  differential.  The 
grain  which  reached  Buffalo  by  the  Lakes  at  the  time  this  agreement 
was  made  was  mostly  forwarded  by  the  Erie  Canal.  With  the  decline 
of  the  canal  this  traffic  passed  into  the  hands  of  the  railrdads  and 
later  the  question  of  the  so-called  ex4ake  differential  arose.  This 
subject  will  be  considered  later  in  this  brief.  It  is  sufficient  to  say 
here  that  no  differential  was  imposed  on  such  traffic  by  that  agree- 
ment and  that  none  has  ever  been  finally  approved  by  the  roads  or 
]ocj>lities  affected  thereby. 

*IY.    THE  ALL-RAIL  DIFFERENTIALS  ARE  NOT  SUPPORTED  BY  THE 
DISTANCE  PRINCIPLE. 

The  validity  of  the  distance  principle  as  a  justification  for  the  dif- 
ferentials has  often  been  advanced,  considered,  and  disposed  of. 
Thurman  Award,  p.  15 : 

The  general  fact  now  is  that  distance  does  not  detei-mine  railroad  charges, 
and  that  wliere  competition  is  most  active  it  influences  them  the  least.  The 
distance  principle  does  not,  therefore,  stand  the  test  of  competition,  and,  so  far 
as  we  can  perceive,  there  is  no  possibility  of  establishing  it  except  by  subor- 
dinating competition  altogether  to  it.  But  to  do  this  would  require  an  exercise 
of  arbitrary  authority  which  we  do  not  understand  tHose  who  advocate  the 
distance  principle  to  advise  or  desire.  We  must  conclude,  therefore,  that  dis- 
tance can  not  supply  for  us  the  controlling  principle,  and  that  its  proper  in- 
fluence upon  transportation  charges  can  not  be  determined  either  arbitrarily 
or  as  a  matter  of  antecedent  computation  or  estimate. 

Fink's  Eeport,  p.  41 : 

The  claim  of  the  Baltimore  and  Ohio  and  Pennsylvania  Railroad  companies 
for  lower  inland  rates  is  based  upon  the  general  principle  that  the  transporta- 
tion charges  should  be  regulated,  at  least  to  some  degree.  In  accordance  with 
the  length  of  the  competing  routes.  While  this  is  perfectly  correct  so  far  as  the 
domestic  traffic  is  concerned,  it  will  be  admitted  that  in  regard  to  all  competi- 
tive traffic  the  distance  forms  no  element.  The  lowest  through  rates  estab- 
lished by  any  one  competing  route  establishes  the  through  rates  by  all  others, 
regardless  of  distance. 

Notwithstanding  these  authorities,  the  claim  is  again  advanced 
that  these  differentials  can  be  sustained  on  the  differences  in  distance. 
The  manager  of  the  Pennsylvania  road  advanced  the  proposition  with 
some  discrimination  in  Philadelphia  (p.  1744),  and  Mr.  Wright,  the 
representative  of  the  Baltimore  and  Ohio,  with  simple  franlmess  in 
Washington  (pp.  2531  to  2560).  Mr.  Wright  asserted  that  Balti- 
more was  entitled  to  a  differential  under  other  ports  on  account  of  its 
shorter  distance  from  the  differential  territory,  and  presented  elab- 
orate tables  and  figures  usually  taken  from  points  nearest  Baltimore 
and  farthest  from  New  York,  and  sometimes  comparing  the  short 
lines  to  Baltimore  with  the  long  ones  to  New  York,  to  support  his 
contention.  The  merchants  of  Baltimore  also  talked  as  if  the  asserted 
shorter  distance  to  Baltimore  gave  them  an  absolute  right  to  a  dif- 
ferential fi'eight  rate.     We  find  that  the  distance  principle  is  urged 
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as.  strenuously  in  this  case  as  if  it  had  never  been  disposed  of ;  and  it 
seems  that  the  first  step  in  this  discussion  should  be  to  consider  the 
validity  of  thie  argument. 

Distance  per  se  can  not  be  a  measure  of  rates.  It  is  at  best  but  an 
element  of  cost.  When  used  as  the  basis  of  rates  it  is  purely  arbi- 
trary. In  certain  cases,  as  in  the  long  and  short  haul  clause  of  the 
commerce  act,  it  seems  to  be  recognized,  but  even  there  the  underlying 
consideration  is  to  limit  railroad  abuses  in  competition  and  not  to  rec- 
ognize distance,  and  it  has  been  held  by  the  United  States  Supreme 
Court  that  competition  will  justify  a  railroad  company  making  a 
lower  rate  to  a  more  distant  point.  (I.  C.  C.  v.  Alabama,  etc.,  R.  E.. 
Co.,  168  U.  S.,  144).  The  true  basis  of  rate  making  in  comj)etitive 
traffic  is  the  value  of  the  service  to  the  shipper  (p.  1805).  Distance 
bears  no  relation  to  this.  Although  it  is  often  used  to  measure  rail- 
road rates,  it  is  but  an  unsatisfactory  and  illogical  foundation  for 
them. 

MV.  Thayer  probably  put  forward  the  claim  of  distance  in  the  most 
plausible  way  (p.  1743),  but  he  admits  that  this  principle  is  only 
prima  facie  controlling  and  may  be  superseded  by  other  conditions, 
and  all  his  testimony  properly  summed  up  is  to  the  effect  that  dis- 
tance is  a  "  theoretical  question  in  rate  making  "  and  can  not  control 
for  competitive  traffic  (^p.  1804).  The  distance  principle  called  theo- 
retical by  Mr.  Trayer  is  called  "  fanciful  "  by  Mr.  Guilford  (p.  143). 

The  difference  in  distances  may  be  so  great  that  competition  is 
impracticable,  but  wherever  it  is  relatively  so  small  as  to  permit  com- 
petition distance  is  no  element  in  rate  making.  The  location  of  the 
differential  territory  west  of  the  termini  of  the  trunk  lines  reflects  the 
judgment  of  all  the  railroads  which  established  the  differentials  and 
those  which  have  operated  under  them  for  twenty-eight  years  that 
the  actual  distances  from  the  points  of  origin  in  the  differential  terri- 
tory to  the  seaboard  are  so  great  and  the  differences  in  distance  to 
the  different  ports  relatively  so  small  that  such  differences  can  not 
influence  the  adjustment  of  rates  upon  competitive  traffic.  The  tes- 
timony of  Mr.  Thayer,  who  advocated  the  distance  principle,  is  so 
conclusive  on  this  point  that  it  deserves  reproduction  here  (p^  1851) : 

Q.  There  must  have  been  some  reason  for  fixing  that  arbitrary  line,  was  there 
not? — A.  I  think  it  was  largely  due  fo  the  fact  that  the  territory  west  of  Pitts- 
burg and  Buffalo  was  more  competitive  that  the  territory  east. 

Q.  Do  not  you  think  that  reflects  the  judgment  of  the  railroads  that  traflScs 
originating  west  of  those  lines  should  be  considered  competitive  as  between 
these  different  ports? — A.  Generally  speaking;  yes,  sir. 

Q.  All  you  say  as  to  Pittsburg  traffic  is  that  your  Judgment  does  not  coincide 
with  that  of  the  parties  that  established  that  line? — A.  You  have  to  stop  some- 
where when  you  come  to  draw  a  line  of  this  kind.  I  used  that  as  an  example 
to  show  that  competitive  conditions  did  not  always  altogether  govern. 

Q.  Is  not  the  movement  of  that  line  so  far  west  due  to  the  recognition  of  that 
fact  by  the  persons  that  establish  this  system? — A.  Yes,  sir;  I  think  so. 

Q.  As  to  all  the  traflic  that  moves  from  that  territory  through  these  different 
ports  seeking  a  common  market,  that  is  purely  competitive  traffic?  As  it  origi- 
nates in  the  same  place  and  Is  marketed  in  the  same  place,  it  must  bear  sub- 
stantially the  same  cost  of  transportation? — ^A.  Yes,  sir;  with  all  factors  taken 
into  consideration. 

Mr.  Guilford  expressed  the  same  idea  (p.  143) : 

I  consider  certain  territory  tributary  to  the  city  of  New  York — that  is,  sur- 
rounding and  near  the  city  of  New  York — but  it  is  not  any  territory  which  is 
affected  by  the  differential  situation,  which  does  not  come  into  question  until 
you  get  four  or  five  hundred  miles  away. 
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Whatever  may  be  said  of  the  distance  principle  in  rate  making, 
these  differentials  were  not  founded  upon  it  and  can  not  be  justified 
by  it  (Guilford,  p.  80) : 

Philadelpbia  is  90  miles  nearer  Chicago,  roughly  speaking,  than  New  York 
is.  It  has  a  differential  below  New  York.  Newport  News  is  something  like  130 
miles  longer  distant  from  Chicago  than  Philadelphia  is,  and  yet  it  has  a  lower 
rate  than  Philadelphia.  Baltimore  is  20  miles  nearer  Chicago  than  Philadelphia 
is,  and  It  has  a  lower  rate  than  Philadelphia.  Norfolk  is  something  like  200 
miles  farther,  and  it  has  the  same  rate  as  Baltimore  and  a  lower  rate  than  Phil- 
adelphia. The  element  of  distance  does  not  appear  to  have  logically  governed 
the  differential  rate,  since  the  long  lines  have  differentials  and  the  short  lines 
have  differentials,  and  it  is  only  the  lines  of  intermediate  distance  that  have  the 
higher  rate  (pp.  80  and  143). 

From  most  of  the  points  of  origin  it  is  true  that  the  distance  from 
Chicago  to  Baltimore  is  less  than  to  New  York.  While  on  the  other 
hand  from  some  points,  to  wit,  from  Detroit,  Mackinaw  City,  Mil- 
waukee, and  others,  the  distance  to  New  York  is  less  by  all  lines" 
than  to  Baltimore  or  Philadelphia.  (Tables  35,  Produce  Exchange 
exhibits.) 

Among  the  reasons  why  these  differentials  can  not  be  justified  by 
distance  are : 

1.  The  traffic  under  discussion  is  wholly  competitive. 

2.  There  are  many  lines  to  the  different  ports,  and  if  the  rates  are 
based  on  the  shortest  lines  they  are  arbitrary  as  to  the  others. 

3.  Distance  has  no  relation  to  the  value  of  service  in  transportation 
of  competitive  traffic. 

4.  The  differential  territory  is  so  far  from  the  seaboard  that  the 
comparatively  small  differences  in  distance  to  the  different  ports  can 
not  be  considered  in  the  adjustment  of  rates  for  competitive  traffic. 

B..  Rates  measured  on  geographical  distance  as  distinguished  from 
length  of  railroad  lines  (this  being  the  distance  principle  advocated 
by  Mr.  Thayer,  p.  1804)  is  purely  arbitrary.  It  is  not  a  measure  of 
cost  to  the  railroad  or  value  of  service  to  the  shipper. 

Of  course  it  can  not  be  said  that  all  traffic  should  be  considered  as 
competitive  without  regard  to  distance  from  the  common  market. 
There  are  natural  and  reasonable  limits  to  the  applications  of  the 
doctrine  that  distance  can  not  be  regarded  in  the  presence  of  com- 
petition. 

Here  the  railroads  themselves  have  agreed  on  the  territory  which 
'shall  be  considered  as  competitive;  the  points  of  origin  in  the  terri- 
tory are  from  400  to  1,500  miles  from  the  seaboard  cities,  and  the  differ- 
ences in  distance  measured  by*  rail  lines  are  but  small,  and  the  dif- 
ferences in  geographical  distances  smaller  yet.  The  agreement  on 
the  territory  as  a  field  for  competition  and  the  adjustment  of  rates 
therefrom,  without  regard  to  distance  by  the  railroad  companies,  seem 
to  dispose  of  the  distance  question  so  far  as  the  carriers  are  concerned, 
and  the  distance  principle  seems  to  be  irrelevant  so  far  as  the  mer- 
chants and  shippers  are  concerned;  the  only  consideration  which 
legitimately  interests  them  is  competition.  It  may  be  also  noted  here 
that  neither  in  this  proceeding  nor  in  any  former  proceeding  have  any 
of  the  contending  railroads,  or  any  other  party  in  interest,  offered 
any  criticism  of  the  long-established  delimitation  of  the  differential 

■  "  Not  by  all  lines,  but  by  the  shortest  linss  the  distance  is  shorter  to  New  York 
than  to  Philadelphia  and  about  the  same  to  Baltimore. 
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territory  as  admittedly  competitive  nor  suggested  that  any  modifica- 
tion should  be  made  thereof. 

V.  THE  COST  PBINCIPLE. 

None  of  the  parties  placed  any  special  reliance  upon  the  cost  prin- 
ciple. The  claim  that  the  rates  to  the  seaboard  may  be  adjusted 
upon  cost  of  transportation  to  the  carriers  was  so  completely  de- 
stroyed by  the  report  of  the  Thurman  Commission  that  it  has  never 
been  revived.  (See  Thurman  Award,  pp.  16-31.)  It  was  there 
shown  that  it  is  practically  impossible  to  determine  the  question  of 
relative  cost  as  the  elements  involved  are  so  numerous  and  the  evi- 
dence so  scanty  and  confused. 

The  only  direct  evidence  in  this  proceeding  upon  this  subject  was 
the  cost  of  the  lighterage  system-  in  New  York.  But  this  is  only 
one  element  of  cost,  and  the  question  of  cost  can  no  more  be  solved 
upon  this  element  without  considering  all  others  than  it  could  be 
made  to  rest  upon  the  excessive  gradients  of  the  Pennsylvania  road 
in  crossing  Allegheny  Mountains  or  the  poor  alignment  of  the 
Baltimore  and  Ohio.  The  cost  of  lighterage  is  no  more  a  determin- 
ing consideration  than  is  the  cost  of  switching  or  of  any  other  ter- 
minal charge.  Mr.  Thayer  testified  that  their  terminal  conections 
in  Philadelphia  were  of  such  a  nature  that  they  represented  from 
one  to  two  hundred  miles  of  distance  (p.  1837).  He  admitted  that 
the  cost  of  terminals  can  not  be  considered  in  making  rates  for  the 
competitive  traffic  (p.  1855)  and  said  that  "  that  argument  (i.  e.,  dis- 
tance and  cost)  was-  not  addressed  to  the  matter  of  through  rates  to 
foreign  ports,  but  was  addressed  to  the  claim  that  the  New  York  roads 
stated  that  they  could  carry  freight  to  New  York  as  cheapVy  as  to 
Philadelphia^  and  should  he  permitted  to  do  so  (pp.  1855-1856). 

Mr.  Guilford  stated  that  neither  cost  of  construction  nor  of  opera- 
tion could  be  considered  in  competitive  traffic  (p.  81).  But  if  dis- 
tance is  to  be  given  any  consideration  it  should  necessarily  be  sub- 
ordinated to  cost.  It  IS  one  of  the  elements  of  cost.  The  longer 
road  performing  the  same  service  as  cheaply  as  the  shorter  road 
should  be  required  to  charge  as  low  a  rate.  When  willing  to  do.  so 
it  certainly  should  not  be  compelled  to  charge  a  higher. 

In  the  Toledo  Produce  Exchange  against  Eailroad  Companies  (3 
I.  C.  C,  830),  this  question  of  cost  of  the  lighterage  system  in  New 
York  was  considered  and  disposed  of : 

The  question  of  lighterage  at  New  Yorli  has  been  made  quite  prominent  in 
the  arguments,  and  it  is  urged  that  as  lighterage  at  New  Tork  to  certain  sta; 
tion  points  of  the  New  York  Central  is  3  cents  per  100  pounds  and  paid  by  the 
carrier,  that  the  real  rate  to  New  York  is  25  cents  per  100  less  3  cents  lighterage, 
or  to  the  sliipper,  22  cents,  and  that  the  comparison  ought  to  be  between  a  22- 
cent  rate  to  New  York  and  a  30-cent  rate  to  Boston,  malting  the  differential 
to  Boston  8  cents  and  not  5  cents. 

This  position  is  not  believed  to  be  tenable.  The  three  defendants,  carrying 
on  a  continuous  line  made  up  of  their  three  several  lines,  fix  a  through  rate  for 
the  shipper.  If  lighterage  becomes  necessary  to  complete  the  carriage,  they  pay . 
it  out  of  the  freight  money  paid  by  the  shipper  and  then  divide  or  allot  what  is 
left.  The  rate  to  the  shipper  is  25  cents,  and  it  seems  it  can  make  no  difference 
to  him  or  to  the  public  as  to  the  method  by  which  the  carriers  adjust  this 
^common  expense  of  lighterage  in  settlement  between  themselves. 

If  the  New  York  roads  are  willing  to  carry  at  the  Baltimore  rate, 
there  is  no  reason  why  they  should  be  compelled  to  charge  more  on 
account  of  an  element  of  expense  to  which  they  are  subject  in  the 
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port  of  New  York,  especially  without  any  investigation  into  other 
elements  of  cost  or  expense.  Conapetition  nullifies  the  element  of 
cost  as  completely  as  that  of  distance.  When  cost  is  prohibitory  in 
meeting  a  rate  competition  ceases. 

VI.  OOEAN  BATES. 

A  differential  is  an  arbitrary  interference  with  the  law  of  free 
competition  to  effect  a  division  of  traiRc  among  the  railroads.  This 
term  is  properly  used  only  in  the  case  of  an  agreement  to  stifle  or 
modify  competition.  In  the  Produce  Exchange  Case  this  Commission 
recognized  that  the  differences  now  under  consideration  are  true  dif- 
ferentials and  not  mere  differences  in  rates  based  on  differences  in 
distance  or  cost  to  the  carriers ;  but  that  "  the  controlling  purpose  of 
the  differentials  is  to  distribute  between  rival  trunk  lines  the  traffic 
which  moves  between  their  western  termini  and  the  Atlantic  sea- 
board."    (7  I.  C.  C.  E.,  p.  659.) 

The  purpose  of  these  differentials  is  not,  however,  to  compensate 
the  railroads  for  their  disabilities,  for  the  differential  roads  claim 
advantages  and  not  disabilities,  but  to  compensate  for  alleged  dis- 
abilities in  through  transportation  which  exist  beyond  the  seaboard 
termini  of  railroad.  For  that  reason  the  rail  carriers  consented  to 
refer  this  question  to  this  Commission  and  to  leave  the  control  of  the 
investigation  in  the  hands  of  the  commercial  organizations  (p.  1744) . 

As  the  through  rate  is  the  combined  ocean  and  rail  rate,  the  dis- 
abilities, if  any,  fexist  in  the  ocean  transportation,  and  the  differential 
to  compensate  for  ocean  disability  is  made  in  the  rail  and  not  in  the 
ocean  rate.  This  is  an  anomalous  situation.  Usually  differentials 
are  arranged  among  the  carriers  where  the  disabilities  are  claimed  to 
exist.  The  question  of  ocean  rates  is  therefore  of  great  importance  in 
the  inquiry. 

Is  there  an  inherent  difference  in  ocean  rates  from  and  to  the  differ- 
ent forts  which  justifies  an  inland  differential  to  equalise  the  through 
rate?  This  can  not  mean  a  difference  which  is  caused  solely  by  the 
inland  freight  differential,  for  such  a  difference  can  not  at  the  same 
time  be  caused  by  and  cause  the  inland  difference.  Hitherto  the  in- 
quiry has  always  been  whether  a  difference  in  ocean  rates  exists.  The 
real  inquiry  should  be  whether  such  difference  in  ocean  rates  exists 
independent  of  the  influence  of  the  inland  differentials. 

Mr.  Fink  in  his  report  in  1881  pointed  out  that  the  difference  in 
ocean  rates  was  simply  a  result  of  the  difference  in  inland  rates  (pp. 
36,37,44). 

The  fact,  however,  seems  to  be  established  that  the  ocean  rates  adapt  them- 
selres  lythe  inland  rates  during  (canal)  navigation  when  lower  rates  prevail 
to  New  York  as  well  as  during  closed  navigation,  when  lower  inland  rates  pre- 
Tail  to  Philadelphia  and  Baltimore  (p.  36) . 

Whether  the  differentials  are  maintained  or  not,  free  ocean  competition  acts, 
at  least  in  a  great  measure,  as  an  equalizer  of  the  through  rates  (p.  37). 

This  conclusion  reached  by  Mr  Fink  by  a  priori  reasoning  Sup- 
ported by  induction  from  the  variation  in  ocean  rates  with  relation 
to  canal  transportatipn  seems  to  have  fallen  out  of  sight,  but  this 
investigation  has  conclusively  established  it. 

//  there  is  any  prevailing  difference  in  ocean  rates  as  between  the 
ports ^  it  i^,  caused  hy  the  inland  differentials,  and  can  not,  therefore, 
he  used  to  support  them. 
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In  January,  1902,  the  owners  of  all  the  ocean  carriers  plying  be- 
tween London  and  Liverpool  and  the  North  Atlantic  ports  made  an 
agreement  establishing  a  minimiim  freight  rate  from  these  different 
ports,  a  copy  of  which  here  follows: 

minimum  teeight  agbeement. 

Janxjabt,  1902. 

The  undersigned  agi-ee  that,  as  from  Friday,  January  31,  1902,  they  will 
not  contract  or  allow  to  be  contracted  for  carriage  by  steamships  under  their 
control  any  shipments  of  the  under-mentioned  description  of  cargo  from  the 
United  States  of  America  or  Canada,  to  ports  in  Great  Britain  and  Ireland, 
at  lower  rates  of  freight  than  those  specified  hereunder,  nor  will  they  make 
nor  allow  to  be  made  any  rebate  to  shippers  or  consignees  of  any  sort  or  descrip- 
tion, directly  or  indirectly,  the  intention  being  that  the  freights  stipulated 
are  to  be  collected  and  credited  in  full  to  the  carrying  steamers. 

Any  of  the  signatories  to  this  agreement  may  withdraw  from  same  at  the 
expiration  of  fourteen  days  after  receipt  by  others  of  notice  of  his  or  their 
desire  to  do  so,  and  the  withdrawal  of  one  shall  ipso  facto  release  the  others 
from  their  obligations  under  this  agreement,  unless  they  may  otherwise  deter- 
mine. 

Cake  (oil  and  cotton  seed),  l^d.  per  bushel,  with  5  per  cent  primage. 

Grain,  7s.  per  ton,  with  5  per  cent  primage. 

Flour  in  sacks,  7s.  6d.  per  ton,  with  5  per  cent  primage. 

Bacon  and  hams,  10s.  per  ton,  with  5  per  cent  primage. 

Any  through  rates  to  or  from  interior  or  coastwise  points  to  be  made  up  of 
these  ocean  rates,  plus  the  tariff  rates  of  the  connecting  carriers,  with  all  out- 
of-pocket  expenses  added. 

Allan  Line:  Allan  Brothers  &  Co.,  Liverpool  and  London,  Limited  (for 
Liverpool  steamers)  ;  W.  Becket  Hill,  director, 

American  Line  (Liverpool  and  Southampton  Services)  :  Richardson,  Spence 
&  Co. 

Atlantic  Transport  Line :  The  Atlantic  Transport  Company,  Limited ;  Charles 
R.  Torry,  director. 

Beaver  Line:  Elder,  Dempster  &  Co. 

Cunard  Line:  A.  P.  Moorehouse. 

Chesapeake  Line:  Chesapeake  and  Ohio  Steamship  Company,  Limited;  W. 
Williams,  managing  director. 

Dominion  Line :   Richards,  Mills  &  Co. 

Elder,  Dempster  Line:  Elder,  Dempster  &  Co. 

Johnston  Line:  Wm.  Johnston  &  Co.,  Limited. 

Lamport  &  Holt  Line :  Lamport  &  Holt. 

Leyland  Line:  For  Fredk.  Leyland  &  Co.  (1900),  Limited;  M.  Martin, 
director. 

Manchester  Liners,  Ld. :  For  own  and  Philadelphia  Manchester  Line. 

Philadelphia-Manchester  Line :  For  Manchester  Liners,  Limited ;  R.  B.  Stoker, 
managing  director. 

National.  Line :  National  Steamship  Company,  Limited ;  Andrew  Low,  Son  & 
Co.,  per  F.  Bygrave. 

Warren  Line:  Geo.  Warren  &  Co. 

White  Star  Line :  Ismay,  Imrie  &  Co.,  managers. 

Wilson  Line :  Thos.  Wilson,  Sons  &  Co.,  Limited ;  Oswald  Sanderson. 

Wilson-Furness  Leyland  Line :  For  Wilson  &  Furness,  Leyland  Line,  Limited ; 
H.  B.  Roper,  manager. 

This  agreement  was  made  in  Liverpool  without  reference  to  the 
inland  freight  differentials  in  America  (Eamsey,  p.  2133).  It  shows 
the  opinion  of  the  owners  of  the  ocean  carriers  in  Europe  as  to  the 
proper  I'elation  of  freight  rates  from  these  different  porte  unaffected 
by  conditions  in  America.  The  agreement  was  communicated  to  the 
representatives  of  the  steamship  lines  in  America  on  January  30, 1902 
(pp.  o23-324).  By  mc»difications  introduced  in  this  country  the 
sSope  of  the  agreement  was  extended  to  several  articles  not  mentioned 
in  the  agreement. 
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We  propose  to  follow  the  action  of  this  conference  to  show  the  inpu- 
ence  of  tfie  inland  freight  differential  on  ocean  rates. 

On  Febraary  21,  1902,  a  circular  was  sent  to  the  American  repre- 
sentative of  the  steamship  lines  which  were  parties  to  the  agreement, 
calling  attention  to  the  inland  freight  differential. 

On  March  26, 1902,  at  a  conference  of  such  representatives,  a  com- 
mittee was  appointed  by  the  following  resolution : 

Resolved,  That  it  Is  the  sense  of  this  meeting  that  the  benefits  of  the  mini- 
mum rates  be  maintained ;  but  that  owing  to  the  many  differentials  on  inland 
rates,  insurance  rates,  differences  in  steamer  hauls,  etc.,  it  is  desirable  to  elab- 
orate and  revise  in  detail  the  present  working  agreement  made  in  England  in 
January,  1902,  and  that  a  committee  be  appointed  to  study  the  details  and 
make  recommendations  (p.  412). 

The  report  of  this  committee,  dated  April  30,  1902,  to  the  confer- 
ence, was  as  follows : 

The  committee  made  efforts  to  reach  some  joint  recommendation  on  the  ques-: 
tion  of  flour  as  a  basis  for  a  start  in  the  work  which  had  been  referred  to  them. 
They  discussed  the  whole  situation,  particularly  with  regard  to  the  effect  of 
inland  rail  differentials  on  a  common  minimum  ocean  rate  at  all  ports. 

The  majority  of  the  committee  were  in  favor  of  basis  of  adjustment  of  ocean 
rates  whereby  inland  differentials  were  taken  into  account  (p.  408). 

Subsequently,  on  May  26,  1902,  a  report  of  the  committee  was 
unanimously  adopted  which  fixed  minimum  rates  as  follows : 


Mnimum  ocean  ^ates  to  Liverpool  and  London  (p.  410). 

New  York, 

Boston, 

Portland. 

Montreal, 

Quebec, 

Kiiladel- 

phia. 

Baltimore, 

Newport 

News. 

Provisions 

U.25 
8.U 
7.88 
8.44 
8.44 

18 

12 

14 

13.26 
10.44 
9.88 
10.44 
10.44 
SO 
14 
IS 

14  35 

Flour , _ 

11  44 

Oilcake 

10  88 

11  44 

Grape  sugar „ 

Toteooo-- 

11.44 

Lumber,  ash,  walnut,  uak,  hickory o... 

15 

Luzaber,  poplar,  pine,  gum                                    

17 

This  schedule  was  agreed  to  for  a  trial  period  of  three  weeks,  and 
Mt  was  afterwards  extended,  subject  to  fourteen  days'  clear  notice  of 
withdrawal  (p.  389).  The  report  of  May  26  required  each  port  to 
table  with  the  secretary  at  New  York  any  "  insurance  disabilities  " 
that  they  might  find  applying  to  cargo  shipped  via  that  port  (p.  411). 
(It  is  significant  that  no  insurance  disabilities  were  ever  tabled.) 

On  June  12, 1902,  Patterson  Ramsay  Company,  of  Baltimore,  gave 
notice, terminating  the  agreement  as  far  as  tobacco  from  Virginia 
and  Carolina  was  concerned. 

On  June  16  certain  Canadian  traffic  not  subject  to  the  inland  rail 
differential  was  released  from  the  agreement  (p.  417). 

On  June  30  there  was  withdrawn  from  the  agreement  tobacco, 
compound  lard,  and  product  of  cotton-seed  oil,  the  traffic  originating 
in  Savannah  (p.  418). 

On  July  9, 1902,  Patterson 'Ramsay  &  Co.  wrote  as  follows  (p.  419) : 

Owing  to  the  declination  by  the  lines  from  the  northern  ports  to  allow  Balti- 
more the  differentials  asked  for,  namely,  14  cents  per  100  pounds  on  flour  and 
2  cents  per  100  pounds  on  provisions,  we  beg  to  give  the  requisite  fourteen  days' 
notice,  dating  from  to-day,  on  behalf  of  the  Johnston  Steamship  Line,  of  its 
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retirement  from  the  temporary  agreement  which  went  into  force  on  the  26th  of 
May  last,  and  that  said  line  will  thereafter  revert  to  the  original  agreement 
made  by  the  owners  in  England  in  January  last.  1'he  temporary  agreement  of 
equal  through  rates  was  entered  into  for  three  weeks,  the  object  being  to  show 
the  disabilities  of  the  weaker  lines.  This  agreement  has  now  lasted  for  six 
weeks.  Although  we  have  more  than  once  asked  for  recognition  of  our  disa- 
bilities, no  relief  has  been  accorded  to  us.  We  consider  that  we,  have  been 
very  patient  in  this  matter,  and  as  we  can  not  get  traffic  for  our  ships  under 
the  present  equal  through-rate  arrangement,  we  are  therefore  forced  to  with- 
draw from  same. 

On  July  17  the  committee  recommended  a  concession,  as'  follows : 

Baltimore : 

Flour  and  oatmeal 9. 94 

Oil  and  cotton-seed  cake,  linseed  meal 9.38 

rhiladelphia : 

Flour  and  oatmeal 9.44 

Oil  and  cotton-seed  cake,  linseed  meal 8.88 

.  (This  was  a  concession  of  one-half  the  differentials.) 
No  concession  was  made  on  provisions  (p.  422).     The  concecsion 

was  accepted  by  the  Johnston  Line  on  July  18  (p.  424)  and  the  notice 

of  retirement  withdrawn. 
Under  date  of  August  21,  1902,  there  appears  on  the  minutes  a 

letter  from  the  Allan  Line  in  reply  to  a  telegram  requesting  them  to 

hold  the  Montreal-Liverpool  flour  rate  at  10.44.     The  letter  was  in 

part  as  follows : 

It  is  our  intention  to  hold  our  current  rate  of  9/9  from  differential  territory 
up  to  and  including  August  29,  and  we  hope  to  procure  the  assent  of  the  other 
two  lines  to  this  course  (p.  440). 

Committee  report  No.  12  (London)  was  as  follows: 

Please,  note  that,  with  a  view  to  aid  the  Boston  and  New  York  lines,  the  Mon- 
treal lines  will  hold  the  following  rates  on  sack  flour  from  differential  terri- 
tory, for  another  week,  that  is,  up  to  and  including  September  12  (p.  441). 

September  12,  1902,  the  committee  reported : 

Please  note  that  the  rate  of  freight  quoted  therein,  to  wit,  11/3  to  London  on 
flour  to  differential  territory  is  continued  by  the  Montreal  lines  for  one  week 
(p.  445). 

The  committee  reported  to  the  same  effect  in  reports  dated  Sep- 
tember 19,  1902,  September  25,  1902,  and  October  3,  1903  (pd.  453-  / 
456-457).  ^^^ 

Conference  meeting  March  31,  1900,  minute  30  is  as  follows: 

NONDIFFERENTIAL  TEBBITORY. 

The  question  of  equal  rates  from  uondifferential  territory  on  flour  and  pr<)- 
visions  only  was  referred  to  the  general  committee  (p.  1013). 

April  21,  1903:  Report  of  the  meeting  of  the  general  committee 
contains  the  following  note : 

NONDIFFERENTIAL  TERRITORY. 

This  subject  was  referred  to  under  minute  30.  It  was  taken  up,  and  it  was 
arranged  that  the  Montreal  representatives  would  submit  a  comprehensive 
statement  covernig  the  intent  of  this  term-  (p.  1021). 

On  the  circular  of  May  1,  1903,  it  is  stated  that  the  flour  rates  are 
agreed  to,  except  Montreal  reserved  liberty  to  quote  on  local  book- 
ings JNIay— covering  also  Canada  and  other  nondifferential  points— 
8.44 ;  that  this  is  a  matter  of  principle  and  can  not  be  waived. 
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May  1,  1903 :  Report  of  committee ;  that  at  the  meeting  of  April 
21  the  Canadian  lines  were  to  give  in  for  the  information  of  the 
others  and  for  their  action  a  definition  of  the  term  "  nondifferential 
territo'l-y^''  and  Messrs.  H.  &  A.  Allan,  under  date  of  April  30,  in 
advising  the  determination  of  the  Canadian  lines  as  set  forth  above, 
re  local  booliings  Montreal-Liverpool  flour,  present  the  following 
statement  and  definition  of  "  nondifferential  territory,"  namely : 

Please  note  that  nondifferential  territory  is  a  question  of  fact  which  will 
always  be  operative.  We  have  been  charging  at  Montreal  an  ocean  rate  2 
cents  over  New  York  on  traffic  which  reached  us  at  an  inland  rate  of  2  cents 
below  New  York.  On  traffic  that  reaches  New  York  on  equal  terms  with  Mon- 
treal we  quote  the  New  York  ocean  rate.  The  manifest  purpose  is  to  equalise 
tlifongh  rates  and  put  all  ocean  ports  on  an  equality.  It  is  quite  true  that  Mon- 
treal does  not  always  get  2  cents  differential,  but  to  promote  harmony  the 
Montreal  lines  have  heretofore  assumed  that  she  does.  We  also,  at  our  option, 
quote  to  Montreal  manufacturers  the  same  rate  as  the  Boston  or  New  York 
lines  quote  on  similar  exports  shipped  locally  from  their  cities. 

Mr.  Bead,  6.  T.  R.,  informs  us  that,  apart  from  Canada,  nondifferentiiil  ter- 
ritory is  all  east  and  south  of  the  Detroit  River,  including  all  ports  on  Lake 
Erie.  This  can  doubtless  be  confirmed  at  the  New  York  office  of  the  trunk 
lines  (p..  1026). 

May  14,  1903,  a  special  committee  report,  after  setting  forth  the 
rates  on  flour,  continues : 

For  local  engagements  made  on  or  before  June  1,  1903,  for  June  shipments, 
the  previous  basis  shall  also  hold  good,  except  for  nondifTerential  territory  for 
business  originating  therein  the  ocean  rates  for  Montreal,  Portland,  Boston,  and 
New  York  to  be,  if  necessary,  8.44,  but  not  less  than  this  rate  without  prejudice 
to  principle,  the  whole  question  of  nondifferential  territory  being  in  abeyance 
(p.  1029). 

This  report  also  contains  an  extract  from  a  letter  from  H.  &  A. 
Allan,  dated  May  13,  as  follows : 

We  have  your  further  letter  of  the  12th  instant  in  respect  of  a  definition  for 
nondifferential  United  States  territorj'.  As  already  intimated,  this  is  not  a 
question  for  discussion  or  argument,  and  we  decline  to  deal  with  it  as  such. 
Those  interior  shipping  points  in  the  United  States  from  which  traffic  is  carried 
to  Montreal  at  1  or  2  cents  for  100  pounds  less  than  to  New  York  can  doubtless 
be  ascertained  at  the  offices  of  the  Trunk  Lines  in  New  York  without  difficulty. 
It  is  merely  a  question  of  fact  and  not  of  argument.  Moreover,  whenever  and 
wherever  interior  rates  ore  equalised  there  will  he  no  differentials  (p.  1031). 

The  report  of  the  committee  then  continues : 

The  secretary  is  endeavoring  to  secure  complete  authoritative  information 
from  the  Trunk  Lines  in  the  premises,  which  will  be  laid  before  the  contemplated 
general  meeting,  the  date  for  which  is  now  under  consideration. 

At  a  general  meeting.  May  25,  1903,  it  was  agreed  (minute  40,  p. 
1035) : 

That  for  all  bookings  of  flour  to  Liverpool  and  London  up  to  and  Including 
June  19,  1903,  for  shipments  from  the  West  up  to  and  including  August  31,  1903, 
the  following  shall  be  the  minimum  ocean  rates  in  cents  per  100  pounds  from 
the  respective  ports  for  traffic  originating  in  differential  territory. 


Agreed:  That  for  all  bookings  of  lumber  for  shipments  West  and  local,  during 
the  year  1903,  the  following  shall  be  the  classification  and  minimum  ocean  rates 
In  cents  per  100  pounds  to  Liverpool  and  London  for  traffic  originating  in  differ- 
ential territory  (p.  1036). 
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On  June  12, 1903,  H.  &  A.  Allan,  of  Montreal,  served  notice  of  with- 
drawal,  among  other  thxngs  saying:  ^^^   g^    Lawrence 

Differentials  (p.  1043)  :  The  differential  rates  aga  ^^  ^^^  United  States, 
service  apply  only  to  traffic  from  differential  terriL  j^tg  in  the  United 

Traffic  originating  in  Canada  and  fro™  ^o^^^^^Montreal  and  Quebec,  as  well 
States  take  the  minimum  ocean  rates  at  the  poits  mo 
as  Portland,  Boston,  and  New  York. 

July  15,  1903,  minute  51,  Liverpool  flour  (p,  1059),  a  r^uest  was 
made  that  the  ±>hiladelphi'a,  Baltimore,  and  ^^^'-^^'±1'''^  X^^ 
their  ocean  rates  to  equaUze  through  rates  with  Boston,  etc.  After 
debate  it  was  unanimously  agreed: 

That  the  minimum  ocean  rate  on  flour  to  Liverpool,  in  cents  per  100  pounds 
for  traffic  originating  in  differential  territory,  namely : 

Boston,  New  York,  Portland 8.44 

Quebec,  Montreal 10.44 

Philadelphia 9.44 

Baltimore,  Newport  News 9.44 

shall  run  subject  to  the  right  of  any  line  to  withdraw  from  the  agreement  on 
giving  fourteen  days'  clear  notice. 

Liverpool  flo^ir,  minute  57  (p.  1075) : 

For  September  shipments  from  the  West  the  minimum  ocean  rates  on  flour  to 
Liverpool  in  cents  per  100  pounds  for  traffic  originating  in  differential  territory : 

New  York 8. 44 

Philadelphia 9.44 

Baltimore 9. 94 

The  following  is  a  transcript  from  the  minutes  of  a  general  meet- 
ing, February  1,  1904  (minute  73,  p.  466) : 

It  was  moved  and  seconded  that  tlie  lines  be  asked  to  state  individually  their 
feeling  wilth  regard  to  arranging  minimum  ocean  rates  on  all  agreement  com- 
modities to  both  Liverpool  and  London  on  the  basis  of  equal  through  rates  from 
Interior  points  of  shipment  to  destination. 

The  motion  being  put,  all  lines  voted  "  aye,"  except  the  Johnston  Line,  whicb 
voted  "  no." 

The  Atlantic  Transport  Line  qualified  their  affirmative  vote  by  a  suggestion 
that  a  committee  be  appointed  to  develop  the  disadvantages  of  the  several  ports, 
ond  that  a  small  differential  to  some  ports  be  conceded  on  understanding  tliat 
if  those  ports  booked  traffic  In  too  large  a  proportion  their  rates  should  be 
advanced  for  adjustment  purposes. 

The  Chesapeake  and  Ohio  qualified  their  affirmative  vote  by  requesting  advan- 
in^T  *°  j'V^P"®**  *°  Newport  News  afforded  to  Baltimore,  Philadelphia,  Port- 
Norfnit°S.  ?*■  ■^'^'i  ^y  reason  of  the  cross-lake  rate— also  Newport  News  and 
Norfolk  to  be  afforded  lake  and  rail  basis.     (P.  467.) 

iect  Wom^T„f  ^1*'''^  ^  "^^t^""  *o  confirm  previous  minutes,  sub- 
break  in  o^ea^^^f*^  agreement  as  to  the  booldngs  during  the  recent 

ati^%^nn*"aty^lJ]^^e'tnh?T^r'^  7*  .—  ^  "-f-m  affirm- 
m^ting.  ^  ''"'J^''*'  **^«  agreement  therefore  lapsed  at  tiiat 

was^eSel  LtSTon'wtr^^^^^^ 
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In  answer  to  a  question  by  Commissioner  Clements,  Mr.  Morse 
stated  that  it  was  his  personal  opinion  that  it  was  the  inland  differ- 
ential which  caused  such  a  condition  in  the  differential  ports  as  to 
induce  them  to  retire  until  New  York  should  catch  up  (p.  501). 

It  seems,  therefore,  to  be  established  that  the  reason  for  such  dif- 
ferences as  have  existed  in  ocean  rates  is  to  be  found  in  the  inland 
freight  differential.  (F.  G.  Messmer,  p.  841;  Eadcliff  Baldwin,  p. 
938;  William  L.  Walther,  p.  981;  Edward  Francis,  pp.  1577-1578; 
Robert  Ramsay,  p.  2031.) 

The  characteristic  of  ocean  rates  is  that  they  are  continually  fluctu- 
ating. They  are  always  the  result  of  supply  and  demand.  If  the 
inland  differential  causes  a  movement  of  freight  to  the  southern  ports, 
the  ocean  rates  are  stiffened;  if  they  are  raised  too  high,  the  freight 
flows  to  other  ports  and  the  ocean  rates  fall.  It  is  obvious,  however, 
that  the  inland  differential  permits  an  increase  of  ocean  rates  within 
the  limits  of  the  differential  up  to  the  point  of  deflecting  the  freight 
into  other  channels. 

Mr.  Ramsay,  representing  the  Johnston  Steamship  Line,  admitted 
that  the  steamship  company  attempted  to  get  as  much  of  the  differ- 
ential as  they  could  (pp.  2040,  2066-2158). 

Mr.  Francis,  of  Philadelphia,  said :  "  In  making  rates  we  get  all 
the  differential  we  can  at  all  times  "  (p.  1577). 

Mr.  Young,  also  of  Philadelphia,  said :  "  We  aim  to  get  the  differ- 
ential" (p.  1693). 

We  have  traced  an  attempt  by  the  steamship  companies  running 
through  two  years  to  make  equal  through  rates.  This  attempt  failed 
because  the  Johnston  Line  in  Baltimore  refused  to  keep  their  rates 
at  a  level  high  enough  to  effect  the  equalization.  The  agreement  had 
not  lasted  two  months  before  the  Johnston  Line  withdrew  because 
they  were  not  permitted  to  reduce  their  rates  1^  cents  on  flour  and 
2  cents  on  provisions;  they  were  then  permitted  to  reduce  their  flour 
rate  1^  cents  and  to  take  300  tons  per  week  at  the  Philadelphia  rate. 
Later  they  demanded  and  obtained  the  right  to  further  reduce  their 
minimum  to  1  cent  over  the  New  York  rate.  In  the  end,  February  4, 
the  agreement  broke  down  because  the  Johnston  Line  would  not  con- 
sent to  an  equal  through  rate,  and  the  Leyland  Line  would  not  concede 
the  lower  ocean  rate  to  Baltimore  (p.  466) . 

It  thus  appears  that  all  the  steamship  lines  to  London  and  Liver- 
pool from  Montreal,  Boston,  New  York,  Philadelphia,  Baltimore,  and 
Newport  News,  except  the  Johnston  Line  from  Baltimore,  favored 
so  adjusting  the  ocean  rates  to  the  inland  rates  as  to  equalize  the 
through  rate.  This  was  for  their  own  business  purposes  and  not  in 
the  interests  of  the  railroads  or  the  shippers.  It  is  the  strongest 
expression  of  their  opinion  that  the  export  and  import  traffic  of 
the  ports  would  be  properly  protected  under  equal  through  rates. 
Opposed  to  this  is  the  opinion  of  one  line  only — the  Johnston  Line — 
and  £hat  opinion  is  expressed  by  Mr.  Ramsay  on  the  witness  stand, 
and  the  other  witnesses,  whose  interests  are  local,  trail  in  behind  him. 

We  think,  therefore,  that  two  propositions  are  established : 

First.  That  the  tendency  of  the  inland  freight  differential  is  to 
produce  a  differential  ocean  freight  rate  and  that  such  difference 
when  it  exists  is  the  offspring  of  the  inland  differential. 

Second.  That  equal  through  rates,  which  is  all  that  Philadelphia 
and  Baltimore  have  ever  claimed  in  the  past,  would  do  them  full 
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justice,  and  that  the  tendency  of  equalizing  the  inland  rate  would  be 
to  equalize  and  steady  the  varying  and  fluctuating  ocean  rates. 

The  history  of  the  minimum  rate  agreement  shows  that  equal 
through  rates  have  not  prevailed,  but  that  Philadelphia  and  Balti- 
more have  had  a  differential  in  the  through  rate  in  certain  traffic. 
This  through  differential  has  secured  for  Baltimore  and  Philadel- 
phia an  abnormal  amount  of  freight  in  relation  to  the  dead-weight 
carrying  capacity  of  their  ships.  In  1903  the  dead-weight  carrying 
capacity  of  the  ships  sailing  from  the  different  ports  (Produce  Ex- 
change table  23,  23a)  was  as  follows : 


INTERNATIONAL  MERCHANT  MARINE. 


Port  clearance. 

Dead-weight 
capacity. 

Cargo  car- 
ried. 

Percentage. 

1,242,022 

2,510,585 
409,995 
173,114 

593,346 

1,381,943 

250,792 

133,160 

47.773 

New  Yorlc                                                              

65.044 

Philadelph  ia                                                         

61.16 

76.92 

HAMBURG  AMERICAN. 

521,900 
168,400 
197,400 

396,597 
151,044 
183,665 

75.99 

Philadelphia       .  .-                   .-              '            

89.69 

■Rfl.l+.imnTfi 

93.04 

NORTH  GERMAN  LLOTD. 

403,197 

144,410 

35.7 

75.0 

The  Baltimore  records  of  the  North  German  Lloyd  were  lost  in 
the  fire,  but  Mr.  Hilkins,  their  manager,  examined  in  Baltimore, 
gave  the  percentage  (p.  2514). 

These  tables  show  the  advantage  secured  by  the  steamship  lines 
from  the  differential  ports  by  the  lower  through  rate  permitted  by 
the  inland  freight  differential. 

We  believe,  however,  that  it  is  impossible  to  determine  whether,  on 
the  whole,  ocean  rates  are,  as  a  matter  of  fact,  greater  from  the 
differential  ports,  or,  if  so,  to  what  extent.  The  minimum  rate  agree- 
ment embraced  only  the  London  and  Liverpool  traffic,  leaving  the 
inquiry  open  as  to  the  other  traffic. 

Mr.  Messmer,  of  the  Hamburg- American  Line,  with  sailings  from 
New  York  to  Hamburg,  Christiania,  Copenhagen,  Statten,  Genoa, 
Naples,  and  the  Levant,  and  from  Baltimore,  Philadelphia,  Galves- 
ton, New  Orleans,  and  Boston  to  Hamburg  (p.  837),  testified  that 
the  abatement  of  the  inland  differential  would  reduce  the  ocean  rate 
from  Baltimore;  that  on  flour  they  were  able  to  secure  only  1  cent 
more  from  Baltimore  than  New  York,  and  that  on  grain  slightly 
higher  rates  obtained  from  Baltimore  and  Philadelphia  (pp. 
843-851). 

Mr.  Messmer  testified  that  the  retention  of  the  differentials  was  in 
his  interest.    This  is  shown  by  the  Hamburg  shipments  for  the  six 
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years,  1898  to  1903,  inclusive,  from  New  York,  Philadelphia,  and 
Baltimore,  respectively  (Produce  Exchange  table  30)  : 


Wheat. 


Corn. 


Flour. 


New  York ... 
Philadelphia. 
Baltimore 


Bushels. 

10, lis, 595 
3,477,030 
8,245,503 


Bushels. 
39,662,341 
15,991,031 
29,591,380 


Barrels. 
96,507 
1,137,425 
1,596,533 


It  is  an  object  to  him  to  get  the  1  cent  per  hundredweight  on  the 
flour  shipped  via  Baltimore. 

Agents  of  the  New  York  roads  who  booked  ocean  freights  in  the 
West  for  the  purpose  of  making  through  bills  of  lading  gave  in  evi- 
dence the  result  of  their  efforts  to  secure  through  shipments  over  their 
own  roads  through  the  port  of  New  York. 

Mr.  Eaton,  booking  for  the  Erie  in  Chicago,  during  the  continu- 
ance of  the  minimum  freight-rate  agreement,  and  whose  interest 
and  effort  it  was  to  secure  freight  for  New  York  so  that  the  Erie 
would  not  have  to  prorate  with  other  roads,  secured  (p.  662,  et  seq.) 
of  the  through  traffic  booked  by  him  personally  in  Chicago  through— 

rer  cent. 
New  Tork 75 

Philadelphia,  Baltimore,  and  Newport 124 

Boston 12* 

100 

Since  the  termination  of  the  minimum  freight-rate  agreement  the 
results  were  different  (p.  666,  et  seq.). 
He  booked  through — 

Per  cent. 
Philadelphia  45 

Baltimore    10 

Boston    8 

Newport  News 2 

New  Totk  (remainder) 35 

100 

The  record  of  the  actual  bookings  via  the  differential  ports  as 
compared  with  the  best  obtainable  rates  through  New  York  is  found 
from  page  673  to  page  689,  and  shows  that  the  ocean  rates  from  those 
ports  were  often  actually  below  the  rates  obtainable  from  New  York. 

The  evidence  is  abstracted  below : 

Bookings  by  Mr.  Eaton,  representing  the  Erie  Railroad  in  Chicago. 


Date. 


Booked  via— 


Commodity. 


Ocean 
rate. 


Quoted 

New  York 

rate. 


1904. 

Peh.    3 

S 

5 

6 

10 

13 

15 

19 

19 

a) 


Philadelphia  to  Hamburg . . . 
Philadelphia  to  Amsterdam- 
Philadelphia  to  Hamburg 

Philadelphia  to  Leith 

Philadelphia  to  Rotterdam.. 

Philadelphia  to  Antwerp 

Philadelphia  to  Amsterdam. 

Philadelphia  toLiverpool 

Philadelphia  to  Glasgow 

Philadelphia  to  London 

Philadelphia  to  Hamburg. .. 


BY— VOL  5 — 05- 


-31 


Logs 

Grits 

Quaker  oats . 

Flour 

starch 

Oilcake 

Flour 

Handles 

Flour  .v...... 

do... 

Logs 


Cents. 
15 
10 
20 
12, 

9. 

8: 

9 
11.25 

8.44 

7.44 
Ifi 


Cents, 
16 
10 


11.25 
.10 
:   8.44' 

10 

14.08 


«.. 


8.44 
16 
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Bookings  ty  Mr.  Eaton,  representing  the  Erie  Railroad  in  Chicago — Continued. 


Booked  via— 


Philadelphia  to  London , 

Philadelphia  to  Glasgow 

Philadelphia  to  Manchester. . 

Philadelphia  to  Liverpool 

do 

do. 

Philadelphia  to  London 

Philadelphia  to  Manchester. . 

Philadelphia  to  Glasgow 

Philadelphia  to  Rotterdam . . . 
Philadelphia  to  Amsterdam. . 

Philadelphia  to  Leith 

do 

Philadelphia  to  Glasgow 

Philadelphia  to  London 

Baltimore  to  Liverpool 

Philadelphia  to  Manchester. . 

Philadelphia  to  London 

Philadelphia  to  Liverpool 

Philadelphia  to  Manchester.. 

Philadelphia  to  London 

Philadelphia  to  Hamburg 

Philadelphia  to  London 

do - 

BaltimoretoLiverpool 

Philadelphia  to  London 

Philadelphia  to  Liverpool 

do 

do.- 

Philadelphia  to  London 

Philadelphia  to  Eotterdam  . . 

Philadelphia  to  London 

Newport  News  to  London 

Philadelphia  to  Hamburg 

Philadelphia  to  Glasgow 

Philadelphia  to  London 

do 

Philadelphia  to  Liverpool 

Philadelphia  to  Antwerp 

Philadelphia  to  Liverpool 

Philadelphia  to  Manchester . 

Philadelphia  to  Liverpool 

do 

Philadelphia  to  London 

Philadelphia  to  Liverpool 

do 

Philadelphia  to  Rotterdam . . . 

Philadelphia  to  Liverpool 

Philadelphia  to  Hamburg 

Philadelphia  to  London 

Philadelphia  to  Livei-pool 

Philadelphia  to  Hamburg 

Philadelphia  to  London 

Philadelphia  to  Liverpool 

Philadelphia  to  Amsterdam.. 
Philadelphia  to  Rotterdam .. . 

Philadelphia  to  Liverpool 

Philadelphia  to  Hamburg 


Commodity. 


Flour 

....do 

Starch 

Provisions . 

Lumber 

Provisions . 

....do 

Flour 

do 

.....do 

do 

do 

do 

do 

do 

Oil  cake 

Starch 

Flour 

Lumber 

Starch 

Flour 

Oilcake 

Flour 

do 

Oilcake.  .. 

Flour 

Lumber 

Provisions . 

Oilcake 

Flour 

Oatmeal ... 

Flour 

Lumber 

Logs 

Handles 

Flour 

Lumber 

Provisions . 

do 

Handles 

do 

Lumber 

do 

do 

Oil  cake 

Lumber 

do 

Oilcake 

Lumber 

Flour  

Provisions . 

Lumber 

Flour  

Corn  meal . 

Grits 

Oatmeal ... 

Oilcake 

Logs 


Ocean 
rate. 


Cents. 

7.44 

8.44 

9 

5.63 

9 

5.63 
14.91 

5.63 

1 

8 

9 
12 
10 

7 

6 

6 

7 

6 

9 

7 

6 
10 

6 

6 

5 


5.63 

4 

6 

B 

6 
14 
15 


12 

14.91 

16.88 

10 

12 

9 

9 
12 

4 

8.50 
12 

4 
15 

6 

5.63 
15 

6 

1 

9 

8 

4 
15 


Statement  showing  the  export  traffic  from  the  Minneapolis  agency  of  the  Dela- 
ware, Lackawanna  and  Western,  grand  trunk  line  via  Philadelphia,  for  the 
■  months  of  February,  March,  April,  and  May,  1904;  also  shaming  the  percent- 
age handled  via  Philadelphia  as  compared  with  New  York  (p.  640). 


Date. 

Num- 
ber of 
cars. 

Commodity. 

Destination. 

Port  via— 

Phila- 
delphia, 
ocean 
rate. 

Q«oted 

rate 
via  New 

York. 

1904. 
May    2 

10 
8i 

Sack  flour 

do 

Philadelphia 

Cents. 
6 
6 
6 
6 

CenU. 
6 

^    2 

do 

6 

2 

do 

do 

....  do    

6 

2 

do 

do     

do 

6 

=  490,000  pounds. 

17^  cars 
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Statement  showing  the  etvport  trafflc  from  the  Minneapolis  agency ,  etc. — Cont'd. 


Cars. 

Pounds. 

Per  cent. 

Booked  via  Ne'w  York 

32 

m 

748,000 
490,000 

60  60 

Booked  via  Philadelphia 

39  60 

Total 

1,238,000 

100  00 

Statement  of  traffic  from  8t.  Louis  agency  of  the  Delaware,  Lacloawarma  and 
Western  road  via  Philadelphia  for  the  months  of  February,  March,  April,  and 
May,  1904,sliowing  ocean  rate  and  the  iest  ohtainahle  rate  from  New  York,  and 
also  showing  all  bookings  from  this  agency  from  February  1  to  Jvne  i,  190i 
(p.  642). 


Date. 

Commodity. 

Destination. 

Ocean 

rate 
booked. 

New  York 
rate. 

Feb.    6 

^,OnORackRflniir ,., 

Leith 

Cents. 
10 
10 
10 

6 
20.03 

6.75 
14.06 

6 

Cents. 
10  13 

Mar.  11 

1,000  barrels  flour 

St.  Johns,  Newfoundland 

do 

11  25 

Mar.  17 

do 

11  25 

Mar.  17 

2,000  sacks  flonr 

6 

Mar.  24 

do 

28  13 

Mar.  25 

4.  car  red  oil 

Manchester      .._ 

g 

Mar.  7 

Icar hides.  _. 

London 

14  06 

May  13 

do 

5 

Making  total  bookings  via  Philadelphia  671  tons. 

Total  bookings,  all  ports,  February  1  to  June  1,  1904. 


Via  New  York,  noncompetitive 

Via  New  York,  competitive 

Via  Philadelphia,  competitive . 
Via  Boston,  competitive ._ 

Total 


The  noncompetitive  business  via  New  York  consists  of  business  to  Porto  Rico, 
Cufian  ahd  South  American  ports,  and  other  freight  forced  via  New  York 
account  rehandling. 

Below  follows  a  statement  of  the  commercial  agency  of  the  Dela- 
ware, Lackawanna  and  Western  agent  at  Minneapolis  of  bookings  via 
Philadelphia  for  the  months  of  February,  March,  April,  and  May, 
1904,  showing  the  ocean  rate  at  which  bookings  were  made  and  the 
rate  at  New  York  on  the  same  dates,  also  showing  the  percentage  of 
business  booked  through  Philadelphia  as  compared  with  New  York 
(p.  644) .    This  seems  to  be  a  flour  table. 


Date. 

Quan- 

Destination. 

Ocean 
rate. 

Ocean  rate 

via  New 
York  at  time 
of  booking. 

Feb.    8 

Cara. 
S 
2 
i 
i 
ISO 
4 
2 

Cents. 
9 
8 
9 
9 
6 
9 
9 

Cents. 

9 

Feb.  15 

RnttftT*dfl.Tn    , 

8 

Feb.  29 

ATTlRtflrdftTO 

g 

Mar.  6 

9 

Apr.   8 

6 

Am-.   8 
UaylS 

8 

10 

m 
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During  above  months  total  bookings  via  New  York  and  Philadelphia  243  cars, 
or  70  per  cent,  booked  via  Philadelphia.  The  card  quotations  to-day,  I.  e.,  June 
15,  1904,  via  above  ports  as  follows : 


Phila- 
delphia. 


London 

Liverpool 

Hamburg 

Glasgow.. — 

Amsterdam  (on  offer  can  do  6  cents) . 
Eotterdam  (on  offer  can  do  5  cents) . . 


Cents. 


Can  secure  5J  cents  from  Philadelphia  to  Glasgow,  as  booked  10  cars  at  that 
figure  yesterday,  also  10  cars  London  (Philadelphia),  5  cents.     The  inland  dif- 
ferential to  Philadelphia  on  flour  is  2  cents  per  100  pounds. 
Yours,  truly, 

E.  H.  Eden,  xyommercial  Agent. 

Mr.  S.  W.  Blodgett,  contracting  agent  at  Chicago  for  the  Bed  Star 
Transit  Company,  which  is  part  of  the  New  York  Central  System, 
gave  a  list  of  all  bookings  made  by  him  via  Philadelphia  and. Balti- 
more from  January  1  to  Mslj  1,  1904,  showing  the  ocean  rate  and  the 
best  obtainable  quoted  rates  in  New  York  at  the  same  time  (pp.  921 
and  922) : 


Date. 

Commodity. 

Destination. 

Bate. 

Comparative  quotations 
by- 

Jan.  15 

1  car  handles               

Liverpool         

13.25 
10 

13.25 
7 

8.44 
10 

g 

11.25 

8 

16.50 
10 
10 

8.44 

7 

14.06 
11 

oaoo 
11 

11.25 

15 
11.25 

15 

15 

o20 

024 

10 

n22 

9 
a20 

Boston  14  Ofi 

Jan.  19 

3,500  sacks  oil  cake 

Hamburg 

Jan.  21 

1  car  handles 

Liverpool 

Do 

Jan.  29 

Booton,  7.88;   New  York, 
8.U. 

Feb.    3 

450  sacks  flour 

Feb.    9 

4  cars  oil  cake 

Hamburg 

Feb.    9 

2car8  2  cars 

Amsterdam 

Feb.  10 

Feb.  16 

1,000  sacks  flour 

Feb.  19 

1,500  sacks  feed 

Neufahrwauer 

Hamburg 

Feb.  19 

1  car  asphaltum 

Feb.  19 

do 

Antwerp 

Feb.  24 

do  . 

New  York,  8.44. 
New  York  and   Boston, 
5.63. 

Mar.    7 

Mar.    9 

6  cars  provisions 

...    do 

Mar.    9 

U.06. 

Mar.  15 

St.  Johns,  New- 
foundland. 

R.ott«rr)HT^ 

Mar.  18 

1  car  asphaltum 

Mar.  21 

1  car  wax 

Mar.  24 

11.25, 
New  York,  16. 
New  York  and   Boston, 

1L25. 

Apr.    6 

Apr.  11 

1  car  lumber 

Apr.  15 

Do. 

Apr.  23 

1,300  barrels  flour 

St.  Johns,  New- 
foundland. 
do.... 

Apr.  30 
May    4 

600  barrels  flour 

New  York,  13;  Boston,  12. 

May  21 

600  barrels  flour 

St.  Johns,  New- 
foundland. 

May  26 

1  car  asphaltum 

May  28 

200  barrels  flour 

St.  Johns,  New- 
foundland. • 

»  Barrels. 
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OCEAN  BATES  ON  GRAIN. 

We  think  the  weight  of  the  testimony  is  that  there  has  been  for 
some  time  no  substantial  diiference  between  tlie  ocean  rates  on  grain 
from  the  different  ports. 

The  cargo  business  has  been  very  small,  as  appears  by  reference  to 
Produce  Exchange  Table  48,  and  also  Philadelphia  112.  This  is  sub- 
stantially explained  by  the  short  crops  and  small  amount  of  grain 
exported  during  1904,    The  total  export  of  domestic  wheat  was  only : 

[Produce  Exchange  Table  8.] 

Bushels. 

1904. .  730,  300 

1903 17,  000, 000 

1902 51,  000,  000 

1901 81,  000, 000 

1900-_. 40, 000, 000 

The  total  of  corn  was : 

[Produce  Bxcliange  Table  11.] 

Bushels. 

1904 . 28,  000, 000 

1903 62,  000, 000 

1902 12, 000, 000 

1901 80, 000,  000 

1900 144, 000, 000 

It  is  also  stated  that  the  decline  in  the  cargo  business  is  due  to  more 
numerous  steamer  connections  with  the  foreign  ports,  although  this 
statement  seems  hard  to  reconcile  with  the  statistics  (Produce  Ex- 
change Tables  39  to  46,  inclusive).  At  any  rate,  the  grain  rates  on 
cargo  business  are  now,  as  in  the  past,  equal  from  the  different  ports. 

The  Liverpool  minimum  freight-rate  agreement  fixed  a  minimum 
rate  of  l^d.  per  bushel  from  all  Atlantic  ports.  The  equality  of  rates 
on  grain  was  not  altered  by  supplemental  agreement,  as  it  was  on 
other  traffic.  These  rates  were  minimum  rates  only,  and  it  is  a  ques- 
tion of  fact  whether  the  grain  was  actually  moved  upon  these  mini- 
mum rates. 

We  compile  from  Produce  Exchange  Table  17  the  annual  average 
ocean'rates  on  grain  from  the  different  ports  to  Liverpool,  beginning 
with  the  abolition  of  the  ex-lake  differential  and  the  time  when  the 
aU-rail  differential  was  cut  in  half. 

These  figures  show  a  substantial  equality  in  ocean  grain  rates,  the 
average  excess  of  rates  in  Baltimore  and  Philadelphia  being  very 
slight  and  approximating  equality  during  the  minimum  freight-rate 
agreement : 


New 
York. 


Phila- 
delphia. 


Balti- 


Deoember,  1889,  to  Deoemher,  1899 
December,  1890,  to  December,  1900 
December,  1900,  to  December,  1901 
December,  1901.  to  December,  1902 
December,  1902,  to  December,  1903 


ff 


3 
3} 

It 
lA 


3} 

m 

J* 
u 


Mr.  William  P.  Callaghan,  a  large  exporter  of  grain  from  all  the 
ports,  testified  that  he  could  get  ocean  rates  on  grain  from  Baltimore 


486  APPENDIX  E. 

and  Philadelphia  generally  as  low  as  or  lower  than  from  New  York 
(page  786,  et  seq.). 
Mr.  Blanchard  Randall,  of  Baltimore,  testified: 

I  think  that  they  (the  ocean  quotations  on  grain)  were  constantly  at  the 
minimum  rate,  but  have  no  recollection  of  any  one  particular  time  (p.  2398). 

Mr.  Charles  McGill,  of  Baltimore,  testified  in  substance  that  the 
eiforts  of  the  merchants  were  directed  to  securing  freights  at  the 
minimum  rates,  and  that  they  usually  did  so.  He  apparently  testified 
very  unwillingly  on  these  points  (pages  2436-2457). 

Mr.  Young,  of  Philadelphia,  testified  that  during  the  time  of  the 
minimum-rate  agreement  the  rate  of  l^d.  prevailed,  so  far  as  he 
knew  (page  1696). 

The  result  of  the  whole  line  of  testimony  is  that  the  rates  on  grain 
have  not  substantially  varied  in  the  different  ports.  There  may  have 
been  times  when  the  steamers  from  the  differential  ports  may  have 
secured  slightly  higher  rates,  although  at  other  times  they  took  less. 
As  ocean  rates  are  constantly  a  question  of  supply  and  demand  and 
the  exports  for  the  last  few  years  have  been  abnormally  light,  the 
probability  is  that  all  lines  were  forced  upon  their  minimum  rate. 

THE  EFFECT  OF  EQUALIZING   THE  EAIL   RATES  ON   OCEAN  RATES   AND  ON 
OCEAN    CARRIERS   FROM   DIFFERENTIAL  PORTS. 

If  it  is  asserted  that  the  normal  ocean  rates  uninfluenced  by  the 
inland  rail  rates  are  higher  from  Philadelphia  and  Baltimore,  it  lies 
with  those  alleging  it  to  prove  it.  This  attempt  they  apparently 
abandon.  They  now  take  another  ground.  They  claim  that  equaliz- 
ing the  inland  rates  would  depress  ocean  rates  from  the  ports  of  Phila- 
delphia and  Baltimore,  to  the  point  of  driving  the  steamship  lines  in 
those  ports  out  of  business,  and  that  therefore  the  differentials  should 
be  allowed  for  the  purpose  of  supporting  the  steamship  companies. 

This  is  a  claim  that  the  whole  import  and  export  trade  of  the  United 
States  which  moves  through  the  Atlantic  gateways  should  ie  bur- 
dened with  the  differential  to  subsidise  certain  Philadelphia  and  Bal- 
timore steam,ship  lines. 

The  amount  of  this  tax  on  imports  can  be  determined  with  some 
accuracy.  In  1903  the  trunlt  lines  forwarded  to  their  western  termini 
from  Boston  and  New  York  257,778  tons  of  import  freight  (Exhibit 
44) .  The  differential  on  that  is  $154,666.  In  1902  the  amount  of 
import  freight  carried  by  the  trunk  lines  to  differential  territory  was 
280,736  tons;  the  differential  on  it  $168,431. 

The  tonnage  of  the  export  traffic  which  is  subject  to  the  differen- 
tial is  much  greater ;  but  it  is  impossible  on  this  record  to  determine 
the  exact  amount.  The  total  tonnage  moving  to  New  York  and 
Boston  subject  to  the  differential  in  1902  was  6,930,492  tons  (Exhibit 
45).  The  differential  on  this  is  $3,558,295,  but  it  is  impossible  to 
determine  exactly  how  much  was  exported. 

This  shows  the  burden  of  the  tax  imposed  on  the  commerce  of 
the  country  to  create  a  condition  which  will  enable  a  few  Baltimore 
steamship  owners  to  collect  higher  rates  on  a  portion  of  their  export 
freight. 

But  they  have  not  proved  that  this  subsidy  is  needed. 

Would  Baltimore  or  Philadelphia  steamships  abandon  the  ports 
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if  not  aided  by  the  differentials?  We  have  heard  assertion  and 
prophecy,  but  not  a  word  of  proof.  If  such  is  the  fact,  it  is  capable 
of  proof.  This  proof  is  in  the  hands  of  the  Baltimore  and  Phila- 
delphia steamship  interests;  Mr.  Eamsay  was  challenged  by  Mr 
Hamlin  to  make  it  (p.  2086) ,  but  has  not  tried  to  do  so.  It  is  easiei 
to  assert  and  prophesy  than  to  prove. 

We  in  New  York  could  not  foresee  that  such  a  claim  would  hi 
seriously  made ;  nevertheless  we  presented  general  testimony  which 
we  then  had  no  reason  to  think  would  be  disputed. 

Mr.  Baldwin,  who  had  been  in  the  steamship  business  since  1872 
testified  that  it  was  cheaper  to  carry  freight  by  ocean  from  Baltimore 
and  Philadelphia,  notwithstanding  the  longer  distance,  and  gave  his: 
reasons  for  it  (p.  939). 

Mr.  Walther,  of  Funch,  Edye  &  Co.,  running  the  Scandinaviar 
Line,  with  experience  from  all  ports,  testified  to  the  same  effecl 
(p.  982etseq.). 

Mr.  Spence,  of  Simpson,  Spence  &  Young,  of  large  experience  ir 
chartering  ships  from  all  the  ports,  both  for  general  and  full  cargo 
testified  to  the  same  effect  (p.  872). 

Mr.  Preston,  who  followed  Philadelphia  and  Baltimore,  workec 
the  problem  out  to  demonstration  (Exhibit  B.08) .  On  equal  througl 
rates  a  given  steamer  of  6,170  dead  weight  capacity  would  earn  mort 
from  Baltimore  or  Philadelphia  as  follows : 


Baltimore  more 
than  from  Boston. 


Philadelphia  more 
than  from  Boston. 


Ckrgo,  wheat ^ 

Cargo,  flour 

Cargo,  one-half  wheat  and  one-half  flour 


a£432or$2,090.88 
865  or  4,186.60 
649  or  3,141.18 


«  £288  or  tl,  393. 9 
677  or  2,792.6 
432  or  2,090.8 


oPounds  reduced  to  dollars  at  {4.84. 

This-exhibit  also  shows  that  the  additional  cost  of  the  operation  oi 
a  steamer  of  the  Iherian  type  from  differential  ports  compared  witl 
Boston  would  be  equivalent  to : 

Philadelphia,  eighteen  one-hundredths  of  1  cent  per  100  pounds  oi 
cargo. 

Baltimore,  twenty-five  one-hundredths  of  1  cent  per  100  pounds  o] 
cargo. 

This  was  a  comparison  with  Boston,  but  the  Boston  route  is  shortei 
than  the  route  from  New  York,  and  there  are  elements  of  excessive 
cost  of  maintaining  ocean  steamship  lines  from  the  port  of  New  Yorl 
which  do  not  exist  in  any  other  port. 

In  New  York  dock  charges  are  exceedingly  heavy.  Produce  Ex 
change  Table  50  shows  that  the  yearly  rent  roll  of  a  few  of  the  Nein 
York  trans- Atlantic  lines  is  $1,660,285.93. 

The  ships  from  Philadelphia  and  Baltimore  secure  more  cargo  ii 
proportion  to  their  carrying  capacity  than  from  New  York  (Table  23 
23a). 

The  reduction  of  freight  charges  which  would  be  caused  by  th« 
equalization  of  the  inland  rates  would  apply  to  a  part  only  of  th< 
cargo.  Mr.  Ramsay  testifies  that  only  from  50  to  75  per  cent  of  hi: 
export  freight  came  from  differential  territory  (p.  2072).  Mr 
Young,  of  Philadelphia,  steamship  manager,  connected  with  severa 


488  APPENDIX   B. 

lines,  testified  that  none  of  his  import  tonnage,  which  was  one-half 
of  his  total  tonnage  (p.  1688),  went  west  of  Pittsburg;  as  to  export 
tonnage,  they  sought  to  divide  about  equally  as  between  through  and 
local  (pp.  1681-1682).  •  Practically  none  of  the  import  cargo  is  sub- 
ject to  rail  differential,  and  about  one-third  of  the  export  cargo  (pp. 
1686-1688).  Mr.  Young's  fear  that  equalizing  the  inland  rate  would 
drive  him  out  of  business  in  Philadelphia  was  based  on  the  somewhat 
absurd  proposition  that  he  would  not  get  any  freight  eastbound  from 
differential  territory  (p.  1090),  and  that  losing  one-third  of  this  east- 
bound  traffic,  being  one-sixth  of  the  whole,  would  drive  him  out  of 
business  (pp.  1688-1690),  whereas  a  reduction  of  2  cents  in  the  rate 
would  keep  it  all. 

There  is  no  di-fference  in  marine  insurance  from  the  differential 
points.  Any  difference  depends  on  the  character  of  the  vessel  (Ram- 
say, p.  2036;  Messmer,  p.  855).  Besides,  the  whole  marine  rate  is 
only  about  15  cents  per  $100. 

The  greater  marine  distance  from  Baltimore  as  an  absolute  measure 
of  cost  to  the  carriers  would  represent  about  7  mills  on  flour  and  4 
mills  on  gi'ain. 

On  such  shadowy  basis  is  founded  the  claim  that  a  reduction  of 
steamship  rates  from  the  differential  ports  to  the  New  York  basis 
would  destroy  the  steamship  lines  to  the  first-mentioned  ports. 

If  the  principle  of  a  subsidy  is  admissible,  clear  and  convincing 
proof  of  its  necessity  should  be  required.  This  proof  they  have  failed 
to  furnish.  We  submit  that  a  finding  that  steamships  can  not 
operate  from  Baltimore  and  Philadelphia  as  profitably  as  from  New 
York  at  the  same  rates  would  be  a  finding  without  evidence  to  sup- 
port it  and  in  conflict  with  the  testimony  of  their  own  witnesses  from 
which  we  have  here  quoted. 

THE  RELATION  Or  OCEAN  RATES  TO  THE  INLAND  DIEFERENTIAL. 

The  whole  subject  of  the  relation  of  ocean  rates  to  the  differentia! 
is  a  difficult  and  intricate  problem. 

The  truer  solution  would  be  the  one  in  every  former  proceeding 
advanced  by  Philadelphia  and  Baltimore,  but"  now  abandoned  by 
them,  of  equal  through  rates  to  the  foreign  ports,  rather  than  the  one 
now  advanced  by  them  for  the  first  time  of  a  lower  through  rate  in 
their  favor. 

(a)  Equal  through  rates  would  permit  the  proper  development 
of  each  port ;  it  would  distribute  the  traffic  in  proportion  to  the  facili- 
ties of  the  railroads,  the  ports,  and  the  steamship  lines  to  take  care  of 
it ;  it  would  permit  the  full  operation  of  the  wishes  and  preferences 
of  the  shippers;  freightage  would  move  along  the  line  of  least  resist- 
ance, and  any  undue  movement  in  any  direction  would  be  self-cor- 
rective; energy  and  intelligence  in  developing  the  steamship  facili- 
ties, elevator  and  storage  capacity,  and  cheap  and  desirable  terminals 
would  have  their  reward. 

{b)_  Such  has  been  in  substance  the  contention  until  now  of  Phila- 
delphia and  Baltimore  representatives.  Such  was  the  basis  on  which 
Mr.  Fink  and  the  Thurman  Commission  approved  a  continuance  of 
the  differential.  With  the  changes  in  conditions  which  were  fore- 
shadowed in  the  opinion  of  tlie  Thurman  Commission,  with  the  pre- 
sentation for  the  first  time  of  facts  conclusively  disproving  the  claims 
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that  differences  in  ocean  rates  exist  excepting  when  caused  by  the 
differentials,  Philadelphia  and  Baltimore  shift  their  position  and  now 
plead  for  a  lower  through  rate. 

The  inland  freight  differential  serves  a  double  purpose — to  subsi- 
dise steamships  in  the  differential  ports  and  to  compensate  shippers 
for  accepting  undesirable  routes.  This  plainly  appears  by  the  tes- 
timony of  the  representatives  of  the  steamship  companies  in  the 
differential  ports.  They  unite  in  saying  that  they  take  all  the  differ- 
ential they  can,  but  when  necessary  leave  enough  to  the  shipper  to 
induce  him  to  ship  through  Baltimore  or  Philadelphia.  It  puts  the 
steamship  lines  of  the  differential  ports  in  such  competitive  relations 
with  New  York  ocean  carriers  that  they  can,  by  cuts  in  ocean  rates 
within  the  limits  of  the  differentials  or  beloAV  if  they  see  fit,  divert 
traffic  which  could  without  the  differential  move  more  economically 
through  New  York. 

In  this  way  the  trade  of  New  York  is  injured  by  depletion.  This 
trade  is  diverted  by  the  ocean  carriers  making  rates  lower  than  the 
New  York  through  rate.  It  is  the  differential  which  permits  this,  for 
in  the  race  of  competition  in  ocean  rates  the  New  York  ocean  carrier 
is  handicapped  to  the  extent  of  2  cents  and  3  cents  a  hundred  on 
general  cargo  and  1  and  1^  cents  a  hundred  on  grain. 

The  reprint  of  the  argument  and  proceedings  before  the  Thurman 
Commission  emphasize  that  in  all  prior  controversies  it  has  been 
claimed  that  the  differential  is  needed  to  make  equal  through  rates 
and  that  it  did  not  divert  traffic  by  making  an  artificially  lower  rate. 
The  evidence  in  this  case  has  driven  the  advocates  of  the  diffierential 
from  the  position  in  whidi  they  have  rested  for  twenty  years,  and 
they  now  claim  that  they  must  have  a  lower  through  rate  to  secure  a 
fair  share  of  trade. 

The  portion  of  the  differential  appropriated  by  the  steamship  com- 
panies IS  nothing  but  a  steamship  sub.'-idy.  That  portion  allowed  to 
the  shippers  is  wasted  in  moving  the  freight  through  uneconomical 
channels. 

IMPOKT   OCEAN   RATES. 

The  evidence  on  this  subject  was  very  brief  and  remains  uncon- 
tradicted. 

In  September,  1901,  the  rail  lines  from  Montreal,  St.  John,  Boston, 
New  York,  Philadelphia,  Baltimore,  and  Newport  News  formed  an 
import  rate  committee  (pp.  722-723, 740) . 

The  object  of  the  committee  was  "  to  see  if  a  through  rate  could  be 
maintained,  but  principally  to  see  whether  an  inland  rate  could  be 
maintained"  (p.  724).  About  two  months  thereafter  the  railroad 
and  steamship  men  arranged  a  conference  at  which  a  minimum  rate 
was  agreed  on  (p.  728).  These  ocean  rates  applied  to  fifth  and  sixth 
class  freight  and  to  those  taking  commodity  rates. 

This  agreed  rate  equalized  the  inland  freight  differential  through 
Baltimore,  Newport  News,  and  Philadelphia  (p.  729),  and  is  now  in 
force.  The  committee  attempted  to  get  the  New  York,  Boston,  and 
Canadian  lines  to  make  ocean  rates  equalizing  the  differential,  but 
they  refused  (p.  730  et  seq.). 

The  ocean  rates  on  imports  from  the  United  Kingdom  to  New  York 
and  Boston  are  generally  higher  than  those  to  Baltimore  and  Phila- 
delphia (pp.  735,  738-739).    Import  ocean  rates  are  generally  made 
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by  yearly  contracts  and  are  therefore  much  steadier  than  export 
rates  (p.  736).  This  is  true  of  heavy  commodities,  and  the  reason 
why  ocean  rates  are  higher  to  New  York  is  because  of  the  larger 
amount  of  freight  imported  to  New  York  and  locally  consumed. 
"Very  little  heavy  freight  goes  through  New  York  on  through  bills 
(p.  Y48). 

On  the  Hamburg-American  line  from  the  Continent,  Baltic,  and 
Mediterranean  to  New  York,  Baltimore,  Philadelphia,  and  Boston 
(p.  837)  the  ocean  rates  on  imports  to  the  different  ports  are  the  same 
on  all  classes  of  imports  (p.  843) .  Formerly  they  were  lower  to  Balti- 
more and  Philadelphia,  but  they  were  equalized  by  the  action  of  this 
company. 

This  evidence  given  in  New  York  is  uncontradicted.  It  therefore 
necessarily  follows  that  the  vnland,  differential  on  imports  can  not  he 
supported  on  any  difference  in  ocean  rates,  for  none  ewists,  and  no 
other  reason  for  their  existence  has  yet  been  suggested. 

VII.    THE  INFLUENCE  OF  THE  DIFFERENTIAL  IN  DIVERTING 

TRAFFIC. 

It  is  now  conceded  that  the  differentials  are  claimed  for  the  purpose 
of  diverting  freight  to  Baltimore  and  Philadelphia  which  would 
otherwise  reach  other  ports.  The  fact  that  it  has  such  an  effect  lies  at 
the  basis  of  the  claim  of  Baltimore  and  Philadelphia  as  at  present 
formulated.  An  immense  amount  of  evidence  has  been  introduced 
showing  the  movement  of  commodities  which  are  subject  to  the  dif- 
ferential through  the  different  ports,  as  evidence  of  the  diverting 
effect  of  the  differentials.  The  value  of  some  of  the  evidence  is  prob- 
lematical, but  we  have  presented  it  so  that  no  source  of  inquiry  might 
be  left  unexplored.  This  evidence  shows  more  or  less  clearly  the 
progressive  effect  of  the  differentials  on  the  movement  of  traflSc. 

We  are  met  here  by  the  claim  that  the  continuous  cutting  of  rates  in 
the  past  has  made  it  impossible  to  determine  whether  this  result  was 
due  to  the  presence  of  the  differential  or  not.  It  is  now  asserted  with 
confidence  that  for  the  last  two  or  three  years  the  rail  rates,  and  con- 
sequently the  differentials,  have  been  better  maintained  than  ever 
before.  It  is  worthy  of  note  that  in  the  Produce  Exchange  Case  the 
same  claim  was  made  and  apparently  acquiesced  in.  It  was  said  then 
that  the  Joint  Traffic  Association  maintained  rates  as  they  never  had 
been  maintained  before.  But  on  this  hearing  we  do  no.t  find  any 
claim  that  conditions  at  that  time  were  different  from  those  at  any 
other.  It  now  seems  to  be  practically  conceded  that  rate  cutting  does 
not  abrogate  the  differential;  equal  cutting  on  all  routes  would  of 
course  maintain  them;  and  the  presumption  is  that  they  have  their 
influence  even  in  time  of  demoralization  of  rates.  The  advocates  of 
the  differentials  find  themselves  placed  upon  the  horns  of  a  dilemma 
which  requires  them  to  assert  either  that  the  differentials  were  main- 
tained during  rate  cutting,  or  that  the  differential  ports  could  main- 
tain their  trade  in  the  absence  of  the  differentials.  When  their  posi- 
tion was  that  the  differential  did  not  divert  traffic,  they  could  claim 
that  rate  cutting  made  it  impossible  to  measure  their  effect,  because 
they  disappeared  in  rate  cutting.  Now  that  they  claim  that  they 
need  a  differential  for  the  purpose  of  diverting  it,  it  will  not  do  for 
them  to  claim  that  the  differentials  have  never  existed  in  the  past 
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except  on  paper.  The  true  solution  probably  is  that,  although  rates 
have  been  periodically  demoralized,  the  differentials  have  always  had 
their  effect.  It  therefore  seems  that  the  influence  of  the  differentials 
can  be  fairly  traced  in  the  general  movement  of  trade,  and  it  becomes 
important  to  examine  the  statistics. 

We  present  below  a  summary  of  some  of  the  most  important  statis- 
tics bearing  on  the  subject. 

The  following  table,  compiled  from  Produce  Exchange  Exhibil 
No.  1,  shows  the  wheat  and  corn  exported  via  the  differential  ports 
and  New  York,  with  the  percentage  via  each  port  from  1893  to  1904 
inclusive,  and  for  each  decennial  period : 


Total  ex- 
ports of 
wneat  and 
com  from 
five  ports. 

Differential  ports. 

Calendar  year. 
k 

Philadel- 
phia. 

Balti- 
more. 

Norfolk 

and 

Newport 

News. 

Total  dif- 
ferential 
ports. 

New 
York. 

1873 

Bushels. 
64,806,484 
65,152,769 
66,W4,855 
83,633,731 
85,964,845 
148,037,638 
182,896,751 
190,687,905 
120,973,950 
71,542,719 

Per  cent. 
7.19 
8.43 
13.89 
23.65 
14.91 
19.39 
17.28 
15.92 
12.78 
9.40 

Per  cent. 
12.29 
14.59 
16.11 
27.20 
28.79 
24.70 
29.24 
25.41 
26.79 
26.47 

Per  cent. 
0.12 
.01 
.24 
.36 
.52 
.17 
.13 
.10 
.23 
.19 

Per  ce  nt. 
19.60 
23.03 
30.24 
51.21 
44.22 
44.26 
46.60 
41.43 
39.80 
36.06 

Per  cent 

80.  a 

1874           

76  9 

1875 '. 

69.7 

1876 

48.7 

1877 .. 

55.7 

1878 

65.7 

1879 

63.41 

1880 

68.5 

1881 

60  2( 

1882 

63.9 

105,977,165 

15.34 

24.78 

.19 

40.31 

69.6 

1883 

80,476,741 
68,668,342 
71,138,966 
88,142,547 
84,602,665 
37,151,716 
67,034,077 
79,904,513 
92,358,558 
133,136,120 

12.41 
10.86 
13.21 
9.15 
12.89 
5.21 
7.43 
21.92 
10.46 
22.04 

31.39 
31.36 
25.76 
27.97 
21.13 
23.10 
31.51 
29.63 
21.84 
26.78 

.70 
.78 
1.22 
4.14 
2.84 
2.16 
1.41 
2.17 
4.41 
3.44 

44.50 
43.00 
40.19 
41.26 
36.86 
30.47 
40.36 
.63.72 
36.71 
52.26 

55.61 

1884 

67.0 

1885 : 

69.8 

1886 

68.7 

1887 

63,1 

1888.... 

69.6 

1889 

69.6 

1890 

46.21 

1891 

63.2' 

1898 

47.7 

80,251,424 

13.61 

27.02 

2.61 

43.14 

66.8 

1893 

85,400,989 
65,153,432 
68,196,601 
107,526,990 
178,239,613 
217,728,345 
177,721,073 
160,334,566 
133,503,797 
64,931,026 

11.29 
10.34 
7.10 
12.74 
16.80 
16.31 
18.83 
24.11 
20.24 
20.46 

24.05 
24.87 
19.98 
30.66 
32.74 
29.23 
31.70 
28.11 
33.46 
25.42 

6.13 
12.72 
14.32 
21.65 
17.76 
13.34 
11.62 
9.24 
8.12 
12.23 

41.47 
47.93 
41.40 
65.05 
67.30 
58.88 
62.15 
61.46 
61.82 
68.11 

68.6 

1894 

52.0 

1896 

68.6 

1896 

34.9 

1897 "■ 

32.7 

1898 

41.1 

1899 

37.8. 

1900 ".  ::.;. 

38.6- 

1901 

38.1 

1902 

41.8 

124,873,643 

16.88 

29.26 

12.83 

58.97 

41.0 

1903 

70,106,753 
25,857,963 

16.54 
23.89 

31.77 
80.34 

6.76 
7.64 

66.07 
81.87 

44.9. 

1904 

38.1 

On  these  two  standard  commodities  there  has  been  a  continual 
decline  in  the  proportion  exported  via  New  York.  The  lowest  par- 
centages  were  reached  in  1896  and  1897  under  the  combined  operatior 
of  the  full  all-rail  differential  and  an  ex-lake  differential  of  1  cent  pei 
bushel.  In  1898  the  ex-lake  differential  was  abolished,  and  on  Feb- 
ruary 1,  1899,  the  all-rail  differential  was  reduced  one-half.  This 
was  followed  by  a  partial  recovery  of  the  New  York  percentages,  bu< 
in  no  year,  even  under  the  reduced  differential,  has  the  percentage 
risen  to  the  lowest  point  prior  to  1896. 


492 


APPENDIX  B. 


We  exclude  Boston  from  this  and  the  following  table  for  the  pur- 
pose of  showing  the  operation  of  the  differential  between  New  York 
and  the  differential  ports. 

The  following  table,  compiled  from  Produce  Exchange  Exhibit 
No.  2,  shows  the  exports  of  flour  from  New  York  and  the  differential 
ports  with  percentages  for  each  year  from  1873  to  1904,  inclusive, 
and  for  decennial  periods : 


Total  ex- 
ports of 
flour  from 
five  ports. 

Differential  ports. 

Calendar  year. 

Phila- 
delphia. 

Balti- 
more. 

Norfolk, 

Newport 
News. 

Total 
flour  ex- 
ported 
from  dif- 
ferential 
ports. 

New- 
York. 

1878 

Barrels. 
2,159,691 
2,759,639 
2,608,910 
2,512,152 
1,962,055 
3,460,440 
4,608,560 
4,678,405 
4,285,950 
4,418,712 

Per  cent. 
6.61 
6.73 
6.16 
7.66 
6.13 
5.37 
4.47 
5.34 
4.11 
4.35 

Per  cent. 
16.68 
17.36 
16.92 
16.96 
16.70 
17.05 

9.92 
10.60 

9.66 
10.50 

Per  cent. 
0.02 
.08 
.16 
.06 
.09 
.05 
.05 

Per  cent. 
28.81 
24.12 
23.23 
24.68 
21.92 
22.47 
14.44 
15.94 
18.77 
17.34 

Per  cent. 
76.69 

1874                                

75.88 

1875                                             

76.77 

1876 

75.82 

1877 

78.08 

1878...                    

77.53 

1879                                           

85.56 

1880                                            

84.06 

1881 

86  23 

1882 

2.49 

82.66 

Annual  average      

3,335,451 

5.36 

13.33 

.37 

19.06 

80.94 

1888 

5,278,854 
4,745,747 
5,584,426 
5,570,272 
8,273,290 
7,007,464 
6,670,602 
7,473,166 
8,952,465 
12,531,067 

6.88 
6,78 
12.45 
6.93 
7.29 
9.57 
8.81 
11.53 
12.92 
14.71 

8.36 
9.22 
19.58 
29.85 
37.24 
34.50 
34.97 
a5.12 
30.20 
29.22 

2.78 

1.82 

.59 

.98 

1.91 

1.41 

1.09 

3.93 

10.77 

7.91 

17.97 
17.82 
82.62 
37.76 
46.44 
45.48 
44.37 
60.68 
68.89 
61.84 

82.03 

1884 

82. 1£ 

1885 - 

67.38 

1886 

62.24 

1887 

53.66 

1888... 

54.52 

1889 

65.63 

1890 

49.42 

1891 

46.  U 

1892 

48.16 

Annual  average 

7,208,734 

10.34 

28.38 

4.02 

42.74 

67.26 

1893     .  . 

11,712,558 
11,222,094 

9,277,252 
10,210,494 

9,394,254 
U,  019, 636 
12,267,081 
12,287,898 
12,891,559 
11,873,414 

11.75 
11.39 
9.73 
6.41 
8.68 
14.65 
17.13 
17.70 
17.86 
21.24 

28.44 
26.28 
27.38 
30.08 
24.75 
25.53 
27.46 
24.44 
25.79 
25.89 

8.17 
6.31 
14.21 
16.88 
16.54 
16.82 
16.91 
21.34 
25.10 
17.92 

48.36 
43.93 
51.32 
52.82 
49.97 
67.00 
61.49 
63.48 
68.25 
65.05 

51.64 

1894 

56.07 

1895 

48. 6S 

1896 

47.18 

1897. 

50.03 

1898 

43.00 

1899 

38.51 

1900 

36.52 

1901 

31.75 

1902.. 

34.95 

11,215,624 

13.98 

26.66 

16.16 

56.70 

43.30 

1903 

11,632,549 
5,982,117 

22.90 
20.99 

30.00 
21.41 

10.30 
12.91 

63.20 
65.  ai 

36.80 

1904 

44.69 

.  New  York's  percentage  of  flour  was  held  or  rather  increased  during 
the  early  years  of  the  agreed  differential.  The  increase  began  with 
1877,  the  first  year  of  the  differential  agreement;  it  reached  85  per 
cent  in  1879,  and  has  gradually  fallen  until  it  reached  the  low  water 
mark  of  31  per  cent  in  1901.  The  attempts  of  the  steamship  com- 
panies to  establish  equal  through  rates  gave  New  York's  percentage 
a  slight  upward  lift  in  1902  and  1903.  "  In  1904  its  percentage  rose 
to  44.69  per  cent  on  the  smallest  export  movement  since  1886.  A 
reference  to  Table  29a  shows  that  the  gain  in  percentage  in  1904  was 
caused  by  the  export  demand  from  foreign  markets,  to  which  the 
differential  ports  had  no  steamship  connections. 
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Of  the  traffic  which  was  competitive  as  destined  for  the  eleven 
most  important  markets — 


[Produce  Exchange  Table  29a,  year  1901. 


Barrels. 


Per  cent. 


New  York  secured 

Philadelphia  secured ... 

Baltimore  secured 

Newport  News  secured 

Total 


645,918 

1,055,730 

621,829 

676,423 


21.53 
35.19 
20.73 
22.55 


2,999,900 


100 


To  competition  territory  New  York  seemed  only  21.53  per  cent,  but 
it  secured  44.69  per  cent  of  all' 

Produce  Exchange  Tables  3  and  4  also  include  Boston,  Portland, 
and  the  Canadian  ports. 

The  showing  by  decennial  periods  in  wheat  and  corn  (Table  3)  is 
as  follows : 


Annual  average  percentage. 

1903 

1873-1882. 

1883-1892. 

1893-1902. 

Philadelphia 

Per  cent. 

13.23 

21.36 

.17 

Per  cent. 
11.61 
23.05 
2.14 

Per  cent. 
13} 
22.53 
9.88 

Per  cent. 
10.66 

Baltimore-. 

20,28 

4.31 

Differential  BOi'ts                    —  - 

34.76 
51.46 

5.24 
.18 

8.36 

86.80 
48.51 

6.15 
.40 

8.14 

46.41 
31.59 
10.94 

.88 
10.53 

.65 

35.15 

New  York f. 

28.69 

Boston 

8.K) 

Portland .... 

2.99 

20.66 

Bt.  John : 

3.86 

Total 

100.00 

100.00 

100.00 

100.00 

Including  Montreal,  which  takes  the  Philadelphia  inland 
among  the  differential  ports,  we  have  the  following  showing : 


rate 


1873-1882. 

1883-1892. 

1893-1902. 

1903. 

Differential  ports                        

43.12 

56.88 

44.94 
65.06 

55.94 
44.06 

55.81 

Nondifferential  ports                             ^                   ■-      . 

44.19 

This  shows  the  growth  in  Canadian  port  competition.  New  York, 
with  its  high  rail  rates  imposed  by  the  differential  scheme,  seems 
helpless  as  against  such  competition,  "while  the  differential  ports, 
except  Newport  News,  have  held  their  own.  It  also  shows  the  whole 
differential  scheme,  including  Montreal  as  a  differential  beneficiary. 

In  regard  to  Newport  News  and  Norfolk,  it  may  be  said  once  for 
all  that  this  route  is  one  entirely  forced  and  artificial;  there  is  no 
valid  reason  why  its  commerce  should  be  built  up  at  the  expense  of 
other  ports,  and,  as  might  have  been  expected,  even  the  differential 
has  mot  succeeded  in  doing  it. 
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The  showing  by  decennial  periods  in  flour  (Table  4)  is  as  follows: 


Annual  average  percentage. 

1903. 

1878-1882. 

1883-1892. 

1893-1992. 

Philadelphia  

Per  cent. 

4.43 

11.02 

.30 

Per  cent. 

7.92 

21.73 

3.08 

Per  cent. 
11.43 
21.73 
13.22 

Per  cent. 
19.29 

Baltimore                             ..  ..      

25.27 

T'^'w^^rprtT't'TT^Wfl  H^'1  T^'^^f^lT^ 

8.66 

15.76 
66.92 
12.35 
.46 
4. 52 

32.73 
43.85 
18.64 
.52 
4.26 

46.38 
35.42 
11.06 
1.25 
5.19 
.70 

53.22 

New  York 

31.00 

Boston                                               

6.55 

Portland 

1.27 

7.57 

1.39 

Total          

100.00 

100.00 

100.00 

100.00 

Including  Montreal  among  the  differential  ports  we  have — 


1873-1882. 

1883-1892. 

1893-1902. 

1903. 

20.27 
79.73 

36.99 
63.01 

61.67 
48.43 

60.79 

89.21 

The  Canadian  competition  in  flour  has  been  less  important  than 
in  grain. 

This  table  is  very  illustrative  of  the  diverting  effect  of  the  dif- 
ferential. 

The  following  table,  compiled  from  Produce  Exchange  Table  5, 
exhibits  the  exports  of  oats,  rye,  and  barley  from  the  Atlantic  and 
Canadian  ports  hj  decennial  periods  from  1882  and  for  the  year 
1903.    (For  statistics  in  detail  see  Table  6.) 


Yearly  average. 


1883-1892.     1893-1902. 


1903. 


1904. 


Philadelphia 

Baltimore 

Newport  News  and  Norfolk  _ 

New  York 

Boston 

Portland 

Montreal 

St.  John 


Btis?iel». 
125,664 
311,199 
458,921 

4,728,798 

119,085 

6,295 

1,477,533 


Bushels. 
2,949,378 
4,262,872 
2,360,683 
17,067,048 
3,116,368 

360,429 
3,976,637 

596,261 


Bwshels. 

92 

872,868 


Bushels. 
34,266 
22,660 


2,288,589 
13,783 
44,785 

1,974,286 


2,386,968 
202,993 
38,607 

2,025,294 
490,712 


The  table  shows  as  follows  in  percentage : 


1883-1892.  1898-1902.  1903-1904. 


Yearly  average  percentage. 


Philadelphia,  Baltimore,  and  Newport  News 

New  York 

Boston  and  Portland 

Montreal  and  St.  John 


12.39 

66. 4S 

1.73 

20.44 


27.69 
49.20 

10.  oe 

18.19 


8.22 
40.80 

2.65 
48.25 
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The  total  exports  from  the  nine  ports  during  the  twenty-one  years 
were  only  425,291,346  bushels,  while  the  exports  of  wheat  and  com 
during  the  same  time  and  from  the  same  ports  were  2,672,184,257. 
The  exports  of  oats,  rye,  and  barley  are  spasmodic  and  of  little  com- 
parative importance. 

A  glaftce  at  the  table  will  show  that  there  is  no  imiformity,  so  that 
single  years  are  no  indication  of  the  trend  of  the  trade,  as  wjtness  for 
two  years  Canada's  increase  from  ten  years'  average,  13.9  per  cent, 
to  two  years'  average,  48.25  per  cent,  and  the  differential  ports' 
decrease  from  27.59,  ten  years'  average,  to  8.22  per  cent,  two  years' 
average. 

The  following  is  a  table  of  the  wheat,  corn,  and  flour  (flour  reduced 
to  bushels)  exported  from  the  diffeij-ential  ports  and  New  York  and 
Boston  from  1873  to  1904,  inclusive,  with  the  percentage  exported 
through' each  port.     (Produce  Exchange  Table  15.) 


January  1  to  December 
31- 


Plour, 
wheat,  and 

cora  ex- 
ported from 

six  ports. 


Percentage  of  exports  of  flour,  wheat,  and  corn  in 
bushels  from — 


New 
York. 


Boston. 


Phila- 
delphia. 


Balti- 
more. 


Norfoll.  Newport 


1873. 
1874. 
1875. 
1876. 
1877. 
1878. 
1879. 
1880. 
1881. 
1888. 
1883. 
1884. 
1885. 
1886. 
1887. 
1888. 
1889. 
1890. 
1891. 
1893. 
1893. 
1894. 
1895. 
1896. 
1897. 
1898. 
1899. 
1900. 
1901. 
190Z. 
1903: 
1904. 


Bushels. 
66,044,360 
79,593,613 
71,251,959 
100,330,323 
100,471,127 
175,579,985 
214,082,144 
229,899,881 
157,336,534 
101,183,012 
117,637,476 
105,700,644 
109,043,887 
137,597,249 
136,176,695 
79,378,238 
109,914,788 
124,422,527 
145,811,872 
208,120,562 
155,897,210 
132,875,595 
126,523,908 
175,766,244 
244,969,798 
298,256,306 
'  268,705,549 
247,958,577 
226,491,145 
121,676,184 
135,400,023 
59,372,5a 


77.9 

2.4 

74.8 

2.6 

67.6 

4.9 

49.4 

5.4 

54,  K 

5.7 

.54,1 

6.8 

5H,0 

6.4 

56. 3 

7.9 

57.6 

9.7 

61,5 

9.6 

54  5 

11.3 

53.6 

14.9 

64.6 

11.7 

52.1 

11.1 

.53.9 

10.5 

54.2 

13.5 

51.6 

11.7 

43.1 

8.8 

52.9 

9 

43,6 

8.9 

49.5 

11.4 

46, « 

13 

47.6 

13.1 

33,7 

12.7 

WA 

10 

37.2 

10.4 

32.9 

13.3 

33.1 

13.1 

30.7 

15.4 

34.3 

10.9 

37.5 

9.6 

36.9 

11.1 

6.9 

7.9 

11.8 

20.4 

13.1 

16.7 

14.9 

13.7 

10.4 

7.5 

9.9 

8.4 

11.5 

7.6 

10 

6.2 

6.8 

17.2 

10.2 

18.1 

10.2 

9.4 

7 

9.5 
13.7 
14.3 
16 
19.5 
16.4 
18.6 
17.4 
19.9 


12.7 

14,7 

15.5 

24.6 

26.0 

22.3 

25.6 

22.0 

22.2 

20.7 

23.3 

22.2 

21.3 

24.8 

23.3 

24.6 

28.8 

28.5 

22.2 

25 

22.8 

22.2 

19.8 

26.6 

28.1 

25.6 

26.6 

23.6 


28.1 
22.9 


0.1 


1.4 

.8 

.7 


7.6 
6.6 
3.4 
2.8 
2.5 
2.2 
1.1 
1.1 
1.7 


0.6 

.6 

.9 

.9 

4.4 

1.9 

1.5 

1.1 

2.4 

4.3 

3.6 

5.4 

7.7 

9.3 

10 

10,2 
9.1 
8.4 
8.2 
9 

12.3 
6.3 
7.6 


Including  1903,  seven  years  have  elapsed  since  the  hearing  in  the 
Produce  Exchange  Case. 

Table  21,  displaying  the  export  situation  in  periods  of  seven  years 
from  1883  to  1903,  inclusive,  here  follows: 
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Comparative  statement  of  go-in  in  exports  of  flour,  wheat,  and  corn,  in  iushels, 
from  ports  named,  during  the  seven  pears  1890-1896  and  the  seven  years 
1897-1903  over  the  seven  years  1883-1889;  also  total  exports  of  above  products, 
im,  bushels,  for  seven  years  1883-1889,  each  port. 


Exported 
1883-1889 
(7  years). 

Ports. 

Periods  of 
seven 
years 
each. 

Gain  over 
1883-1889. 

Qain. 

Bushels. 

fl890-1896 
tl897-1903 

/1890-1896 
\1897-1903 

ri890-1896 
11897-1903 

fl890-1896 
11897-1903 

1890-1896 
1897-1903 

48,000,000 
99,000,000 

16,000,000 
100,000,000 

51,000,000 
181,000,000 

58,000,000 
222,000,000 

61,000,000 
183,000,000 

432,000,000 
93,000,000 

^_ 

Philadelphia 

70,000,000 

Baltimore 

188,000,000 

INorfolk    and     Newport 
I    News  combined. 

13,000,000 

Note. — Domestic  produce  only.    Fiscal  years  ending  June  30. 

This  table  has  been  carefully  examined  by  Mr.  McKnight,  since  it 
was  criticised  by  Mr.  Neall  in  Philadelphia,  and  found  correct  in 
every  particular.  Mr.  Neall  probably  confused  fiscal  years  with  cal- 
endar years.  The  table  displays  the  whole  situation  in  wheat,  corn, 
and  flour. 

.  Tables  31  and  32  show  the  movement  of  export  provisions  through 
the  ports  in  question,  and  disclose  the  effect  of  the  differentials  on  that 
traffic. 

We  compile  the  following  statement  from  such  tables : 

Exports  of  provisions,  eight-year  periods,  1880  to  1903. 


Eight-year  periods. 

All  United  States  ports. 

New 
York. 

Philadel- 
phia. 

Balti- 
more. 

Newport 

News 

and 

Norfolk. 

Boston 
(Port- 
land 
omitted 
by  mis- 
take). 

1880-1887 

Pounds. 
9,9r2,«i9,959 
12,542,617,727 
16,674,331,345 

Per  cent. 

0.100 

.100 

.100 

Per  cent. 
0.6721 

.5888 
.4884 

Per  cent. 

0.0682 

.0428 

.0557 

Per  cent. 

0.0285 

.0824 

.1001 

Per  cent. 

0.0004 

.0042 

.02U 

Percent. 
0  1550 

1888-1895 

2197 

1896-1903 

0236 

The  consensus  of  opinion  among  the  witnesses  was  that  for  climatic 
and  other  reasons  Boston  afforded  advantages  in  provision  exporting 
over  Philadelphia  and  Baltimore,  and  we  see  this  reflected  in  the 
above  table.  It  is  undoubtedly  true  that  provision  exports  do  not 
naturally  move  through  the  more  southerly  ports,  and  are  only.forced 
there  by  the  differentials. 

In  considering  the  inferences  to  be  drawn  from  these  statistics 
three  things  must  be  borne  in  mind : 

1.  That  but  a  part  only  of  the  traffic  from  New  York  is  influenced 
by  Philadelphia  and  Baltimore  competition.  • 

2.  That  a  part  only  of  the  produce  is  from  competitive  points  of 
origin  within  the  differential  territory. 
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3.  That  a  large  part  of  the  produce  exported  is  not  from  differ- 
ential territory.     (Bait,  Ex.  202.) 

The  difficulty  •which  we  labor  under  in  analyzing  these  multitudi- 
nous statistics  is  that  it  is  impossible  to  segregate  the  traffic  which 
is  influenced  by  the  differential  from  that  which  is  not.  The  statis- 
tics include  all  the  traffic  of  certain  kinds,  the  destination  of  which 
is  influenced  by  the  differential ;  but  it  includes  more,  viz,  that  which 
does  not  come  from  the  differential  territory,  that  which  comes  from 
points  of  origin  within  such  differential  territory  so  located  with 
reference  to  the  railroads  that  it  is  not  competitive,  and  that  which 
is  destined  for  certain  points  which  are  not  reached  by  steamer  lines 
from  more  than  one  port. 

The  actual  diversion,  therefore,  is  much  more  than  the  statistics 
indicate. 


1777.  TEE  DIVEBTIWa  EFFECT  OF  THE  DIFFERENTIAL  ON  IMPORTS. 

The  total  import  tonnage  subject  to  the  differential  and  the  per- 
centage which  moved  through  the  different  ports  during  the  years 
1899  to  1903,  inclusive,  is  shown  on  the  following  statement  compiled 
from  Trunk  Line  Special  Statement  No.  440,  exhibit  4,  referred  to 
on  page  55  of  the  record : 


Total 
tonnage. 

Percentage. 

Te»r. 

New 
York. 

Phila- 
delphia. 

Balti- 
more. 

Boston. 

1899             .                               .                

384,376 
417,670 
484,779 
684,638 
662,680 

38.7 
35 
32.7 
27 

7 

8.6 
12 
14.6 
18.6 

47 

49.9 

46 

44.5 

42.6 

7.3 

1900 

6.6 

1901 

9.3 

1902 

14 

1903 

11.9 

The  trunk  line  railroads  keep  an  accura,te  record  of  the  import 
traffic  delivered  to  the  differential  territory.  We  are,  therefore,  ena- 
bled in  the  foregoing  table  to  present  absolutely  accurate  statistics 
upon  the  import  traffic  affected  by  the  differential. 

Produce  Exchange  Table  22  should  be  considered  in  connection 
with  this  table,  for  it  shows,  for  example,  that  in  1903,  Baltimore 
entered  in  foreign  trade  a  tonnage  of  only  1,338,888,  and  yet  carried 
42.5- per  cent  of  the  import  traffic  to  differential  territory,  while 
New  York,  which  entered  a  total  toimage  of  8,847,072,  carried  only 
27  per  cent. 

Special  "  import  commodities  "  carried  over  the  trunk  lines  in  car- 
load lots  to  the  differential  territory  and  the  percentage  moving 
through  the  different  ports  is  shown  on  the  following  statement  com- 
piled from  Trunk  Line  Special  Statement  No.  449,  exhibit  7,  page 
55  of  the  record : 


Total 
tonnage. 

Percentage. 

Year. 

New 
York. 

Phila- 
delphia. 

Balti- 
more. 

Boston. 

1899 

821,437 
318,007 
317,956 
601,066 
476,336 

37.9 
35.1 
25. 7 
23.1 
20.7 

8.9 
11.8 
14.3 
17.6 
21.3 

49.9 

61 

55.8 

50.8 

51.4 

3.3 

1900 

2.1 

1901 i 

1.2 

1902 

8.6 

1903 

6.6 
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Tables  of  import  values  have  no  bearing  whatever  on  the  question, 
for  they  include  all  imports,  most  of  which  are  local  and  move  on 
local  rates.  The  above  table  contains  all  the  import  traffic  subject 
to  the  differential  rates. 

IX.  THE  INJUSTICE  TO  TEE  PORT  OF  NEW  YORK  OF  TBIS  DIVERSION 

OF  TRAFFIC. 

We  claim  as  a  right  the  trade  which  would  naturally  flow  to  us 
under  open  competitive  conditions ;  and  we  mean  by  that  equal  rates, 
so  far  as  they  can  be  obtained  by  an  equalization  of  rail  rates.  If 
such  equalization  leaves  a  lower  through  rate  via  Philadelphia  or 
Baltimore,  due  to  cheaper  facilities,  we  do  not  complain  and  ask  no 
compensation. 

The  railroad  companies  have  no  right,  legally  or  morally,  to  divert 
this  traffic  by  agreement  between  themselves;  and  this  commission 
should  not  sanction  such  a  scheme.  If  nature  has  given  to  the  port  of 
New  York  advantages  over  those  of  Philadelphia,  in  that  it  has  not 
interposed  the  State  of  New  Jersey  between  us  and  the  ocean,  neither 
justice,  equity,  nor  good  political  economy  permits  this  advantage  to 
be  nullified.  If  we  have  better  steamship  lines,  more  regular  connec- 
tions, a  broader  market,  greater  storage  capacity,  and  better  banking 
facilities,  these  are  acquired  advantages,  and  should  not  be  neutral- 
ized by  paralyzing  our  trade. 

The  witnesses  for  Philadelphia  and  Baltimore  continually  asserted 
that  at  equal  through  rates  New  York  had  the  preference.  This  is 
the  basis  of  their  claim  for  a  differential  on  the  through  rate.  This 
concedes  to  New  York  advantages,  natural  and  acquired,  which  would 
attract  to  it  a  greater  proportion  of  the  trade  than  it  secures  under 
the  differential  system.  After  the  steamship  lines  from  the  differ- 
ential ports  have  taken  their  bite  out  of  the  differential,  there  remains 
enough  to  divert  the  traffic.  It  is  this  traffic  which  we  claim  is  un- 
justly diverted  by  being  forced  through  uneconomical  channels. 

We  believe  that  the  primary  and  most  important  effect  of  the  aboli- 
tion of  the  differential  would  be  to  afford  to  all  shippers  and  pro- 
ducers the  cheapest  through  transportation  and  consequently  the  best 
markets.  Incidentally  it  would  bring  back  to  New  York  the  trade 
artificially  forced  elsewhere.  To  this  extent  it  would  benefit  the  port 
of  New  York.  The  trade  which  naturally  seeks  Baltimore  and  Phil- 
adelphia, which  they  secure  by  offering  better  facilities,  which  moves 
from  points  of  origin  not  available  to  us,  and  which  they  secure  by 
"  broadening  out,"  as  Mr.  Ramsay  expressed  it,  we  would  not  get  and 
ought  not  to  expect.  Baltimore  and  Philadelphia  will  walk  better 
when  they  discard  differential  crutches.  What  we  claim  is  an  equal 
chance.  We  wish  to  take  away  from  our  competitors  the  differential 
margin  which  they  are  exploiting.  We  wish  to  do  away  with  condi- 
tions which  permit  trade  which  our  merchants  have  painfully  and 
laboriously  worked  up  and  secured,  to  run  off  down  the  differential 
channels.  These  are  the  conditions  which  are  discouraging  to  enter- 
prise and  initiative  in  New  York  trade. 
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X.  TEE  INJURY  OF  THE  DIFFERENTIAL  SCHEME  TO  THE  COUNTRY 

AT  LARGE. 

This  brings  us  to  the  important  consideration  of  the  injurious  effect 
of  the  differentials  upon  the  whole  trade  of  the  country. 

The  three  most  important  trunk  lines  to  New  York,  the  New  York 
Central,  the  Erie,  and  the  Delaware,  Lackawanna  and  Western, 
appearing  by  their  officers,  have  offered  to  have  this  equalization  made 
by  reduction  to  the  Baltimore  rate.  This  would  lift  from  the  trade 
of  the  country  a  great  burden  in  the  shape  of  the  increased  rail  rates 
which  now  prevail  to  the  ports  of  New  York  and  Boston. 

It  has  been  suggested  that  this  offer  is  not  made  in  good  faith,  and 
that  when  the  rates  are  equalized,  nothing  is  to  prevent  raising  the 
whole  structure  of  rates  between  the  differential  territory  and  the 
Atlantic  seaboard.    Consideration  shows  that  this  is  impracticable. 

The  testimony  of  many  of  the  witnesses  was,  and  the  evidence  of 
the  tables  is,  that  there  is  a  great  and  increasing  competition  for  this 
traffic  by  the  Gulf  and  St.  Lawrence  ports.  The  high  rates  to  New 
York  required  by  the  differential  scheme  limit  the  New  York  roads 
in  their  competition  with  the  Gulf  and  St.  Lawrence,  and  any  attempt 
to  raise  the  rates  along  the  Atlantic  seacoast  would  be  a  practical 
abandonment  of  all  traffic  for  which  the  Gulf  and  St.  Lawrence 
compete. 

It  would  also  be  practically  impossible  to  raise  the  rates  without 
reestablishing  the  differentials.  If  the  rates  are  equalized  the  result 
will  be  that  the  New  York  import  and  export  rates  will  be  3  cents  a 
hundred  below  the  domestic  rates;  the  Philadelphia  export  and  im- 
port rates  1  cent  a  hundred  below  the  domestiq  rates;  the  Baltimore 
and  Newport  News  export  and  import  rates  the  same  as  the  domestic 
rates.  Aii  attempt  to  raise  the  import  and  export  rates  -(rould  result 
either  in  raising  the  Baltimore,  Philadelphia,  and  Newport  News 
rates  on  fexpbrts  and  imports  above  the  domestic  rates,  which  would 
be  practically  impossible,  or  a  reestablishment  of  the  differential. 

Kail  rates  are  determined  by  railroad  companies  not  arbitrarily,  but 
in  view  of  conditions  which  prevail.  The  industrial  conditions  which 
the  future  may  produce  probably  will  result  in  lower  rates,  but  not 
necessarily.  The  future  must  take  care  of  this  question.  It  is  in  the 
highest  degree  improbable  that  an  adjustment  of  the  rates  on  the 
lowest  levd  would  ever  be  radically  and  permanently  disturbed. 

There  is  no  doubt  that  this  leveling  down  of  rates  would  be  of 
tremendous  benefit  to  the  shippers  and  producers  all  over  the  coun- 
try. It  would  enable  them  to  seek  their  market  through  the  channels 
they  prefer.  If  there  are  faster  and  safer  ships,  a  better  harbor, 
closer  and  better  connections  with  foreign  markets  in  the  port  of  New 
York,  they  could  utilize  these  advantages.  If  the  result  would  be  an 
undue  congestion  of  traffic  in  that  port  or  a  raising  of  ocean  rates,  the 
trade  would  be  deflected  to  other  ports.  The  whole  situation  would 
be  self -corrective,  and  would  result  in  relieving  the  commerce  of  the 
country  from  an  undue  and  unnecessary  burden.  Why,  then,  should 
all  the  export  and  import  trade  of  the  country  be  subjected  to  this 
burden  for  the  purpose  of  subsidizing  Baltimore  and  Philadelphia 
steamship  companies  J 
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The  effect  of  the  differential  is  that  all  the  export  and  import  trade 
which  passes  through  Now  York  and  Boston  from  or  to  the  differen- 
tial territory,  except  export  grain,  pays  a  tax  of  3  cents  per  hundred- 
weight to  maintain  this  system,  and  grain  pays  1^  cents  per  hundred. 

All  that  moves  through  Philadelphia,  except  grain,  pays  1  cent  per 
hundredweight,  and  grain  pays  a  half  cent. 

The  tax  is  paid  by  the  producers.  As  to  markets,  which  can  be 
reached  through  Baltimore  and  Philadelphia,  the  steamship  com- 
panies sometimes  make  a  rebate  on  this  tax  to  secure  the  trade.  Some- 
times this  rebate  looks  so  large  to  the  shipper  that  he  does  not  see 
that  it  comes  out  of  his  own  pocket,  but  shippers  who  send  their 
produce  to  markets  not  reached  through  Baltimore  or  Philadelphia 
pay  the  full  tax.  These  higher  rates  are  a  burden  on  the  trade  of  the 
country,  and  in  the  last  analysis  the  producer  is  the  loser. 

The  following  statement,  compiled  from  Produce  Exchange  tables 
Nos.  24  to  30,  shows  the  New  York  traffic  which  goes  to  the  eleven 
ports  chosen  as  being  reached  by  competitive  steamship  lines  from 
New  York,  Philadelphia,  Baltimore,  and  Newport  News. 

This  traffic  is  called  competitive.  The  table  also  contains  the  same 
commodities  exported  from  New  York  to  other  destinations.  This 
traffic  is  called  new  competitive. 


1898. 


1899. 


1900. 


1901. 


1902. 


1903. 


1901. 


Wheat  and  corn: 

Competitive busliels- . 

Noncompetitive do 

Flour: 

Competitive barrels.. 

Noncompetitive do 


56,308,00052, 
37,069,000 


217,000 

20:000,000 15: 


49,978,00040,212,000 
"",602,00013,112,000 


2,217,000 
2,792,000 


1,674,000 
2,978,000 


1,762,0)0  1,381,000 
2,745,000  2,818,000 


22,a52,000 
8,209,000 

1,377,000 
2,983,000 


25,183,000 
12,984,000 

1,503,000 
3,221,000 


9,201,000 
2,568,000 

645,000 
2,380,000 


This  table,  for  convenience,  is  not  carried  out  below  the  unit  of 
1,000  bushels  or  barrels. 

This  shows  roughly  the  amount  of  the  exports  of  wheat,  corn,  and 
flour,  which  bears  the  burden  of  the  differential,  although  not  subject 
to  competition  from  any  other  port. 

To  calculate  the  burden  of  the  differential,  all  other  traffic  should 
be  included  and  the  Boston  noncompetitive  exports  added. 

If  the  differential  system  were  corrected,  the  saving  in  rail  rates 
would  inure  to  the  producer  and  would  enable  him  to  compete  in  the 
markets  of  the  world  on  more  equal  footing  with  producers  in  foreign 
countries,  and  therefore  would  increase  the  total  movement  of  exports 
from  the  United  States. 

The  United  States  is  losing  its  primacy  as  an  exporter  of  wheat  for 
consumption  in  Europe,  as  is  shown  by  the  following  statement,  taken 
from  the  Produce  Exchange  Annual  of  1903-4,  ana  now  introduced 
in  evidence : 


From — 


1901. 


1903. 


1903. 


United  States 

Bussia 

Argentina 

British  possessions 
Roumania 


75,537,093 
4,744,133 
15,083,413 
31,460,819 
955,920 


80,850,114 
12,208,853 

8,054,976 
42,374,435 

4,409,912 


45,169,404 
32,0B2,427 
26,858,181 
52,070,639 
5,862,690 
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With  this  showing,  an  unnecessary  tax  on  foreign  exports  to  pro- 
mote rivalry  between  domestic  markets  should  not  be  permitted.  The 
policy  is  suicidal. 

This  loss  in  our  export  trade  is  not  due  to  short  crops,  for  the  wheat 
crops  for  those  yea.rs  were  as  follows  (Produce  Exchange,  Table  I) : 

Bushels. 

1901 748, 4G0, 000 

1902 C70, 063,  000 

1903 637, 821,  000 

These  crops  were  never  equaled  in  any  year  since  1873,  the  date  of 
our  earliest  records,  except  only  in  the  year  1898. 

To  save  our  export  trade  we  need  not  only  the  lowest  rail  rates  to 
the  seaboard,  but  the  lowest  steamship  rates  and  the  best  and  most 
economical  shipping  facilities  afforded  by  any  port.  We  can  not 
stand  the  embargo  of  an  arbitrary  differential. 

It  is  possible  that  such  a  condition  might  be  justified ;  but  nothing 
has  been  proved  here  which  justifies  it. 

XL— THE  EX-LAKE  DIFFERENTIAL. 

The  ex-lake  rate  with  which  we  are  concerned  is  a  rate  made  per 
bushel  on  lots  of  8,000  bushels  of  heavy  grain  and  10,000  bushels  of 
oats,  etc.  This,  as  pointed  out  by  Mr.  Guilford,  is  a  rate  made  in 
competition  with  the  canal,  and  the  unit  to  which  this  rate  applies  is  a 
canal-boat  load  (p.  89).  This  rate  to  New  York  is  not  filed  with  the 
Commission  by  the  New  York  Central  (p.  89),  nor  does  it  satisfac- 
torily appear  whether  the  rate  is  filed  by  other  roads.  Eates  from 
Buffalo  to  New  York  and  intermediate  points  and  from  the  Buffalo 
group  to  New  York  are  filed,  but  they  should  not  be  confused  with 
the  rate  in  question  (p.  89).  It  is  upon  this  rate  that  the  grain  is 
moved,  as  the  condition  to  obtaining  the  rate  is  only  that  the  ship- 
ments shall  be  in  lots  of  8,000  bushels  (p.  90),  and  this  rate  is  gen- 
erally availed  of  to  the  exclusion  of  the  other  rates. 

For  the  history  of  this  differential  we  must  look  rather  into  the 
testimony  of  the  witnesses  than  the  files  of  this  Commission. 

This  differential  is  not  within  the  term  of  the  agreement  of  April 
5, 1877,  and  is  not  mentioned  in  the  Thurman  Award.  It  applies  to 
grain  only  which  is  received  by  the  railroads  at  Buffalo.  This  grain 
comes  down  the  lakes  in  tramp  steamers,  and  is  unloaded,  distributed, 
and  rebilled  at  Buffalo  (p.  763).  In  a  transportation  sense  it  orig- 
inates 'at  Buffalo  ( Caldwell,  559-560) . 

In  early  days  this  grain  was  moved  to  the  seaboard  by  the  Erie 
Canal  (p.  70).  The  amount  moving  by  rail  was  comparatively  small. 
In  1891  the  New  York  Central  began  active  competition  with  the 
canal  for  it,  and  in  that  year  brought  to  New  York  about  30j000,000 
bushels  as  compared  with  12j000,000  the  preceding  year  (p.  700). 
At  that  time  the  Pennsylvania  road  was  carrying  grain  from  Erie, 
where  it  had  an  elevator,  to  Philadelphia,  but  the  amount  so  carried 
was  not  great.  There  was  no  differential,  and,  properly  speaking, 
no  tariff;  rates  were  made  from  day  to  day  in  competition  with  the 
canal  (p.  71). 

In  1893,  the  rates  having  become  very  much  demoralized,  the  New 
York  Central,  Erie,  and  Lehigh  Valley  formed  a  pool  and  appointed 
a  joint  ageiit  to  make  contracts  and  distribute  the  grain  on  an  agreed 
basis.    The  agent  was  to  maintain  an  inflexible  rate  of  6  cents.     The 
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Philadelphia  and  Baltimore  people  were  not  parties  to  the  agreement, 
and,  to  limit  competition  and  the  consequent  demoralization  of  rates, 
an  agreement  was  made  permitting  them  to  make  a  rate  of  one-half 
cent  a  bushel  on  heavy  grain  below  the  New  York  rate  (p.  72).  The 
elevator  capacity  at  Erie  and  Fairport  was  so  limited  and  the  amount 
of  ex-lake  grain  then  carried  by  the  Baltimore  and  Philadelphia 
roads  was  so  small  that  their  competition  was  practically  disregarded. 
It  was  thought  better  by  the  New  York  roads  to  concede  this  differ- 
ential than  to  leave  them  free  to  make  such  rates  as  thw  saw  fit. 

This  seems  to  have  been  the  origin  of  the  ex-lake  differential. 

This  arrangement  continued  in  1893  and  1894.  In  1895  the  joint 
agency  was  abolished,  and  during  that  year  there  was  no  differential 
but  free  competition  for  the  trafiic  (p.  73). 

In  1896  the  Joint  Traffic  Association  promulgated  rates  at  and  east 
of  Buffalo,  showing  a  differential  of  1  cent  in  heavy  grains  in  favor 
of  Philadelphia  and  Baltimore  (p.  74).  This  arangement  lasted 
until  March,  1898,  when  the  association  issued  a  tariff,  making  the 
rates  alike  from  all  Lake  Erie  ports  to  the  Atlantic  ports  (p.  74). 

The  order  of  the  association  equalizing  the  rates  gave  the  differen- 
tial ports  a  right  to  resume  a  differential  on  giving  a  certain  notice, 
but  none  was  given.  This  equality  of  rates  prevailed  until  the  fall 
of  1903.  In  1902  the  Philadelphia  road  attempted  to  resume  a  differ- 
ential, but  the  New  York  roads  resisted  and  the  equality  was  main- 
tained (p.  76).  In  September,  1903,  a  tariff  was  published  by  the, 
Lehigh  Valley  road  to  Philadelphia,  and  afterwards  by  the  Pennsyl- 
vania roads  naming  the  New  York  rate,  but  containing  a  footnote 
providing  that  a  rebate  of  four-tenths  cent  per  bushel  should  be 
made  on  ex-lake  grain  delivered  to  steamships  alongside  Philadelphia 
elevators  (p.  76).  This  cut  was  met  in  New  York,  made  again  in 
Philadelphia,  met  again  in  New  York,  until  the  ex-lake  rate  was 
reduced  to  2  mills  per  bushel  (p.  77).  This  demoralization  in' the 
ex-lake  rate  continued  until  this  investigation  was  ordered.  The 
question  of  the  adjustment  of  the  ex-lake  rate  pending  the  invesetiga- 
tion  was  informally  left  to  Mr.  McCain,  who  decided  that  they 
should  be  uniform,  and  such  uniformity  has  continued  to  this  date. 

The  year  1895  was  a  period  of  free  cutting,  during  which  the  Phila- 
delphia road  "  took  "  the  differential  when  the  rate  was  large  enough 
to  permit  (p.  1757).  Mr.  Thayer  seems  to  differ  from  Mr.  Guilford 
as  to  the  decision  of  the  Joint  Trafiic  Association.  He  claims  that 
the  decision  of  equality  of  rates  did  not  apply  to  ex-lake  grain 
exported  by  herth  (p.  1757).  All  the  witnesses  concede  that  since 
June^  1900,  the  differential  has  been  abolished  by  consent;  but  the 
Pennsylvania  road  for  a  portion  of  this  time,  viz,  up  to  1902,  rebated 
its  elevator  charges.  In  1902  the  elevator  charge  was  reestablished^ 
and  from  that  time  on  all  the  railroads  have  agreed  on  equal  rates 
from  Buffalo  and  Erie  to  Philadelphia  and  New  York  (p.  1759). 
Meanwhile  the  Baltimore  and  Ohio  has  claimed  and  taken  its  differ- 
ential from  Fairport  to  Baltimore.  The  New  York  roads,  especially 
the  Delaware  and  Lackawanna,  have  entered  a  written  protest  against 
them ;  but  in  view  of  the  small  amount  of  grain  carried  over  that  route 
which  has  not  equaled  5  per  cent  of  the  ex-lake  grain  in  the  last  three 
years  (special  statement  44&,  Ex.  Grain,  Ex.  6,  p.  55),  have  not 
thought  best  to  carry  the  protest  to  the  point  of  an  open  rate  war 
(Caldwell,  p.  518). 
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To  the  grain  trade  of  New  York  City  the  ex-lake  differential  is  of 
much  greater  importance  than  the  all  rail.  Especially  is  this  true 
of  the  great  staples,  wheat  and  corn.  The  differentials  have  nearly 
destroyed  the  all-rail  trade. 

The  following  tables  show  that  New  York  grain  trade  is  mostly  ex- 
lake: 

[Produce  Exchange  tables  16  and  16a.] 

WHEAT   TABLE. 

Receipts  at  New  York. 


Year. 

AU-raU. 

Ex-lake. 

Ex-lake  of 
both  re- 
ceipts. 

1902    

Bushels. 
1,563,250 
2,043,075 
1,183,825 

Bitshels. 
26,185,500 
17,694,400 

4,733,325 

Per  cent. 
94.36 

1903 •- 

89.65 

1904 

76.65 

Total       

4,793,150 

48,613,225 

COEN   TABLE. 

Receipts  at  New  York. 


Year. 

AU-rall. 

Ex-lake. 

Ex-lake. 

1902 

BuslieU. 
2,111,950 
9,990,750 
7,293,925 

Bushels. 

4,081,550 

11,521,700 

6,098,425 

Per  cent. 
65.80 

1903 

53.55 

1904 

45.54 

Total 

19,396,625 

21,701,625 

The  other  grains  move  more  largely  all-rail. 

To  some  of  the  New  York  roads  this  traffic  seems  absolutely  essen- 
tial. In  1902  the  Delaware  and  Lackawanna  carried  only  1.70  per 
cent  of  the  total  receipts  of  these  commodities  at  New  York  all-rail, 
while  it  carried  5.61  per  cent  ex-lake.  In  1903  it  carried  only  2.37 
per  cent  of  this  traffic  all-rail,  and  3.41  per  cent  ex-lake.  In  1904 
it  carried  3.48  per  cent  all-rail  and  3.45  per  cent  ex-lake  (Tables  16 
and  16a).  It  would. seem  that  this  road  can  not  permit  the  diversion 
of  this  traffic  by  an  arbitrary  differential. 

The  ex-lake  grain  traffic  is  essentially  Buffalo  traffic.  That  from 
Erie  and  Fairport  is  of  little  comparative  importance.  The  percent- 
ages from  these  different  ports  are  expressed  below : 

[Special  statement,  Railroad  448  Exhibit  6,  p.  55.] 


Year. 

Origin. 

Buffalo. 

Erie. 

Fairport. 

1892 

Per  cent. 
79.9 
72.9 
81.6 
93.3 
79.6 
81.6 
86.4 
91.1 
85.2 
94.9 
93.4 
94.8 

Per  cent. 
19.8 
26.8 
17.4 
6.6 
12.3 
11.5 
10.1 
7.6 
10.3 
2.8 
6.2 
5.2 

Per  cent. 
0.8 

1893 ::: ::■:;■" :: 

.8 

1894 .       

1 

1895 ,                    .                   

.2 

1896 

8.1 

1897 ■.".;.'."".":".;::i:::.'..:..'. 

6.9 

1898 

3.6 

1899.. „i...                      .                 

1.8 

1900 ...i.i.'.'.i: 

4.5 

1901...:::::::::::  f;     "::::::::...::.:.:::::::::::.::;:::::: 

2.8 

1902 

1.4 

1903  {first  six  months) 

0.0 

504 


APPENDIX    E. 


The  total  amount  of  ex-lake  grain  expressed  by  percentages,  show- 
ing the  lake  port  point  of  origin  and  the  seacoast  destination,  is  com- 
piled from  Special  Railroad  Statement  448,  Extract  6,  p.  55. 


To  New 

York  from 

Buffalo. 

To  Philadelph 

la. 

To  Baltimore. 

Year. 

From  Erie. 

Prom  Buf- 
falo. 

Total. 

From  Erie. 

From  Pair- 
port. 

Total. 

1893 

74.8 
65.7 
67.1 
88.8 
.68.9 
75.4 
77.4 
K3.0 
76.4 
84.7 
77.0 
83.0 

9.4 

14.4 
10.6 
1.8 
5.7 
6.1 
6.0 
6.3 
5.8 
3.3 
3.0 
3.4 

5.1 
7.3 
14.5 
4.5 
10.7 
6.3 
9.0 
9.1 
8.8 
10.3 
16.4 
12.8 

14.5 
31.6 
35.1 
6.3 
16.4 
11.3 
15.0 
16.8 
14.6 
13.4 
18.4 
15.2 

9.9 
12.4 
6.8 
4.7 
6.6 
6.4 
4.1 
1.4 
4.6 
.1 
8.2 
2.8 

0.8 
.8 
1.0 
.2 
8.1 
6.9 
3.6 
1.8 
4.5 
3.8 
1.4 

10.7 

IWi. 

12.7 

IS'Jt 

7.8 

JSviS 

4.9 

]8B(1 

14.7 

]«S7._ 

13.3 

1898 

7.6 

1899 

2.7 

1900     

9.0 

1901                

2.9 

1902 

4.6 

1903  (6  months). 

2.8 

The  effects  of  the  ex-lake  diflferential  can  be  followed  in  these  sta- 
tistics. In  1893  and  .1894,  which  were  years  of  agreed  difPerentials, 
New  York's  percentage  fell  from  74.8  to  65.7  and  67.1,  respectively. 
In  free  competition  in  1895  it  rose  to  88.8  per  cent.  Under  the  joint 
traffic  differentials  of  1896-97,  it  fell  to  68.9  and  75.4  per  cent.  In 
1898  the  differentials  were  abolished,  but  whether  completely  or  not 
it  is  not  clear  on  the  record,  and  New  York's  percentage  moved  up- 
ward slightly  to  77.4  per  cent.  Since  then  there  has  been  no  fixed, 
agreed  differential,  and  New  York's  percentage  has  averaged  higher, 
except  in  1900,  when  the  Pennsylvania  road  was  rebating  elevator 
charges. 

The  question  of  the  ex-lake  differential  is  entirely  different  from 
and  not  connected  with  the  all  rail. 

Buffalo  traffic  is  not  subject  to  the  agreement  of  April  5, 1877,  and 
the  grain  from  Fairport  and  Erie,  which  is  within  the  letter  of  that 
agreement,  is  excepted  from  its  operation  by  common  consent  of  the 
railroads.  Erie  and  Fairport  ex-lake  grain  is  not  moved  on  the  all- 
rail  rate  fixed  by  the  percentage  table.  Nobody  claims  that  such 
grain  should  move  at  the  all-rail  rate.  It  moves  on  the  Buffalo  ex- 
lake  rate,  and  the  Buffalo  rate  is  determined  entirely  by  competition 
with  the  canal.  The  rail  rate  from  Erie  and  Fairport,  according  to 
the  percentage  table,  would  be  more  than  the  rate  prevailing  from 
Buffalo  to  New  York  in  seasons  of  open  navigation. 

No  question  of  distance  or  cost  can  be  urged  to  support  an  ex-lake 
differential,  for  the  New  York  route  is  the  shortest  line,  and  there  is 
no  evidence  upon  which  the  comparative  cost  to  the  railroads  via  the 
different  routes  can  be  determined. 

If  the  ex-lake  differential  is  urged,  it  must  be  solely  as. a  pure  tech- 
nical differential — a  handicap  upon  New  York  commerce  to  support 
competition  from  Philadelphia  and  Baltimore. 

Whatever  may  be  said  as  to  the  all-rail  differential,  the  Philadel- 
phia and  Baltimore  interests  are  asking  that  the  equality  of  rates 
from  the  lakes  to  the  seacoast,  which  has  prevailed  most  or  the  time, 
be  disturbed,  and  that  the  judgment  of  the  carriers  on  this  subject  be 
reversed.    Prima  facie  equal  rates  should  here  prevail;  those  who 
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claim  to  the  contrary  have  the  burden  of  proof  to  establish  their  posi- 
tion by  clear  evidence  and  convincing  reason. 

1/7. — The  reduction  of  the"  differential. — The  lesson  it  teaches. 

In  March,  1898,  the  ex-lake  differential  was  abolished  by  the  Joint 
Traffic  Association  and  the  principle  of  ecfiial  rates  from  the  Lakes  to 
the  seaboard  established. 

In  February,  1899,  the  all-rail  differentials  were  reduced  one-half. 
It  is  worthy  of  note  that  such  reduction  was  hy  lowering  toward  the 
Baltimore  level.  The  rate,  instead  of  being  New  York  15  became 
New  York  13J;  Philadelphia  13  became  Philadelphia  12|;  Balti- 
more 13. 

Prior  to  that  time  our  opponents  had  urged  the  retention  of  the 
full  differentials  on  grain  with  as  much  insistence  as  on  any  other 
traffic.  Then,  as  now,  they  claimed  that  a  disturbance  of  the  differ- 
ential situation  would  ruin  them.  An  analysis  of  the  result  of  these 
changes  will,  perhaps,  constitute  the  best  commentary  on  their  proph- 
ecies of  the  dire  result  of  establishing  equality  in  rates. 

The  Baltimore  grain  dealers,  at  the  hearing  in  Washington, 
mourned  the  loss  of  their  trade  and  asked  for  the  subsidy  again, 
but  the  loss  of  their  trade  in  the  past  two  or  three  years  was  due  to 
the  falling  off  of  the  export  trade  through  the  Atlantic  seaboard 
(see  Produce  Exchange  Table  3).  None  of  their  witnesses  claimed 
that  the  trade  lost  to  Baltimore  in  the  last  few  years  went  in  any 
substantial  degree  to  New  York,  nor  could  it  be  claimed  on  this 
record. 

The  reduction  of  the  differential  seems  to  have  had  a  tendency 
toward  equalizing  ocean  rates  to  such  a  degree  that  the  steamship 
companies  did  not  deem  it  necessary  to  interfere  in  this  respect  with 
the  uniform  minimum  rate  fixed  by  the  Liverpool  agreement. 

Here  follows  a  comparison  of  the  movement  before  and  after  the 
reduction  of  the  differential.  We  divide  between  the  year  1897  and 
1898,  because  the  ex-lake  differential  was  abolished  in  March,  1898. 
The  result  would  have  been  substantially  the  same  had  we  divided 
between  1898  and  1899 : 

Yearly  average  percentage. 

[Compiled  from  Frochice  Ilxcliange  Table  I.] 


Philadel- 
phia. 

Balti- 
more. 

Newport 
News. 

New 
Tort. 

10  years,  1873-1888 

15.34 
13.61 
11.65 

84.78 
87.08 
86.46 

0.19 

2.51 

14.51 

59.69 

IS  veara.  1883-1898 

66  86 

B  years,  1883-1897 

47.37 

7  years,  1898-1904 '. 

20.05 

SO.  00 

9.85 

40.09 

A  glance  .at  Table  5  shows  a  similar  situation  in  oats,  barley,  and 
rye. 

The  :movement  of  grain  to  Liverpool  and  London  under  the  mini- 
mum freight  rate  agreement  shows  that  Baltimore  and  Philadelphia 
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hold  the  trade  which  they  have  proper  facilities  to  hold,  notwith- 
standing the  reduction  of  the  differential.    It  was  as  follows  : 

[Compiled  from  record  of  bookings  under  the  minimum  freight  agreement.] 

Tons  of  grain. 

To  Liverpool  from  May  26,  1902,  to  February  1,  1904,  via— 

New  York 33, 616 

Philadelphia 54,836 

To  London  from  May  26,  1902,  to  January  9,  1904,  via— 

New  Yorlt .58, 963 

Philadelphia 19,154 

Baltimore 11, 466 

The  situation  is  very  instructive.  There  can  be  no  doubt  of  the 
diverting  effect  of  the  differentials,  or  logic  is  not  logic.  To  what, 
then,  is  New  York's  low  percentage  since  the  reduction  of  the  prefer- 
entials  attributable?  It  is  to  the  fact  that  the  differentials  were 
threatening  to  extinguish  the  grain  trade  of  New  York.  The  aboli- 
tion of  the  ex-lake  differential  and  the  reduction  of  the  all-rail  rate 
were  necessary  not  to  rehabilitate  the  trade  of  New  York,  but  to  keep 
it  from  extinction. 

The  lowest  percentage  of  New  York  was  in  1896  and  1897,  when  it 
was  34.95  and  32.70  per  cent  of  the  total  movement  through  the  differ- 
ential ports  and  New  York.  There  was  an  uplift  in  the  percentage 
after  the  reduction  of  the  differential,  but  never  to  the  point  it  had 
reached  before. 

The  total  abolition  of  the  differential  would  only  work  justice,  and 
this  is  shown  by  the  operation  of  this  reduction. 

Xin.    THE  PRINCIPLE  OF  COMPETITION. 

In  urging  the  abolition  of  the  differentials  against  New  York  it 
has  not  been  necessary  for  us  to  advocate  a  departure  from  the  princi- 
ple of  equal  through  rates  as  approved  by  the  Thurman  Commission, 
nor  to  seek  a  definition  of  the  competitive  principle  differing  from 
that  outlined  by  them.  But  we  should  not  be  understood  as  accord- 
ing with  either  the  one  or  the  other.  We  simply  point  to  the  fact 
that  if  the  principles  heretofore  advocated  by  Baltimore  and  Phila- 
delphia, as  enunciated  by  Fink  and  continued  by  the  Thurman  Com- 
mission, are  to  be  adhered  to  and  applied,  the  result  can  only  be  the 
entire  abolition  of  the  differentials.  No  other  conclusion  can  be 
arrived  at  upon  the  record  in  this  proceeding.  An  application  of  the 
principle  of  equal  through  rates  to  the  foreign  ports,  under  the  exist- 
ing equal  ocean  conditions,  necessarily  involves  equal  rates  to  the 
Atlantic  seaports.  An  application  of  the  principle  (which  was  more 
particularly  emphasized  by  the  Thurman  Commission)  that  a  differ- 
ential which  in  its  operation  covering  a  period  of  a  number  of  years 
produces  no  material  divergence  in  the  distribution  of  traffic,  must  be 
deemed  to  have  stood  the  test  of  competition,  necessarily  involves, 
under  present  conditions,  abolition  or  readjustment,  in  view  of  the 
great  diversion  of  traffic  from  New  York  and  to  Philadelphia  and 
Baltimore  since  the  period  referred  to  by  the  Thurman  Commission. 

Whatever  else  may  be  said  regarding  the  able  reasoning  disclosed 
both  in  Fink's  report  and  in  the  report  of  the  Thurman  Commission, 
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it  riiust  be  conceded  that  there  has  been  a  failure  to  accomplish  the 
result  suggested  by  Mr.  Fink,  where  he  says  (Fink  Report,  p.  8) : 

I  make  these  remarks  to  justify  the  attempt  at  a  thorough  investigation  of  the 
subject,  with  a  view  of  discovering,  if  possible,  whether  there  are  not  some  cer- 
tain fixed  principles  that  could  6e  recognised  as  correct  by  all,  according  to 
which  a  proper  adjustment  of  rates  could  be  made  from  time  to  time  that  could 
be  permanently  maintained. 

(The  italics  are  Mr.  Fink's.) 

For  many  years  and,  it  may  be  said,  until  this  proceeding,  the  con- 
clusions arrived  at  by  Mr.  Fink  and  by  the  Thurman  Commission 
were  acquiesced  in  by  the  rail  carriers,  although  never  acquiesced  in 
by  the  New  York  commercial  interests.  It  may  very  reasonably  be 
conijectured  that  the  willingness  in  the  past  of  the  New  York  rail- 
roads to  acquiesce  was  in  their  inability  to  meet  as  low  a  rate  as  under 
reasonable  tree  competition  the  roads  to  Baltimore  and  Philadelphia 
were  able  to  make.  For  heretofore  in  every 'previous  discussion  of 
the  subject,  the  proposition  on  the  part  of  the  New  York  carriers  has 
been  to  equalize  rates  to  the  seaboard  by  raising  the  Philadelphia  and 
Baltimore  rate  to  the  New  York  rate. 

Never  before  until  in  this  proceeding  have  the  New  York  carriers 
conceded  their  ability  and  desire  to  lower  the  New  York  rate  to  the 
Baltimore  rate.  The  attitude  of  the  New  York  Central  Railroad 
was  disclosed  in  Mr.  Vanderbilt's  testimony  before  the  special  com- 
mittee of  the  New  York  assembly,  quoted  on  pages  27  and  28  of  the 
reprint  of  arguments  for  the  Trunk  Line  Advisory  Commission  (Bal- 
timore, Exhibit  207).  Under  improved  economies  of  transportation 
the  New  York  carriers  have  changed  their  position.  They  so  an- 
nounce themselves  on  the  record  in  this  proceeding  (Testimony,  Guil- 
ford, pp.  85,  86;  Caldwell, -p.  529;  Chamberlain,  p.  1094). 

In  thus  announcing  their  position  in  this  proceeding,  they  approach 
the  true  principle  of  competition — ^the  principle  for  which  New  York 
has  always  contended.  Mr.  Guilford  (p.  85  of  Testimony)  states 
the  position  of  his  road  as  follows : 

The  natural  and  the  only  practical  way  of  abolishing  them  (the  differentials) 
would  be  to  adopt  the  lowest  rate  as  the  rate  to  all  the  ports  on  export  and 
import  trafflc — ^have  the  Baltimore  rate  apply  to  all  four  ports. 

We  say  that  that  announcement  represents  something  more  than 
an  arbitrary  determination  on  the  part  of  the  New  York  carriers  to 
concede  the  Baltimore  rate  as  a  means  of  abolishing  the  differential. 
It  embodies  the  elementary  principle  of  competition — a  principle  rec- 
ognized by  Mr.  Fink  in  the  statement  (Fink  Report,  p.  41)  that  "  It 
will  be  admitted  that  with  regard  to  all  competitive  traffic  *  *  * 
the  lowest  through  rates  established  by  any  one  competing  route  estab- 
lishes the  through  rates  by  all  others."  The  error  has  consisted  in  the 
assumption:,  that  Mr.  Fink  advocated  an  attempt  to  secure  equal 
through  rates  by  adjusting  the  inland  rates  on  visionary  differences 
in  ocean  rates.  The  fact  that  this  export  traffic  is  destined  to  a  com- 
mon market  in  Europe  is  merely  an  element  which  makes  this  traffic 
comipetitive  traffic.  To  secure  a  share  in  such  competitive  traffic  each 
competitor  must  meet  the  lowest  rate  for  like  service.  An  adherence 
to  this  principle  may  mean  a  difference  in  rates  because  of  an  inability 
to  meet  the  lowest  rate,  but  it  will  not  mean  a  differential  rate.  It 
is  a  misapplication  of  terms  to  define  an  agreement  to  divide  business 
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as  competition  for  business.  Competition  is  defined  as  "the  act  of 
seeking  or  endeavoring  to  gain  what  another  is  endeavoring  to  gain 
at  the  same  time."  To  divide  is  "  to  make  partition  of  among  a  num- 
ber." The  latter  definition  certainly  represents  more  nearly  the  in- 
tent and  operation  of  the  differential. 

If  it  is  to  be  determined  that  a  justification  exists  for  arbitrarily 
compelling  the  New  York  roads  to  charge  the  shij)per  a  greater  rate 
than  they  are  willing  and  desirous  of  charging,  in  order  to  divide 
traffic  with  the  Philadelphia  and  Baltimore  roads,  which,  with  equal 
rates,  they  would  be  unable  to  obtain,  the  arrangement  should  at 
least  be  called  by  its  proper  name,  without  claiming  that  it  is  in 
accord  with  the  well-recognized  principle  of  competition. 

A  perusal  of  the  Fink  report  and  of  the  advisory  commission  report 
forces  the  conclusion  that  a  fear  of  possible  harm  to  both  the  western 
producer  and  shipper  as  well  as  to  the  Baltimore  and  Philadelphia 
ports  had  much  to  do  with  the  evident  disinclination  to  disturb  the 
existing  rate  conditions. 

At  that  time  the  proposition  was  to  abolish  the  differential  by  rais- 
ing the  Baltimore  and  Philadelphia  rates  to  the  New  York  rate,  and 
the  advocates  in  behalf  of  Baltimore  and  Philadelphia  enlarged  upon 
the  increased  tax  which  would  thus  be  imposed  upon  all  the  traffic 
from  the  differential  territory  to  those  southerly  ports.  But  the 
position  now  is  reversed.  A  refusal  to  permit  the  New  Yorlc  roads 
to  lower  their  rate  to  the  Baltimore  rate  involves  a  tax  upon  a  much 
greater  volume  of  traffic,  including  all  export  traffic  to  foreign  ports 
not  reached  from  Philadelphia  and  Baltimore,  as  well  as  upon  the 
traffic  to  those  foreign  ports  to  which  Philadelphia  and  Baltimore 
compete. 

We  are  at  a  loss  to  understand  why  the  reprint  of  the  arguments 
before  the  Thurman  Commission  were  introduced  in  this  proceeding 
in  behalf  of  Baltimore  and  Philadelphia.  It  is  of  value,  neverthe- 
less, to  read  them,  for  it  emphasizes  the  shifting  of  their  position  in 
the  respect  here  suggested  as  well  as  the  abandonment  by  them  of 
their  claim  that  the  differential  is  necessary  to  equalize  through  rates 
to  the  foreign  ports.  Unable  longer,  under  changed  conditions,  to 
raise  an  alarm  in  behalf  of  the  producing  West  based  upon  a  propo- 
sition to  raise  the  rate  on  their  export  traffic  to  Baltimore  and  Phila- 
delphia,, and  disregarding  the  fact  that  their  present  position  involves 
maintaining  an  increased  rate  upon  the  western  export  traffic  to  New 
York,  they  now  endeavor  to  convince  this  commission  that  to  abolish 
the  differential  would  mean  to  drive  all  of  the  ships  from  Baltimore 
and  Philadelphia  and  to  close  those  ports,  thus  depriving  the  West 
of  those  two  gateways  for  their  exports,  a  claim  which  they  have 
asserted  but  not  attempted  to  prove.  We  think  that  the  testimony  of 
their  witnesses,  to  which  we  have  already  made  reference,  completely 
disposes  of  this  new  claim  on  their  part,  includinjg  the  l»stimony  of 
Mr.  Young,  wherein  he  states  that  of  the  total  traffic  upon  his  steam- 
ship lines,  both  import  and  export,  only  one-sixth  comes  from-;  differ- 
ential territory.  In  addition  to  this,  it  should  be  pointed  out  that  all 
the  traffic  from  the  differential  territory  is  not  competitive  traffic  as 
between  the  several  railway  lines  and  as  between  tJie  several  ports. 
Each  railroad  to  some  extent  goes  through  territory  exclusively  its 
own.  It  is  manifest  that  upon  equal  rates  a  farmer  will  not  subieot 
himself  to  the  expense  of  hauling  his  grain  away  from  the  line  of  the 
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railroad  which  runs  through  his  own  immediate  territory  to  another 
raih-oad  a  long  distance  away.  Nor  will  a  miller  who  has  erected 
his  mill  alongside  a  railway,  with  due  regard  to  both  the  wheat  fields 
and  transit,  upon  equal  railroad  rates,  subject  himself  to  an  unneces- 
sary and  expensive  wagon  haul. 

For  instance,  the  Baltimore  and  Ohio  Southwestern  Eailroad 
running  from  Cincinnati  to  St.  Louis  represents,  in  conjunction  with 
the  Baltimore,  and  Ohio  Railroad,  a  line  from  St.  Lotiis  to  Baltimore. 
Economically,  it  is  to  the  interest  of  the  shipper  to  export  grain 
from  the  territory  traversed  by  the  Baltimore  and  Ohio  Southwestern 
via  the  port  of  Baltimore.  It  is  a  well-known  fact  that  as  to  traffic 
that  originates  at  local  and  noncompetitive  stations,  especially  on 
grain,  the  route  of  the  traffic  is  largely  and  almost  entirely  controlled 
by  the  originating  railroad,  and  this  is  particularly  true  where,  as  is 
the  case  with  Baltimore  and  Philadelphia,  export  grain  is  purchased 
by  the  exporters  direct  at  the  point  of  origin. 

It  is,  of  course,  to  the  interest  of  the  grain  exporter  to  route  the 
traffic  via  the  port  of  his  location.  Taking  the  Baltimore  and  Ohio 
Southwestern  Railroad,  a  glance  at  the  percentage  map,  which  is 
a  part  of  the  record  in  this  proceeding,  will  show  that  there  is  a 
very  large  territory  naturally,  and  practically  exclusively,  tributary 
to  thai  road.  Undoubtedly  when  the  railroad  was  constructed  the 
right  way  was  determined  by  the  productiveness  of  the  territory  to 
be  traversed.  Upon  equal  rates  from  the  differential  territory  no 
efforts  of  economy  at  or  from  any  port  could  compensate  the  farmer 
for  the  ijengthy  wagon  haul  to  reach  distant  railroads. 

It  is  self-evident  that  quite  a  large  proportion  of  export  traffic  to 
each  port  is  traffic  that,  although  within  the  differential  territory,  is 
thus  naturally  tributary  to  a  particular  line  of  railway.  The  one- 
sixth  referred  to  by  Mr.  Young  includes,  of  course,  all  of  such  traffic. 
Eliminate  that  and  even  his  one-sixth  will  be  reduced  to  a  very  small 
quantity  and  his  arugment  to  a  reductio  ad  absurdum.  The  traffic 
which  is  the  subject  of  contention  in  this  proceeding  is,  in  part,  the 
traffic  which  under  equal  rates  would  be  naturally  tributary,  under 
the  conditions  here  outlined,  to  the  New  York  roads,  because  of 
proximity  to  the  line  of  such  roads.  When  such  traffic  is  taken  away 
rrom  New  York  and  goes  to  Baltimore  and  Philadelphia,  it  is  clearly 
diverted.  As  to  territory,  fairly  upon  equal  rates,  tributary  to  rail- 
road lines  to  different  ports  each  port  must  depend  upon  enterprise 
for  its  ability  to  secure  the  traffic.  As  to  such  purely  competitive 
territory,  Baltimore  and  Philadelphia,  being  no  longer  able  to  rely 
upon  a  discrimination  against  New  York  as  a  means  of  enlarging 
their  traffic,  would  be  obliged  to  depend  upon  their  own  enterprise 
to  secure  it.  When  economies  result  from  such  competition  for  busi- 
ness the  producer  will  reap  the  benefit.  A  serious  objection  to  the 
whole  theory  of  the  differential  is  that  it  discourages  and  stifles  such 
enterprise.  Let  the  theory,  or  alleged  principle,  that  any  advantages 
possessed  by  one  port  should  be  offset  by  a  higher  rail  rate  imposed 
for  the  express  purpose  of  equalizing  tliose  advantages  be  once  irre- 
vocably established,  what  incentive  will  any  port  have  to  increase 
its  advantages  or  to  lower  its  port  charges  in  order  to  attract  com- 
merce? Under  equal  rates,  under  free  competition,  New  York  will 
never  complain  because  of  any  traffic  secured  by  either  Baltimore  or 
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Philadelphia  through  increased  facilities  secured  through  the  enter- 
prise of  their  citizens.  Such  efforts  on  their  part  will  be  only  an 
incentive  to  increase  the  advantages  to  the  shippers  at  our  own  port. 
The  diversion  of  traffic  that  results  from  K)wer  rates  caused  by 
decreasing  the  cost  of  services  is  a  benefit  to  the  producer,  while  the 
diversion  of  traffic  which  results  from  arTsitrarily  imposing  a  higher 
charge  over  one  route,  in  order  to  divert  traffic  to  another  route,  is  an 
injury  to  the  producer  and  to  commerce. 

John  G.  CAiOiiSLE, 
Ben  L.  Fairchild, 
Abel  E.  Blackmar, 

Of  Counsel. 

Appendix. 

[The  first  line  on  all  these  tables  embraces  the  period  from  May  26 — the  date  of 
estatilishing  equal  through  rates  on  all  traffic  but  grain — to  June  30,  and  not 
only  as  stated  for  the  week  ending  June  30.] 

SteamsMp  companies'  hoolcings  under  the  minimum  freight-rate  agreement, 

LIVERPOOL,  GRAIN. 


Week  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Phila- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News, 

1902.      , 
June  dO           -- 

4,620 
5,992 

357 

850 

3,638 

856 

2,140 

2,780 

jTily5 

..... .i.. 

Jnlyl2 

3,424 
6,206 
5,136 

18,404 
12,840 
2,140 
1,100 

2,342 
2,491 
2,691 
1,075 
4,957 
16,050 
3,910 

""■"""■■ 

July  19 

■""642" 

3,424 

2,130 

426 

623 

""i;396" 

1,265 

1,714 

1,928 

1,286 

643 

429 

428 

"i,ni' 

1,071 
1,071 

..... 

July  36 

August  2 

3,296 
4,210 
1,3112 
3,:i32 
8,002 
5,171 
4,9U 
1,927 
3,644 
1,718 
3,041 
8,809 
2,560 
4,463 
1,285 
2,186 
1,071 

Augusts. 

...... 

August  16 

August  23 

i,on 

6,850 
1,070 
1,926 
3,200 
1,712 
214 

1,070 

September  6 

2,140 
4,495 
1,284 
2,440 
1,340 
3,917 

675 
11,073 

321 

642 
2,675 
20,305 

4,238 

1,070 

September  13  -.  ..  -. 

September  20           

October  4 

........ 

October  11 

1,340 

215 

1,286 

"""""■" 

October  18 

642 

""■■■■■" 

October  25 

1,340 
3,852 
670 
2,017 
4,707 
4,656 
1,499 
5,134 
3,325 
1,288 

""i,"636" 
430 
428 

"""'eso' 

430 

857 

428 

428 

5,143 

7,711 

1,712 

2,140 

........ 

November  1 

670 

""■■'■■■■ 

■"""642" 

........ 

November  15 

2,285 
1,070 
1,605 
856 
1,780 
1,712 
2,354 

4,280 

778 
2,219 

4,503 
4,260 
3,102 
1,284 

2,353 

636 

1  070 

November  33 

856 
214 
2,568 
1,712 
2,140 
1,241 

856 
856 

387 

4,499 
643 
643 

December  20.. 

1,OT0 

December  27. _ 

960 

2,460 
3,659 

1,286 

"i,"67i" 

1803. 
January  3 

535 

January  10... 

January  17. _ 

1,712 
2,461 
i;284 

7,191 
3,659 
854 
1,712 
1,283 
1,480 
2,465 
1,295 
2,626 
2,147 
1,542 
1,758 
2,010 
1,458 
1,478 

January  24 

2,570 
214 
198 
657 

1,070 

January  HI __. 

Pebruary7--- 

..... 

!3,140 

February  14 

428 
3,961 
2,169 
2,568 
1,248 
2,607 

20,245 
3,424 
2,003 

10,165 

'"'"' 

February31... 

643 

""i"3.54" 
3,856 
5,136 
2,140 

i,oro 

February  38 

March  7 

4,160 

""2;576" 
187 

1,071 
1,499 
1,714 

March  M 

1,070 
1,070 

March  21 

March  28 

April  4 

1,866 
642 
214 

1,286 
856 
428 

April  11 

642 
11,592 
13,777 
3,785 
8,135 
7,207 

April  18 

428 

April  25 

m. 

May2 

--— "" 

24,327 

365 

9,640 

7,094 

4,384 

488 

2,648 
1,078 
2,482 

May  9 , 

May  16 

1,070 
1884 

814 

APPENDIX   E. 


511 


Btvamship  companies'  iooJdngs  under  the  minimum  freight-rate  agreement — 

Continued. 

LIVEEPOOL,  GRAIN— Continued. 


Week  ending— 

Mon- 
treal. 

r^ 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Phila- 
del- 
pbia. 

Balti- 
more. 

New- 
port 
News. 

1903. 
Hay  83  

2,605 
5,478 
5,071 
3,357 
21,135 
2,479 
2,926 
2,820 
1,927 

290 

1,573 

850 

5,250 

4,287 

290 

145 

9,797 

145 

215 

650 
2,140 
1,780 
3,147 
4,2K0 

May  30 

2,140 

1,071 
1,071 

"""642' 

642 
3,210 
2,782 
2,038 

642 

1  070 

June  SO        .--- 

Jund^ 

Jxilyi        

July  11 

Julylg 

July  35       

428 
1,986 
428 
642 
428 

642 

823 
1,178 

802 
2,C42 

850 
1,028 

428 

290 

932 

145 

3,362 

145 

5,564 

3,263 

6,356 

787 

3,424 

3,852 

13,840 

Auenflt  16 

AueiiBt22 

428 

643 
428 

2u|ust29 

642 

Septembers  ..—.—. 

6,570 
2,405 
1,042 
4,465 
2,356 
2,34.3 
1,285 

642 
214 

"i,m 

640 

1,260 

170 

2,142 
2,999 

857 
2,142 

428 
2,  .570 

1,070 
4,280 
4,922 

Octobers      ........     .  . 

200 
2,750 
9,000 

October  17 

OctobeT24  . 

850 

1,282 

856 

2,430 

November  14   ....      ... 

201 

2,781 

643 
643 

642 

1,070 

428 

1,498 

2,066 

856 

2,288 
1,155 
3,213 

2,703 
542 

642 

280 

2,  .351 
1,071 

January  2 

Janua^9 

321 

3,428 

Total 

181,851 

257,732 

64,134 

140,371 

53,616 

53,745 

77,104 

14,659 

LONDON,  GRAIN. 


1902. 
June  30 



July5 

July  12 

642 

July  19 

428 
1,070 

428 
535 
214 

July  26 

428 
3,424 
9,715 

1,076 
1,498 
1,785 

2,464 
3,882 

"i;697' 

1,997 

6,140 

2,786 

7,242 

2,570 

1,070 

1,847 

140 

4,235 

1,770 

1,070 

280 

560 

20 

990 

510 

.      360 

6,259 

2,782 

7,075 

9,140 

3,180 

804 

1,700 
7,984 

_^_, . 



August  2 



August  9 

2,998 

August  16 . 

August  23 

August  30 

Septembere 

2,140 
1,070 
3,210 

710 
2,3,54 
1,992 



September  13 

5,725 

5,89(1 

1,495 

1,478 

3,400 

1,075 

364 

860 

998 

1,605 

September  20 

September  27 

3,422 

9,9no 
990 



715 

October  4 

October  11 

856 

1,606 

286 

October  18 

October  25 

710 

Novemberl 

Novembers 

716 
1,685 
1,078 
1,1.S3 
1,600 
1,100 

1,001 

November  15 

1,070 

November  22 

1,070 

November  29 

1,720 
3,723 
1,495 
1,659 
1,333 

December  6 

856 

1,070 

December  13 ^ 

107 

December  20 

15 

1,070 

December  27 

321 

1903. 
January  3 

1,284 

January  10 

3,C51 
5,347 

428 
1,498 

January  17 

1,070 

214 
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Steamship  companies'  bookings  under  the  minimum  freight-rate  agreement — 

Continued. 

LONDON,  GRAIN— Continued. 


Week  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Phila- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1903. 

1,075 

215 

■   1,900 

215 

430 

2,820 
6, 690 

6,527 

3,210 

1,712 

1,498 

3,852 

428 
426 
642 

1,070 
428 

2,140 

February  28 

March  7 

645 
3,440 
KUO 
285 
8,55 
572 
715 

1,712 

March  14 

1,286 

March  21     

428 

1,070 

March  28                 —  . 

10,312 
4,340 

April  4 

2,000 

345 

2,668 

1,564 

April  11 

April  18 

1,071 

4,708 
9,1.54 
2,100 
3,960 
2,940 

402 
2,135 

2,140 

""6^3.50" 
1,.500 
1,500 

642 
321 



April  25      

1,070 

May  3 

428 
S,  7h9 

4,a.?5 

2,305 
1,075 
8,215 
4,030 
6,003 
4,434 
3,436 
2,318 
5,720 
3,282 
2,360 

May  9 

1,285 
1,070 

3,210 

May  16 

May  23     

May  30        

864 

June  20 

June  27 

105 
100 

July  4     

1,260 
3,349 
1,862 

July  11 

July  18 

July  25 

1,070 

2,940 
3,210 

642 

2,087 

11,266 

2,528 

685 

August  22    

August  29 

1,070 

642 

750 

2,995 
2,863 
3,350 

545 
5,2.57 

815 
•  335 

September  26 

10,071 

2,812 

140 

1,324 

Octoloer3 

642 

October  10 

1,070 

October  17 

428 

October  24 

580 

1,284 

866 

November  7 . 

560 
280 
208 

430 

1,070 
214 



1,070 

1,286 

856 

2,795 

1,935 

430 

4,055 

486 
6,823 

416 

1,284 

December  12 

1,285 

m 

6,750 

416 

1,070 

1904. 
January  2 

867 

416 

1,926 

Total 

125,741 

55,692 

46,669 

10,177 

11,803 

58,963 

19,154 

11,466 

21,466 

LIVERPOOL,  THROUGH  FLOUR. 


1902. 
June  30 

138 

563 

1,325 
871 
262 
965 

400 

169 

436 

3,692 

Julys 

343 

July  12 

313 

July  19        

479 

625 
15 

496 
31 
31 

168 
93 

75 
93 
87 
62 
197 
210 
280 
170 
844 
281 

m 

124 
8,544 
1,850 
1,018 

869 
1,308 

634 

790 
2,400 

376 
8,415 

16 

July  26 

415 

August  2--..... ........ 

156 

August  9  ... 

35 



125 

375 
67 

100 

August  23 

140 

81 

August  30 

187 

14i 

200 
126 
25 

165 

m 

280 
469 
312 

80" 

125 

168 

102 

187 

360 

Septembers? 

& 
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steamship  compamies'  hoolcings  under  the  minimum  freight-rate  agreement — 

Continued. 

LIVEBPOOL,  THROUGH  FLOUE— Continued. 


Week  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Pliila- 
del- 
pbia. 

Balti- 
more. 

New- 
port 
News. 

1902.. 

136 
151 

159 
275 
95 
728 
412 

1,875 

1,260 

499 

181 

31 

80 

45" 

93 
93 
62 

188 
187 
40 

""""649" 

"'"'"165" 
170 
1,093 
62 
330 
362 
368 
312 
152 

"""'ioo" 

397 
474 
337 
450 

2,231 
293 

1,178 
678 
544 

1,032 
747 

1,701 

1,555 

1,506 
160 
200 
153 
234 
234 

1,003 
546 
816 
892 
626 

1,222 
762 
381 
769 
245 
666 
269 
259 
178 
600 
240 
750 
612 
300 

1,200 

700 

750 

1,600 

750 

1,000 

700 

1,000 

672 

469 

881 

800 

1,072 

1,600 

1,250 

1,400 

1,005 

1,250 

1,150 

1,325 

803 

600 

800. 

931 

900 

595 

790 

275 

280 

444 

200 

16 

269 

October  11 

212 
813 
2,H4 
26T 
406 

October  18 

October  35 

156 
50 
416 

178 

----- 

288 
220 
268 
812 
604 
312 
498 
295 
148 
113 

81 
489 

49 
157 
119 

74 

74 
106 

62 
261 
274 

85 

'""639" 
749 

125 

20 

31 

37" 

550 

125 

781 

JAnnaryS-. 

519 

256 

January  IQ 

25 
125 
25 
15 

13 

100 

531 

January  17 

January  31 

359 

February  7 

February  14 

February  21 _- 



63 

235 

February  28 

Marcli7 

MarcbU 

:::::..: 

100 
50 

75 

136 

March  21 

306 

March  28 

987 

25 

594 

""175' 

62 

469 

62 

238 
27 

62 

256 
365 

April4 

26 

188 

April  11 

263 

ApnllS 

15 

205 
80 

65 
30 

62" 

31 

50 

April  25 

37 
38 
338 
24 
12 

106 
75 

Mfiy2 : 

363 

May9 

743 

MaylB 

65 
56 

70 

50 

May  23 

50 

May  30 

288 

1903. 
January  6-- 

12 

250 

15 
155 
835 
145 

63 

269 

75 

•       25 

"""""50" 

126 

Januaiy  20 



49 

178 

12 

174 

117 

75 

12 

269 

268 

159 

574 

126 

S5 

100 

353 

419 

130 

62 

762 

127 

137 

24 

12 

25 

129 

464 

139 

509 

28 
356 

1,286 
183 

January  27. .    . 

jtayi...:'.:::::::::;:;:::: 

938 

Jnlyll 

175 

188 

July  18 

285 
122 

126 

Jvay25..- 

375 

63' 

61 
108 
107 
156 

""m 

130 
186 
250 
1,912 
124 
444 

662 

Augnstl 

38 
31 
93 
25 

""■"sii" 

"""313" 
26 

25" 

Augusts ., 

660 
252 

126 

August  15 1... 

307 
200 
118 
419 
297 
342 
125 
77 

125 

August  22 

437 

AuguBt29 '. 

312 

Septenil)er  5 . 

125 
140 

31 

September  18 

312 

September  19 

September  26 

25 

Octobers 

October  10 

October  17  ... 

65 
62 

170 

October  24 

October  SI :.... 

"■"456" 

525 
1,150 

325 
125 
168 
719 
50 

62 
63 

56" 

312 

November? 

November  14 

November  21 

72 

November  28 

26 

December  5 . 

20 

660 

640 

December  12.. 

240 

December  19 

SO 

165 

December  26 . 

74 

493 

338 

63 

1904. 
Januarys.. 

76 
138 

19 

January  9... 

63 

Total 

5,338 

14,509 

4,24S 

13,326 

3,920 

17,577 

66,495 

22,693 

ET— VOL  5—05- 
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Steamship  companies'  'boolcings  under  the  minimum  freight-rate  agreement — 

Continued. 

LONDON,  THROUGH  FLODK. 


Week  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Philar 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1903. 

3,130 
155 
38 
856 
502 
280 

2,552 

325 

2,413 

2,269 
1,240 
1,344 

300 

3,313 

■4,268 

688 

1,100 

90 

813 
3,437 

310 
187 
270 
812 

472 

68 
31 

2.929 

Julys 

238 

July  12 

250 

July  19         .            

12 

July  36 

2,657 

1,587 
826 
547 
612 
21 
281 
878 
425 

'"2;307" 

177 

1,062 

"'"194" 

450 

125 

87 

143 

""4^656" 

"i^soo' 

30 

2,500 

i:« 

870 

40 

787 

437 

3,073 

312 

"""'125 
311 
60 
1,100 
160 
80 

""312" 

315 
.500 
575 
6,438 
125 

63" 

500 

62 

492 

1,249 

562 

312 

874 

87 

125 

"""625' 

"""394" 

63 

1,350 

250 

31 

8,181 

937 

250 

August  9 

63 

August  16 

2.5 
143 

141 

125 

August  30  -                .      ..- 

201 

J^epternhpr  fi 

730 
545 

31 
125 
249 

62 

60 

1,430 

635 

781 

PRpt.PTTlhP(T   V^ 

563 

September  30 

September  37 

719 

938 

81 

October  11 

3, 105 
312 
344 
693 
644 

2,011 
525 

1,100 

68 

356 

2,845 

1,250 

1,250 

351 

October  18 

3  419 

October  25 

124 
1,820 

'387 

950 

1,661 

November  15 

November  23 

XnyATYibev  9^ 

856 

December  6 

70 

337 

948 

1,315 

593 
715 
1,690 
903 
112 
35 
13 
42 
50 
62 
125 
05 
40 

174 

659 

December  30 

18 

"""i25" 
1,867 
187 
225 
230 
102 
567 
1,117 
750 
718 
368 
375 

59 
62 

187 
90 

""'"sis' 

312 

437 

647 

1,833 

i,478 

54 

735 

SOI 

152 

343 
78 
81 

596 

437 
94 

156 

1903. 

January  ]  0     .... 

January  17                            ' 

January  34                            1. . 



2,97.5 
750 
837 

1,343 

February  21 

February  38  . . .  . 

63 

314 
207 
313 
63 
61 

March7 ...... 

March  14 

4,158 

2,525 
162 

""""sis" 

1,184 

March  21.... 

Maroh28 

' 

690 
187 
388 
125 
125 

April* 

1,000 
813 
937 
80 

1,598 

April  11 

April  18 

995 
1,253 

2,107 

2,638 

15 

1,536 

640 

64 

64 

89 

April  26 

687 
63 

"""295" 

7,220 

94 

188 

isr 

566 
406 
60 
100 

69 

May2 

May9 

May  16 

62 

27 

May  23 

May30 

63 

June  6 _ 

June  13 

472 

12 

June  20.-- - 

22S 
» 

278 

237 
1,249 
1,500 

991 

June  27 

1,885 

95 

60 

460 

785 

202 

625 

422 

465 

25 

130 

50 
106 
241 

68 

364 

1,253 

144 

812 

84 

July  4 ■- 

187 

July  11 - 

262 

93" 

624 

58 
165 

62 
156 

77 
60 
124 
160 
446 
933 
1,187 
62 

m 

July  18 

July  25.- - 

86 

1,164 

2,694 

56 

68 

August  1..- 

August  8 - 

August  15 

319 
204 
188 
621 

August  22 - 

1,312 
1,563 
2,634 
2,562 

August  29 -- 

September  5 

650 
187 

162 
625 
187 
40 
63 

""""43i" 

469 

6,787 

1 

84 

818 

870 

125 

September  13 -- 

September  19 

""344" 

2,689 

93 

62" 

47 
8,782 

38" 

81 
218 

1,125 
126 

2,995 
875 
875 

8,087 
266 

1,126 
400 

83 

September  28 

215 

337 
187 
176 
217 
66U 

Octobers 

124 
607 
537 
331 
5,491 

October  10 

October  17 

625 
80 
200 

October  24 

October  31 -- -. 

702 

109 
SSI 

Noyember  7 

November  14-- 

275 

56 

November  21 -. 

November  28 

180 

i,562 

825" 
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SteumsMp  companies'  iookings  under  the  mimmum  freight-rate  agreement- 

Contlnued. 

LONDON,  THEOUGH  FLOUE-Contimied. 


Week  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

PMla- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1903. 

^0 
1,200 

185 

4,500 
2,687 

25 

25 

280 

100 

625 
135 

1,029 
63 
21 
21 

190 
450 

425 
624 

1,529 

444 

450 

62 

94 

527 

1904. 

1,500 
200 

349 

795 

168 

219 

163 

Total        

19,805 

9,789 

10,574 

69,048 

41,146 

33,281 

43,019 

33,192 

LIVBEPOOL,  THEOUGH  PEOVISIONS. 


1902. 
June  30                   _    _    _. 

718 
2,878 
987 
445 
476 
371 
536 
305 
516 
312 
823 
796 
817 
632 
624 
537 
325 
363 
376 
377 
343 
65 

5,195 
341 
720 
772 

1,251 
591 
733 
673 
827 
480 
724 
654 
703 
614 
754 
675 
641 
654 

1,014 

2,635 
1,623 
994 
957 
1,457 
1,197 
1,130 
1,084 
998 
1,230 
1,236 
1,280 
1,094 
973 
857 
1,5S3 
1,318 
1,104 
1,006 
1,243 
1,985 
1,669 
1,467 
1,620 
1,288 
1,601 
1,874 

2,028 

1,635 

1,319 

1,413 

1,279 

1,863 

1,490 

867 

1,489 

859 

1,011 

1,408 

1,489 

491 

565 

876 

541 

"""'885" 
868 
978 
891 
916 
910 
1,003 

i,or9 

1,078 
1,250 
1,462 

404 

357 

133 
98 

134 
7 

45 
63 

234 
42 
49 
28 
54 
70 

154 
98 
79 
63 
93 

123 

"""uo" 

196 
504 
532 
150 
80 

77 
83 

164 

380 

Julys     

650 
326 
1,456 
650 
570 
825 
440 
500 
500 
800 
643 
363 
101 
213 
225 
315 
695 
417 
575 
635 
542 
806 
486 
343 
673 
890 

1,420 
1,127 
6,710 
411 
1,482 
664 
267 
168 
247 
597 
649 
516 
528 
347 
252 
656 
309 
38 
322 
476 
713 
826 
721 
322 
646 
1,218 
420 
238 
618 

v."'.'.'... 

July  12 .-- 

Julylfl   

15 
10 

July  26 

AugruatS    

Atigiist23 

August  30 

15 

September  13 

September  20 

October^ 

15] 

October  11  __._ 

October  18 

October  25 

November  1 .  -„ 

35 

Hovember  8 

November  15 _ 

'"'sbi' 

401 
405 
807 
453 
524 

692 
25 
l,a53 
623 
840 
597 
613 
652 
657 
682 
679 
625 
725 
454 
413 
663 
350 

1,654 
907 
2,007 
2,424 
1,518 
1,730 
2,920 

888 

2,375 

1,216 

1,669 

720 

1,989 

1,285 

892 

934 

1,354 

1,255 

1,270 

934 

925 

765 

840 

960 

75 

1,377 

908 

1,123 

1,478 

966 

1,172 

1,332 

1,238 

861 

863 

1,318 

65 

November^ 

954 

November  39 

75 
15 
22 

December  13-    .         _.  _ 

December  20 

DflRftmhAT  37 

1903. 
January  3-- 

Januarr24 

87 
77 
38 
49 
77 
108 
182 
112 
222 

2i" 

50 
34 
64 
62 
14 
7 
14 
14 
42 

ii' 

66 
28 
30 
112 

15 
10 
22 

January  31 

February  7 

February  14 

February 21 

135 

135 

146 

277 

300 

300 

75 

265 

330 

130 

240 

106 

321 

172 

49 

90 

165 

60 

46 

46 

50 

60 

Februarv28 

March  7 

March  14. 

30 

March  28 

April  4.... 

April  11 

312 
60 
250 
80 
150 
212 
677 
763 
528 
732 
892 
650 
875 
573 
947 

2! 

April  25 _ 

Say2 

303 

May  9 

May  16 

43 

May28. ::;::;:::::::;:::::: 

P4 

May  30 

35 

Junes 

June  13 

June  20 

30 

June  27 

July4 

juiyii. ...::::;..:: .::...: 

July  IS 
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Steamship  companies'  'boolcings  under  the  minimum  freight-rate  agreement — 

Continued. 


LIVERPOOL,  THROUGH  PROVISIONS — Continued. 


Week  ending— 

Mon- 
treal. 

Que- 
ll ec. 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Phila- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1903. 
July  25                      

1,090 
732 
787 
763 

1,200 
783 

1,173 
837 
580 
912 
630 
595 
861 
864 

1,096 
902 

1,083 
668 

686 
462 
182 
980 
504 
308 
572 
2,52 
253 
896 
294 
140 
308 

2,334 
182 
294 
588 
476 
588 
810 
B22 
617 

1,130 

742 
635 

'"""i65" 

526 

642 

1,011 

150 

876 
495 

967 

855 
1,116 

926 
1,283 

815 
1,026 

829 

700 
1,040 

906 
1,190 
1,186 

724 
1,238 
2,476 
1,511 
1,236 
1,476 
2,053 
1,309 
1,440 
1,505 

1,487 
1,413 

925 
1,553 
1,334 
1,651 
1,814 
2,106 
1,674 
1,558 

914 
1,231 
1,378 

967 

974 
1,116 

823 
1,217 
1,690 
1,855 

910 
1,064 

959 
1,064 
1,461 

1,315 
1,733 

77 

""-"147" 
2 
11 

15 

45 

45 

59_ 

27 

""""ios" 

75 

28" 

100 

43" 
14" 
99 

n 

7 

56 

78 

60 
15 

72 
120 
240 
290 

'"""120" 

75 
186 
165 
230 
275 
267 
297 
125 
300 

300 

300 

Octobers           

October  10                  

27 

120 

150 

150 

December  26 

1904. 

15 

Total              

36,688 

50,993 

17,295 

95,694 

101,689 

6,495 

7,365 

2,270 

LONDON,  THEOUGH  PBOVISIONP. 


1902. 

318 
18 
66 
17 
12 
106 
324 
105 
146 

195 

450 
97 
70 
56 
50 

645 

108 

120 

132 

132 

84 

87 

29 

62 

20 

112 

150 

62 

20 

62 

62 

100 

23 

Julys                                    

July  12 

July  19 

July  26              

35 

12 
25 

63 

30 

September  6 

23 
4 
27 
12 
75 
19 
69 
66 
32 
141 
92 
13 

7 

375 

18 

30 

135 

28 

October  11 

October  18 

120 
52 
90 
50 
120 
120 
90 
300 
180 
20 
70 

66 
00 
180 
30 

52 

62 
164 
186 
154 
180 
152 
162 
250 
100 

125 
187 
125 

63 
156 
280 
137 
408 
160 
418 
112 

95 

November  8 

50 

■I^oVAT"b«"»*"lf^ 

15 

2 

61 
170 
207 
123 
164 

205 
255 
200 
135 
227 
250 
210 
277 
100 
13 
127 
215 

PACP-mbfir  fi 

PoPjfMTibeT  27  ,   

1903. 

281 

January  17 

25 

40 

February  14 

February  21 

20 
12 

^ 

March  7 

March  14            

84 
30 

IS 

March  21 
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steamship  companies'  toohings  under  the  mmimum  freight-rate  agreement — 

Continued. 


LONDON,  THROUGH  PEO VISION  S-Continued. 


Week  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land. 

St. 
Jobn. 

Bos- 
ton. 

New 
Yort:. 

Phila- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1903. 
March  28 

75 

88 

131 

206 

40 

120 

391 

91 

100 

75 

401 

238 

129 

133 

121 

339 

82 

120 

103 

359 

150 

176 

120 

325 

101 

60 

45 

43 

354 

20 

64 

70 

366 

98 

47 

131 

39 

318 

161 

263 

94 

374 

235 

143 

345 

329 
37 

April!  

- 

AprilU  - 

April  18 

22 

AprilZS    

34 
57 
67 
67 

MayZ 

21 

May9 

13 

5 

MaylB         

93 
193 
203 
209 
90 
87 
91 
37 
116 
48 
73 
57 
273 
22 
38 
18 
36 

MayZS                        

13 

45 

May  30 

June  6             

June  13 

20 



»TiiTi(*  SO 

Jane^        

July4 - 

15 

July  11 

30 

30 

July  18    .                   

July  25 

4 

Aiigiist8 

145 
135 

40 
15 

August  22 

Septemiier  5 

September  12 

, 

Septembers 

215 

215 

17 

5 

Octobers 

12 

72 

31 

105 

60 

30 

October  17  - 

15 

7 

13 

40 

313 

16 

October  24 

30 

75 

November  U 

November 28  ...    . 

182 

75 

15 

December  12 

67 

December  19 

December  26.  . 

75 

115 

30 

2sa 

1904. 
January  2 

60" 

7 
35 

Total 

3,665 

195 

3,439 

295 

4,990 

12,913 

680 

229 

231 

LIVERPOOL 

THROUGH  LUMBER. 

1902. 
June  20 

1,380 
30 

133 
12 

58 

3,910 

July5 

300 

July  12 

60 

51- 
35 
119 

j-- 

50 
51 

30 

July  19 

260 
750 

30 

July26 

15 

41 
22 
38 

53" 

38 

August  2 

60 

Auprust9 

125 

30 

August  16 

350 
25 

August  23 

24 

August  30. 

15 

100 

September  6 

850 
1,780 

41 

430 

September  13- 

40 
30 
65 

17 
17 

195 

September  20 

280 

September  27. 

15 

55 
15 

12" 

60 

October  4 

15 
30 

:-::::;;: 

160 

October  11.... 

60 
35 

55 
20 

155 

October  18 

20 

October  25 

i7 

68 
34 

80 

November  1.. 

60 
200 
800 

45 

340 

Novembers  . 

435 

November  16 

172 

500 

210 

November  22 

85 

34 

34 

223 

145 

November  29 

605 
42 

io' 

20 
15 
20 

40 

Deoember6 

230 

December  13 

........ 

255 

518 
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Steamship  companies'  bookings  under  the  minimum  freight-rate  agreement — 

Continued. 


LIVERPOOL,   THROUGH 

LUMBER— Continued. 

Week  ending — 

Mon- 
treal. 

Que- 
bec. 

Port> 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Phila- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1002. 

27 

380 

92 

27 
77 
70 

337 
25 

410 
4? 

897 
50 

162 

30 

839 

1003. 

.Tn.Tmn.-py  3 

51 
51 

800 

50 

200 

800 

15 
15 

130 

50 

170 

1S5 

Fehruary  7 

15 

35 

February  14 

95 

110 

FebruarySii 

21 

27 

March?  ...               .     ... 

March  14 

March  81 

334 
12? 
75 

176 

March  28 

April  4 

April  11 

60 

150 

April  18 

12 

60 

135 

April  25 -. 

ISO 

May  2 

10 

75 
12 

245 

MayO 

is 

90 
15 
15 

125 

May  16. 

120 

May23 

200 
800 

18 

175 

May  30 



200 

13 
25 

455 

Jane  13 

120 
20 

64 
1,012 
726 
250 
2,524 
12 
12 

190 

June  20 

270 

June  27 

45 
60 
45. 

145 

July  4 

25 

35 

July  11.,- - 

255 

July  18 

180 

July  25 

13 

215 

August  1 

295 

Augusts 

250 



195 

August  15 

80 

135 

August  22 

280 

August  29-. 

15 
70 
12 

250 

100 

September  5 

120 

September  12 

40 
1,000 

September  19 

250 

September  26 

30 
120 
10 
10 
90 

13 

1^ 

Octobers 

80 

October  10.. 

50 

110 

October  17 

30 
60 

160 

October  24 

82 
2,605 

12 
454 
100 
474 



October  81 

20 

November? 

100 

45 

November  14 

80 

November  21 

60 

November  28 

150 
130 
80 
225 
200 

15 

Decembers 

45 

December  12 

15 

250 

35 

20 

365 

December  19 

60 

December  26 

90 

1904. 
January  2 

, 

40 

January  9 

134 

60 

Total 

1,899 

17,773 

887 

8,656 

1,710 

375 

954 

14,925 

LONDON 

THROUGH  LUMBER. 

1902. 
June  30 T 

328 
80 
SO 
45 
16 

128 

276 

^ 

Julys 

160 

July  12 

July  19 

io 

July  26 

48 
13 

80 

August  2... 

August  9 

1£ 

60 

26 

16 

48 

August  23 

16 
80 

iio 

August  80 

120 

GO 
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Btewmship  companies'  iooMmgs  imder  the  minimum  freiglit-rate  agreement — 

Continued. 

LONDON,  THROUGH  LDMBBE— Continued. 


Week  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land, 

St. 
John. 

Bos- 
ton. 

New 
York. 

Phila- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1903. 
September  6 

312 

30 

15 

338 

103 

15 

54 

240 

155 

36 

37 

15 

75 

September  13 

70 

September  20 

18 
78 
63 

100 

Rftpt**"i.hp''  ?? 

30' 

48 

275 

60 

October  4., _. 

75 

October  11 

95 

October  18 

95 

OctobergS 

96 

12 
100 
120 
135 

25 
12 

15 

30' 

November  1 

240 

40 

November  15 

3 

28 

""2,"796" 
920 

""W 

15 

30 

175 

Novembers^ 

130 

2 

40 

110 

December  6 

240 

December  13 

245 

90 

15 

255 

December  27- 

27 

40 
40 

15 

2,5 
13 

15 

250 

1903. 

225 

JantiAry  10 

60 
135 

120 

January  17 

110 

460 

70 

January  31 

375 

160 

30 

70 

E'ebruary  14 

25 

185 

February  21 

12 

15 

15 

55 

37 

March?.... 

16 

IklarohU 

45 

March  21.... 

135 

March  28 

16 
15 

15" 

April* 

67 
30 

April  11 

32 



215 

April  18 

40 

Apriias 

34 

30 

30 

135 

May2 

195 

May9 ., 

30 
13 
20 

250 

MaylB 

560 
170 
160 

335 

May  23 

20 

110 

May  30 

110 

June  6 

45 

51 

500 

June  13 

15 

20 

200 

June  20 

460 

June  27 

135 
16 
16 

120 

54' 

18 

365 

July  4 . 

10 

15 

275 

Julyll 

335 

July  18 

290 
12 
75 

100 
15 
75 
90 
15 

40 

256 

July  25.... 

260 

Augustl 

50 
25 
80 
80 
25 
100 

20 

18 
•  15 

340 

August  8 

190 

August  15... 

155 

August  28 

915 

August  29 

195 

September  5 

15 

515 

September  12 

75 

September  19 

38 
45 
90 

45 

September  26 . 

50 

110 

Octobers.. 

60 

October  10 

25 
25 
38 
59 
50 

8 
16 
15 

195 
135 
30 
60 
15 

45 

38' 

45 

46 

October  IT...    . 

is 

215 

October  24... 

55 

OctoberSl 

120 
75 

285 
30 

180 
60 
30 

360 

600 

150 
50 

110 

November?...  . 

80 

Noven^ber  14 

110 

November  21 

100 

November  28 

125 

1,550 

150 

65 

400 

480 

15 

65 

Decembers 

40 

December  12. 

18 

380 

December  19 

125 

260 

December  26 

60 

1904. 

95 

January  9 

65 

2,456 

654 

2,770 

5,239 

4,316 

2,129 

540 

12,075 

520 
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Steamship  companies'  hookings  under  the  mlmmum  freight-rate  agreement — 

Continued. 

LIVEEPOOL,  CAKE. 


Weak  ending— 

Mon- 
treal. 

Que- 
bec. 

Port- 
land. 

St. 
John. 

Bos- 
ton. 

New 
York. 

Phila- 
del- 
phia. 

Balti- 
more. 

New- 
port 
News. 

1S02. 
.Tune  30 

150 

150 

200 
200 
400 

1,000 

300 

100 

October  4 

50 

300 

109 

- 

100 

15 

1903. 

lllO 

200 

400 
300 

103 

30 
23 

200 

March  U 

March  38 

100 

57 

800 

300 

May  9 

100 

50 

July  4 

300 

300 
300 

1904. 

100 

Total 

309 

660 

159 

400 

467 

2,200 

1,450 

LONDON,  CAKE. 


1902. 
August  30 

60 

1 

50 

October  U 

125 

1 

100 

1 

25 
100 

1903. 

February  7 

100 

100 

March  14 

50 
100 

April  18 

200 
40 

October  10 

100 

' 

100 

Total 

465 

100 

100 

375 

250 

60 

BRIEF  OF  ARGUMENT  ON  BEHALF  OF  THE  JOINT  COMMITTEE 
REPRESENTING  COMMERCIAL  EXCHANGE  OF  PHILADELPHIA, 
PHILADELPHIA  MARITIME  EXCHANGE,  PHILADELPHIA  BOARD 
OF  TRADE,  AND  THE  TRADES  LEAGUE  OF  PHILADELPHIA. 

This  proceeding  is  pursuant  to  an  order  of  the  honorable  Commis- 
sion, entered  April  11,  1904,  to  wit — 

It  i8  ordered,  That  a  proceeding  of  inquiry  and  investigation  into  and  concern- 
ing, differential  rates  on  freight  and  domestic  traffic  by  all  rail  and  by  water  and 
rail  lines  to  and  from  interior  points  in  the  United  States  and  the  various  Norfh 
Atlantic  ports,  including  Norfolk  and  Nevyport  News  on  the  south,  and  Port- 
land, Halifax,  and  Montreal  on  the  north,  and  the  conditions  and  circumstances 
bearing  upon  x)t  relating  thereto,  with  the  interests  of  such  ports  and  the  several 
carriers  reaching  the  same,  be  and  is  hereby  instituted — 

and  assigned  for  hearing  at  New  York  City  on  May  .18,  1904. 

HISTORT  OF  THE   DIFFERENTIAL. 

This  ''  differential  rate  on  freight  and  domestic  traffic  by  all  rail 
and  by  water  and  rail  lines  "  between  the  western  points  of  origin  and 
the  Atlantic  seaports  is  a  difference  which  has  existed  ever  since  lines 
of  railroad  communication  became  operative  between  said  western 
points  of  shipment  and  the  North  Atlantic  ports.  The  first  railroad 
line  opened  from  Chicago  was  to  New  York,  in,  say,  1852,  and  at  that 
time  New  York,  having  the  only  water  transportation,  viz,  the  canal, 
and  the  only  rail  line  of  transportation,  naturally  was  the  recipient 
of  all  the  western  grain.  As  other  lines  became  operative  from  the 
West  to  other  ports,  which  competed  for  and  naturally  and  properly 
took  some  share  of  the  traffic.  New  York  felt,  as  she  has  apparently 
ever  since  felt,  that  every  bushel  of  grain  carried  elsewhere  was 
"  diverted  "  from  her.  At  that  time  New  York  did  about  75  per  cent 
of  the  total  exports  and  imports  of  the  four  ports  of  Boston,  New 
York,  Philadelphia,  and  Baltimore.  (Exhibit  P  No.  101  and  P  No. 
102.) 

Naturally,  therefore,  the  freight  rate  from  the  West  to  other  cities 
had  of  necessity  to  be  made  less  than  the  rate  to  New  York.  As  a  sim- 
ple railroad  proposition  this  lower  rate  was  necessary  to  get  the  bus- 
iness, as  a  local  proposition  the  ports  of  Philadelphia  and  Baltimore 
were  entitled  to  a  lesser  rate  because  the  inland  haul  was  shorter,  and 
as  an  export  proposition  the  lower  inland  rate  was  necessary  because 
the  ocean  rates  were  higher  from  Philadelphia  and  Baltimore  than 
from  New  York. 

It  is  thus  plain  that  for  the  inland  transportation  from  the  western 
points  to  the  three  porta  of  New  York,  Philadelphia,  and  Baltimore 
a  lower  rate  would  be  given  to  Philadelphia  and  Baltimore  than  to 
New  York,  whether  considered  solely  as  a  railroad  proposition  or 
solely  as  a  locality  proposition  or  solely  as  a  through-rate  proposition. 

521 
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It  is  also  to  be  presumed  that  at  that  time  the  railroads  charged 
"  as  much  as  the  traiRc  would  bear,"  and  it  therefore  follows  that  the 
rate  made  by  the  railroads  to  the  two  Southern  ports  was  made  no 
lower  than  was  necessary,  and  that,  however  much  lower  it  was  than 
the  New  York  rate,  it  was  stUl  no  lower  than  was  absolutely  required 
to  secure  a  share  of  the  traffic. 

Accordingly,  we  find  that  from  the  time  that  the  second  line 
reached  Chicago— viz,  the  Penns^dvania  Railroad,  in>1858,  six  years 
after  the  lines  to  New  York  had  become  operative — ^rate  disturbances 
occurred,  and  that  ten  years  later,  in  1869,  the  agreed  difference  in 
favor  of  Baltimore  on  grain  was  10  cents  per  100  pounds,  and  in 
favor  of  Philadelphia  7  cents  per  100  pounds  less  than  the  rate  to 
New  York. 

In  1869  a  war  of  rates  commenced,  and  ended  in  1870  by  an  agree- 
ment that  the  rate  to  Baltimore  should  be  5  cents  per  100  pounds, 
and  the  rate  to  Philadelphia  3  cents  per  100  pounds  less  than  the 
rate  to  New  York.  This  agreement  continued  in  force  until  March, 
1876,  but  then,  as  now,  one  of  the  complaints  of  the  New  York  car- 
riers was  that  the  agreed  difference  was  fixed,  and,  therefore,  "  arbi- 
trary," and  did  not  properly  express  in  the  rate  paid  the  difference  in 
the  distance  carried,  and  consequently,  in  March,  1876,  the  system  of 
fixed  differences  based  upon  New  York  rates  was  abandoned,  and  the 
carriers  adopted  a  tariff  which  went  into  force  on  April  13,  1876, 
based  upon  the  relative  distances  of  the  three  cities  from  the  western 
common  points.  Thus  the  rate  from  Chicago  to  Baltimore  was  13 
per  cent  less,  and  the  rate  from  Chicago  to  Philadelphia  was  10  per 
cent  less  than  to  New  York,  while  the  rate  from  Cincinnati  to  Balti- 
more was  24  per  cent  less,  and  from  Cincinnati  to  Philadelphia  12 
per  cent  less  than  the  rate  to  New  York.  Thus,  as  will  be  seen,  at 
that  time  one  of  the  claims  now  made  in  this  proceeding  by  New 
York  interests  was  gratified.     But  with  what  result? 

This  tariff,  based  upon  relative  distances,  endured  exactly  six 
weeks,  at  the  expiration  of  which  time  both  the  New  York  trunk 
lines  withdrew  from  the  agreement,  because,  as  they  claimed,  it  gave 
too  great  an  advantage  to  Baltimore  and  Philadelphia.  In  other 
words,  notwithstanding  the  great  advantages  of  the  port  of  New 
York,  and  the  immense  traffic  there  assembled,  the  New  York  lines 
then  confessed  themselves  unable  to  secure  what  they  claimed  to  be 
their  share  of  the  traffic  at  rates  of  freight  based  upon  the  distances 
hauled,  and  insisted  that  they  must  have  some  additional  advantage 
by  being  conceded  a  lesser  proportionate  rate. 

As  therefore  in  the  spring  of  1876,  the  New  York  lines  would  not 
agree  that  .the  Philadelphia  lines  should  charge  less  for  a  shorter 
haul  than  they  did  for  a  longer  haul  by  a  difference  measured  either 
by  the  actual  distance  hauled,  or  by  a  fixed  sum  to  represent  the 
average  distance  hauled,  and  as  the  lines  to  Philadelphia  and  Bal- 
timore could  not  get  their  share  of  the  traffic  at  rates  disproportion- 
ately large  to  the  serivce  rendered,  a  war  of  rates  ensued,  which 
continued  until  April,  1877,  when  an  agreement  was  entered  into,  to 
become  effective  on  July  1, 1877,  by  which  a  fixed  difference  was  again 
agreed  upon,  to  wit,  that  the  rate  to  Baltimore  should  be  3  cents  less 
per  100  pounds,  and  to  Philadelphia  2  cents  less  per  100  pounds,  than 
the  agreed  rates  established  from  time  to  time  to  New  York.  It  will 
be  noticed  that  the  principle  of  a  fixed  difference  was  thus  reestab- 
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lished  upon  the  demand  of  the  New  York  roads,  and  therefore  any 
contention  upon  their  part  at  this  time  that  the  existing  difference 
is  an  "  arbitrary  "  one  comes  with  bad  grace,  for  it  was  upon  their 
insistence  that  this  fixed  difference  was  again  adopted;  and  that  it 
is  immensely  to  the  advantage  of  New  York  is  apparent  from  the 
tables  presented  by  Mr.  Wight  in  respect  to  Baltimore,  which  are 
equally  applicable  in  respect  to  Philadelphia. 

This  last  agreement  endured  about  three  years,  when,  on  due  notice 
given  on  June  3,  1880,  the  New  York  Central  Railroad  Company 
withdrew  therefrom,  alleging  that  the  difference  in  rates  thereby 
made  had  been  based  upon  the  ocean  rates  existing  at  that  time,  with 
the  view  to  equalize  the  rates  upon  shipments  from  common  points 
west  to  common  points  in  Europe,  and  to  make  the  rates  on  export 
business  substantially  the  same  through  the  different  ports ;  but  that 
since  July,  1877,  such  reductions  had  been  made  in  the  ocean  rates 
from  Philadelphia  and  Baltimore  as  brought  them  quite  or  nearly  to 
the  same  level  with  those  from  New  York,  and  thus  gave  an  undue 
advantage  to  those  ports  over  New  York. 

A  war  of  rates  then  ensued,  which  lasted  more  than  a  year,  and  the 
contest  may  fairly  be  said  to  have  then  been  "  fought  to  a  finish." 
Mr.  Fink  says  that  this  war  of  rates  cost  the  railroad  companies 
represented  on  the  joint  executive  committee  at  the  rate  of  $24,000,000 
to  $30i,000,000  per  annimi  (Fink  E«p.,  p.  8),  and  in  the  argument 
presented  by  the  Philadelphia  Maritime  Exchange  to  the  Advisory 
Commission  it  was  estimated  that  the  loss  to  the  trunk  lines  alone  in 
that  war  was  $22,605,000,  and  that  adding  the  estimated  consequent 
loss  to  individuals,  arising  from  the  disturbance  of  trade  and  credits 
caused  by  the  contest,  the  total  was  much  more.  "  Do  we  overstate 
the  case  when  we  say  that  the  total  loss,  in  all  its  ramifications,  would 
be  nearer  $100,000,000  than  $22,605,000  ?"     ( Exhibit  P  120,  p.  22. ) 

The  result  of  the  contest  was  practically  nil — ^neither  party  had 
gained  any  advantage.  Speaking  of  this  phase  of  the  case,  Mr.  Fink 
says: 

It  appears  from  these  statistics  that  the  variations  in  percentages  of  total 
tonnage  carried  by  the  four  trunk  lines  during  the  war  of  rates  as  compared 
with  the  previous  year,  when  the  railroads  received  reasonable  compensation 
for  their  services,  were  as  follows : 

The  New  York  Central  and  Harlem  River  Railroad  gained  1.1  per  cent 

The  New  York,  Lake  Erie  and  Western  Railroad  gained  1.1  per  cent. 

The  Pennsylvania  Railroad  gained  0.5  per  cent. 

The  Baltimore  and  Ohio  Railroad  lost  2.7  per  cent. 

The  reduction  in  the  percentage  of  the  Baltimore  and  Ohio  Railroad  was,  no 
doubt,  due  to  the  failure  of  the  grain  crop  in  the  territory  which  is  especially 
tributary  to  that  road.  It  may  also  be  partially  due  to  the  policy  of  the  Balti- 
more and  Ohio,  during  a  war  of  rates,  not  to  carry  freight  at  a  loss. 

These  statements,  it  may  be  remarked  here,  prove  how  unprofitable  are  wars 
of  rates.  They  do  not  change  the  distribution  of  traffic  between  the  competing 
lines,  or  even  between  competing  cities ;  their  only  effect  is  a  general  reduction 
in  the  revenue  of  the  roads  engaged  in  them.     (Fink's  Rep.,  p.  13.) 

The  failure  of  the  grain  crop  in  the  territory  tributary  to  the  Balti- 
more and  Ohio  Railroad  naturally  also  affected  the  tonnage  of  the 
Pennsylvania  Railroad,  because  it  was  then,  as  now,  an  active  com- 
petitor in  much  of  the  territory  reached  by  the  Baltimore  and  Ohio. 

Then,  after  more  than  ten  years  of  alternate  peace  and  war  between 
the  carriers  (urged  on,  it  may  fairly  be  said,  by  the  commercial  inter- 
ests at  the  several  ports) ,  the  railroad  companies  submitted  the  whole 
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question  to  Messrs.  Thnrman,  Washburn,  and  Cooley  as  an  advisory 
commission,  which  first  met  in  February,  1882,  and  made  its  report 
under  date  of  July  20  of  that  year. 

Of  this  submission  it  may  fairly  be  suggested,  and  it  is  important  in 
at  least  one  point  of  view  to  be  taken  of  the  present  inquiry  that, 
bearing  in  mind  the  history  of  the  development  of  the  railroads  of  the 
United  States,  and  of  the  determined  stand  always  made  by  their 
managers  upon  their  right  -to  manage  their  own  business,  the  sub- 
mission of  the  question  of  "  the  difference  in  rates  that  should  exist, 
both  eastwardly  and  westwardly,  upon  all  classes  of  traffic  between 
(he  several  terminal  Atlantic  ports,"  was  in  deference  to  the  demand 
of  the  commercial  interests  of  New  York,  Philadelphia,  and  Balti- 
more, rather  than  to  any  inclination  on  their  part  to  allow  their 
freight  rates  to  be  fixed  by  parties  other  than  themselves.  As  indi- 
cated by  Mr,  Fink's  report,  the  commercial  interests  of  New  York 
had  been  loud  in  their  complaints,  and  had,  in  1879,  secured  at  least 
one  investigation  by  a  "  special  railroad  committee  of  the  New  York 
assembly,"  while  the  record  of  the  proceedings  before  the  Advisory 
Commission  indicates  a  vigorous  and  persistent  protest  by  the  com- 
mercial bodies  of  Philadelphia  and  Baltimore  against  the  rates  pre- 
vailing, each  protesting  that  they  were  unfair  to  it  and  unjustly 
favorable  to  the  other  cities. 

The  Advisory  Commission,  after  hearing  the  commercial  bodies, 
and  aided  by  all  the  information  they  asked  for  from  the  carriers, 
reaffirmed  the  rates  fixed  by  the  agreement  of  April,  1877,  and  these 
rates  were  "  nominally  "  maintained,  with  intervals  of  rate  cutting, 
amounting  often  to  a  state  of  semi-war,  for  about  fifteen  years,  when 
the  New  York  Produce  Exchange  filed  its  complaint  before  this 
Commission  against  the  Baltimore  and  Ohio  Railroad  Company  et 
al.,  alleging,  as  before,  that  the  lower  rate  of  3  cents  and  2  cents  was 
a  fixed  one,  and  therefore  an  "  arbitrary  "  one ;  that  the  rates  to  Bal- 
timore and  Philadelphia  should  be  the  same  as  the  rate  to  New  York, 
notwithstanding  the  difference  in  distance  of  the  inland  haul,  because, 
as  they  alleged,  the  ocean  rates  from  Baltimore  and  Philadelphia 
were  as  low  as  the  ocean  rates  from  New  York,  notwithstanding  the 
fact  that  the  haul  was  longer. 

It  will  be  noticed  that  this  is  the  same  old  complaint  as  had  been 
made  before,  and  from  the  remarks  of  counsel  in  this  inquiry  it  is 
the  same  complaint  as  will  be  made  now.  In  this  connection  it  is 
interesting  to  note  that  in  Mr.  Fink's  report,  pages  37,  38,  he  quotes 
from  the  testimony  of  Mr.  Volkens,  "  a  member  of  one  of  the  larg- 
est shipping  firms  in  the  country,"  and  Mr.  David  Bingham,  who 
was  at  one  time  the  leading  grain'merchant  of  New  York  City,  taken 
before  the  New  York  legislative  railroad  committee,  to  the  effect  that 
although  ocean  rates  from  Baltimore  had  usually  been  somewhat 
higher  than  from  New  York,  still,  at  that  time  (viz,  June,  1879,  i.  e., 
nearly  twenty-six  years  ago) ,  ocean  rates  were  lower  from  Baltimore 
than  from  New  York. 

The  decision  of  this  Commission,  filed  April  30,  1898,  again  reaf- 
firmed the  3  cents  and  2  cents  lower  rate  fixed  bv  the  agreement  of 
1877.  ^ 

Since  then,  as  a  means  of  preserving  peace,  in  February,  1899,  at 
a  conference  in  relation  to  which  the  Commission  are  fully  informed, 
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the  agreed  lesser  rate  on  all-rail  grain  was  reduced  one-half  for  the 
time  being. 

On  ex-lake  grain  the  situation  was  briefly  ab?(t  this:  From  the 
eastern  lake  ports,  viz,  Fairport,  Erie,  and  principally  Buffalo,  a 
lesser  rate  to  Philadelphia  of  about  one-half  cent  per  bushel  was 
practically  in  operation,  and,  although  the  subject  of  frequent  con- 
troversy and  discussion  as  between  the  carriers,  was  continued  in 
force  until,  under  date  of  July  30,  1903,  a  rate  was  filed  with  the 
Commission  by  the  Lehigh  Valley  Railroad  Company,  effective 
August  3,  1903,  on  the  basis  of  5  cents  per  bushel  for  export  then 
prevailing  from  Buffalo  to  Boston,  New  York,  and  Philadelphia, 
with  the  following  "  rider :  " 

Including  free  delivery  by  lighter  in  the  harbor  of  Philadelphia.  In  case 
delivered  direct  to  ocean  vessels  alongside  Port  Richmond  elevator — thus  saving 
expense  of  lighterage — an  allowance  will  be  made  of  four-tenths  cent  per  bushel 
from  above  rates. 

This  expressed  the  practical  rate  theretofore  and  then  prevailing. 

A  little  later  the  Pennsylvania  Railroad  filed  a  rate,  effective  Sep- 
tember 15,  1903,  of  4  cents  to  New  York  and  3.6  cents  to  Philadel- 
phia. Thereupon  the  New  York  lines  reduced  their  rates,  and  then 
again  the  Philadelphia  line  reduced  its,  and  the  cutting  continued 
until  by  March,  1904,  the  rate  became  merely  nominal.  Again  the 
Commission  was  appealed  to  by  the  New  York  interests,  and  the 
order  for  this  inquiry  having  been  entered  on  April  11,  at  a  meeting 
at  which  were  present  Messrs.  Caldwell,  Guilford,  Chamberlain,  and 
Thayer  (Caldwell,  p.  979),  a  written  paper  was  submitted  to  Mr. 
McCain,  of  which  the  following  is  a  copy : 

The  several  exchanges  interested  having  signified  that  under  existing  condi- 
tions they  would  offer  no  objection  to  your  advising  at  and 


east  rates  for  the  opening  of  navigation,  without  prejudice  to  the  question 
involved  in  the  pending  inquiry  of  the  Interstate  Commerce  Commission,  you 
are  Invited  to  name  the  rates  to  be  then  put  into  effect  on  wheat,  ex-lake,  at 

and east  of  east  Lalte  Erie  ports  to  New  York  and  Philadelphia ; 

no  higher,  however,  than  4  cents  per  bushel.  This  question  is  submitted  to  you 
unaccompanied  by  any  argument  or  presentation  of  facts,  with  the  request 
that  you  favor  us  with  an  immediate  and  ofE-hand  decision. 

Under  those  circumstances  Mr.  McCain,  naturally  and  very  prop- 
erly, decided  that  the  rate  should  be  put  back  to  those  nominally 
prevailing  before  any  question  arose  pending  the  inquiry  by  this 
Commission.    As  Mr.  Chairman  Knapp  well  said : 

That  was  only  a  method  of  arriving  at  the  status  which  should  obtain  until 
we  should' — ^until  the  matter  should  be  more  thoroughly  investigated  (p.  1763). 

It  appears  also  that  the  differential  of  3  cents  and  2  cents  has  been 
reduced  on  iron  and -steel  products  for  export.  This  business  has 
become  of  consequence  only  m  the  very  recent  past  and  the  reduction 
was  made  rather  as  an  experiment  and  to  be  temporary  only. 

It  is  also  to  be  here  noted  that  all  witnesses  called  by  the  conmier- 
cial  bodies  of  Philadelphia  and  Baltimore  have  unanimously  and 
very  strongly  insisted  that  these  reductions  upon  grain  and  iron  and 
steel  products  have  operated  to  materially  reduce  their  trade  therein. 

THE  PRESENT  SITUATION   OP  THE  EAIL   CAEEIERS. 

Considering  the  city  of  Chicago,  for  the  sake  of  brevity,  as  the 
origin,  as  it  has  always  been  the  main  point  of  concentration,  of 
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east-bound  dead  freight  destined  for  the  ports  of  New  York,  Phila- 
delphia, and  Baltimore,  and  bearing  in  mind  that  originally  grain 
furnished  almost  the  whole  of  that  freight,  as  from  thence  hitherto 
it  has  furnished  the  bulk  of  the  tonnage,  and  that  as  the  trade  in 
flour,  provisions,  and  other  products  grew  into  existence  they  would 
naturally  be  carried  by  the  same  routes  as  the  grain,  it  is  to  be 
remembered  that  at  first  the  business  of  each  carrier  from  Chicago 
was  substantially  confined  to  its  own  eastern  terminus,  _  and  that, 
generally  speaking,  Baltimore  got  only  the  business  carried  by  the 
Baltimore  and  Ohio  and  Pennsylvania  railroad  companies,  that 
Philadelphia  got  only  the  business  carried  by  the  Pennsylvania 
Eailroad,  and  that  New  York  got  only  the  business  carried  by  the 
New  York  Central  Railroad  and  the  Erie  Railroad. 

Gradually,  however,  as  the  business  of  railroad  transportation 
became  better  understood  and  the  lines  of  railroads  lengthened  and 
strengthened  and  reached  more  termini  in  the  West,  they  also  estab- 
lished connections  whereby  they  could  transport  freight  from  the 
West  to  all  the  three  cities  instead  of  their  original  starting  point 
only,  and  the  Thurman  Commission  in  making  their  award  allude 
to  this,  and  say  that  they  have  been  "  forcibly  struck  by  the  fact " 
that  the  growth  of  the  railroad  business  had  taken  from  the  several 
trunk  lines  much  of  the  purely  local  character  that  they  had  for- 
merly possessed. 

This  is  emphatically  so  at  the  present  time. 

Examination  of  the  statistics  from  the  office  of  the  Trunk  Line 
Association  under  date  of  May  9,  1904,  given  in  evidence  in  this  case 
and  marked  "  Special  statement  No.  44-5  "  and  "  No.  445  A"  of  "  East- 
bound  dead  freight  of  the  trunk  lines  from  January  1,  1894,  to  June 
30,  1903,"  a  period  of  nine  and  one-half  years,  and  comparison  there- 
with of  the  table  of  distances  prepared  by  Mr.  Kallman,  representing 
the  New  York  Central  and  West  Shore  railroad  companies,  pages  35 
and  36  of  the  New  York  statistics,  shows  the  present  situation  to  be 
as  follows : 

For  the  period  of  nine  and  one-half  years  above  mentioned  and 
taken  as  a  whole,  because  the  variations  from  year  to  year,  although 
showing  annual  growth,  show  much  the  same  proportion  as  between 
the  carriers,  the  Grand  Trunk  Railroad,  the  New  York  Central  and 
the  West  Shore  railroads,  which,  being  under  a  common  control  and 
management,  will  be  treated  as  one,  the  Erie  Railroad,  the  Pennsyl- 
vania Railroad,  the  Baltimore  and  Ohio  Railroad,  the  Delaware, 
Lackawanna  and  Western  Railroad,  the  Lehigh  Valley  Railroad,  the 
Ontario  and  Western  Railroad,  and  the  Chesapeake  and  Ohio  Rail- 
road together  carried  into  the  city  of  New  York  55,804,668  tons  of 
freight,  not  including,  as  shown  by  the  heading  of  the  statement, 
coal,  coke,  iron  ore,  mill  cinder,  limestone,  petroleum  crude  and 
refined  live  stock,  or  dressed  meats;  of  which  total  traffic  the  Penn- 
sylvania Railroad,  Baltimore  and  Ohio  Railroad,  and  Lehigh  Valley 
Railroad,  which  lines  in  the  course  of  these  proceedings  have  been 
called  the  Philadelphia  lines  and  will  be  referred  to  as  such,  carried 
16,908,599  tons,  or  30J  per  cent  of  the  total. 

During  the  same  period  the  same  railroads,  of  the  same  kind  of 
freight,  carried  into  the  city  of  Philadelphia  18,191,073  tons,  of 
which  the  Philadelphia  lines  carried  14,982,845  tons,  or  82^  per  cent. 

During  the  same  period  the  same  railroads,  of  the  same  kind  of 


APPENDIX  B.  527 

freight,  carried  into  the  city  of  Baltimore  18,391,541  tons,  of  which 
the  Philadelphia  lines  carried  17,618,111  tons,  or  95|  per  cent. 

Of  the  traffic  carried  into  the  three  cities  named,  the  Grand  Trunk, 
Ontario  and  Western,  and  Chesapeake  and  Ohio  railroad  companies 
carried  together  but  a  small  and  negligible  quantity,  although  a 
much  larger  quantity  into  New  York  than  into  Philadelphia  and 
Baltimore  combined — ^i.  e.,  they  together  carried  into  New  York 
about  450,000  tons,  while  their  total  tonnage  to  the  cities  of  Phila- 
delphia and  Baltimore  was  somewhat  less  than  one-third  of  that 
quantity. 

On  the  other  hand,  the  New  York  Central  and  West  Shore  railroad 
companies,  treated  as  one  company,  the  Erie  and  the  Delaware,  Lack- 
awanna and  Western  railroad  companies,  which  have  been  spoken  of 
ia  these  proceedings  as  the  New  York  lines,  carried  into  the  city  of 
New  York,  out  of  the  total  tonnage  above  mentioned,  38,432,073  tons, 
or  about  69  per  cent,  while  of  the  tonnage  delivered  at  Philadelphia 
they  together  carried  only  8,128,712  tons,  and  of  that  delivered  at 
Baltimore  they  together  carried  only  725,210  tons — in  other  words, 
the  New  York  lines  together  delivered  at  Philadelphia  and  Baltimore 
only  about  10  per  cent  of  the  total  tonnage  delivered  to  those  two 
ports. 

Stated  in  another  way,  out  of  the  total  tonnage  delivered  to  the 
three  cities  of  the  kind  of  freight  and  during  the  period  above  men- 
tioned, the  Philadelphia  lines  carried  49,509,655  tons,  of  which 
16,908,599  tons  went  to  New  York,  14,982,845  tons  went  to  Phila- 
delphia, and  17,618,111  tons  went  to  Baltimore,  or,  in  round  figures, 
they  delivered  about  one-third  of  their  total  business  to  New  York 
and  two-thirds  of  their  total  business  to  Philadelphia  and  Baltimore. 

On  the  other  hand,  the  New  York  lines  carried  to  the  three  cities 
about  42,000,000  tons,  of  which  rather  more  than  90  per  cent  went 
to  New  York,  and  rather  less  than  10  per  cent  went  to  the  cities  of 
Philadelphia  and  Baltimore. 

It  will  thus  be  seen  that  at  this  time,  while  the  Philadelphia  lines 
are  considerable  competitors  for  the  tonnage  to  New  York,  and  have 
already  acquired  over  30  per  cent  of  it,  the  New  York  lines  are  not 
considerable  competitors  for  the  business  of  Philadelphia  and  Balti- 
more, and  together  carry  rather  less  than  10  per  cent  of  it.  Natu- 
rally, therefore,  any  regulation  of  rates  which  will  tend  to  diminish 
the  competition  of  the  Philadelphia  lines  for  the  tonnage  of  New 
York,  or  transfer  their  noncompetitive  tonnage  now  at  Philadelphia 
and  Baltimore  to  New  York,  where  the  New  York  lines  can  share  in 
it,  would  appear  to  be  of  immense  assistance  to  the  New  York  lines. 

Mr.  Guilford  sums  up  in  a  single  sentence  the  result,  as  he  sees  it, 
of  the  change  he  advocates : 

I  do  not  think  the  Baltimore  and  Ohio  road  is  under  any  constraint  to  take 
New  York  business  If  it  is  not  to  their  advantage"  to  take  it;  They  can  cease  to 
compete  for  it ;  that  is  what  we  all  have  to  do.     (Guilford,  p.  188.) 

That  the  rates  charged  for  the  carriage  of  freight  by  railroads  were 
originally  and  primarily  based  upon  the  distance  the  freight  is  hauled 
can  not  be  questioned  (Wight,  pp.  205-209;  Thayer,  pp.  1743,  1831), 
and  when  Mr.  Caldwell  says  (p.  523)  that  cost  is  the  vital  feature  in 
traffic  movement,  he  probably  means  the  same  thing. 

Certainly  the  rate  sheet  itself  shows  thi& 
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For  the  territory  north  of  the  Ohio  River,  west  of  Buffalo  and 
Pittsburg,  and  east  of  the  Mississippi  River,  the  rate  sheets  are  based 
wholly  upon  distances.  The  agreed  distance  from  Chicago  to  New 
York  is  taken  as  the  standard,  or  100  per  cent,  and  the  rates  from  the 
other  points  are  raised  or  reduced  according  to  the  distance  carried. 
This  system  of  making  rates  has  obtained  ever  since  its  first  adoption, 
and  every  modification  of  it  has  been  based  upon  changes  in  the  dis- 
tance carried,  caused  by  the  introduction  of  new  lines  of  communica- 
tion.    (Wight,  pp.  2529,  2530.) 

The  table  of  distances  contained  on  pages  34-36,  New  York  statis- 
tics, compiled  by  Mr.  Kallman,  of  the  New  York  Central  Railroad 
Company,  shows  the  distances  from  17,  presumably  principal,  ship- 
ping points  in  the  West  to  Boston,  New  York,  Philadelphia,  and  Bal- 
timore. From  Detroit,  Mich.,  the  shortest  line  given  to  Philadelphia 
is  by  the  Lehigh  Valley  Railroad,  648  miles,  as  against  639  miles  to 
New  York  by  the  Delaware,  Lackawanna  and  Western,  and  628  miles 
by  the  Pennsylvania  Railroad  to  Baltimore,  but  from  all  other  of  the 
said  17  points  the  distance  is  shorter  to  Philadelphia  and  to  Baltimore 
than  to  New  York,  while  in  very  many  instances  the  Philadelphia 
lines  afford  the  shortest  route  from  said  western  points  to  each  of  the 
three  Atlantic  cities. 

That  this  element  of  distance  is  a  material  factor  in  the  competition 
is  shown  by  comparison  of  the  special  statements.  No.  446  and  No. 
445A,  with  said  table  of  distances.  Of  the  Philadelphia  lines,  the 
Baltimore  and  Ohio,  having  a  much  longer  haul  from  said  western 
points  to  New  York  than  have  the  other  Philadelphia  lines,  carries  to 
that  port  but  a  small  proportion — only  about  one-half  of  1  per  cent 
of  the  total — and  so,  on  the  other  hand,  as  the  New  York  lines  have  a 
much  longer  haul  to  Baltimore  than  have  the  Philadelphia  lines,  they 
together  carry  but  about  4  per  cent  of  the  total  trxmk-line  tonnage 
delivered  at  Baltimore.  The  Chesapeake  and  Ohio  and  the  NorfoUt 
and  Western  roads  are  not  factors  in  the  competition  for  the  trade  of 
Chicago  (Wight,  p.  2627) ,  and  as  their  haul  to  the  three  points  named 
is  a  long  one,  they  do  but  very  little  business  with  any  one  of  them — 
in  no  case  as  much  as  one-half  of  1  per  cent  of  the  total.  So  far  as 
the  railroad  statistics  show,  their  seaboard  business  is,  practically 
speaking,  wholly  at  their  own  ports  of  Newport  News  and  Norfolk, 
which  ports  are  considerably  nearer  to  St.  Louis  find  the  territory 
tributary  to  their  lines  than  is  the  port  of  New  York. 

Again,  in  considering  the  present  railroad  situation,  it  is  to  be 
remembered  that,  while  the  Philadelphia  lines  between  them  carry 
more  than  30  per  cent  of  the  traffic  destined  to  New  York,  and  over 
90  per  cent  of  the  traffic  destined  to  Philadelphia  and  Baltimpre,  yet 
their  relations  to  the  points  of  origin  differ  the  one  from  the  other. 

From  its  western  terminus  at  Buffalo  the  Lehigh  Valley  Railroad 
carries  to  New  York,  or  to  Philadelphia,  over  lines  of  about  equal 
length,  and  in  competition  with  other  lines  of  substantially  equal 
length  to  both  the  cities;  it  therefore  can  compete  for  the  business 
from  Buffalo  to  New  York,  or  to  Philadelphia,  but  as  it  has  no_  lines 
of  its  own  or  special  facilities  to  Baltimore  its  business  to  Baltimore 
is  therefore  but  nominal. 

The  Baltimore  and  Ohio  Railroad  has  its  western  terminus  in 
Chicago  and  its  eastern  terminus  at  Philadelphia,  and  reaches  New 
York  only  by  means  of  a  connecting  line,  with  which  it  must  prorate. 
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If  it  keeps  its  tonnage  so  far  as  possible  on  its  own  line,  which  it  is 
the  object  of  every  railroad  to  do,  it  must  haul  all  of  its  traffic  through 
Baltimore,  106  miles  farther,  to  reach  Philadelphia,  and  from  thence 
must  deliver  it  to  some  connecting  line,  which  will  participate  in  the 
freight  received,  to  be  carried  another  90  miles  to  reach  New  York. 
Consequently  we  see  that  w^hile  its  traffic  to  Baltimore  amounts  to 
more  than  10,000,000  tons,  it  hauls  only  2,000,000  tons  the  extra  106 
miles  to  Philadelphia,  and  it  seems  to  be  willing  to  carry,  or  able  to 
get,  less  than  1,000,000  more  tons  to  be  hauled  the  still  farther  90 
miles  to  New  York. 

The  Pennsylvania  Eailroad  furnishes  the  shortest  line  from  many 
of  the  seventeen  points  mentioned  to  all  three  of  the  seaboard  cities, 
and  even  where  it  has  not  the  shortest  line  it  is  at  no  substantial  dis- 
advantage with  such  shortest  line  in  any  case.  It  hauls  its  traffic 
from  the  West  to  Baltimore  direct,  to  Philadelphia  direct,  and  to 
New  York  through  Philadelphia,  but  still  over  its  own  lines,  a  dis- 
tance of  90  miles  farther.  Accordingly  we  find  that  its  immense 
tonnage  was  divided  as  follows:  Eight  million  two  hundred  and 
forty-five  thousand  four  hundred  and  eight  tons  to  Philadelphia,  the 
shortest  average  haul;  7,291,826  tons  to  Baltimore,  and  5,736,685  tons 
to  New  York ;  or,  in  other  words,  the  largest  part  of  its  tonnage  went 
to  the  point  of  the  least  average  distance  from  the  points  of  origin, 
the  next  largest  part  went  to  the  next  nearest  point,  and  the  smallest 
part  went  to  the  farthest  point,  but  which  said  farthest  point  was 
still  reached  by  its  own  lines,  and  by  a  haul  shorter  even  than  that  of 
the  New  York  lines;  so  that  here  again  we  see  the  influence  of 
distance. 

But,  furthermore,  this  difference  in  rates  naturally  incident  to  the 
difference  in.  distance  has  always  been  further  emphasized  and  com- 
pelled by  another  and  distinct  cause,  to  wit,  the  difference  between 
the  three  cities  in  respect  to  the  terminal  service  required  at  them, 
respectively. 

The  testimony  is  unanimous  that  substantially  all  the  western 
freight  traffic  to  New  York  is  delivered  from  the  railroad  terminals 
on  tiie  New  Jersey  side  by  lighter  to  the  point  of  destination,  at  the 
expense  of  the  railroad  carrier.  (Caldwell,  p.  568 ;  Baldwin,  p.  935 ; 
Kallman,  pp.  893-899;  Neall,  p.  1279;  Thayer,  pp.  107-134,  and 
Exhibit  P,  115.) 

For  this  service  the  delivering  carrier  deducts  the  fixed  amount  of 
3  cents  per  100  pounds  from  the  amoimt  of  the  total  freight  received, 
before  division  of  the  remainder  with  the  originating  and  partici- 
pating lines,  and  that  this  deduction  of  this  3  cents  per  100  pounds 
is  accepted  by  the  carriers  as  between  themselves  would  seem  to  be 
conclusive  evidence  that  it  no  more  than  covers  the  actual  cost  of  the 
lighterage  delivery.  Mr.  Caldwell  testifies  (p.  656)  that,  "  every- 
thing considered,"  it  costs  his  road  that  much,  while  Mr.  Thayer  is 
more  specific,  and  says  that  upon  the  whole  traffic  the  average  cost  to 
the  Pennsylvania  Railroad  Company  of  this  lighterage  delivery  was 
ii  cents  per  100  pounds,  and  estimates  that  the  cost  of  lighterage  of 
flour  was  about  3  cents  per  100  pounds,  and  of  grain  about  IJ  cents 
per  100  pounds  (pp.  1735-1737) . 

It  is  TO  be  remembered  that  this  lighterage  service  is  rendered  by 
the  railroad  companies  upon  substantially  all  of  the  freight,  whether 
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for  domestic  use  or  for  export,  carried  by  them  to  New  York  City, 
and  although  it  is  said  that  the  charge  for  it  is  included,  or  "  ab- 
sorbed," in  the  freight  rate,  and  that  it  is  a  matter  between  the  car- 
riers only  and  of  no  concern  to  the  shippers,  because  they  pay  nothing 
for  it  (Kallman,  p.  910),  this  is  only  another  way  of  saying,  or  avoid- 
ing to  say,  that  it  is  a  service  entirely  distinct  from  and  in  addition 
to  the  transportation  by  railroad,  rendered  by  the  carriers  free  of 
charge  and  at  an  actual  cost  to  them  of  at  least  3  cents  per  100  pounds. 

At  Philadelphia  and  at  Baltimore  deliveries  of  all  freight,  except 
grain,  are  made  from  the  car  on  the  tracks,  and  in  the  case  of  export 
freight  such  delivery  is  usually  made  on  piers  alongside  the  vessels, 
to  which  the  tracks  extend,  which  delivery  Mr.  Thayer  thinks  costs 
his  road  actually  less  at  Philadelphia  than  local  delivery,  because  it 
all  goes  to  one  spot  and  is  unloaded  there  (p.  1839). 

In  the  case  of  grain,  the  amount  lightered  at  Philadelphia  and  at 
Baltimore  is  very  small — an  infinitesimal  portion  of  the  traiEc. 
(Thayer,  p.  1729.)  In  both  cities  the  railroad  companies  own  grain 
elevators,  at  which  they  deliver  the  grain  in  the  first  instance  by  haul- 
ing the  car  to  the  door  of  the  elevator,  and  there  their  transportation 
ends,  and  by  that  delivery  their  freight  money  is  earned.  For  rais- 
ing the  grain  into  the  elevator  and  afterwards  spouting  it  into  the 
vessel,  or  in  rare  cases  into  barges  to  be  towed  to  the  vessel,  the  rail- 
road companies,  either  directly  or  in  the  name  of  their  elevator 
companies,  receive  an  additional  charge,  which  was  1^  cents  per 
bushel  prior  to  February,  1899,  when  the  differential  on  grain  was 
divided  in  two,  since  which  time  they  have  charged  three-quarters  of 
a  cent  per  bushel,  which  is  equal  to  1^  cents  per  100  pounds. 

Thus  it  is  seen  that  for  the  railroad  freight  rate  shown  on  the  tariff 
sheet  the  carriers  receive  for  transportation  to  the  elevator,  through 
the  elevator  into  the  barge,  and  to  the  ship's  side,  at  New  York  the 
said  rate  of  freight,  while  for  a  like  transportation  ending  at  the 
door  of  the  elevator  at  Philadelphia  and  at  Baltimore  the  carriers 
receive  the  given  rate  of  freight,  and  in  addition  thereto  the  sum  of 
three-quarters  of  a  cent  per  bushel,  equal  to  IJ  cents  per  100  pounds, 
for  the  elevator  service  and  delivery  to  the  ship's  side. 

This  situation  was  epitomized  in  Chairman  Knapp's  question  to 
Mr.  Thayer,  viz : 

Whereas  you  get  at  Philadelphia  three-quarters  of  a  cent  a  bushel  as  a  termi- 
nal service,  at  New  York  you  perform  a  much  more  expensive  service  for  which 
you  get  nothting? 

Mr.  Thayeb.  Yes,  sir  (p.  1733). 

In  respect  to  all  other  freight,  the  service  of  the  carrier,  for  which 
it  receives  the  tariff  rate  of  freight,  ends  at  Philadelphia  and  at  Balti- 
more with  the  unloading  of  the  goods  out  of  the  car  onto  the  floor 
or  platform  of  the  warehouse,  station,  or  wharf  on  which  the  car  is — 
in  other  words,  "  track  delivery  " — and  this  is  all  the  service  rendered 
by  them  for  the  tariff  rate  in  respect  to  all  freight  of  every  kind,  • 
except  grain  only,  at  both  the  cities  of  Philadelphia  and  Baltimore, 
while  on  the  other  hand  at  New  York,  in  respect  to  substantially  all 
traffic  of  every  kind,  except  grain  only,  there  is  a  further  and  dis- 
tinct service,  rendered  by  different  machinery  and  equipment  and 
manned  by  a  different  crew  of  men,  in  the  unloading  of  the  goods 
taken  off  of  the  car  onto  the  barge  and  the  towing  or  that  barge  to 
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the  point  of  delivery,  where,  if  at  a  pier,  it  is  apparently  unloaded 
by  the  railroad  stevedores  there  employed,  while  if  at  a  ship's  side 
then,  perhaps,  by  the  ship's  crew — there  was  contrariety  of  statement 
as  to  this  which  it  is  not  deemed  material  to  attempt  to  reconcile. 

Now,  it  can  not  be  denied  that  the  cost  to  the  carrier  of  this  distinct, 
extra,  and  additional  service  ought  to  be  deducted  from  the  tariff 
rate  before  considering  the  reasonableness,  either  in  ij^self  or  rela- 
tively, of  that  rate.  The  rate,  to  be  reasonable,  ought  to  bear  relation 
to  the  extent  and  kind  of  service  performed,  and  it  must  therefore  be 
admitted  that  the  rate  charged  for  a  railroad  haul  and  delivery  ought 
to  be  increased  as  the  length  of  the  haul  and  the  expense  of  the  deliv- 
ery is  increased,  and  that  any  contention  that  these  elements  should 
be  disregarded  in  any  given  case  ought  to  be  supported  by  affirmative 
proof  of  peculiar  and  controlling  conditions  sufficient  to  warrant  a 
departure  from  such  rule,  and  of  such  there  is  none  whatever  in  this 
case. 

THE    INriiUENCE    OP    THE    DirFERENTIAL    IN    THE    PAST. 

The  lesser  charge  to  Baltimore  and  to  Philadelphia  fixed  by  the 
agreement  of  April  5,  1877,  has,  except,  during  the  frequent  periods 
of  open  rate  wars,  continued  nominally  in  force  until  now,  but  was 
the  subject  of  judicial  inquiry  by  the  Advisory  Commission  in  1882, 
and  by  this  honorable  Commission  in  1897,  and  on  both  these  occa- 
sions the  intimation  by  the  New  York  interests  was,  as  it  now  is,  that 
said  lesser  rate  of  charge  had  not  in  fact  been  maintained,  but  had 
been  abrogated  or  reduced  by  concessions  by  the  carriers  to  New 
York,  and  it  is  notoriously  the  fact  that  almost  continuously  both 
the  railroads  and  the  commercial  interests  have  complained  that  the 
difference  was  too  much  on  the  one  side  and  that  it  was  not  enough 
on  the  other,  by  the  one  side  that  it  was  maintained  and  by  the  other 
side  that  it  was  not  maintained.  In  this  present  inquiry  the  same 
intimation  is  renewed,  and  the  argument  made  that  the  agreed  lesser 
rate  was  not  really  maintained  prior  to  March,  1902,  and  has  been 
really  maintained  since  that  time  and  that  therefore  any  changes 
in  the  traffic  at  the  three  ports  is  to  be  attributed  to  the  operation  of 
this  so-called  "  differential." 

It  may  therefore  be  material  to  see  what  the  testimony  is  in  respect 
to  the  maintenance  of  the  differential.    TVliat  is  the  fact  as  to  this? 

Mr.  Guilford  testifies  that  the  New  York  Central  Railroad  Com- 
pany has  always  been  dissatisfied  with  the  differential,  that  it  has 
been  the  subject  of  continuous  dispute  between  the  railroads,  causing 
frequent  rate  cutting,  and  that  it  was  because  of  this  that  the  differ- 
lence  on  grain  was  reduced  by  one-half  in  February,  1899  (137-139), 
and  that  this  agreed  difference  was  "  disregarded  in  war  "  (68,  104- 
105,  180) ,  and  the  tone  of  his  testimony  intimates,  perhaps,  that,  if 
not  disregarded,  it  was  at  all  events  not  observed  even  during  periods 
of  peace.  But,  on  the  other  hand,  Mr.  Caldwell  feels  compelled  to 
admit  that  he  can  not  say  whether  the  differeatial  was  taken  off  when 
the  rates  were  cut,  and  that  he  is  inclined  to  think  that  even  when 
the  rates  were  cut  the  relative  differences  were  "  substantially  main- 
tained "  (585-586) ;  and  Mr.  Chamberlain  also  thinks  that  the  differ- 
ential was  at  all  times  maintained  (1101,  1107, 1116,  1117),  and  states 
that  so  far  as  the  Erie  Eailroad,  which  he  represents,  is  concerned, 
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it  was  so  maintained  (1120-1121).  Mr.  Francis,  whose  business. if 
was  to  know,  says  that  the  differences  were  maintained  even  when 
rates  were  cut  (1551,  1556)  and  numerous  other  witnesses  say  in 
effect,  that  notwithstanding  any  concessions  made  on  the  New  York 
traffic,  the  carriers  always  made  rates  which  enabled  them  to  do  busi- 
ness at  Philadelphia  and  at  Baltimore.  As  they  also  say  that  they 
were  unable  "to  secure  business  at  supporting  rates  in  competition 
with  New  York,  except  at  rates  less  by  the  agreed  differences  which 
they  all  say  are  no  more  than  enough,  and  as  a  number  of  them  testify 
that  since  February,  1899,  when  these  agreed  differences  were  reduced 
one-half  upon  grain,  they  have  been  unable  to  get  sufficient  western 
grain  to  enable  them  to  conduct  their  business  profitably  (Snyder, 
2191-2193;  Kirwin,  2292-2293,  2304,  2315;  Dennis,  2328,  2331-2332; 
England,  2359 ;  Kandall,  2382,  2386) ,  it  is  fairly  to  be  inferred  that 
continuously  the  freight  rate  actually  charged  and  collected  from  the 
West  to  Philadelphia  and  Baltimore  has  always  been  less,  by  at  least 
the  amount  of  the  agreed  differences,  than  the  rates  at  the  same  time 
to  New  York,  except  probably  that  during  the  whole  time  from  April, 
1877,  to  March,  1902,  whether  peace  or  war  reigned  between  the  car- 
riers, exceptional  engagements  were  made  at  rates  much  lower  than 
those  published,  which  rates  were  fixed  with  a  view  to  getting  the 
particular  shipments  involved  without  any  regard  whatever  to  the 
published  tariff,  and  that  these  instances  were  as  numerous  at  Balti- 
more and  at  Philadelphia  as  at  New  York. 

All  are  agreed  that  the  differences  have  been  maintained  since 
March,  1902,  so  that  it  can  not  be  properly  said  that  the  agreed  dif- 
ferences have  had  any  different  effect  upon  the  traffi'c  in  the  recent 
past  than  they  have  had  since  the  3  cents  and  2  cents  differences  were 
agreed  upon  in  April,  1877,  except  only  in  that  said  agreed  differ- 
ences have  been  reduced  one-half  in  certain  instances  as  already  men- 
tioned, which  change  was  in  favor  of  the  New  York  lines  and  in  aid 
of  the  commerce  of  the  port  of  New  York,  and  as  several  witnesses 
have  testified,  injured  the  business  of  Philadelphia  and  Baltimore. 

It  is  submitted,  therefore,  that  the  lesser  rates  from  western  points 
to  the  three  cities  of  New  York,  Philadelphia,  and  Baltimore,  which 
have  prevailed  since  the  initiation  of  railroad  communication  between 
those  points,  were  originally  just,  and  no  more  than  sufficient  to  ob- 
tain a  share  of  the  traffic ;  that  the  differences  have  been  reduced  from 
time  to  time  only  as  the  natural  result  of  increased  facilities,  better 
knowledge  of  the  business,  the  general  cheapening  of  transportation 
and  of  the  largely  increased  tonnage  moved  whereby  the  cost  per 
unit  has  materially  decreased ;  and  that  whether  in  time  of  railroad 
peace  or  railroad  war  these  differences  have  been  constantly  main-- 
tained  in  respect  to  the  great  bulk  of  the  traffic,  and  that  the  excep- 
tions of  special  cuts  in  special  instances  have  been  as  numerous  by 
one  line  as  by  another,  and  as  often  in  favor  of  one  port  as  of  another. 
It  is  therefore  to  be  assumed  in  this  inquiry  that  whatever  influence 
the  differential  has  upon  the  movement  of  traffic  that  influence  has 
been  constant,  and  its  effect  ought  to  be  plainly  seen  and  constantly 
increasing  if,  in  point  of  fact,  its  influence  has  been  to  divert  the 
movement  of  traffic  out  of  its  natural  course  or  to  do  more  than  fairly 
balance  the  natural  advantages  and  disadvantages  of  the  four  ports, 
respectively. 
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Again,  this  honorable  Commission  has  deemed  it  necessary  to  insti- 
tute this  "  proceeding  of  inquiry  and  investigation  "  into  these  dif- 
ferences, and  it  is  assumed  that  the  differential  inquired  into  is  that 
of  a  rate  upon  all  traffic,  including  grain,  of  3  cents  per  100  pounds  to 
Baltimore  and  2  cents  per  100  pounds  to  Philadelphia  less  than  the 
rate  to  New  York — and  a  rate  of  1  cent  per  bushel  on  ex-lake  grain 
less  to  Philadelphia  and  Baltimore  than  to  New  York — and  to  be 
directed  to  the  point  of  whether  or  not  there  are  any  such  peculiar  facts 
and  conditions  shown  as  require,  or  will  justify  this  Commission  in 
requiring,  the  Philadelphia  lines  to  charge  and  maintain  the  same 
rates  for  transportation  to  and  delivery  at  New  York  as  those  rates 
which  they  charge  for  a  shorter  haul  and  a  less  expensive  delivery  at 
Philadelphia  and  at  Baltimore. 

This  lesser  charge  has  been  so  long  called  the  "  differential,"  and 
the  name  itself  is  so  convenient  by  reason  of  its  brevity,  that  it  has 
been  used,  and  will  continue  to  be  used,  in  this  discussion ;  but  we  must 
remember  that — 

Some  to  the  fascination  of  a  name 
Surrender  judgment,  hoodwinked. 

and  bear  in  mind  always  that  it  refers,  not  to  an  arbitrary  allowance 
for  a  disability,  but  to  a  difference  in  the  rate  charged  for  freight 
delivered  on  the  track  at  Philadelphia  or  at  Baltimore,  as  compared 
with  the  charge  for  freight  carried  by  longer  haul  through  Baltimore 
or  through  Philadelphia  to  New  York,  and  there  delivered  by  lighter. 

\ 

THE  LOCALITIES  INVOLVED  IN  THE  INQUIRY. 

It  is  assumed  that  the  decision  of  this  inquiry  and  investigation 
will  be  based  upon  the  evidence  produced  in  this  proceeding,  and 
that,  like  any  other  judicial  proceeding,  the  judgment  rendered  will 
be  founded  upon  the  record  of  the  cause. 

Nothing  was  shown  in  the  testimony  in  respect  to  the  traffic  at  the 
ports  of  Portland,  Halifax,  and  Montreal,  and  as,  therefore,  there  is 
nothing  upon  which  a  discussion  can  be  based,  no  further  reference 
will  be  made  thereto. 

So  far  as  Norfolk  and  Newport  News  are  concerned,  it  appears 
from  the  record  that  the  lines  there  terminating  derive  their  business 
from  territory  so  much  nearer  those  ports  than  the  ports  of  New  York 
and  Boston  that  the  lesser  rate  charged  does  not  nearly  express  the 
difference  in  the  distance  hauled,  to  say  nothing  of  the  extra  cost  of 
the  Hghterage. 

A  rate  sheet  based  upon  the  same  principle  as  that  now  in  operation 
and  accurately  expressing  the  differences  in  distances  would  give 
them  a  rate  materially  less  than  that  now  prevailing,  and  a  much 
larger  percentage  of  reduction  from  the  Chicago-New  York  rate  than 
is  HOY,  allowed  them.  (Exhibit  P,  No.  119,  New  York  Statistics, 
pp.  34^36.) 

It  would  seem  to  be  rate  making  run  mad,  even  if  not  forbidden  by 
the  Constitution,  to  compel  the  Chesapeake  and  Ohio  Railroad  Com- 
pany to  carry  freight  from  St.  Louis,  Louisville,  or  Cincinnati^  to 
Newport  News  and  there  deliver  it  to  and  pay  the  Old  Dominion 
Steamship  Line  to  carry  it  to  New  York,  at  the  same  rate  that  it 
charges  for  track  delivery  at  Newport  News;  and  the  same  may  be 
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said  of  the  Norfolk  and  Western  Eailroad  Company  in  respect  to 
freight  carried  by  it  from  much  the  same  territory  to  Norfolk. 

Neither  of  these  lines  is  a  factor  in  the  competition  at  New  York, 
as  was  testified  by  Mr.  Wight  (p.  2627),  and  distinctly  appears  by 
special  statement  445  and  445  A,  and  it  would  therefore  seem  that 
these  two  ports  of  Norfolk  and  Newport  News,  and  the  carriers  lead- 
ing thereto,  can,  so  far  as  this  record  discloses,  be  eliminated  from  this 
discussion. 

No  question  was  raised  in  respect  to  the  difference  between  the  rate 
charged  for  freight  to  Boston  for  local  use,  as  compared  with  the 
lesser  rate  charged  for  the  same  delivered  for  export;  the  propriety 
of  this  difference  has  been  twice  sustained  by  this  Commission,  and 
is,  therefore,  accepted  as  correct. 

It  -was  shown,  however,  that  by  an  act  of  the  legislature  of  Massa- 
chusetts the  New  York  Central  Railroad  Company  was  required, 
when  it  leased  the  Boston  and  Albany  Eailroad,  and  it  then  agreed 
to  not  only  expend  a  large  sum  of  money  to  improve  the  terminal 
facilities  at  the  port  of  Boston,  but  also  to  at  all  times  transport  to 
and  from  it  import  and  export  traffic  at  rates  no  higher  than  those 
charged  to  and  from  New  York. 

From  each  one  of  the  seventeen  points  of  origin  shown  in  New 
York  statistics,  pages  34-36,  to  Boston,  the  shortest  line  is  by  the 
New  York  Central  Eailroad,  or  its  controlled  line,  the  West  Shore 
Railroad,  so  that  it  must  be  assumed  that  that  company  fixes  the  rate 
to  Boston,  to  which  all  competitors  for  that  traffic  must  conform,  and 
that  Boston  gets  the  same  rate  on  import  and  export  traffic  as  does 
New  York,  but  as  in  each  and  every  instance  the  distance  to  Boston 
is  so  very  much  greater  than  the  distance  to  Philadelphia  or  Balti- 
more, it  would  seem  that  Boston  can  not  claim  any  different  rate  from 
New  York  as  against  Philadelphia  and  Baltimore,  certainly  not  with- 
out strong  evidence  of  peculiar  and  controlling  circumstances  and 
conditions,  and  none  such  appears  on  this  record. 

DOMESTIC  KATES. 

It  was  conceded  by  all  the  witnesses  who  were  asked  the  question 
that  for  their  own  local  use  the  cities  of  Philadelphia  and  Baltimore 
were  entitled  to  have  their  freight  from  the  West  delivered  to  them 
at  rates  less  than  the  rate  to  New  York,  and  that  the  differences  now 
in  force  were  reasonable.  No  claim  was  made  by  anyone  that  the 
carriers  should  change  the  existing  rates  upon  traffic  for  local  con- 
sumption. It  is  to  be  noted  that  this  admission  carries  with  it  the 
admission  that  the  distance  carried  ought,  prima  facie,  to  fix  the  rate 
for  the  carriage. 

IMPORT  RATES. 

Here  again  there  is  nothing  on  the  record  which  would  seem  to 
require  or  justify  any  change  in  the  existing  conditions. 

Mr.  Frank  Harriott,  who  is  chairman  of  the  import  committee, 
and  likewise  joint  agent  of  the  New  York  grain  committee,  and, 
therefore,  so  far  as  his  affiliations  would  bias  his  judgment,  naturally 
favorable  to  New  York  and  Boston  interests,  testified  fully  and 
clearly  in  respect  to  the  import  rate  agreement. 
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A  fair  epitome  of  Mr.  Harriott's  testimony  upon  this  point  (pp. 
725-742,  746-754)  is  that  the  import-rate  committee  was  formed  in 
1901,  and  was  composed  of  all  the  rail  lines  leading  from  Montreal, 
St.  Johns,  Boston,  New  York,  Philadelphia,  Baltimore,  and  Newport 
News,  and  was  formed  for  the  purpose  of  putting  an  end  to  the 
demoralization  of  the  inland  rates  on  import  traffic  which  then  and 
theretofore  prevailed. 

The  bone  of  contention  was  not  freight  in  general,  but  "  crockery, 
caustic  soda,  soda  ash,  nitrates,  and  articles  of  iron  ore,"  for  the 
reason  "  that  they  (the  steamship  lines)  depend  very  largely  on  these 
heavy  articles  carried  through  to  the  West  to  get  their  ballast  from 
the  other  side  "  (p.  739) .  Accordingly,  in  November,  1901,  the  mem- 
bers of  the  import  committee  representing  lines  leading  from  Newport 
News,  Baltimore,  and  Philadelphia,  had  a  conference  with  the  repre- 
sentatives of  the  steamship  lines  running  from  the  United  Kingdom 
to  those  ports,  and  agreed  upon  a  system  of  commodity  rates  for  the 
inland  carriage  of  the  kind  of  traffic  already  mentioned,  and  upon  an 
ocean  rate  therefor,  resulting  in  a  combined  through  rate,  which  was 
expected  and  intended  to  get  enough  of  these  heavy  articles  to  ballast 
the  steamships  on  their  westbound  voyage  to  the  three  ports  named. 
This  commodity  list  is  found  in  special  statement  No.  449,  furnished 
by  the  Trunk  Line  Association  (p.  725),  and  is  composed  entirely  of 
heavy  and  cheap  freight. 

The  committee  then  met  with  and  endeavored  to  get  the  l^ston  and 
Montreal  steamship  lines  to  come  into  the  agreement,  but  as  the  New 
York  lilies  declined  to  come  into  any  conference  whatever,  we  found 
it  was  simply  impossible  to  get  a  (further)  conference  with  the  Bos- 
ton and  Montreal  lines  "  (p.  730).  "  They  said  they  would  not  want 
to  publish  a  rate  of  that  character;  their  local  business  gave  them 
much  higher  rates"  (p.  733).  It  thus  appears  that  the  endeavor  to 
make  a  general  agreement  failed  because  the  steamship  lines  to  New 
York,  Boston,  and  Montreal  declined  to  come  into  it,  and  the  rail  lines 
leading  to  those  ports  seem  to  have  dropped  out  with  them.  • 

Mr.  Harriott  further  explained  that  "  the  natural  condition  ever 
since  I  knew  anything  about  ocean  rates  is  that  the  ocean  import  rates 
to  New  York  and  Boston  are  higher  than  those  to  Philadelphia  and 
Baltimore  "  (p.  735),  and  that  the  particular  articles  included  in  the 
commodity  rates  are  as  a  rule  imported  into  Boston  and  New  York  for 
local  use,  but  come  into  Philadelphia  and  Baltimore  only,  or  mainly, 
for  shipment  to  western  points,  the  business  being  largely  done  on 
yearly  or  season  contracts,  made  between  the  shippers  and  the  carriers 
for  the  rates  thereby  fixed,  and  hence  not  subject  to  the  usual 
fluctuations. 

All  concur  in  the  fact  that  the  east  bound  ocean  tonnage  is  very 
much  less  than  the  westbound,  and  hence  that  ocean  vessels  rarely 
come  into  the  Atlantic  ports  from  Europe  fully  laden,  and  that  the 
steamship  lines  into  Philadelphia  and  Baltimore  particularly  have 
great  difficulty  in  securing  cargo  for  those  ports,  and  Mr.  Harriott's 
testimony  clearly  shows  that  the  whole  purpose  of  the  agreement, 
which  was  made  with  the  acquiescence  at  least  of  the  steamship  lines 
and  the  rail  lines  at  Boston  and  New  York,  was  for  the  purpose  of 
securing  ballast  for  the  Philadelphia,  Baltimore,  and  Newport  News 
steamship  lines. 
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Outside  of  the  commoditias  included  in  this  import-rate  agreement, 
the  evidence  was  uncontradicted  that  even  Philadelphia  importers  do 
much  of  their  business  through  the  port  of  New  York. 

Mr.  Lavino,  who  imports  ores,  metals,  and  minerals,  testified  that 
while  he  brought  his  full  cargoes  into  Philadelphia,  although  at 
higher  ocean  freight  rates,  he  brought  all  of  his  part  cargoes  into  New 
York  (p.  1539).  Mr.  Kempsted,  who  is  a  custom-house  broker  and 
acquainted  therefore  with  the  general  character  of  the  imports  at 
Philadelphia,  says  that  of  general  merchandise  the  cheaper  goods  for 
local  use  are  largely  imported  directly  into  Philadelphia,  but  that  the 
higher  class  of  goods  come  by  way  of  New  York  (p.  1650),  and 
although  formerly  general  merchandise  was  imported  through  Phila- 
delphia for  carriage  in  bond  westward  to  Chicago  and  St.  Louis  that 
that  Ibusiness  has  now  gone  from  it  (p.  1652).  Mr.  Rogers,  who  rep- 
resents a  large  importing  house  doing  business  both  in  Philadelphia 
and  Milwaukee,  states  that  only  about  10  per  cent  of  their  importa- 
tions come  into  Philadelphia  and  90  per  cent  come  into  New  York. 
"  Milwaukee  goods  all  come  through  New  York  " — on  through  rates,  it 
is  cheaper  (pp.  1722-1723). 

Certainly  there  is  here  no  evidence  whatever  that  the  transporta- 
tion of  imported  general  merchandise  is  in  any  way  influenced  by  the 
inland  westbound  differential,  and  there  is  nothing  in  this  record 
that  even  suggests  that  it  should  be  in  any  way  changed. 

•  EXPORT   TRAFFIC. 

So  also  in  respect  to  general  traffic  from  western  points  to  the 
North  Atlantic  ports  for  export. 

Even  Philadelphia  manufacturers  send  much  of  their  export  prod- 
ucts through  the  port  of  New  York,  and  sometimes  even  of  Boston, 
finding  it  cheaper  to  pay  railroad  freights  to  those  ports  in  addition 
to  the  ocean  rate  therefrom  than  to  export  direct  from  the  port  of 
Philadelphia. 

Mr.  Johnson,  of  the  Baldwin  Locomotive  Works,  testified  that 
although  that  firm  does  naturally  give  preference  to  Philadelphia, 
yet  they  found  it  cheaper  to  ship  most  of  their  exports  via  New 
York,  and  increasingly  so,  for  formerly  while  many  shipments  were 
made  from  New  York,  more  were  made  from  Philadelphia  (p.  1623), 
yet  now  the  larger  part  goes  via  New  York  (p.  1633).  The  table 
furnished  by  Mr.  Johnson  of  exports  of  locomotives  (Exhibit  P,  No. 
121)  shows  a  shipment  of  2,294  locomotives  from  New  York  as 
against  846  locomotives  from  Philadelphia,  and  how  largely  the  ship- 
ments from  New  York  have  increased  in  the  last  ten  years.  It  is 
no  answer  to  this  that  very  many  of  these  shipments  went  to  ports 
not  reached  from  Philadelphia,  because  it  would  seem  that  very 
many  of  them  would  in  natural  course  be  sent  first  to  Liverpool, 
and  there  transshipped  to  Norway,  Australia,  New  Zealand,  etc. 
(Mr.  Lavino,  p.  1539;  Mr.  Rawle,  p.  1711,  and  others  speak  of  this 
method  of  transportation),  and  Mr.  Johnson's  table  shows  that  of 
the  74  locomotives  shipped  by  his  firm  to  England,  all  went  through 
New  York,  although  there  are  regular  steamship  lines  from  Philadel- 
phia to  the  principal  ports  of  that  country. 

Mr.  Dewees,  president  of  a  large  flour  company,  whose  mills  are 
situated  in  Philadelphia,  states  that  he  exported  invariably  through 
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New  York,  until  within  the  past  two  years,  since  which  the  bulk  has 
gone  through  Philadelphia.  Being  situated  in  Philadelphia,  the 
"  differential "  of  course  did  not  affect  his  traffic,  and  the  difference 
arose  from  the  fact  that  about  two  years  ago,  by  reason  of  new  lines 
in  the  city,  his  switching  charges  were  much  reduced  (pp.  1610- 
1612),  but  even  after  this  reduction,  although  he  and  his  customers 
preferred  to  ship  from  Philadelphia  because  of  prompter  and  better 
handling  there  (p.  1613),  and  did  ship  from  there  usually  to  London 
and  Liverpool,  yet  nevertheless  he  still  found  it  cheaper  to  pay  rail- 
road freight  to  New  York  and  ship  from  there  to  Glasgow  (p.  1608), 
although  Philadelphia  has  a  direct  line  to  that  port.  And  if  this 
was  the  case  with  a  miller  whose  mills  are  in  Philadelphia,  how 
much  more  would  it  be  the  case  with  millers  shipping  from  western 
points? 

Mr.  Rawle,  of  Brill  &  Co.,  car  builders  at  Philadelphia,  whose 
firm  exports  large  numbers  of  cars,  testified  that  he  exported  much 
the  larger  part  of  them  from  New  York  and  Boston  (p.  1705) ;  out 
of  403  cargoes  for  shipment  65  only  went  from  Philadelphia,  and  the 
rest  from  New  York  and  Boston  (p.  1708). 

From  these  statements  of  exports  from  Philadelphia,  by  Philadel- 
phia manufacturers,  it  is  plainly  to  be  inferred  that  the  agreed 
difference  has  had  no  influence  in  securing  the  higher  classes  of 
freight  for  Philadelphia  shipment,  and,  indeed,  it  can  hardly  be 
expected  to  do  so  in  view  of  the  testimony  of  Mr.  Wight  in  respect 
to  Baltimore  conditions,  which  applies  fully  as  well  to  Philadelphia. 
It  will  be  remembered  that  Mr.  Wight  testified  that  the  result  of 
his  table  of  distances  on  which  the  difference  in  freight  rates  was 
supposed  to  be  based  surprised  himself.  "  In  fact,  notwithstanding 
my  experience  in  the  railroad  business,  I  did  not  appreciate  what 
this  was  until  I  had  these  figures  prepared  "(p.  2561),  and  he  adds 
that  he  did  not  see  how  the  Baltimore  and  Ohio  Railroad  Company 
ever  consented  to  so  small  a  difference  (p.  2562). 

On  east-bound  traffic  of  the  better  class  of  freight  the  agreed  differ- 
&ce  is  so  much  less  than  the  shorter  haul,  and  less  expensive  service 
requires  that  the  western  exporters  of  manufactured  goods  have  every 
inducement  to  avail  of  the  better  facilities  of  the  port  of  New  York, 
rather  than  attempt  to  encourage  the  establishment  of  similar  facili- 
ties at  Philadelphia  and  Baltimore. 
As  Mr.  Thayer  well  said : 

*  *  •  That  opens  another  big  and  broad  question.  That  is,  If  it  should 
be  found  that  Philadelphia  and  Boston  or  Philadelphia  and  Baltimore  are 
carrying  too  much  of  the  grain  and  flour,  why,  the  next  question  is  whether 
there  should  not  be  an  adjustment  the  other  way  that  will  give  them  more  of 
the  higher  merchandise  traffic  which  you  haul  so  largely  (p.  1808). 

The  testimony  adduced  and  exhibits  put  in  evidence  refer  exclu- 
sively to  the  movement  of  the  commodities  of  grain,  flour,  and  pro- 
visions, and  to  some  extent  of  steel  and  iron  products,  and  it  may 
therefore  be  assumed  to  be  conceded  that  the  propriety  of  the  lesser 
rate  is  not  questioned  in  this  proceeding,  as  it  was  not  questioned 
in  the  proceeding  before  the  Advisory  Commission  or  in  the  evidence 
adduced  in  the  petition  filed  by  the  New  York  Produce  Exchange  in 
respect  to  any  other  commodities.  Certainly  it  can  be  confidently 
asserted  that  there  is  no  evidence  whatever  on  this  record  upon  which 
any  reduction  of  said  agreed  differences  can  be  based. 
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THE   OCEAN  KATES. 

The  proposition  that  the  inland  rates  on  grain,  flour,  provisions, 
and  iron  and  steel  products  for  export  ought  to  be  lowered  at  New 
York,  Boston,  and  Philadelphia  to  the  rates  prevailing  at  Baltimore, 
and  that  the  rates  to  Philadelphia  and  Baltimore  on  those  articles 
for  export  should  be  maintained  as  high  as  those  to  New  York  and 
Boston,  notwithstanding  the  shorter  haul  and  smaller  cost  of  hand- 
ling at  the  first-named  ports,  seems  to  be  based  upon  the  assumption 
that  the  ocean  freight  rates  from  the  two  Southern  ports  are,  or 
ought  to  be,  the  same  as  the  ocean  rates  from  New  York  and  Boston, 
and  much  of  the  testimony  and  many  of  the  exhibits  produced  in 
this  inquiry  were  directed  to  this  point.  Without  admitting  the 
proposition,  is  the  assumption  correct  in  point  of  fact? 

The  testimony  in  support  of  the  position  that  the  ocean  freight 
rates  were,  or  ought  to  be,  alike  was  as  follows : 

Mr.  Callaghan,  who  is  in  the  grain  business  at  New  York,  testifies 
that  as  to  that  part  of  the  grain  which  he  has  already  sold  on  the 
other  side  before  he  buys  it  here,  the  cheapest  transportation,  nat- 
urally, determines  the  route  by  which  he  ships  it  (p.  775),  and 
specifically  mentions  some  shipments  of  corn  via  Baltimore  at  ocean 
rates  lower  than  he  could  then  get  at  New  York  (pp.  728-784) ;  that, 
having  a  large  quantity  of  grain  in  New  York  that  he  wished  to  send 
to  Liverpool  in  January-February,  1903,  he  appealed  to  the  Inter- 
national Mercantile  Marine  Company  to  get  a  concession  on  the 
ocean  rates  from  New  York  and  was  refused,  and  he  was  compelled 
to  buy  wheat  that  was  being  shipped  through  St.  Johns  and  Port- 
land— not  Philadelphia  or  Baltimore — to  fill  his  contract  at  Liver- 
pool, and  states  that  in  his  opinion  there  was  no  reason  why  the  ocean 
rates  should  not  be  as  low  at  Philadelphia  and  Baltimore  as  at  New 
York.  As  Mr.  Callaghan  is  not  in  the  business,  his  opinion  is  not 
as  valuable  as  though  he  was  more  fully  informed  in  respect  to  the 
subject-matter,  in  which  case  he  would  probably  change  it. 

That  the  ocean  rates  were  not  as  low,  however,  in  pomt  of  fact  is  to 
be  inferred  from  his  statement  that  out  of  one  hundred  and  ten  to 
one  hundred  and  fifteen  full  cargoes  of  grain  sent  out  by  him  in 
handling  the  "  Leiter  deal,"  all  went  by  New  York ;  that  out  of 
25,000,000  bushels  shipped  in  that  deal  Newport  News,  Boston,  and 
Montreal  together  got  about  20  per  cent  of  it  (p.  790),  and  the  balance 
went  by  way  of  New  York — none  iy  \oay  of  Philadelphia  or  Balti- 
more— and  in  describing  the  Atlantic  ports  through  which  he  might 
"  possibly  "  ship  grain  that  he  brought  to  the  seaboard  before  he  sold 
it  he  mentions  New  York  and  Boston,  or  Portland  and  Montreal  if  of 
Canadian  origin — he  does  not  mention  either  Philadelphia  or  Balti- 
more as  a  port  through  which  he  could  "  possibly  "  ship  such  grain 
(p.  794) — and  that  Mr.  Callaghan  is  a  careful  merchant,  and  ships 
only  where  he  can  ship  the  cheapest,  is  to  be  inferred  from  his  state- 
ment that  of  the  grain  he  bought  at  St.  Louis  about  one-half  came 
east  by  way  of  Newport  News,  which  would  seem  to  be  its  natural 
route,  and  of  the  remaining  half  some  went  to  Chicago  for  lake  trans- 
portation and  some  went  to  Pensacola  (p.  793),  so  that  Mr.  Calla- 
ghan's  course  of  business  shows  plainly  that  whatever  his  opinion  may 
be  the  fact  is  that  although  he  ships  grain  from  Montreal  to  Pensa- 
cola, he  does  not  ship  any  via  Philadelphia  or  Baltimore. 
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Mr.  Eaton,  freight  solicitor  for  the  Erie  Eailroad  at  Chicago,  and 
Mr.  Blodgett,  contract  agent  for  the  New  York  Central's  Eed  Line  at 
Chicago,  and  Mr.  Kallman,  also  representing  that  railroad  company, 
testified  to  certain  shipments  via  Philadelphia  and  Baltimore,  Mr. 
Blodgett  stating  that  in  a  general  way  the  shipments  "  showed  that 
the  low  classes  of  cargo,  such  as  grain,  produce,  and  lumber,  his  road 
had  found  it  necessary  to  forward  via  the  differential  ports,  the  ocean 
rates  for  those  ports  being  as  low  or  lower  than  from  New  York  or 
Boston  " — ^rather  a  strained  deduction,  however,  as  his  recapitulation 
of  shipments  shows  that  New  York  and  Boston  got  68|  per  cent  of 
even  this  class  of  business  (p.  919). 

Mr.  Baldwin,  who  is  the  agent  at  New  York  of  the  Allan  Line  of 
steamships,  testifies  that  in  his  opinion  there  is  no  reason  why  the 
ocean  rates  from  Baltimore  and  Philadelphia  should  be  higher  than 
those  from  New  York,  because  the  wharf  rents  and  "  cost  of  turning 
the  ship  around"  are  higher  there  (pp.  939-940).  Mr.  Baldwin,  in 
effect,  states  also  that  the  greater  volume  and  variety  of  cargo  offer- 
ing at  New  York,  which  form  what  he  calls  the  "  velvet  "  of  the  cargo, 
does  not  alter  his  opinion  in  this  regard,  and  he  also  thinks  the  rail- 
road differential  ought  to  be  abolished ;  that  it  would  tend  to  equalize 
the  ocean  rate;  that  under  such  circumstances  more  traffic  would  cer- 
tainly move  through  New  York;  but  he  can  not  say  that  the  steam- 
ships would  then  continue  to  run  from  Philadelphia  and  Baltimore, 
as  that  "  is  a  question  of  owners  and  profits  "  (pp.  945-948). 

Mr.  Walther,  whose  firm  is  the  agent  for  several  steamship  lines, 
says  he  thinks  there  is  no  reason  why  ocean  freight  rates  should  be 
higher  from  Baltimore  than  from  New  York,  that  the  New  York 
lines  are,  under  normal  conditions,  compelled  to  take  a,  lower  rate 
because  of  the  operation  of  the  inland  differential,  but  as  conditions 
at  present  are  abnormal,  "  We  may  be  able  to  get  as  high  a  rate  on 
account  of  the  absence  of  cargo  in  the  South."  He,  too,  is  also  of  the 
opinion  that  at  the  same  ocean  rates  New  York  would  probably  obtain 
more  cargo,  because  if  rates  were  higher  "  it  would  be  worth  while 
seeking  the  cargo  "  (pp.  983-985). 

It  is  thus  seen  that  Mr.  Baldwin  and  Mr.  Walther  are  the  only 
men  in  the  steamship  business  to  testify  to  the  opinion  that  the  ocean 
freight  rates  ought  not  to  be  higher  from  Baltimore  and  Philadelphia 
than  from  New  York,  and  the  testimony  above  referred  to  is  abso- 
lutely all  that  was  produced  to  the  effect,  not  that  the  ocean  freight 
rates  are,  but  that  they  ought  to  be,  the  same  from  Philadelphia  and 
Baltimore  as  from  New  York  and  Boston. 

On  the  other  hand,  the  testimony  of  numerous  witnesses,  Messrs. 
Messmer  and  Spence,  called  by  counsel  for  the  New  York  interests, 
and  Messrs.  Neall,  Francis,  Todd,  Young,  Thayer,  Kamsey,  Upham, 
Gorman,  Hilkin,  and  Wight,  among  others,  testified,  in  substance  and 
effect,  that  the  immense  tonnage  collected  at  New  York  gives  to  the 
shipping  of  that  port  a  volume  and  variety  of  tonnage  which  justi- 
fies and  causes  a  lower  rate  of  freight  to  obtain  there,  especially  for 
the  heavy  articles  which  are  needed  to  load  the  ships  sufficiently  deep 
in  the  water. 

The  unanimous  testimony  is  that  steamships  sailing  to  and  from 
the  port  of  New  York  have  almost,  if  not  quite,  a  complete  monopoly 
of  the  first-class  passenger  business,  while  they  have  also  so  large  a 
proportion  of  the  second-class  and  especially  of  the  immigrant  class 
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of  passenger  business  that  they  may  be  said  to  have  almost  a  monop- 
oly of  that,  too,  and  that  these  passenger  steamers  supplement  their 
immense  passenger  earnings  by  carrying  freight,  which  obviously 
they  can  aiford  to  do  at  any  rate,  however  nominal,  necessary  to 
secure  the  freight  with  which  to  fill  their  space  and  give  them  the 
ballast  needed  to  carry  their  passengers  in  safety. 

The  testimony  was  also  unanimous  that  the  New  York  steamship 
lines  had  almost  if  not  completely  a  monopoly  of  the  high-class  and 
better-paying  freight,  and  that  in  respect  to  all  other  classes  of  freight 
they  reached  so  many  more  foreign  ports — 41  porta  not  reached  from 
Philadelphia  (Neall,  pp.  13-14) — sailed  so  much  more  frequently, 
and  are  of  so  much  larger  and  better  class  and  therefore  able  to  carry 
cargo  at  less  cost  per  unit,  that  the  export  and  import  trade  of  the 
United  States  naturally  trends  toward  them.  In  short,  the  advan- 
tages of  the  port  of  New  York  are  so  many,  so  great,  so  efficient  in 
concentrating  traffic,  and  so  well  known,  especially  to  this  Commission, 
as  to  need  no  further  particularization — and  it  would  be  a  waste  of 
time  and  space  to  point  out  the  many  phrases  in  which  many  differ- 
ent witnesses  have  testified  thereto  in  this  case. 

All  the  witnesses  last  mentioned  agreed  in  the  statement  that  the 
steamship  lines  plying  to  and  from  Philadelphia  and  Baltimore  must 
rely  upon  the  coarser  and  cheaper  kinds  of  freight  for  their  support — 
that  they  have  no  "  velvet,"  as  Mr.  Baldwin  calls  it — that  they  have 
great  difficulty  in  getting  cargo,  and  are  rarely  loaded  to  their  capac- 
ity, and  that  even  when  so  loaded  their  capacity  is  not  such  as  to 
reduce  the  cost  per  unit  as  low  as  that  of  the  vessels  plying  at  New 
York,  and  therefore  that  such  vessels  must,  as  a  general  rule,  get  a 
higher  rate  for  the  freight  carried  than  do  the  New  York  lines  to 
pay  the  expenses  of  their  longer  voyage  and  to  enable  them  to  con- 
tinue in  business. 

Mr.  Francis  (pp.  1 543-1597) ,  who  is  the  Chicago  agent  of  the  Allan 
Line,  which  maintains  a  regular  line  of  steamers  from  Montreal, 
Portland,  Boston,  New  York,  and  Philadelphia — and  also  formerly 
from  Baltimore,  which  line  was  discontinued  because  it  did  not  pay 
(p.  1549) — describes  the  course  of  business  in  the  export  trade.  As 
agent  of  the  Allan  Line,  having  vessels  sailing  from  the  various  ports 
mentioned,  his  business  was  to  sell  at  Chicago  the  space  on  these 
various  steamers  to  the  best  advantage,  and  to  distribute  such  part  of 
the  freight  obtained  by  him  as  was  not  already  routed  by  the  shipper 
in  such  manner  as  to  keep  each  and  all  of  his  lines  going.  He  states 
expressly  and  repeatedly  that  it  was  only  by  reason  of  the  lesser  in- 
land rate  to  Philadelphia,  which  enabled  him  to  make  concessions  ^o 
the  shipper,  that  he  could  get  cargo  for  his  line  there;  that  the 
shipper  gets  on  provisions  the  whole  of  the  difference,  and  on  flour 
part  of  the  difference  (pp.  1564^1565) ;  otherwise  at  equal  rates  they 
would  all  prefer  New  York. 

Mr.  Francis  explains  that  all  the  steamship  lines  have  agents  in 
Chicago  engaged  in  the  same  business  as  himself,  viz,  to  obtain 
freight  to  fill  the  space  for  the  lines  they  represent,  and  his  testimony 
fully  explains  the  tables  of  shipments  produced  by  Messrs.  Eaton, 
Baldwin,  Blodgett,  and  Kallman,  as  no  doubt,  in  each  case,  the  rate 
was  made  by  the  steamship  agent  so  as  to  secure  tonnage  needed  to 
load  his  vessel  at  Philadelphia  or  Baltimore.    Sto  also  Sxe  shipment 
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testified  to  by  Mr.  Callaghan  as  made  by  him  through  the  Johnson 
Line  at  Baltimore,  already  mentioned,  was  explained  by  Mr.  Ramsey, 
the  agent  of  that  line,  as  one  made  by  him  because  he  required  the 
freight  as  ballast.  He  had  a  ship  loaded  with  cattle,  and  he  took 
the  grain  at  whatever  margin  there  was  between  the  buyer's  and  the 
seller's  price  as  a  substitute  for  water  ballast  (p.  2017).  In  short,  it 
needs  only  to  be  stated  to  be  seen  that  the  smaller  class  of  vessels 
sailing  to  and  from  Philadelphia  and  Baltimore  must  need  to  get  on 
an  average  higher  rates  of  freights  upon  the  cheaper  and  coarser 
merchandise  with  which  they  are  loaded,  both  inbound  and  outbound, 
especially  when  they  have  only  part  cargoes  even  of  these,  than  do 
the  vessels  sailing  to  and  from  New  York,  where  they  have  as  a  rule 
larger  cargoes,  as  well  as  a  better  class  of  freight  both  ways.  It  goes 
without  saying  that  a  line  of  vessels  coming  into  port  well,  even  if 
only  partly,  loaded,  and  confident  of  a  return  cargo,  equally  as  good, 
can  pay  high  prices  for  wharf  accommodations.  Indeed,  the  rule 
that  high  rents  can  be  obtained  for  good  business  locations  is  not 
peculiar  to  wharves,  and  the  fact  that  the  rents  of  piers  at  New  York 
are  high  is  of  itself  proof  positive  that  the  business  there  is  good. 

The  tables  showing  the  number  and  character  of  the  steamship 
lines  sailing  from  New  York,  Philadelphia,  and  the  other  ports,  pre- 
pared by  both  sides,  to  which  may  be  added  the  very  complete  list 
compiled  by  the  Department  of  Agriculture  and  published  July  12, 
1904,  under  the  title  of  "  Methods  and  routes  of  exporting  farm 
products,"  show  clearly  the  immense  advantages  for  securing  ocean 
transportation  that  the  port  of  New  York  has  wherewith  to  counter- 
balance the  disadvantage  of  her  longer  distance  from  the  inland 
points  of  origin. 

Counsel  for  New  York  interests  offered  in  evidence  the  "  London 
and  Liverpool  agreement "  for  a  minimum  ocean  freight  rate  be- 
tween those  ports  and  the  Atlantic  ports  of  the  United  States,  which 
went  into  effect  January  31,  1902,  and  was  finally  abandoned  Feb-" 
ruary  4, 1904,  as  also  the  minutes  of  the  meetings  and  various  notices 
given  and  rates  made  and  modified  by  the  agents  who  procured  and 
handled  the  business  on  this  side  for  those  lines,  and  the  concliision 
sought  to  be  deduced  therefrom  seemed  to  be  that  whereas  at  that 
time  the  steamship  lines  made  their  ocean  rates  lower  at  New  York 
and  Boston  and  higher  at  Philadelphia  and  Baltimore  by  exactly 
the  amount  of  the  difference  in  the  inland  freight  rates — so  as  to 
'*  take  up  the  slack,"  as  it  was  graphically  expressed — therefore  that 
if  the  inland  freight  rates  were  reduced  to  the  same  rate,  the  ocean 
freights  would  be  made  to  conform  thereto,  and  that  therefore  the 
only  effect  of  the  difference  in  inland  rates  is  to  benefit  the  ocean 
lines  at  the  expense  of  the  rail  lines,  wherefore  they  should  be 
abolished. 

The  only  explanation  of  the  cause  and  intended  effect  of  the  Lon- 
don and  Liverpool  agreement  was  given  by  Mr.  Eamsey,  substantially 
as  follows:  That  it  was  a  well-known  fact  to  the  people  interested 
in  the  Atlantic  steamship  trade  that  in  the  fall  of  1901  they  were 
facing  a  very  serious  situation  in  the  United  States,  because  of  the 
loss  of  tonnage  incident  to  the  plainly  to  be  foreseen  failure  of  the 
corn  crop,  and  because  there  were  "  somewhere  about  100,000  tons  of 
tonnage  about  to  be  thrown  on  the  Atlantic  market,"  owing  to  the 
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discharge  of  the  ships  which  had  theretofore  been  hired  by  the 
British  Government  to  carry  troops  to  and  from  South  Africa. 

In  anticipation  of  these  contingencies,  and  to  avoid  the  disasters 
which  would  certainly  have  followed  a  scramble  for  freight,  the 
owners  deemed  it  wiser  to  try  to  secure  half  a  cargo  all  around,  even 
at  a  low  rate,  than  by  the  sort  of  competition  always  induced  in  a 
market  overcrowded  with  sellers,  to  reduce  the  rates  to  practically 
nothing. 

Mr.  Eamsey  expressly  states  that  the  owners  gave  no  consideration 
whatever  to  the  inland  rates  in  the  United  States. 

"VVlien  the  agreement  came  to  be  taken  up  by  the  American  agents 
of  the  steamship  lines  interested  therein,  the  possible  serious  effect 
of  the  inland  differential  upon  the  proposed  division  of  freight  under 
the  abnormal  circumstances  then  existing  was  seen,  and,  so  far  as 
Mr.  Eamsey  speaks  for  himself,  the  consequence  was  that  he  tried, 
and  he  says  "  we  all  tried,"  to  hold  the  agreement  together  by  making 
each  to  the  other  whatever  concessions  were  necessary  to  effect  the 
purpose  in  the  hope  that  conditions  would  soon  be  better.  (Ramsey, 
pp.  2132-2135.) 

The  record  of  the  association  and  the  oral  testimony  may  fairly  be 
stated  to  concur  in  showing  that  the  American  agents  made  fair  and 
diligent  efforts  to  carry  into  effect  and  maintain  in  practice  the  agree- 
ment made  by  their  principals.  On  the  better  class  of  freight,  includ- 
ing the  better  class  of  provisions,  it  had,  as  it  was  expected  to  have, 
no  effect  whatever.  That  went,  as  always,  to  New  York  and  to  Bos- 
ton, and  only  an  insignificant  part  to  Philadelphia  or  Baltimore,  and 
no  trace  of  dissension  appears  to  have  existed  in  respect  thereto — 
indeed,  in  point  of  fact,  the  agreement  was  limited  to  the  cheaper 
kinds  of  freight.  On  such  cheaper  freight,  however,  in  a  despairing 
effort  to  divide  the  tonnage  so  that  it  should  go  around,  the  agente 
appear  to  have  made  concessions  one  to  another  to  maintain  the  agree- 
ment, and  though  all  of  them  were  dissatisfied  and  all  complaining, 
yet  they  do  seem  to  have  conceded  to  the  southern  lines  from  time  to 
time  the  right  to  lower  their  rate  so  as  to  give  the  shipper  some  benefit 
of  the  inland  differential,  which  concession  all  the  lines  seemed  to 
recognize  as  being  absolutely  necessary  to  enable  the  Philadelphia 
and  Baltimore  lines  to  get  any  share  whatever  of  the  export  traffic 
from  the  West. 

None  of  the  lines  could  expect  to  get  anything  like  full  cargoes, 
while  every  line  needed  some  share  of  the  tonnage  offering  to  main- 
tain its  existence.  Naturally  there  were  times  when  there  was  more 
freight  offering  than  at  others,  and  there  were  times  when  there  was 
more  local  freight  at  one  port  than  at  another,  and  the  minutes, 
notices,  correspondence,  and  rates  published  by  the  association  under 
the  London  and  Liverpool  agreement,  taken  as  a  whole,  show  that 
the  American  agents  of  the  British  owners  did  in  good  faith  carry 
out  the  intention  of  the  agreement  by  reluctantly,  perhaps,  and  only 
under  strong  pressure,  conceding  each  to  the  other  from  time  to  time 
such  modification  of  the  agreement  as  was  nec:essary  to  maintain  the 
several  lines  in  existence,  and  therefore  necessary  to  prevent  the 
throwing  up  of  the  agreement,  and  it  certainly  appears  affirmatively 
that  the  attempt  to  "  take  up  the  slack  "  was  very  soon  abandoned. 

Even  so  the  agreement  was  abrogated  in  February,  1904,  while  yet 
the  conditions  had  not  materially  improved,  and  all  the  witnesses 


APPENDIX  B.  543 

4 

seem  to  agree  that  the  ocean  rates  during  the  year  1904  were  still 
abnormally  low,  the  cargoes  small,  and  the  business  unprofitable,  and 
the  ocean  competition  continued. 

It  can  not  be  fairly  inferred  from  anything  done  under  the  London 
and  Liverpool  agreement  that  the  English  owners  or  the  American 
agents  expected  or  supposed  that  the  Philadelphia  and  Baltimore 
lines  could  be  profitably  or  permanently  maintained  at  the  same  rates 
for  ocean  freights  as  prevailed  at  New  York  and  Boston,  nor  because 
of  the  fact  that  the  Baltimore  lines  were  content  to  accept  only  the 
limited  amount  of  freight  which  was  secured  by  the  limited  conces- 
sion to  which  they  were  restricted  under  the  agreement,  can  it  be 
inferred  that  the  rate  so  accepted  should  be  permanently  maintained. 

But,  however  this  may  be,  certain  it  is  that  Mr.  Francis  testified 
positively,  as  did  every  other  witness  who  had  personal  knowledge  of 
the  conditions  at  Philadelphia  and  Baltimore,  that  it  was  only  by 
reason  of  the  lesser  inland  rate  to  those  ports  that  the  steamship  lines 
there  can  be  maintained,  that  some  inducement  must  be  offered  by 
them  to  the  shipper  in  the  way  of  a  reduced  rate  to  secure  his  busi- 
ness, that  all  that  can  be  saved  by  the  steamships  out  of  the  difference 
in  the' inland  rate  is  needed  for  their  maintenance,  and  that  if  the 
inland  rates  are  made  the  same  the  business  of  the  steamship  lines 
at  Philadelphia  and  Baltimore  will  be  confined  to  freight  of  local 
origin,  that  they  can  not  afford  to  permanently  and  usually  reduce 
their  rates  to  obtain  western  products,  that  their  sailings  will  be 
reduced,  and  that  finally  the  lines  themselves  will  gO  out  of  existence. 
All  these  witnesses  concur  in  stating  that  at  least  the  full  2-cent  and 
3-cent  differential  on  grain,  as  well  as  on  other  merchandise,  is 
required  to  maintain  the  steamship  lines  at  the  ports  of  Philadelphia 
and  Baltimore. 

This  testimony  was  clear,  direct,  and  emphatic,  and,  excepting  the 
expression  of  opinion  by  Messrs.  Baldwin  and  Walther,  was  wholly 
without  contradiction.  It  came  from  men  who  have  knowledge  of 
the  business  and  who  state  not  only  the  result  of  their  own  experi- 
ence, but  the  result  of  conferences  with  shipowners  and  agents  at 
New  York  and  in  Europe,  and  it  was  emphasized  by  the  testimony 
of  shippers  at  Philadelphia  and  Baltimore,  who  find  it  so  often 
cheaper  to  pay  railroad  freights  from  their  factories  to  New  York, 
and  even  as  far  as  Boston,  and  the  ocean  rates  from  there,  rather  than 
pay  the  ocean  rate  only  from  their  home  ports  of  Philadelphia  and 
Baltimore. 

This  testimony  can  not  be  disregarded,  nor  can  any  ingenuity  of 
counsel  argue  it  away.  It  is  respectfully  insisted  that  it  is  absolutely 
conclusive  so  far  as  the  condition  of  ocean  transportation  and  the 
rates  chargeable  therefor  bear  upon  this  inquiry. 

ALL-EAIIi   GRAIN. 

The  Erie  Canal  furnished  the  first  outlet  to  the  sea  for  the  grain 
raised  in  what  was  then  called  the  West,  and  the  opening  of  a 
through  all-rail  route  from  New  York  to  Chicago  ever  the  line  of 
■the  New  York  Central  Company  added  to  the  tonnage  of  New  York 
Harbor  theretofore  brought  by  water  that  also  which  came  by  rail- 
road, so  that  at  that  time  New  York  had  the  monopoly  of  the 
business. 
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In  1853  the  lines  of  the  Baltimore  and  Ohio  Railroad  Company 
were  opened  for  business  to  Wheeling,  and  in  the  next  year  those  of 
the  Pennsylvania  Eailroad  Company  were  put  in  operation  through 
to  Pittsburg,  so  tliat  the  grain  grown  along  the  Ohio  Eiver,  of  which 
Cincinnati  was  then  an  important  shipping  point,  could  find  its  way 
by  a  shorter  line  to  the  ports  of  Baltimore  and  Philadelphia  in  com- 
petition with  the  port  of  Ncav  York. 

At  that  time  grain  furnished  by  far  the  most  important  tonnage 
both  of  the  railroads  and  of  the  ocean  carriers,  but  it  may  readily  be 
inferred  that  the  canal  route  in  summer  and  the  all-rail  route  in 
winter  to  New  York  furnished  a  better  transportation  than  did  the 
river  and  rail  route  to  Baltimore  and  Philadelphia,  whether  in  win- 
ter or  in  summer.  Thus  the  competition  then  was  rather  as  between 
sections  west,  as  well  as  east,  than  between  the  carriers,  as  under  the 
conditions  of  transportation  then  existing  it  was  probably  as  difficult 
and  as  expensive  to  send  grain  raised  in  southern  Ohio  to  New  York 
or  Boston  as  it  was  to  send  grain  raised  in  northern  Ohio  to  Phila- 
delphia or  Baltimore. 

Soon,  however,  these  conditions  changed,  and,  as  already  pointed 
out  the  lines  of  communication  were  gradually  extended  until  the 
wliole  grain-raising  territory — itself  vastly  expanded  and  pushed 
bade  far  beyond  limits  then  thought  possible — became  competitive 
and  reached  by  lines  to  all  four  cities,  to  new  ports  on  the  Atlantic, 
and  to  ports  on  the  Gulf  of  Mexico. 

Without,  however,  going  over  this  past  history  and  referring  only 
to  the  record  in  this  case  it  will  be  seen  that  of  this  export  business 
the  only  table  given  in  evidence  which  shows  all  the  exports  of  the 
principal  grains  of  wheat,  corn,  and  oats,  both  domestic  and  Can- 
adian, from  all  the  Atlantic  and  Gulf  ports,  is  the  Exhibit  P,  No. 
Ill,  which  was  made  up,  not  from  the  statistics  of  the  commercial 
exchanges,  but  from  the  private  statistics  in  the  office  of  Peter  Wright 
&  Son  (Saunders,  p.  IICI).  Mr.  McKnight  states  that  the  figures 
in  this  exhibit  do  not  agree  with  the  statistics  of  the  New  York, 
Boston,  Baltimore,  and  Philadelphia  conmiercial  exchanges,  respec- 
tively, nor  with  those  in  the  Government  reports,  yet  neverthSess 
that  the  differences  are  not  such  as  to  affect  the  percentages ;  so  that 
as  none  of  these  statistics  are  exactly  accurate  this  exhaustive  exam- 
ination by  Mr.  McKnight  would  seem  to  show  that  the  information 
in  the  Messrs.  Wright's  statistical  department  is  as  good  as  any.  As 
this  table  is  a  continuation  of  that  which  was  produced  in  the  case 
of  the  New  York  Produce  Exchange  v.  The  Baltimore  and  Ohio  Rail- 
road (7  1.  C.  C.  Rep.),  and  was  then  referred  to  by  the  Commission 
as  specially  convenient  (see  the  same  interleaved,  7  I.  C.  C.  Rep.,  pp. 
640-641),  it  is  now  referred  to  as  being  more  comprehensive  than 
any  other  in  the  case,  and  quite  as  exact  as  the  nature  of  the  case 
permits. 

Although  this  table  covers  the  years  1878  to  1903,  both  inclusive, 
twenty-six  years  in  all,  it  does  not  "seem  possible  to  derive  any  conclu- 
sion from  it  as  to  what  effect,  if  any,  the  existence  of  the  differential 
had  upon  the  grain  traffic.  The  total  exportation  varies  from  year  to 
year,  and  considerably — from  174,500,000  bushels  in  1878  down  to 
52,800,000  bushels  in  1888  and  up  to  388,000,000  in  1898,  and  now 
down  again  to  188,000,000  bushels  in  1903. 
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So  also  the  number  of  bushels  exported  from  each  of  the  ports  and 
the  percentage  of  the  exportation  of  each  of  the  ports  relatively  to 
the  whole  varies  from  year  to  year ;  and  although,  naturally,  as  the 
total  decreases  or  increases  the  amount  exported  from  each  port  like- 
wise decreases  or  increases,  yet  the  percentage  of  such  increase  or 
decrease  from  the  several  ports  seems  to  differ  in  each  year,  and  the 
same  is  also  true  in  respect  to  the  percentages  from  the  four  ports 
of  Boston,  New  York,  Philadelphia,  and  Baltimore,  relatively  to  each 
other,  which  are  the  four  ports  supposed  *o  be  specially  affected  by 
the  differential. 

Taking  the  first  and  the  last  year,  we  see  that  out  of  a  total  export 
of  174,500,000  bushels  in  1878  New  York  exported  79,600,000  bushels, 
or  45.6  per  cent  of  the  whole,  and  51.36  per  cent  as  between  the  four 
cities,  while  Philadelphia  exported  28,600,000  bushels,  or  16.5  per  cent 
of  the  whole,  and  18.44  per  cent  as  between  the  four  cities.  Out  of  a 
total  exportation  of  188,000,000  bushels  in  1903  New  York  exported 
only  40,000,000  bushels,  or  21.3  per  cent  of  the  whole,  but  44.5  per  cent 
as  between  the  four  cities,  while  in  that  year  Philadelphia  exported 
13,500,000  bushels,  or  only  7.2  per  cent  of  the  whole  and  but  15  per 
cent  as  between  the  four  cities,  so  that  although  New  York  lost  nearly 
one-half  in  the  quantity  of  her  export  grain,  Philadelphia  lost  more 
than  one-half  of  her  quantity  in  export  grain ;  and  while  relatively 
as  between  the  four  cities  New  York  lost  7  per  cent  of  its  traffic,  yet 
Philadelphia  lost  11  per  cent  of  its  traffic. 

But  from  another  point  of  view  New  York  must  have  been  a  great 
gainer  in  her  railroad  tonnage,  because  by  reference  to  Exhibit  P, 
No.  107  (as  amended  to  obviate  the  discrepancy  pointed  out  at  the 
hearing) ,  we  find  that  in  1878  New  York  received  by  canal  more  than 
63,000,000  bushels  of  grains,  the  great  bulk  of  which  were  wheat, 
com,  and  oats,  while  in  1903  she  only  received  of  the  same  grains 
about  13,000,000  bushels,  a;nd  allowing  for  this  difference  of  some 
30,000,000  bushels  in  her  receipts  by  canal,  it  would  seem  to  neces- 
sarily follow  that  New  York  had,  notwithstanding  the  differential, 
enormously  increased  both  in  quantity  and  relatively  her  railroad 
grain  trade,  with  which  alone  this  inquiry  is  concerned. 

Certainly  there  is  nothing  in  all  this  to  indicate  that  the  differential 
has  served  to  favor  Philad^phia  in  her  grain  trade  at  the  cost  of  New 
York  or  of  any  other  port. 

Comparing  Boston  and  Baltimore  for  the  same  two  years  of  1878 
and  1903,  it  will  be  seen  that  while  Baltimore  decreased  very  consid- 
erably it  did  not  decrease  quite  as  much  relatively,  while  Boston 
increased  both  in  the  quantity  of  her  export  and  in  her  percentage 
relatively  to  the  whole,  and  also — ^in  fact,  more  than  double — her  per- 
centage relatively  to  the  four  cities. 

The  largest  exportation  for.the  whole  country  shown  on  the  exhibit 
was  388,000,000  bushels  in  1898,  and  of  that  New  York  exported 
118,500,000  bushels,  or,  gay,  31  per  cent  of  the  total  and  45  per  cent 
as  between  the  four  cities,  while  Philadelphia  exported  42,600,000 
bushels,  or  about  11  per  cent  of  the  total  and  16  per  cent  as  between 
the  four  cities.  In  the  year  1903  the  total  exportation  fell  off  to 
188,000,000  bushels,  of  which  New  York  exported  40,000,000  and 
Philadelphia  13,500,000  bushels.  Both  cities  lost  tonnage  as  the  total 
tonnage  decreased,  and  nearly  in  the  same  proportion,  but  while  New 
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York  lost  rather  less  than  two-thirds  of  the  grain  she  exported  in  the 
year  of  the  bumper  crop,  Philadelphia  lost  rather  more  than  that  pro- 
portion of  the  grain  she  exported  in  that  same  year. 

Again,  comparing  Boston  and  Baltimore,  as  between  these  two 
years  we  find  that  Boston's  exportation  decreased  from  33,000,000 
bushels  to  13,000,000  bushels,  a  loss  of  20,000,000  bushels,  while  Balti- 
more's export  fell  off  from  69,000,000  bushels  to  22,500,000  bushels, 
or  a  loss  of  46,500,000  bushels.  Again,  it  is  impossible  to  deduce 
from  these  results  any  reason  to  believe  that  New  York  or  Boston 
has  lost  any  grain  trade  to  Philadelphia  or  Baltimore  by  reason  of 
the  differential. 

These  comparisons  can  be  extended  ad  nauseam,  but  the  fact  re- 
mains that,  taking  all  the  years  together,  taking  the  three  grains 
together,  bearing  in  mind  the  total  quantity  for  export,  and  bearing 
in  mind  that  generally  it  is  only  in  the  years  of  large  crops  that  there 
is  any  full  cargo  business  done,  and  that  for  the  full  cargo  business 
the  ports  of  Philadelphia  and  Baltimore  are  at  less  disadvantage  as 
compared  with  New  York  than  in  respect  to  the  berth  lot  business, 
it  may  confidently  be  asserted  that  it  is  impossible  to  say  that  the 
variation  in  the  trade  as  between  the  ports  has  been  caused  by  the 
differential  now  under  inquiry ;  on  the  contrary,  when  it  is  seen  that 
the  variations  in  the  exportation  from  the  several  ports,  relatively  to 
the  total  and  relatively  to  each  other,  constantly  varied,  and  bearing 
in  mind  that  the  differential  was  a  constant  quantity,  it  must  be 
assumed  that  the  existence  of  the  differential  had  no  other  effect 
than  that  which  it  was  intended  to  have,  and  for  which  it  was  insisted 
upon,  viz,  that  the  port  nearest  the  point  of  origin  of  the  trade  ana 
farthest  from  the  point  of  destination  of  the  trade  should  have  an 
inland  rate  which  should  express  in  some  degree  the  advantage  of 
its  nearness  to  the  point  of  origin  and  the  less  expensive  terminal 
service  required  at  it,  as  against  its  greater  distances  from  the  point 
of  destination,  and  so  be  enabled  to  snare  in  the  country's  business. 

EX-LAKD   GEAIN. 

The  right  of  Philadelphia  and  Baltimore  to  a  differential  on  the 
ex-lake  grain  is  a  necessary  consequence  of  their  right  to  a  lesser 
freight  rate  on  all-rail  grain  coming  from  the  same  points  of  origin, 
although  by  a  different  route. 

Of  the  three  eastern  lake  ports,  Fairport  and  Erie  are  so  much 
nearer  and  more  closely  connected  with  Philadelphia  and  Baltimore 
that,  naturally,  those  cities  afford  the  cheapest  route  to  the  sea  from 
those  points,  and  this  practically  has  never  been  questioned,  but  the 
tonnage  coming  that  way  is  so  inconsiderable  as  not  materially  to 
affect  the  trade.  Buffalo  is  so  much  the  largest  point  of  concentra- 
tion, and  the  extent  of  its  tonnage  so  far  outweighs  the  other  two, 
that  it  alone  needs  any  particular  consideration. 

From  Buffalo  the  shortest  route  distances  are  410  miles  to  New 
York,  416  miles  to  Philadelphia,  and  396  to  Baltimore,  differences 
in  distance  relatively  so  small  as  to  be  negligible.  (N.  Y.  Statistics, 
p.  34.)  But  if  it  be  conceded  that  the  ports  of  Philadelphia  and 
Baltimore  do  not  possess  the  advantage,  in  respect  to  Buffalo,  of  the 
materially  shorter  distance  which  they  have  in  respect  to  tjie  all-rail 
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grain  generally,  yet  it  must  likewise  be  conceded  that  inasmuch  as 
the  lesser  rate  heretofore  conceded  them  does  not  fully  express  their 
lesser  distances  from  the  points  of  origin  of  the  all-rail  grain,  so  it 
is  only  proper  that  this  should  be  balanced  by  according  to  them  some 
difference  from  the  only  considerable  point  of  shipment  in  respect  to 
which  they  do  not  have  the  advantage  of  the  lesser  distances. 

Espectalhr  is  this  so  when  it  is  remembered  that  the  grain  conc.m- 
trated  at  Buffalo  originates  at  the  same  points  as  does  the  a  11 -rail 
grain,  and  that  unless  a  differential  is  accorded  to  Philadelphin,  and 
Baltimore  on  that  grain  from  Buffalo,  it  is  necessary  to  accord  to 
Philadelphia  and  Baltimore  the  larger  differential  on  the  grain  from 
the  points  of  origin  which  their  proximity  to  those  points  justlj'  en- 
titles them  to.  It  will  be  conceded,  or  at  any  rate  is  very  plain,  that 
the  amount  of  the  differential  is,  and  is  intended  to  be,  an  approxima- 
tion of  the  average  lesser  distance  from  the  various  points  of  origin 
to  the  ports  of  Philadelphia  and  Baltimore,  and  it  will  also  be  con- 
ceded, or  at  any  rate  is  clearly  proven,  that  that  differential  does  not 
fairly  express  that  difference  in  distance  in  respect  to  said  points  of 
origin,  and  it  therefore  follows  that  it  ought  to  be  extended  to  include 
the  transportation  from  Buffalo,  or  otherwise  be  amended  to  more 
accurately  express  the  difference  in  distance  from  the  points  of 
origin. 

Although  Mr.  Guilford  seemed  to  think  that  the  ex-lake  differen- 
tial was  unheard  of  until  1893  (p.  71),  and  Mr.  Caldwell  thinks  this 
differential  is  of  very  recent  origin,  yet  the  evidence  plainly  shows- 
that  for  many  years,  and  until  quite  recently,  the  ports  of  Philadel- 
phia and  Baltimore  have  been  accorded  a  lesser  rate  from  Buffalo 
than  the  ports  of  New  York  and  Boston. 

Mr.  Guilford  thinks  that  it  was  not  until  1891  that  the  rail  compe- 
tition for  the  ex-lake  grain  became  effective,  and  exhibit  page  107 
certainly  does  indicate  that  the  transportation  of  grain  by  railroad 
at  New  York  from  Buffalo  during  the  season  of  navigation  did  com- 
mence to  increase  considerably  at  that  time,  and  the  receipts  by  canal 
to  correspondingly  diminish,  although  it  was  not  until  1895  that  the 
change  in  the  trend  of  the  trade  from  canal  to  railroad  was  fully  es- 
tablished. Mr.  Guilford  admits  that  in  1893  and  1894  the  Philadel- 
phia lines,  by  which  he  means  the  railroads  from  Buffalo  to  Philadel- 
phia and  Baltimore,  were  allowed  to  charge  one-half  cent  per  bushel 
less  than  the  New  York  rate,  but  says  that  in  1895  each  line  made  its 
own  rate,  a  condition  which  evidently  did  not  result  satisfactorily, 
because  when  the  Joint  Traffic  Association  was  formed  a  one-half 
cent  per  bushel  lesser  rate  to  Philadelphia  and  a  three-quarters  cent 
lesser  rate  to  Baltimore  was  established,  and  continued  until  March, 
1898,  since  which  time,  according  to  Mr.  Guilford,  the  rates  have  been 
the  same  until  the  "  paper  war  of  rates  "  commenced  in  1903. 

Mr.  Caldwell  testifies  that  he  became  vice-president  of  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  in  charge  of 
traffic,  in  1899,  and  as  such  officer  a  member  of  the  grain  committee 
which  was  formed  in  1900,  and  that  there  has  been  no  ex-lake  differ- 
ential since  he  became  acquainted  with  the  business,  but  he  also  states 
that  in  1899  the  Buffalo-New  York  rates  were  cut  to  2  cents  to  2^ 
cents  per  bushel,  which  was  a  rate  that  admitted  of  no  further 
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reduction  and  would  of  itself  have  prevented  the  allowance  of  any 
differential,  as  the  trade  would  not  be  worth  having.  In  1900, 
however,  when  the  grain  committee  was  formed,  the  ex-lake  grain 
rates  were  raised,  but  as  the  .Philadeli)hia  lines  were  not  members 
of  that  committee  they  paid  no  attention  to  the  rates  fixed  by  it, 
and,  as  Mr.  Caldwell  admits,  the  ex-lake  grain  rates  were  "  demor- 
alized a  number  of  times  by  the  action  of  the  Philadelphia  and  Bal- 
timore lines  "  (p.  596). 

Mr.  Thayer  testifies  that  the  Pennsylvania  Railroad  built  its  grain 
elevator  at  Erie  as  early  as  1869^  and  established  its  Anchor  Line 
connection  to  handle  ex-lake  gram,  and  continued  to  handle  it  in 
large  quantities  over  its  Philadelphia  and  Erie  line  for  years,  and 
that  as  early  as  1880  there  was  as  high  as  from  30,000,000  to  40,000,- 
000  bushels  of  grain  shipped  ex-lake,  a  large  part  of  which  he  thought 
must  have  been  for  export  (p.  1745) — certainh'  the  trade  goes  much 
further  back  than  Mr.  Guilford  thinks. 

At  all  events  there  is  an  agreement,  under  date  of  1889,  made  by  the 
trunk  lines  and  on  file  with  the  Commission,  allowing  a  differential 
on  ex-lake  grain  "not  to  exceed  the  all-rail  differential"  (p.  1766). 
As  stated  by  Mr.  Guilford  (pp.  73,  131-132),  an  agreed  differential 
continued  in  force  until  1895,  when  the  rates  became  demoralized, 
and  Mr.  Thayer  adds  that  during  the  time  of  demoralization,  "  when- 
ever the  rate  was  large  enough  to  permit  us  (the  Pennsylvania  Rail- 
roafl  Company)  to  take  the  differential  we  took  it,  and  when  it  was 
"not  large  enough  we  did  not  get  any  grain  "  (p.  1757).  As  already 
stated,  the  demoralization  of  rates  resulted  in  the  formation  of  the 
Joint  Traffic  Association,  which  went  into  effect  on  January  1,  1896, 
and  the  differential  on  ex-lake  grain  was,  of  course,  at  once  estab- 
lished as  the  only  means  of  maintaining  rates.  (Thayer,  p.  1757; 
Guilford,  pp.  73-78.)  Later  on,  in  1898,  the  Joint  Traffic  Associa- 
tion reversed  itself,  because,  as  Mr.  Guilford  says,  there  was  a  good 
deal  of  dissatisfaction  (p.  75),  but  also  decided  that  the  differential 
should  still  apply  to  berth  lots  (Thayer,  p.  1757;  Guilford,  pp.  138- 
l39,who  thinks  that  there  was  no  need  of  the  differential  on  cargo 
lots) ;  but  as,  of  course,  there  was  no  means  to  discriminate  between 
ordinary  shipments  and  berth  lots,  equally  of  course  another  period 
of  demoralization  set  in,  during  which  time  the  Pennsylvania  Kail- 
road  Company  did  as  before  it  did. 

After  war  came  peace,  and  the  differential  was  restored,  amounting 
to  1  cent  per  100  pounds  to  Philadelphia,  which  rate  prevailed  wheh 
the  petition  of  The  New  York  Produce  Exchange  v.  The  Baltimore 
and  Ohio  Railroad  Company  et  al.  was  argued  before  this  Commis- 
sion in  1897. 

It  is  to  be  noted  that  the  fairness  of  it  was  admitted  by  the  Joint 
Traffic  Association,  as  quoted  by  counsel  for  the  New  York  Produce 
Exchange  in  their  brief,  then  presented  and  still  on  file  with  this 
Commission : 

The  differential  from  Buffalo  in  favor  of  Philadelphia  is  perfectly  fair.  It 
should  be  remembered  that  no  grain  grows  in  Buffalo.  It  comes  from  Chicago. 
If  Philadelphia  needs  2  cents  per  100  on  all-rail  grain,  there  is  no  reason  why 
on  the  grain  stopped  at  Buffalo  (or  Brie  for  the  Pennsylvania  Road)  there 
should  not  be  a  Icent  differential.  (See  Preliminary  Brief  of  New  York 
Produce  Exchange,  p.  34.) 
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Iji  its  opinion  filed  in  that  case  this  Commission  then  said : 

At  the  time  of  the  filing  of  this  complaint  the  rates  from  lake  ports  to  Boston, 
New  York,  Philadelphia,  and  Baltimore,  respectively,  per  100  pounds,  were  as 
follows : 


To— 


Grain. 


Flour. 


Pi'o  vi- 
sions. 


New  York 

Boston,  for  export. 

Philadelphia 

Baltimore 


Cents. 
11 
11 
10 
10 


Cents. 
11 
11 
10 
10 


Cents. 


16 
16 
16 
16 


Special  commodity  rates  by  the  bushel  Avere  also  in  effect  from  these  lake 
ports  to  the  above-named  cities.  They  were  in  lots  of  8,000  bushels  and*  over  to 
one  consignee  and  one  destination,  as  follows : 


To- 

Wheat. 

Ctorn. 

Barley. 

'Oats. 

New  York 

Cents. 
5 
5 
4 
4 

Cents. 

1 

3i 

Cents. 

1 

3t 

Cents. 
3i 

E 

Philadelphia       

W 

8 

It  will  be  seen  from  the  above' tables  that  the  regular  differential  upon  grain 
when  shipped  in  carload  lots  by  the  100  pounds  is  1  cent  in  favor  of  Baltimore 
and  Philadelphia ;  when  shipped  under  the  special  commodity  tariff  by  the 
bushel  it  is  considerably  more,  being  1  cent  per  bushel  in  the  case  of  wheat  and 
com  and  one-half  cent  per  bushel  in  the  case  of  barley  and  oats.  Grain  for 
export  would,  of  course,  always  be  shipped  under  the  commodity  tariff.  (N.  Y. 
Prod.  Ex.  V.  Bait.  &  Ohio  R.  R.  Co.  et  al.,  7  I.  C.  C.  Rep.,  616-617.) 

In  June,  1900,  there  was  another  dispute,  and  as  the  amount  of  the 
differential  could  not  be  agreed  upon  the  Pennsylvania  Eailroad  com- 
promised the  matter  by  accepting  an  equal  railroad  rate,  but  by  waiv- 
ing tiie  elevator  charge  at  Philadelphia  secured  an  arrangement  much 
to  the  advantage  of  that  city. 

This  continued  until  the  opening  of  navigation  in  1902,  when  the 
question  was  reopened,  and  finally,  because  the  Pennsylvania's  lines 
were  congested  and  it  was  unable  to  handle  the  business,  so  that  it  was 
not  in  fact  a  live  question  at  the  moment,  that  company  allowed  the 
matter  to  stand  over  until  in  1904.  When  it  was  again  ready  to  take 
up  the  business  it  published  a  rate  of  four-tenths  cent  per  bushel  to 
Philadelphia  below  the  New  York  rate.  This  was  unsatisfactory  to 
the  New  York  roads,  and  resulted  in  the  "  paper  war  of  rates  "  until 
the  published  rate  became  as  low  as  tWo-tenths  cent  per  bushel,  but  as 
there  was  then  no  substantial  amount  of  grain  to  move  the  published 
rate  was  immaterial,  and  there  was  nothing  in  fact  done  under  it. 
This  continued  until  this  Commission  ordered  the  pending  inquiry, 
.when  the  matter  was  turned  ove"r  to  Mr.  McCain,  as  has  already  been 
explained. 

During  the  whole  time,  however,  as  Mr.  Caldwell  admits,  the 
ex-lake  grain  trade  of  Baltimore  was  protected  by  a  rate  fixed  by  the 
Baltimore  and  Ohio  Railroad,  against  which  he  protested,  but  which 
he  was  unable  to  stop — and  it  was  also  notorious  that  grain  was  mov- 
ing in  sufficient  quantities  to  meet  the  actual  needs  of  the  port  of 
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Pliiladelphia,  by  way  of  the  Reading  Eailroad,  which  is  the  Philadel- 
phia connection  of  several  of  the  lines  converging  at  Buffalo. 

Both  Mr.  Guilford  and  Mr.  Caldwell  explained  that  the  ex-lake 
grain  has  been  put  in  charge  of  a  committee  called  the  New  York 
grain  committee,  composed  of  the  New  York  Central  Railroad  Com- 
pany, the  West  Shore  Railroad  Company,  the  Delaware,  Lackawanna 
and  Western  Railroad  Company,  the  Erie  Railroad  Company,  and  the 
Lehigh  Valley  Railroad  Company,  which  committee  fixes  the  rate,  and 
Mr.  Harriott,  as  the  joint  agent  thereof,  apportions  the  shipments 
(Harriott,  p.  744) ;  the  Philadelphia  lines  are  invited  to  attend  the 
meetings  of  the  committee,  but  as  they  are  not  allowed  to  vote  they 
are  in  no  way  bound  by  its  action. 

As  asked  by  one  of  the  Commission ; 

Commissioner  Peouty.  Wliat  difference  does  it  malre  whether  it  comes  all  rail 
to  Buffalo,  or  whether  It  comes  part  rail  and  part  boat? 

Mr.  Oaxdweix.  Well,  in  the  first  place,  the  principle  of  the  all-rail  differential, 
as  announced  in  the  Thurman  award,  was  not  intended  to  be  applicable  to  this 
ex-lalie  business.  In  the  second  place,  the  business  comes  into  Chicago  by  cars, 
and  goes  into  the  elevators  and  loses  its  identity.  It  then  becomes  a  separate 
shipment  by  lalie,  with  a  fluctuating  rate  to  Buffalo.  It  may  go  to  one  place  and 
it  may  go  to  another  after  it  gets  to  Buffalo.  It  becomes  and  we  treat  it  as  a 
local  shipment.  We  make  local  rates  for  it  oast  of  Buffalo.  It  is  not  a  through 
rate.  In  addition  to  that,  as  a  Buffalo  proposition,  we  have  no  differential  rates 
from  Buffalo.  We  have  no  differential  of  any  Ivind  in  effect  at  Buffalo  to  Balti- 
more or  Philadelphia  on  any  traffic.  Why  should  it  apply  on  ex-lake  grain 
shipped  from  Buffalo? 

And  he  adds  in  response  to  a  further  question,  that  he  thinks  that  in 
a  "  transportation  sense  "  the  traffic  originates  at  Buffalo  (pp.  559- 
560). 

It  is  hardly  necessary  to  point  out  that  the  Thurman  award  applied 
to  all  grain  without  distinction,  and  that  then  and  long  afterwards  and 
continuously  the  railroads  themselves  agreed  in  this  construction,  so 
that  Mr.  Caldwell  is  clearly  mistaken  in  his  first  supposition. 

In  respect  to  the  remainder  of  his  reasons  it  is  enough  to  say  that 
we  are  not  dealing  with  words  in  their  transportation  or  in  any  other 
sense,  but  with  facte,  and  as  it  can  make  no  difference,  as  Mr.  Com- 
missioner Prouty  intimates,  whether  the  grain  comes  by  all  rail  or 
partly  by  rail  and  partly  by  boat,  it  can  make  no  difference  in  the 
application  of  the  differential. 

Furthermore,  however,  and  quite  important,  is  the  fact  that  this 
grain  is  transported  to  New  York  under  a  system  directly  prohibited 
by  the  statute.  As  explained  by  Mr.  Guilford,  although  the  New 
York  lines  do  publish  and  file  an  "  at  and  east "  rate  from  Buffalo, 
which  was  accepted  by  the  auditor  of  this  Commission  as  meaning 
something,  the  New  York  lines  actually  transport  under  another  and 
unpublished  rate.  Mr.  Guilford  says :  "  We  have  a  rate.'  at  and  east ' 
of  Buffalo  to  New  York  which  we  do  not  publish.  Being  entirely 
within  the  State,  we  do  not  file  any  tariff  of  it.  That  is  the  rate  that 
does  the  business  "  (p.  69).  Mr.  Oaldwell  also  in  effect  says  the  same 
thing. 

But  the  fact  is  not  as  they  state  it.  Practically  every  bushel  of 
grain  carried  from  Buffalo  to  New  York  for  export  "goes  through  New 
Jersey  and  is  lightered  from  the  New  Jersey  side  of  the  Hudson 
River.  Much  of  it  goes  through  Pennsylvania,'  also ;  and  hence,  how- 
ever Mr.  Guilford  or  Mr.  Caldwell  may  be  advised,  it  is  interstate 
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commerce  and  subject  to  regulation  by  the  acts  of  Congress  in  that 
behalf.     (Hanley  v.  Kan.  City  &  South'n  Ewy.  Co.,  187  U.  S.,  618.) 

The  publication  of  these  rates  in  force  from  Buffalo  to  New  York 
should  be  insisted  upon,  and  strict  conformity  therewith  should  be 
enforced  by  this  Commission.  Publicity  of  itself  will  do  much  to 
settle  the  question  of  the  ex-lake  differential. 

GKAIN. 

As  to  the  grain  trade  in  general,  every  witness  who  testified  upon 
th'e  subject  agreed  in  stating  that  for  various  reasons,  mainly  the 
much  larger  market  at  New  York,  the  more  frequent  sailings  there- 
from, and  the  opportunity  to  reach  manj'  more  foreign  markets  there 
given,  it  was  impossible  to  move  grain,  whether  from  differential  ter- 
ritory or  ex-lake,  in  any  large  quantity  through  Philadelphia  at  the 
same  through  rate  as  via  New  York,  and  that  the  full  differential  of 
2  cents  on  all  rail  and  1  cent  on  ex-lake,  which  were  until  recently 
accorded,  are  necessary  to  enable  her  steamship  lines  to  get  the  grain 
they  require  for  cargo. 

Even  then,  and  with  this  differential,  it  frequently  happens  that  no 
grain  at  all  will  move  through  Philadelphia  for  months  at  a  time. 
(Neall,  p.  1235.) 

It  is  no  answer  to  this  to  produce  complicated  tables,  each  purport- 
ing to  show  some  part  of  the  shipments  of  grain  for  some  part  of  the 
year  to  and  from  New  York,  and  to  argue  therefrom  that  the  grain 
trade  of  New  York  has  been  injured  by  the  operation  of  the  differ- 
ential. 

It  may  well  be  that  if  one  subtracts  from  the  grain  that  now  goes 
through  New  York  that  part  which  reaches  her  by  way  of  the  canal, 
because  she  claims  that  is  hers  anyhow,  and  all  the  grain  that  comes  to 
her  ex-lake  by  rail,  because  she  ought  to  have  had  it  by  canal,  and  all 
the  grain  that  comes  from  Canada  or  nondifferential  territory,  because 
that  is  so  much  nearer  to  her  that  it  would  naturally  go  to  her  in  pref- 
erence to  going  to  Philadelphia  and  Baltimore,  and  deducts  from  the 
amoimt  of  her  exports  of  gi-ain  all  that  goes  to  ports  to  which  Phila- 
delphia and  Baltimore  have  no  lines,  it  may  be  argued  that  New  York 
has  lost  some  of  her  grain  traffic,  but  the  answer  to  it  is  twofold,  viz : 

First.  The  statistics  on  Exhibit  P,  No.  Ill,  already  alluded  to, 
clearly  indicate  that  the  variations  of  the  grain  trade  in  New  York 
can  not  be  attributed  to  a  differential  which  has  been  in  constant  force 
during  the  whole  of  the  twenty-six  years  covered  by  that  table, 
because  if  the  lower  inland  rate  any  more  than  balanced  the  advan- 
tages of  New  York  would  not  the  tendency  be  equally  constant  and 
always  downward  ? 

Secondly.  "\^Tiatever  variations  there  may  have  been  in  the  grain 
trade  of  Sfew  York,  said  statistics  show  clearly  that  Philadelphia  and 
Baltimore  have  not  increased  at  her  expense. 

It  is  quite  true  that  of  the  export  grain  trade,  as.  of  all  other  trade, 
export  and  import.  New  York  has  not  now  so  large  a  share  of  the 
whole  as  she  had  when  the  country  was  only  half  as  large,  and  that  as 
new  ports  have  sprung  up  and  old  ones  have  grown  with  the  general 
growth  of  the  whole  country  in  population,  wealth,  and  diversifica- 
tion of  industries,  their  trade  has  increased,  but  there  is  nothing  in  all 
this  to  indicate  that  their  lesser  ireight  rate  has  caused  Philadelphia 
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or  Baltimore  to  increase  her  trade  at  the  expense  of  New  York,  or  of 
any  other  part  of  the  country. 

On  the  con-rary,  the  evidence  conclusively  is  that  the  railroad 
grain  trade  of  New  York  has  very  largely  increased,  and  it  is  the 
fault  of  New  York  itself  if  she  does  not  add  to  it  the  grain  by  canal. 
Exhibit  P.  No.  107,  a°  ituended,  shows  the  enormous  decrease  in  the 
receipts  of  grain  at  JNew  York  by  the  canal.  In  1880  New  York 
received  by  canal  more  than  69,000,000  bushels  of  grain;  but  from 
that  time  to  this  there  has  been  a  constant,  though  fluctuating,  de- 
crease— a  change  more  nearly  uniform  than  is  shown  by  any  other 
table  in  evidence — so  that  in  1903  her  receipts  by  canal  were  less  than 
13,000,000  bushels. 

In  the  report  of  the  committee  on  canals  of  New  York  State, 
of  which  General  Greene  was  chairman,  it  is  said: 

New  York  has  certain  topographical  advantages  which  it  would  be  folly  not 
to  utilize.  Through  the  valleys  of  the  Hudson  and  the  Mohawk  and  the  com- 
paratively low  and  level  lands  west  of  Oneida  Lake  it  is  possible  to  construct 
a  water  route  connecting  the  Great  Lakes  and  the  Atlantic  coast,  and  no  such 
water  route  can  be  constructed  through  any  other  State.  It  has  no  rival  except 
in  the  St.  Lawrence  route.  This  State  will  inevitably  have  to  compete  with 
the  routes  by  rail,  and  possibly  by  water,  from  the  grain  fields  of  the  West  to 
ports  on  the  Gulf  of  Mexico.  But  in  the  transportation  from  the  Lakes  to  the 
Atlantic  It  has  a  great  advantage,  provided  it  is  properly  utilized.  Tf  the 
water  route  is  abandoned,  then  New  Yorlo  must  taJce  its  chances  in  the  railroad 
competition  with  Portland,  Boston,  Philadelphia,  Baltimore,  Newport  News,  and 
Savannah.  In  this  competition  it  is  hardly  on  an  equality  even,  but  It  is  sub- 
ject to  many  disadvantages.  The  distance  to  the  southern  points  is  less  than 
to  New  York ;  the  other  cities  have  harbors  which,  while  not  so  capacious  and 
deep  as  that  of  New  York,  are  still  sufficient  for  the  purpose,  and  the  i)rice  of 
real  estate  and  dockage  at  these  several  cities  is  very  much  less  than  in  New 
York.  If  the  city  and  State  of  New  York  are  to  take -their  chances  in  open 
railroad  competition,  then  we  must  inevitably  look  to  see  the  relative  propor- 
tion of  exports  through  New  York  constantly  decreasing,  as  it  has  been  for  the 
last  ten  years.  While  New  York  may  possibly  hold  its  own  in  the  actual  vol- 
ume of  business,  yet  the  increase  will  go  to  the  other  cities,  which,  as  railroad 
termini,  offer  greater  advantages  for  through  business ;  and  the  relative  volume 
of  the  business  coming  to  New  York  will  steadily  decrease.  On  the  otlier  hand, 
if  the  State  of  New  York  enlarges  its  waterways  to  the  utmost  limit,  then  it  can 
be  sure  that  it  will  offer  the  lowest  transportation  rate,  and  will  secure  an 
increasing  share  of  the  business. 

The  Interstate  Commerce  Commission  is  of  the  same  opinion. 

It  must  be  borne  in  mind  that  the  grain  of  New  York  does  not  reach  that 
port  from  the  interior  exclusively  by  rail.  The  canal  has  bi'ought  in  the  past 
a  very  considerable  portion  of  that  traffic,  and  it  is  to  this  water  communication 
between  the  West  and  the  East  that  New  York  has  largely  owed  its  prominence 
In  the  foreign  trade.  Now,  these  differentials  have  nothing  to  do  with  grain 
moving  by  canal.  Their  purpose  is  merely  to  divide  fairly  between  the  dif- 
ferent competing  lines  the  export  business  which  moves  by  rail.  If  for  any 
reason  the  canal  were  to  be  entirely  shut  up  so  that  no  grain  could  be  trans- 
ported by  it,  it  would  by  no  means  follow  that  all  the  grain  which  had  formerly, 
come  to  New  York  by  canal  ought  now  to  come  there  by  rail.  Quite  the  con- 
trary. The  canal  traffic  ought,  now  to  6e  distributed  in  the  same  proportions 
over  the  various  lines  leading  to  the  different  ports.  New  York  has  no  vested 
right  in  the  having  x>t  so  much  grain  shipped  to  that  port  The  canal  has  been 
a  most  important  element  in  her  commercial  supremacy.  If  that  element  drops 
out,  she  must  expect  to  lose  that  portion  of  her  supremacy  which  was  due  to  it 
(N.  Y.  Pro.  Ex.  v.  Bait.  &  O.  R.  R.  et  al.,  7  I.  O.  O.  Reps.,  612-679.) 

So  far  as  New  York  relies  on  railroad  transportation  she  must 
expect  railroad  competition,  and  all  the  evidence  and  statistics  of  the 
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trade  show  that,  notwithstanding  the  differentials,  she  still  has,  as  she 
always  has  had,  more  than  her  fair  share  of  the  grain  traffic. 

FLOUR. 

r 

In  respect  to  the  export  of  flour  there  seems  to  be  no  contradiction 
and  but  little  variety  of  statement  in  the  testimony. 

For  the"  shipment  of  flour  the  port  of  New  York  has  the  usual  very 
great  advantages  of  many  more  numerous  sailings  by  larger  vessels, 
and  reaching  many  points  of  destination  not  reached  from  Phila- 
delphia or  Baltimore,  and  to  the  shipper  who  has  not  yet  concluded 
his  sale  these  advantages  would  seem  to  control,  because  he  -has  there 
a  considerate  period  of  free  storage  during  which  to  find  a  market, 
and  many  more  markets  in  which  to  find  a  purchaser — this  gives  to 
New  York  a  laVge  tonnage  of  what  becomes  "  syot "  flour.  All  seem 
to  agree  that  th^  flour  shipped  via  Philadelphia  and  Baltimore  is  so 
shipped  on  through  bills  of  lading  pursuant  to  previous  engagement, 
and  that  there  is\io  spot  flour  to  be  found  at  either  port.  (Eaton, 
pp.  716-717;  Neill,  p.  1246.)  On  the  other  hand,  to  the  shipper  who 
has  made  his  sale  both  Philadelphia  and  Baltimore  offer  a  special 
advantage  in  that  the  flour  is  not  exposed  to  the  damage  incident  to 
the  lighterage  service,  and  in  that,  while  sailings  are  less  frequent 
and  the  voyage  longer,  the  shipper  is  sure  of  his  date,  because  at  both 
ports  fleur  seems  to  be  about  the  best  cargo  the  steamships  expect  and 
therefore  the  shipper  is  assured  of  getting  there  prompt  dispatch  at 
the  date  fixed,  while  at  New  York  the  flour  is  often  left  behind 
because  the  vessel  has  been  able  to  load  with  better  paying  freight. 
(Magill,  pp.  2432,  2471.)  Besides  this  the  lesser  rate  for  the  shorter 
haul  and  less  expensive  terminal  service  enables  the  shipper  to  pay 
the  higher  rate  for  the  longer  ocean  voyage  and  still  have  a  somewhat 
lower  through  rate  to  counterbalance  the  disadvantages  otherwise 
incident  to  shipment  through  the  ports  of  Philadelphia  and  Balti- 
more, and  the  testimony  is  that  he  always  claims  and  gets  some  part 
of  it. 

The  statistics  (Exhibit  P,  No.  103)  show  that  both  Philadelphia 
and  Baltimore  have  for  twenty  years  past,  with  some  ups  and  downs, 
been  steadily  increasing  their  tonnage  of  export  flour,  but  that  this 
has  not  been  at  the  expense  of  New  York  is  shown  because  the  tonnage 
of  New  York  has  remained  about  the  same,  and  so  also  has  the  ton- 
nage from  Boston,  except  that  for  the  last  two  years  it  has  rather 
diminished  there.  That  this  growth  at  Philadelphia  and  Baltimore 
has  been  the  result  of  other  causes  than  the  difference  in  the  inland 
rate  is  a  necessary  inference  from  New  York  statistics,  page  14, 
where  the  percentages  of  the  flour  shipments  are  given  in  condensed 
form,  and  from  which  we  see  that  the  difference  in  the  shipments 
between  1901,  when,  if  ever,  the  differential  was  ineffective,  and  1902, 
when  the  differential,  as  is  now  claimed,  first  became  effective.  New 
York  increased  about  4  per  cent,  Philadelphia  increased  about  4 
per  cent,  and  Baltimore  increased  about  1  per  cent ;  so  that  the  differ- 
ential would  seem  to  have  operated  then  as  much  in  favor  of  New 
York  as  of  Philadelphia,  and  more  in  favor  of  New  York  than  of 
Baltimore.  In  1903  New  York  again  increased  about  2  per  cent  over 
1902,  Philadelphia  increased  about  2  per  cent  over  1902,  and  Balti- 
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more,  to  even  up,- increased  about  4  per  cent  over  1902.  But  in  1904 
New  York  increased  her  flour  shipments  by  more  than  6  per  cent  over 
1903,  while  Philadelphia  fell  off  2  per  cent  and  Baltimore  fell  off  9 
per  cent.  All  the  witnesses  very  earnestly  assure  us  that  since  1902 
published  rates  have  been  strictly  maintained,  and  if  this  is  so  then 
the  natural  growth  of  the  flour  trade  of  Philadelphia  and  Baltimore 
seems  to  have  been  stopped  by  the  enforcement  of  the  differential  and 
the  flour  trade  of  New  York  has  benefited  thereby. 

Probably  the  explanation  is  to  be  found  in  the  steamship  situation. 
The  tonnage  of  grain  procurable  at  Philadelphia  and  Baltimore  fell 
off  so  seriously  during  the  years  1902  and  1903  that  the  steamship 
lines  from  those  ports  were  compelled  to  get  something  to  carry  in  its 
place  and  made  extra  exertions,  and  perhaps  extra  concessions,  to  get 
flour  for  that  purpose.  The  records  of  the  London  and  Liverpool 
Association  also  indicate  that  flour  was  much  sought  after,  and  the 
rate  on  it  frequently  changed  at  the  insistence  of  the  southern  lines  so 
as  to  enable  them  to  get  the  benefit  of  the  inland  differential  and 
thereby  get  some  flour  wherewith  to  fill  their  space. 

But,  however  this  may  be,  it  certainly  is  quite  clear  from  the  sta- 
tistics that  such  gTowth  as  the  flour  trade  of  Philadelphia  and  Balti- 
more has  had  has  not  been  the  result  of  the  differential,  and  that,  on 
the  contrary,  during  the  short  period  of  time  in  which  all  agree  that 
the  differential  has  been  strictly  maintained  the  flour  trade,  both  of 
Philadelphia  and  Baltimore,  has  fallen  off  relatively  to  ihat  of 
New  York. 

PROVISIONS. 

The  testimony  was  uniform  to  the  effect  that  the  differential  had 
no  effect  whatever  on  the  export  of  the  higher  class  of  provisions, 
which  are  all  exported  via  the  ports  of  New  York  and  Boston. 

Of  the  lower  grades  some  are  exported  by  way  of  Philadelphia  and 
Baltimore,  but  always  at  a  concession  to  the  shipper  of  at  least  part, 
and  frequently  all,  of  the  saving  on  the  inland  rate. 

So  far  as  provisions  are  carried  in  private  cars,  which  proba.bly 
covers  much  the  largest  part  of  the  trade,  the  longer  haul  to  New 
York  and  Boston  is  considered  an  advantage  by  the  shipper  and  an 
inducement  to  ship  that  way  (Wight,  p.  1565;  Ramsey,  p.  2125),  tes- 
timony which  can  not  be  doubted,  and  besides  this  it  is  obvious  that 
the  summer  climate  at  Philadelphia  and  at  Baltimore  makes  impera- 
tive a  more  expensive  terminal  service  at  those  ports  than  at  New 
York. 

Exhibit  P,  No.  10,  shows  how  uniform  the  traffic  has  been.  In 
1878  Boston  and  New  York  together  carried  84.7  per  cent  of  the 
whole  traffic,  then  valued  at  $98,000,000,  and  in  1903  th«  same  ports 
together  carried  85.1  per  cent  of  the  whole  traffic,  then  valued  at 
$123,600,000,  and  almost  all  the  intervening  years  show  percentages 
closely  approximating  the  same  percentage. 

The  most  marked  increase  in  the  percentage  of  quantity  exported 
at  Philadelphia  and  Baltimore  was  in  1902,  when  their  joint  share  of 
the  total  traffic  increased  about  2  per  cent  over  the  normal ;  but  1902 
was  a  year  in  which  the  total  export  of  provisions  was  unusually 
large,  and  also  was  the  year  in  which  the  steamship  lines  were  making 
the  most  strenuous  efforts  to  so  divide  among  themselves  the  tonnage 
available  as  to  keep  the  minimiun  freight-rate  agreement  in  opera- 
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iaon.  It  will  also  be  remembered  that  provisions  were  several  times 
the  subject  of  the  correspondence  of  the  associates  under  the  London 
and  Liverpool  agreement,  and  that  the  Johnson  Line  in  particular 
was  awarded  by  joint  consent  a  considerable  quantity  of  provisions 
in  response  to  its  claim  that  it  was  necessary  to  the  maintenance  of  its 
line,  and  the  explanation  of  this  increase  in  1902  is  probably  to  be 
found  rather  in  the  increase  of  the  total  exportations  and  the  agree- 
ments of  the  steamship  agents  than  in  any  change  in  the  normal 
direction  and  distribution  of  the  traffic. 

As  already  said,  Exhibit  P,  No.  104,  shows  that  the  distribution  of 
the  export  of  provisions  as  between  the  four  ports  has  been  so  uni- 
form during  the  twenty-six  years  covered  thereby,  and  so  largely  in 
favor  of  the  ports  of  Boston  and  New  York,  that  it  seems  unnecessary 
to  further  discuss  the  proposition. 

IKON   AND   STEEL  PEODUOTS. 

Mr.  Caldwell  stated  that  during  the  recent  reduction  in  consump- 
tion of  iron  and  steel  products  in  the  United  States,  at  the  instances 
of  the  manufacturers  and  in  aid  of  their  endeavor  to  find  a  foreign 
market,  the  railroads  made  a  reduction  in  the  freight  rate  on  these 
products  for  export  of  33^  per  cent  from  the  usual  rate  upon  the  same 
articles  for  domestic  consumption,  and  that  in  making  that  reduction 
it  was  agreed  to  reduce  the  differential  on  that  traffic  by  one-half,  and 
also  said  in  respect  thereto  that  he  was  "  confident  that  the  rate  higher 
to  New  York  has  had  an  adverse  effect  on  the  volume  moving  through 
the  port  of  New  York  "  (p.  536) . 

Mr.  Kallam  furnished  a  table  showing  the  export  and  domestic 
rates  on  the  products  mentioned  when  shipped  from  Chicago,  Cleve- 
land, Youngstown,  Pittsburg,  and  Buffalo,  those  being  the  principal 
points  in  differential  territory  at  which  they  originated,  to  the  ports 
of  New  York,  Philadelphia,  Baltimore,  and  Boston.  (New  York 
Statistics,  p.  37.) 

This  table  shows  that  no  "  lesser  rate  "  was  allowed  on  this  freight 
from  Buffalo,  as  that  is  a  point  of  origin  of  this  traffic,  and  as  there 
is  no'material  difference  in  distance  therefrom,  naturally  there  was  no 
reason  for  a  lesser  rate  in  this  case ;  but,  for  obvious  reasons,  Boston 
was  allowed  the  same  rate  as  New  York  from  Buffalo. for  export  as 
she  was  from  all  the  other  points  of  origin. 

The  table  of  distances  also  furnished  by  Mr.  Kallman  (New  York 
Statistics,  pp.  34-36)  shows  that  from  Buffalo  to  New  York,  Phila- 
delphia, and  Baltimore  the  distance  is  about  the  same,  but  that  from 
Chicago,  Cleveland,  and  Pittsburg  (and  Youngstown  is  probably 
about  the  same)  the  shortest  route  is  in  each  case  by  the  Pennsylvania 
Railroad,  and  in  each  case  110  miles  shorter  to  Baltimore  and  90 
miles  shorter  to  Philadelphia  than  to  New  York. 

No  statistics  of  this  traffic  were  put  in  evidence,  and  none  are  known 
to  the  writer  which  show  the  disposition  of  it.  The  Government 
statistics  of  exports  generally  are  of  no  value  in  this  connection,  as 
they  do  not  segregate  the  exports  from  points  of  manufacture  which 
are  clearly  tributary  to  a  particular  point  of  export — as,  e.  g..  Spar- 
rows Point  to  Baltimore  or  Johnstown,  Pa.,  and  Steelton,  Pa.,  to 
Philadelphia — from  the  traffic  originating  at  or  west  of  Pittsburg 
and  Buffalo. 
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The  only  history  of  this  traffic  upon  this  record  is  found  in  the  testi- 
mony of  Mr.  Thayer,  at  pages  1771,  1794-1798,  1864-1866,  but  as  that 
was  given  two  months  before  the  testimony  was  closed  and  remains 
unquestioned  and  unmodified,  it  must  be  accepted  as  entirely  accurate. 

The  sum  and  substance  of  Mr.  Thayer's  testimony  is  that  for  a 
long  time  Mr.  Carnegie  and  other  Pittsburg  iron  manufacturers 
demanded  that  the  freight  rate  from  Pittsburg,  which  is  60  per  cent 
of  the  Chicago  rate,  should  be  reduced  to  the  Buffalo  rate,  which  is 
50  per  cent  of  the  Chicago  rate;  but  as  at  that  time  there  were  no 
liteel  works  at  Buffalo,  nor  was  there  any  export  business  worthy  of 
note  in  this  class  of  manufacture,  the  proposition  was  a  purely  theo- 
retical one,  and  there  was  no  condition  which  required  its  considera- 
tion. 

When,  however,  the  Lackawanna  Steel  Company  was  about  to  com- 
mence operations  at  Buffalo  this  question  of  rate  became  a  live  one 
and  was  immediately  considered,  and  it  was  agreed  that  the  rates 
should  be  readjusted  and  the  differential  should  be  cut  in  two  as  an 
experiment,  and  with  the  understanding  that  it  should  not  affect  the 
regular  conditions  on  other  classes  of  traffic.  This  arrangement  was 
made  having  in  view  the  domestic  business  rather  than  the  export 
business,  for  at  that  time  the  export  business  had  not  commenced,  or, 
at  all  events,  had  assumed  no  particular  importance. 

After  these  rates  were  made  and  the  differential  reduced  on  this 
particular  traffic,  principally  with  a  view  to  the  domestic  business, 
the  export  business  assumed  considerable  proportions,  and  the  con- 
sequence of  the  reduction  of  the  differential  has  been  that  this  busi- 
ness of  exporting  iron  and  steel  products  which  originates  largely 
in  the  Pittsburg  districts,  although  some  little  in  Cincinnati  and 
Cleveland  (p.  1794),  and  is  carried  eastward  largely  over  the  lines 
of  the  Pennsylvania  Railroad  (p.  1794),  is  yet  exported  mostly 
through  New  York,  and  Mr.  Thayer  says  in  this  connection : 

Since  January  1,  1904,  I  thinly  about  60  to  70  per  cent  of  that  export  steel  has 
gone  to  New  York,  and  Boston  has  refieived  about  as  much  of  it  as  Philadelphia 
(p.  1797). 

And  later  on  says : 

About  10  per  cent  each  to  Philadelphia,  Baltimore,  and  Boston  (p.  1865). 

Mr.  Thayer  explained  that  he  had  asked  the  International  Mercan- 
tile Marine  Company,  which  has  steamship  lines  at  all  four  ports,  to 
take  more  of  the  traffic  by  way  of  Philadelphia  and  Baltimore,  but 
that  that  company  replied  that  they  could  not  afford  to  do  it,  and 
that  they  prefer  to  consolidate  this  traffic  on  their  ships  at  New  York 
rather  than  to  extend  their  service  at  Philadelphia  and  Baltimore  to 
obtain  the  addition  of  the  slight  difference  in  the  inland  rate. 

Here,  then,  is  a  typical  case.  A  new  export  traffic  is  originated  as 
a  means  of  keeping  in  operation  a  class  of  mills  which  can  not  be 
shut  down  without  great  loss  to  the  owner  and  injury  to  the  em- 
ployees, and  done  at  such  notoriously  low  .prices  as  to  furnish  strong 
argument  in  the  public  press  and  stock  market  reports  against  the 
value  of  the  investment  in  the  manufacture  itself.  It  is  plain,  there- 
fore, that  the  business  is  so  close  a  one  that  the  lesser  inland  freight 
rate  ought  in  theory  to  determine  the  port  of  export;  but  yet  we 
find  that  the  advantages  of  the  port  of  New  York  are  so  much 
superior  to  those  of  Philadelphia  and  Baltimore  that  a  steamship 
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company  having  lines  from  all  of  the  ports,  and  which  also  presum- 
ably did  as  the  railroads  did  and  made  its  rates  as  low  as  possible  so 
as  to  aid  the  exportation,  prefers  to  receive  this  traffic  at  and  export 
it  from  the  port  of  New  York  rather  than  to  use  the  ports  of  Phila- 
delphia or  Baltimore  and  receive  the  benefit  of  the  inland  differential. 

And  here  the  unfairness  to  the  inland  carrier  is  also  plainly  mani- 
fest, because  this  traffic  so  largely  carried  over  the  lines  of  the  Penn- 
sylvania Railroad  is  caried  by  it  through  Philadelphia  to  New  York 
and  there  delivered  at  an  extra  cost  to  it  of  80  to  85  cents  per  ton 
(p.  1771)  at  a  net  rate  of  freight,  which  leaves  it  less  than  nothing 
to  pay  for  the  extra  haul  through  Philadelphia  of  90  miles  farther 
to  reach  the  waters  of  New  York  Harbor. 

No  instance  could  be  more  striking,  no  proof  could  be  stronger, 
that  the  long-established  lesser  rate  of  3  cents  and  2  cents  are  not 
more  than  enough  to  give  to  Philadelphia  and  to  Baltimore  the 
advantage  which  their  proximity  to  the  points  of  origin  justly  en- 
titles them  to,  and  to  enable  them  to  meet  the  disadvantages  of  their 
situation  in  respect  to  ocean  transportation. 

EECAPITITLATION. 

There  are  no  pleadings  in  this  proceeding,  and  therefore  there  is 
no  issue  defined  thereby,  but  so  far  as  the  issue  can  be  ascertained  by 
examination  of  the  oral  testimony  and  wi-itten  exhibits  contained 
in  the  record  of  this  inquiry,  such  examination  shows  that  the  reason- 
ableness of  the  existing  rail  rates  on  traffic  to  the  localities  of  Port- 
land, Halifax,  and  Montreal  stand  absolutely  unquestioned,  and  so 
far  as  the  localities  of  Norfolk  and  Newport  News  are  concerned, 
there  is  nothing  upon  which,  any  change  can  be  predicated. 

It  also  appears  therefrom  that  the  reasonableness  of  the  existing 
rail  rates  on  traffic  for  domestic  consumption  both  in  themselves  and 
relatively  stand  unquestioned,  and  that  the  same  is  substantially  true 
of  the  rates  on  import  traffic. 

The  necessity,  as  well  as  the  justice  of  the  rates  agreed  upon  by  the 
import  committee  upon  a  certain  few  commodities  has  been  recog- 
nized and  acquiesced  in  by  both  the  rail  and  ocean  carriers;  other- 
wise than  ill  respect  thereto  there  is  no  evidence  on  this  record  that 
the  inland  rates  upon  import  traffic  have  had  any  effect  whatever  in 
influencing  the  direction  and  distribution  thereof. 

In  respect  to  the  export  traffic  in  products  originating  in  the  West 
and  destined  to  foreign  countries  no  evidence  has  been  produced  tend- 
ing to  show  that  the  lesser  inland  freight  rates  obtaining  to  Philadel- 
phia and  Baltimore  have  influenced  in  any  way  any  traffic  whatsoever 
excepting  only  that  an  attempt  has  been  made  to  show  that  such  rates 
have  affected  the  export  traffic  in  grain,  flour,  provisions,  and  iron 
and  steel  products. 

The  testimony  and  other  evidence  bearing  upon  these  last-named 
articles  has  already  been  examined  at  length  and  an  attempt  made  to 
analyze  it,  and  it  is  respectfully  submitted  that  in  none  of  them  has 
any  undue  preference  or  unjust  discrimination  been  shown  to  exist 
or  result  in  favor  of  Philadelphia  or  Baltimore  as  against  New  York 
or  Boston.  Such  changes  as  there  have  been  in  the  export  traffic  in 
these  articles  at  these  ports,  respectively,  either  in  respect  to  the 
amount  of  such  traffic  in  itself  or  relatively  to  the  total  of  the  whole 


558  APPENDIX    B. 

country,  or  relatively  as  between  the  four  cities,  can  not  be  said  to 
have  been  to  the  injury  of  New  York  or  Boston  and  most  cartainly 
has  not  been  shown  to  have  been  unduly  advantageous  to  I'hiladel- 
phia  or  Baltimore,  nor  has  any  evidence  been  adduced  to  show  that 
such  changes  as  there  have  been  have  been  the  result  of  the  lesser  in- 
land rate  to  the  last-named  ports. 

Excejjt  in  this,  however,  that  in  respect  to  the  export  of  iron  and 
steel  i)roducts  a  traffic  necessarily  conducted  on  the  narrowest  possible 
margin  in  which  any  difference  in  cost,  however  slight,  must  have 
great  influence,  the  evidence  conclusively  shows  that  nothing  less 
than  the  2  cents  and  3  cents  lesser  rate  to  which  their  proximity  to 
the  point  of  origin  justly  entitles  Philadelphia  and  Baltimore  will 
suffice  to  secure  to  either  of  them  their  share  of  it  as  against  the  ad- 
vantages of  the  harbor  of  New  York. 

Against  the  advantage  of  her  proximity  to  the  points  of  origin  of 
the  export  traffic  of  the  Middle  West  as  compared  with  New  York  and 
Boston,  the  city  of  Philadelphia  has  the  disadvantage  of  her  position 
farther  from  the  point  of  destination  in  Europe,  100  miles  of  which 
is  by  river,  subject  to  delays  by  fog  and  ice  and  through  a  tortuous 
cha»nnel  which  the  State,  the  city,  and  the  United  States  have  ex- 
pended immense  sums  to  straighten  and  deepen  and  in  respect  to 
which  this  Commission  has  said : 

These  vast  sums  have  not  been  appropriated  and  expended  certainly  upon  the 
tJieory  that  it  was  desirable  for  the  foreign  trade  of  this  county  to  flow  through 
the  port  of  New  York  alone.  Rather  does  this  recognize  it  as  the  policy  of  our 
Government  that  its  foreign  commerce  should  be  distributed  between  various 
[rorts.  Such  is  also  the  inevitable  tendency  of  the  development  of  our  countiy. 
(N.  Y.  Prod.  Ex.  v.  B.  &  O.  li.  U.  Co.,  7  Int.  C.  C.  Rep.,  670.) 

It  seems  idle  to  investigate  and  analyze  the  various  bookings  made 
under  the  peculiar  and  controlling  circumstances  governing  the  oper- 
ation of  the  steamship  lines  under  the  London  and  Liverpool  agree- 
ment of  1902,  to  seek  evidence  that  this  disadvantage  of  the  port  of 
Philadelphia  has  been  overcome  by  agreement  of  the  ocean  carriers 
themselves,  or  to  cite  individual  shipments  for  the  same  purpose.  At 
New  York  the  numerous  sailings  at  fixed  dates  of  large  vessels  carry- 
ing passengers,  thus  giving  opportunity  to  shippers  to  make  prompt 
•deliveries  in  lots  to  suit  their  needs  in  respect  both  to  quantity 
shipped  and  time  of  delivery,  and  opportunity  to  get  extra  low  rates 
by  reason  of  the  vessels'  need  of  cargo  for  ballast,  do,  as  they  necessa- 
rily must,  furnish  advantages  to  that  port  which  can  not  be  ignored 
or  duplicated;  and  the  attempted  answer  that  that  class  of  vessels 
carry  but  comparatively  small  amounts  of  cargo  goes  for  nothing 
when  it  is  remembered  that  their  cargo  capacity  over  and  above  the 
space  set  apart  for  their  large  and  profitable  passenger  business  is 
still  larger  than  the  whole  dead  weight  capacity  of  the  great  majority 
of  the  steamers  plying  to  and  from  Philadelphia  and  Baltimore. 

In  the  pamphlet  prepared  and  published  by  the  Department  of 
Commerce  and  Labor  under  the  title  of  "  Trunk-line  traffic  and  dif- 
ferential rates,"  apparently  in  view  of  the  order  of  inquiry  then  made 
in  this  case,  it  is  said : 

Has  the  foreign  trade  of  the  ports  of  Boston,  New  York,  Philadelphia,  Balti- 
more, New  Orleans,  and  Galveston,  taken  port. by  port,  Including  both  imports 
and  exports,  increased  or  decreased  in  the  period  from  1880  to  1903,  inclusive, 
and  if  so,  to  what  extent  and  at  what  rate? 
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The  claim  Is  made  that  on  account  of  differentials,  or  the  absence  of  differ- 
entials, the  foreign  trade  of  one  port  is  being  reduced  at  the  expense  of  another. 
The  question  whether  this  trade  is  annually  inei'casing  or  decreasing  is  most 
directiy  determined  by  an  appeal  to  the  values  of  imports  and  exports  which 
passed  through  any  one  of  the  seaports  concerned. 

Then  follows  a  series  of  tables  showing  the  vahies  of  the  imports 
and  exports  ^.t  each  one  of  the  six  ports  named,  together  with  the 
total  of  both  and  the  percentage  of  each  relatively  to  the  other  five, 
for  the  twenty-four  years  mentioned,  and  as  the  figures  are  official 
and  the  table  seems  to  be  in  more  convenient  shape  than  any  of  those 
prepared  by  counsel,  reference  is  made  thereto.  (See  pp.  24-25, 
Trunk  Line  Traffic  and  Differential  Rates.) 

Except  in  the  year  1898  the  imports  at  N^ew  York  have  been  largely 
in  excess  of  the  exports  therefrom,  and  so  in  Boston  for  the  first  ten 
years  the  value  of  the  imports  exceeded  those  of  the  exports  except 
in  the  years  1881  and  1885,  but  since  1890  the  value  of  the  exports 
there  have  exceeded  the  value  of  the  imports,  while  at  all  other  of 
the  remaining  four  cities  the  value  of  the  imports  has  at  all  times 
been  less,  and  very  considerably  less,  both  in  the  amount  and  in  the 
percentage,  than  the  value  of  the  exports.  Certainly  these  figures  do 
not  show  any  injury  to  the  import  trade  of  New  York,  which  now 
stands  as  the  only  port  at  which  the  imports  exceed  the  exports  in 
value.  In  1903  the  value  of  the  imports  at  New  York  was  more  than 
60  per  cent  5f  the  imports  at  all  the  ports  of  the  United  States.  (Ex- 
hibit P,  No.  102.) 

Critical  examination,  however,  shows  that  in  the  year  1903,  as  com- 
pared with  the  year  1902,  the  value  of  the  imports' at  New  York  de- 
creased 0.0166  per  cent,  while  at  Philadelphia  as  between  those  two 
years  the  value  of  the  imports  increased  0.0054  per  cent.  But  how 
deceptive  mere  percentages  are  will  be  further  seen  when  it  is  noticed 
that  although  her  relative  percentage  of  imports  decreased  in  the 
year  1903,  the  total  value  thereof  actually  increased  $58,774,773, 
which  increase  alone  was  only  about  $1,200,000  less  than  the  total 
value  of  the  imports  at  the  city  of  Philadelphia  in  said  year  1903, 
and  was  greater  than  the  total  value  of  the  imporis  at  that  port  for 
any  one  of  the  twenty-four  years  shown  on  the  table  except  only  the 
three  years  from  1891  to  1893  and  the  said  year  1903. 

The  total  value  of  the  foreign  trade  passing  through  the  port  of 
New  York  for  the  year  1903  was  $1,124,535,356,  or  about  46  per  cent 
of  the  total  of  the  six  cities  named,  and  practically  about  the  same  per 
cent  of  the  total  of  the  whole  country.  By  reference  to  Exhibits 
P  101  and  P  102  it  will  be  seen  that  the  amount  of  the  total  imports 
and  exports  through  all  the  ports  of  the  United  States  for  the  year 
1903  amounted  to  $2,417,707,127,  of  which  $1,124,535,356  went 
through  New  York.  Again,  it  must  certainly  be  conceded  that 
nothing  in  these  figures  shows  that  the  foreign  trade  of  New  York 
has  in  any  degree  suffered  by  reason  of  the  differentials  in  question, 
or  indeed  from  any  other  cause  whatsoever. 

CONOLITSION. 

Except  for  a  period  of  about  six  weeks  in  1876,  during  which  time 
the  inland  rates  were  varied  according  to  the  distances  from  each 
of  the  western  points  to  each  of  the  eastern  ports,  a  system  theoret- 
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ically  better,  perhaps,  but  found  to  be  wholly  impossible  in  practice, 
and  certainly  most  bitterly  complained  of  by  the  New  York  lines  and 
the  New  York  interests,  the  differentials  now  inquired  of  have  been 
in  force  for  twenty-eight  years.  Not,  it  is  true,  as  theoretically  per- 
fect, but  as  the  best  possible  practical  rule  based  upon  the  average 
difference  in  distance  from  the  various  points  of  origin  in  the  West 
to  the  several  ports,  with  due  allowance  for  the  conditions  of  the  rail- 
roads themselves  in  respect  to  their  agreed  mileage  and  varying 
conditions  of  operation.  It  is  to  be  remembered  that  at  the  time 
these  differentials  first  went  into  effect  railroad  rates  were  practically 
without  any  governmental  restraint  or  regulation  and  were  made  by 
the  carriers  themselves  with  regard  to  no  interest  but  their  own,  and 
if  it  be  said  that  they  were  in  some  degree  based  upon  the  require- 
ments of  the  cities  to  which  the  several  roads  were  then  specially 
contributory,  it  still  amounts  to  practically  the  same  thing,  inasmuch 
as  the  interests  of  the  railroads  themselves  required  them  to  maintain 
and  aid  the  industries  and  the  business  of  the  communities  from 
which  they  derived  their  business.  It  is  therefore  not  only  no  un- 
reasonable assumption,  but  a  strictly  logical  deduction  from  the 
known  facts,  to  alRrm  that  the  differences  in  inland  rates  were  no 
more  than  was  necessary  to  secure  a  reasonable  share  of  the  traffic  for 
the  southern  cities. 

The  New  York  lines  have  continuously  complained  that  they  were 
unjust  to  them  and  unreasonable,  and  they  have  tested  them  by  fre- 
quent extended  and  expensive  wars  of  rates,  and  submit  to  them  now 
only  because  they  desire  to  avoid  another  contest  of  which  experience 
has  shown  the  futility.  (Guilford,  84-102;  Caldwell,  627;  Cham- 
berlain, 1096.) 

On  the  other  hand,  the  southern  lines  frankly  say  that  they  have 
maintained  the  differential  and  accord  it  to  the  cities  of  Philadelphia 
and  Baltimore,  not  out  of  benevolence,  but  because  it  is  necessary  to 
enable  them  to  maintain  their  traffic  at  those  points.  (Wight,  p. 
2526.) 

It  conclusively  follows,  therefore,  that  the  amount  of  the  differen- 
tial fixed  twenty-six  years  ago  and  since  maintained  was  the  result 
of  unlimited  competition  then  and  theretofore  existing  between  the 
carriers  and  between  the  localities,  and  that  the  distribution  of  traffic 
as  between  the  four  cities  which  has  taken  place  thereunder  is  as 
much  the  result  of  unlimited  competition  as  though  no  "  lesser  rate  " 
had  ever  been  agreed  upon  or  put  in  force. 

Again,  this  differential  has  been  tested  in  two  judicial  proceedings; 
in  both  much  testimony  was  taken,  and  in  both  of  them  precisely  tho 
same  points  were  made  as  are  made  now,  to  wit,  the  prima  facie  in- 
justice of  any  difference  at  all  in  rate,  the  allegation  that  the  com- 
bined inland  and  ocean  rate  for  the  transportation  of  the  traffic  from 
the  point  of  origin  in  the  West  through  the  Atlantic  seaports  to  Eu- 
rope should  be  the  same  by  all  the  ports,  and  the  further  allegation 
that  at  the  time  of  the  respective  hearings,  both  in  1882  and  in  1897, 
the  ocean  rates  had  been  equalized,  or  had  been  so  nearly  equalized 
as  to  afford  no  justification  for  the  difference  in  the  inland  rate.  In 
each  proceeding  witnesses  were  called  to  show  that  immediately  prior 
to  the  giving  of  their  testimony  the  ocean  rates  at  Philadelphia  and 
at  Baltimore  were  as  low,  and  even  much  lower,  than  those  from  New 
York,  and' that  shipments  of  the  witnesses'  own  knowledge  had  been 
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sent  via  Philadelphia  and  Baltimore  because  of  the  lower  ocean  rates 
nt  those  ports,  which  otherwise  would  have  gone  via  New  York. 
Indeed,  the'testimon5^  of  this  nature  was  far  stronger  in  the  case 
already  decided  by  this  Commission  than  in  this  present  proceeding. 
Several  more  witnesses  were  then  called  and  the  instances  of  (.hese 
shipments  then  alleged  to  have  been  "  diverted  to  the  outports  "  were 
much  more  numerous  and  seemingly  important  than  those  testified  to 
in  this  case. 

So  also  was  this  matter  investigated  by  a  "  special  railroad  com- 
mittee of  the  New  York  assembly  to  investigate  alleged  abuses  in  the 
management  of  the  railroads  of  the  State,"  before  which  Mr.  George 
R.  Blanchford  testified,  in  October,  1879,  in  the  endeavor  to  satisfy 
the  merchants  of  New  York  and  the  assembly  that,  for  all  the  New 
York  railroads  could  do,  the  ports  of  Philadelphia  and  of  Baltimore 
claimed  and  would  manage  to  get  some  part  of  the  import  and  export 
traffic  of  the  United  States. 

Both  the  advisory  commission  in  1882  and  this  honorable  Commis- 
sion in  1898  decided  that  these  agreed  differences  were  reasonable, 
and  although  each  tribunal  very  properly  said  that  circumstances 
might  arise  under  which  they  would  become  unreasonable,  it  is 
respectfully  insisted  that  this  record  will  be  searched  in  vain  to  find 
any  change  in  condition,  traceable  directly  or  indirectly  to  the  opera- 
tion of  these  differentials,  which  affords  any  reason  to  disturb  an 
arrangement  which  has  stood  the  test  of  twenty-eight  years  of  com- 
petition and  been  approved  in  two  judicial  proceedings. 

It  is  said  that  the  ideal  condition  would  be  an  equal  through  rate 
from  the  western  points  in  the  United  States  to  the  ports  in  foreign 
countries.    But  of  this  it  may  be  said : 

(a)  Why  should  an  equal  rate  be  desirable  even  as  an  ideal  ?  Pur- 
chasers of  everything  but  transportation  expect  competition,  and 
expect  to  have  a  choice  whereby  they  can  for  a  different  sum  of  money 
obtain  a  different  quality  of  goods  or  of  service.  Even  in  transporta- 
tion, although  it  is  generally,  of  course,  the  rule  that  carriers  between  • 
two  given  points  must,  whatever  may  be  the  length  of  their  line  or 
the  expense  of  its  construction  or  maintenance,  or  the  convenience  or 
inconvenience,  expense  or  cheapness  of  their  terminals,  carry  upon  the 
same  rate  or  go  out  of  business ;  yet,  nevertheless,  here  the  difference 
is  very  marked,  the  line  having  the  disadvantage  is  allowed  to  cut  the 
rates  without  question  by  its  better  situated  rivals,  and  shippers  are 
given  the  opportunity  to  use  the  poorer  service  for  a  smaller  pay- 
ment. Why  should  not  the  same  rule  obtain  in  respect  to  the  foreign 
traded 

But,  however  this  may  be,  reflection  shows  that  an  equal  through 
rate  is  simply  impossible  in  practice. 

(&)  No  one  asserts  that  the  four  ports  stand  alike  in  respect  to  their 
distance  inland  to  the  point  of  origin  of  the  traffic,  or  their  distance 
from  tlie  ocean  to  the  foreign  port,  and  this  of  itself  implies  some  dif- 
ference in  the  rate  paid  to  the  inland  transporter  and  to  the  ocean 
transporter,  respectively;  no.  one  pretends  that  the  conditions  and 
facilities  at  the  several  ports  are  equal,  and  no  one  can  deny  that  in , 
the  vast  majority  of  instances  the  ports  of  New  York  and  Boston 
offer  advantages  over  the  ports  of  Philadelphia  and  Baltimore. 

In  the  former  proceeding  before  this  Commission,  Mr.  Blanchard 
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tersely  summarized  these  conditions  when  he  testified  that  the  differ- 
ential was  "  to  equalize  the  advantages  of  transportation  through 
the  several  ports,  of  which  cost  is  only  one,  even  though  it  be  the 
principal  one. 

Who  can  estimate  exactly  what  the  money  value  of  these  differences 
of  distance  and  accommodations  is  as  an  original  proposition?  This 
difference  in  value  has  stood  fixed  for  twenty-eight  years  on  the  basis 
of  the  2-cent  and  3-cent  differential;  it  was  first  fixed  as  the  result 
of  unlimited  competition,  and  during  that  twenty -eight  years  has 
several  times  been  tested  by  periods  of  like  unlimited  competition  and 
has  been  twice  affirmed  by  judicial  decision.  What  evidence  is  there 
in  this  case  on  which  it  can  possibly  be  said  that  another  and  a  differ- 
ent money  value,  should  be  placed  upon  it  ? 

(c)  To  establish  this  equal  through  rate  requires  control  of  the 
ocean  lines  as  well  as  the  inland  lines.  Who  has  it?  The  records  of 
this  Commission  abound  with  instances  where  it  has  been  proved 
time  and  again,  as  it  has  in  this  case  also,  that  the  rates  for  ocean 
transportation  vary  constantly — sometimes  hourly,  and  when  it  is 
no  unusual  circumstance  for  a  vessel  to  have  on  board  two  or  more 
parcels  of  cargo  of  the  same  kind,  from  the  same  shipper,  for  the 
same  destination  at  different  rates  for  each  parcel,  it  is  useless  to 
argue  that  a  fixed  ocean  rate  can  even  be  expected  to  be  maintained, 
and  without  such  fixed  ocean  rate  this  supposed  ideal  condition  must 
be  admitted  to  be  impossible.  ^Vhy,  therefore,  continue  to  discuss 
it?     Like  Utopia,  it  lies  outside  the  domain  of  judicial  jurisdiction. 

(<^)  But,  furthermore,  the  demand  now  made  is  that  competition 
should  cease  as  between  the  ports,  and  that  the  inland  rate  to  New 
York  should  be  maintained  as  the  inland  rate  to  Philadelphia  and 
to  Baltimore,  which,  in  view  of  the  fact  that  the  lines  serving  Phila- 
delphia and  Baltimore  serve  also  New  York,  and  in  fact  distribute 
in  almost  equal  proportions  to  the  three  Atlantic  seaports  a  traffic 
larger  than  that  carried  by  the  New  York  lines,  is  in  substance  and 
effect  but  another  way  of  demanding  that  the  carriers  shall  raise 
their  rates  at  Philadelphia  and  Baltimore  to  the  same  level  as  the 
rate  to  New  York,  and  the  reason  alleged  for  the  demand  is  that 
otherwise  traffic,  which,  it  is  alleged,  legitimately  belongs  to  New 
York,  is  diverted  to  Philadelphia  and  Baltimore,  which  again  is 
but  another  M'ay  of  saying  that  traffic  which  now  goes  to  Philadel- 
phia and  to  Baltimore  belongs  to  New  York. 

But  is  this  true  in  fact?  What  evidence  has  been  or,  indeed,  can 
be  produced  in  this  regard  ?  Who  knows  what  the  fair  share  of  the 
export  traffic  of  the  United  States  belonging  to  each  of  the  three 
cities  is?  The  general  assumption  has  always  been  that  each  city 
gets  its  share  by  competition,  and  that  the  result  of  the  competition 
determines  those  shares.  So  tested,  the  competition  carried  on  with- 
out regulation  by  law  until  the  act  of  1887,  and  carried  on  since  that 
time  under  a  system  tested  by  the  most  strenuous,  prolonged,  and 
expensive  competition,  demonstrates  that  Philadelphia  and  Balti- 
more have  heretofore  received  no  more  than  their  fair  share  of  the 
export  traffic  of  the  United  States,  and  when  some  of  the  circum- 
stances of  the  competition  are  considered  it  may  fairly  be  said  there 
is  strong  indication  that  they  have  been  overreached  'by  New  York, 
and  that  the  shares  of  the  traffic  they  have  received  in  the  past  have 
not  been  the  shares  they  were  justly  entitled  to  have. 
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But  whether  so  or  not  they  are  established  in  point  of  fact,  and  it 
would  seem  that  this  Commission  created  by  the  Federal  Govern- 
ment is  without  power  to  decree  any  regulation  for  the  purpose  of 
changing  them.  The  Constitution  of  the  United  States  provides 
(Art.  I)  : 

Sec.  8.  The  Congress  shall  have  power  *  *  *  to  regulate  commerce 
*    *    *    among  the  several  States. 

Sec.  9.  No  preference  shall  be  given  by  any  regulation  of  Congress  •  *  * 
to  the  ports  of  one  State  over  those  of  another. 

Thus  it  is  seen  that  Congress  is  without  power  to  interfere  in  the 
competition  between  ports — can  it  do  so  indirectly  by  the  interference 
with  railroad  rates  now  demanded  for  no  other  purpose? 

This  Commission  has  expressed  the  view  that  its  powers  are  limited 
to  enforcing  the  provisions  of  the  act  of  1887,  and  it  has  suiiuned  up 
in  terse  and  vigorous  language  its  opinion  on  this  point : 

Our  only  inquiry  is,  Does  the  situation  which  the  carriers  have  created  violate 
the  act  to  regulate  commerce?  That  this  is  the  extent  of  our  authority  is  now 
settled  by  the^decisions  of  the  United  States  Supreme  Court.  (New  York  Prod. 
Ex.  V.  B.  &  O.  R.  R.  Co.,  7  Int.  C.  C.  Rep.,  612-658.  Citing :  Int.  Com.  Commis- 
sion V.  B.  &  O.  R.  R.  Co.,  145  V.  S.,  263 ;  Texas  P.  R.  R.  Co.  v.  Int.  Com.  Com- 
mission, 162  U.  S.,  197;  Int.  Com.  Commission  v.  Cincinnati,  etc.,  R.  R.  Co.,  167 
U.  S.,  479;  Int.  Com.  Commission  v.  Alabama  Midland  R.  R.  Co.,  168  U.  S.,  144.) 

This  Commission  has  also  decided  that  the  railroad  carriers  them- 
selves should  not  fix  their  rates  for  the  purpose  of  discriminating  as 
between  localities. 

It  is  not  the  duty  of  carriers,  nor  is  it  proper,  that  they  undertake,  by  adjust- 
ment of  rates  or  otherwise,  to  impair  or  neutralize  the  natural  advantages 
resulting  from  location  or  other  favorable  condition  of  one  territory,  in  order 
to  put  another  territory  on  an  equal  footing  with  it  in  a  common  market.  Each 
locality,  competing  with  others  in  a  common  market,  is  entitled  to  reasonable 
and  just  rates  at  the  hands  of  the  carriers  serving  it  and  to  the  benelit  of  all  its 
natural  advantages.  (Com.  Club  of  Omaha  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  6 
Int.  C.  C.  Rept,  pp.  642-675.) 

The  law  prescribes  that  railroad  rates  shall  be  reasonable,  which 
means — with  all  the  variations  that  by  ingenuity  of  reasoning  can  be 
implied  or  put  into  it  by  varying  circumstances  and  conditions — ^that 
the  rate  charged  must  be  a  fair  return  and  only  a  fair  return  for  the 
service  rendered.  Under  ordinary  circumstances  it  is  concededly 
almost,  if  not  quite,  impossible  to  say  that  a  rate  now  existing  between 
any  two  points  on  any  particular  class  of  traffic  might  not  be  raised 
or  lowered  and  yet  be  reasonable.  But  it  is  perfectly  clear  under  the 
decisions  of  this  Commission  too  numerous  to  cite,  and  under  many 
decisions  of  the  courts,  that  ordinarily  traffic  should  be  delivered  at  an 
intermediate  point  at  a  less  rate  than  that  for  which  it  is  carried  to 
a  farther  point,  and  that  the  fact  that  a, given  rate  is  reasonable  to 
the  farther  point  is  at  least  some  evidence  that  it  is  unreasonable  to 
the  intermediate  point ;  and  where  the  rate  to  the  intermediate  point 
is  made  the  same  as  to  the  farther  point,  the  burden  is  upon  the  car- 
rier to  explain  why  it  is  so,  and  to  make  proof  of  such  circumstances 
and  conditions  as  justify  it,  which  circumstances  and  conditions  ordi- 
narily— indeed,  perhaps,  without  exception — are  sought  to  be  found 
in  competition  of  other  carriers  at  the  farther  point. 
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Applying  this  rule  to  the  case  in  hand,  we  find  that  the  Philadel- 
phia lines  deliver  substantially  one-third  of  their  total  tonnage  at 
New  York  and  are  thus  strong  competitors  of  the  New  York  lines  at 
that  port,  while  the  New  York  lines  are  not  competitors  of  importance 
at  Philadelphia  or  Baltimore ;  and  we  also  find  that  the  Philadelphia 
lines  reach  New  York  through  the  southern  cities,  and  furthermore, 
that  while  they  deliver  their  tonnage  at  these  intermediate  points  on 
the  track,  they  deliver  it  at  New  York  by  a  method  involving  the  em- 
ployment of  distinct  machinery  and  different  crews  of  men,  and  at  an 
expense  fully  equal  on  the  average  to  the  amount  of  the  differential. 
Hence  the  general  rule  must  apply  in  this  case,  unless  it  has  been 
shown  that  the  competition  at  New  York  compels  the  same  rate  there 
as  to  the  intermediate  points,  and  no  evidence  has  been  adduced  in 
this  case  to  that  effect. 

Counsel  say  the  New  York  lines  ask  leave  to  reduce  their  rates  on 
export  freight  to  New  York  without  a  rate  war ;  but  the  mere  reduc- 
tion of  railroad  rates  to  that  city  never  has  produced  a  rate  war ;  such 
rates  were  met  and  made  the  same  by  all  the  lines  without  objection 
from  any  source.  The  cause  of  the  rate  wars  was  that  the  Philadel- 
phia lines  likewise  reduced  their  rates  to  Philadelphia  and  to  Balti- 
more. 

The  railroad  situation  compels  them  to  do  this  in  defense  of  two- 
thirds  of  their  tonnage,  and  the  cities  of  Philadelphia  and  Baltimore 
have  the  right  to  demand  that  they  shall  do  this  because  they  have  a 
right  to  demand  reasonable  rates. 

Counsel  for  New  York  interests  now  demand,  not  that  if  the  New 
York  lines  reduce  their  rates  to  New  York  the  Philadelphia  lines 
shall  be  forbidden  by  decree  of  this  Commission  to  likewise  reduce 
their  rates  to  that  city — evidently  that  would  be  absurd — ^but  they 
demand  that  the  Philadelphia  lines  shall  be  forbidden  to  reduce  their 
rates  to  intermediate  points  because  those  points  are  competitive  with 
New  York.     Is  this  any  less  absurd  ? 

No  judicial  decision  has  been  cited  or  can  be  found  to  maintain 
so  monstrous  a  proposition,  and  it  is  respectfully  submitted  that  this 
Commission  should,  by  its  decree  upon  this  inquiry,  put  an  end  to 
further  agitation  of  the  subject. 

It  is  now  almost  a  year  since  the  order  of  inquiry  and  investigation 
was  made  in  this  case,  and  during  all  that  time  Philadelphia  has  been 
deprived  of  the  right  to  compete  for  the  ex-lake  grain  trade,  of  which 
she  has  always  heretofore  had  some  share,  and  it  is  therefore  hoped 
that  the  honorable  Commission  will  endeavor  to  carry  out  its  intima- 
tion of  promise  to  promptly  announce  its  decision  in  this  case. 

The  season  navigation  is  about  to  open,  and  delay  is  as  harm- 
ful as  denial  to  the  interests  of  Philadelphia  and  Baltimore,  which 
have  always  heretofore  and  do  now  seek  to  participate  in  the  ex-lake 
grain  trade,  but  are  debarred  therefrom  pending  the  announcement 
of  the  Commission  upon  this  "  inquiry  and  investigation." 

Silas  W.  Pettit, 
Attorney  for  Commercial  Exchange  of  Philadelphia, 
Philadelphia  Maritime  Exchange, 
Philadelphia  Board  of  Trade, 
Trades  League  of  Philadelphia. 
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SBIEF  ON  BEHALF  OP  THE  BALTIMORE  CHAMBER  OF  COMMERCE 
AND  THE  BOARD  OF  TRADE  OF  THE  CITY  OF  BALTIMORE. 

I. 

New  York  is  not  trying  in  this  case  to  obtaia  the  approval  of  this 
high  Commission  to  the  lowering  of  the  inland  export  freight  rates 
to  that  city,  but  is  trying  to  induce  the  Commission  to  express  an 
opinion  that,  whatever  the  rates  to  New  York  may  be,  the  inland 
rates  to  Baltimore  and  to  Philadelphia  should  not  be  any  lower 
than  the  New  York  rates ;  and  that  if  and  when  the  railroads  leading 
to  New  York  shall  see  fit  to  lower  their  rates  to  the  rates  now  pre- 
vailing to  Baltimore,  the  railroads  leading  to  Baltimore  should  con- 
tinue to  maintain  their  present  rates,  and  should  thereafter  put  into 
effect  and  maintain  the  same  rates  as  the  New  York  roads,  whatever 
those  rates  from  time  to  time  may  be. 

See,  for  example,  the  colloquy  during  Mr.  Neall's  testimony,  book 
7,  in  the  course  of  which  Mr.  Pettit  remarked : 

(Page  1409:)  "Nobody  has  objected  to  the  New  York  roads  reducing  their 
rates.  The  objection  is  that  the  New  York  roads  want  us  to  keep  up  our 
rates."  And  Commissioner  Prouty  said  (p.  1411),  in  answering  Mr.  Pairchild: 
"  You  do  not  claim  that  the  New  Yorlt  roads  in  the  desire  to  abolish  the  differ- 
ential are  actuated  by  any  desire  to  reduce  their  rates,  do  you?  What  they 
want  is  to  have  the  rates  the  same,  not  lower.  They  want  to  abolish  tempora- 
rily the  differential  by  reducing  their  rate,  but  that  is  not  because  they  thinli 
the  rate  is  too  high  and  that  the  rate  ought  to  be  reduced,  but  for  the  pui'pose 
of  getting  rid  of  the  differenial." 

This  demand  for  equal  inland  rates  is  an  effort  to  upset  the  settled 
condition  which  has  been  judicially  recognized  and  approved,  which 
has  continuously  existed  for  more  than  thirty  years,  under  which 
vast  investments  in  railway,  shipping,  and  manufacturing  properties 
have  been  made  and  towns  have  come  into  existence,  to  which  the 
lives  of  great  cities  have  been  adjusted,  and  upon  which  their  profita- 
ble existence  is  in  large  part  dependent. 

II. 

* 

The  Commission  is  therefore  asked,  in  effect,  by  the  representatives 
of  New  York  in  this  case  to  stultify  itself,  not  only  as  regards  this 
very  question  (N.  Y.  Produce  Exchange  v.  B.  and  O.  R.  R.  et  al., 
]jiterstate  Com.  Rep.,  vol.  7,  612) ,  but  also  as  regards  its  long  record 
in  the  many  cases  in  which  "  differentials  "  have  been  justified  and 
upheld  by  this  honorable  Commission  as  at  present  constituted,  and 
by  its  predecessors  in  office,  to  say  nothing  of  the  eminent  and  learned 
gentlemen  who  constituted  the  advisory  commission  of  1882. 

In  the  case  of  New  York  Produce  Exchange  v.  Baltimore  and  Ohio 
Railroad  Company  et  al.,  just  refererd  to,  it  was  expressly  decided 
that  the  principle  upon  which  these  differentials  are  made  is  legiti- 
mate.    (7  Interstate  Com.  Rep.,  612,  660.) 

The  testimony  tended  to  show  that  the  corn  exported  at  Baltimore  did  not 
come  from  Chicago,  but  was  intercepted  before  it  reached  that  market. 

If,  In  point  of  fact,  Baltimore  is  in  closer  proximity  to  the  corn  fields  from 
which  these  exports  come,  and  if  the  lines  leading  to  that  port  have  secured 
recognition  of  that  fact  in  these  differentials,  we  certainly  should  not  disturb 
them  for  they  are  a  recognition  of  an  advantage  in  location  to  which  Baltimore 
M  fairly  entitled.     (Ibid.,  681.) 
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The  existing  rates  from  Chicago  and  other  western  points  to  the  seaboard 
cities  have  not  been  established  capriciously,  nor  reached  by  gentle  and  har- 
monious methods.     They  are  the  result  of  many  years  of  contention  and  struggle. 

;|c  «  *  *  4:  4:  * 

After  several  unsuccessful  experiments  the  present  basis  of  rates  to  the  sea- 
board cities  was  established.  (Boston  Chamber  of  Commerce  v.  L.  S.  and  M.  S. 
Rwy.  Co.  et  al.,  I.  I.  C.  C.  Rep.,  36,  452,  460.) 

A  city  is  entitled  to  the  benefit  of  its  location.  The  fact  that  it  enjoys  ex- 
ceptional advantages  in  one  respect  is  no  reason  why  it  should  be  subjected  to 
discrimination  in  some  other  respects.  (Freight  Bureau  of  Cincinnati  v.  C, 
N.  O.  and  T.  P.  Ry.,  7  Inters.  Com.  Rep.,  180,  189 ;  Commercial  Club  of  Omaha  v. 
C,  R.  I.  and  Pac.  R.  Co.,  6  Inters.  Com.  Rep.,  647 ;  Eau  Claire  Board  of  Trade 
V.  C,  M.  and  St.  P.  R.  R.  Co.,  4  Inters.  Com.  Rep.,  65 ;  Hill  v.  Nashville,  C.  and 
St.  L.  R.  Co.,  6  I.  C.  C.  Rep.,  34.3 ;  Board  R.  R.  Comrs.  t'.  A.,  T.  and  S.  F.  Ry., 
8  Inters.  Com.  Rep.,  304,  307 ;  Lehman-Higginson  Grocery  Co.  v.  A.,  T.  and  S.  F. 
Ry.,  10  I.  C.  C,  460,  468,  469,  470. 

III. 

The  latest  and  perhaps  the  frankest  statement  of  the  position  of 
New  York's  commereial  interests  upon  these  questions  now  under  dis- 
cussion appeared  on  February  10,  1905,  since  the  last  adjournment  of 
this  case,  and  was  submitted  by  the  New  York  Board  of  Trade  and 
Transportation  to  the  Committee  on  Interstate  Commerce  of  the 
United  States  Senate.  (See  "  Duties  and  Powers  of  the  Interstate 
Commerce  Commission,"  Washin£>ton,  Government  Printing  Office, 
1905-,  pp.  165-169.) 

A  part  of  that  statement  submitted  to  the  Senate's  committee  was 
as  follows  (p.  167) : 

Thus  far  we  have  omitted  to  refer  to  the  provisions  of  the  second  section  of 
the  Quarles-Cooper  bill,  which  invests  the  Commission  with  the  power  "to  pre- 
scribe the  just  relatioii  of  rates  to  or  from  common  points."  This  feature,  we 
think,  requires  some  attention,  as  it  is  perhaps  the  most  important  provision  in 
the  bill  as  relating  to  the  interests  of  the  city  of  New  Yorlc. 

To  illustrate  what  the  effect  of  this  provision  would  be,  we  state  that  If  this 
second  section  is  enacted  it  will  give  the  Interstate  Commerce  Commission  the 
power  to  fix  rates  and  to  determine  absolutely  what  differentials  shall  exjst  as 
between  New  York,  Philadelphia,  Baltimore,  and  Boston  from  Chicago,  or  any 
other  common  point;  also  what  just  relation  of  rates  shall  be  enforced  as  be- 
tween Chicago  and  New  York  to  common  points  in  the  South. 

This  means  that  an  autocratic  administrative  board  would  be  endowed  with 
the  arliitrary  power  of  artificially  apportioning  the  trade  of  the  country  b^ 
tween  such  places  as  it  should  determine.  We  do  not  think  that  such  a  body 
as  the  Interstate  Commerce  Commission  should  be  permitted  to  assume  the 
power  arbitrarily  to  so  apportion  the  trade  of  the  country  to  nullify  natural 
and  acquired  advantages  in  one  locality  and  confer  the  favors  of  trade  and  com- 
merce upon  other  localities  by  their  dictum.  This  is  precisely  what  they  have 
done  in  at  least  one  case  and  what  they  attempted  to  do  in  another  against 
New  York.  In  the  decision  of  the  Interstate  Commerce  Commission,  filed  April 
30,  1898,  in  the  case  of  the  New  York  Produce  Exchange  v.  The  Baltimore  and 
Ohio  Railroad  and  other  lines,  being  a  determination  in  the  question  of  differ- 
entials existing  against  New  York  (Interstate  Commerce  Reports,  Vol.  VII,  pp. 
C69  and  670),  the  Commission,  among  other  things,  said: 

"  In  1882  about  65  per  cent  of  all  the  exports  from  the  trnit:ed  States  exported 
through  the  Atlantic  and  Gulf  ports  passed  through  the  port  of  New  York.  The 
!-.ame  year  80  per  cent  of  all  the  imports  into  the  United  States  by  way  of  these 
same  ports  came  in  at  the  port  of  New  York.  It  will  be  seen,  therefore,  that 
during  that  year,  being  the  year  when  the  advisory  commission  pronounced  upon 
the  reasonableness  of  these  differentials,  New  York  practically  engrossed  the 
foreign  trade  of  the  country.  A  preliminary  qustlon  is,  How  far  is  the  port  of 
New  York  '  entitled,'  or  how  far  can  that  port  expect  to  continue,  to  enjoy  that 
commercial  supremacy? 

"  Plainly  not  to  the  same  extent.  It  would  be  in  accordance  neither  with  the 
theory  of  our  institutions  nor  with  the  history  of  the  development  of  our  nation 
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to  permit  any  one  port  upon  our  vast  extent  of  seacoast  to  monopolize  the  trade 
with  foreign  nations." 

Then  the  Commission  stated  the  various  sums  of  money  Congress  had  appro- 
priated for  the  Improvement  of  the  several  Atlantic  and  Gulf  ports,  and  they 
concluded  the  paragraph  with  the  following  declaration : 

"  Rather  does  this  recognize  It  as  the  policy  of  our  Government  that  its  for- 
eign commerce  should  be  distributed  between  various  ports." 

Actuated  hy  this  revolutionary  sentiment,  the  Commission  dismissed  the  com- 
plaint of  New  York  and  sustained  the  differentials. 

The  "  revolutionary  sentiment "  so  bitterly  complained  of  by  the 
New  York  memorialists  was,  upon  their  own  showing,  simply  this: 
It  would  be  improper  to  permit  New  York  "  to  monopolize  the  trade 
with  foreign  nations." 

We  venture  to  suggest  that  the  learned  counsel  who  represent 
herein  the  commercial  bodies  of  New  York  will  find  full  scope  for 
their  eminent  abilities  in  the  effort  to  maintain  before  this  high  tri- 
bunal the  converse  of  that  proposition.  Such,  however,  is  the  task 
which  they  have  assumed  in  this  case. 

IV. 

The  situation  of  Baltimore  at  the  northwesternmost  limit  of  the 
navigable  water  flowing  into  Chesapeake  Bay  is  in  every  respect 
eligible,  and  for  convenient  and  advantageous  trade  with  the  Western 
States  it  is  unique. 

Philadelphia,  our  nearest  neighbor  of  all  the  coast  cities  to  the 
northward,  being  about  100  miles  east  of  us,  Baltimore  is  much  nearer 
the  important  commercial  centers  of  the  W^est  than  any  of  those  cities. 

The  latitude  of  Baltimore  is,  moreover,  almost  identical  with  that 
of  Cincinnati  and  St.  Louis,  and  its  natural  sphere  of  influence  may, 
without  exaggeration,  be  said  especially  to  embrace  southern  and  cen- 
tral Ohio,  Indiana,  and  Illinois,  together  with  Missouri — partly 
because  the  nearness  of  those  regions  has,  during  more  than  a  century, 
induced  much  immigration  into  them  from  Maryland  and  her  imme- 
diate neighbors,  and  consequently  both  proximity  and  sympathy  have 
been  determining  causes  resulting  in  friendly  and  close  commercial 
relations. 

The  fact  that  westward  emigration  from  the  States  situated  on  or 
near  the  Chesapeake  has  tended  to  keep  near  to  the  latitude  of  the 
place  of  origin  (so  far  as  the  course  of  rivers  and  the  situation  of 
mountain  passes  allowed)  has  had  much  to  do  with  those  conditions 
and  results. 

The  colony  of  Maryland  formed  the  gateway  through  which  the  English  set- 
tlers of  America  entered  into  the  Ohio  country  before  and  during  the  French 
and  Indian  war.  It  was  under  the  leadership  of  George  Washington  that  the 
western  wilderness  was  first  really  pierced  and  a  claim  for  the  English  colonies 
established.    (Maryland  Geological  Survey,  Report  on  Highways  (1899),  p.  178.) 

It  is  also  noteworthy  that  the  course  of  the  rivers  of  the  interior 
and  the  topography  of  the  country  make  the  Maryland  pass  through 
the  Alleghanies  the  line  of  least  resistance  in  the  flow  of  trade  to  the 
Atlantic  from  much  of  the  Northwest. 

Washington,  in  his  journal  of  his  western  journey,  in  1784,  wrote 
concerning  the  pass  over  the  Alleghanies  into  western  Maryland: 

And  all  of  these  are  so  many  channels  through  which  not  only  the  produce  of 
the  New  States,  contemplated  by  Congress,  but  the  trade  of  all  the  lakes,  quite 
to  that  of  the  Wood,  may 'be  conducted  according  to  my  Information,  and  judg- 
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ment — at  least  by  one  of  the  Routs — thro'  a  shorter,  easier,  and  less  expensive 
communication  than  either  of  those  which  are  now,  or  have  been  used  with 
Canada,  New  Yk  or  New  Orelans. 

That  this  may  not  appear  an  assertion,  or  even  an  opinion  unsupported,  I  will 
examine  matters  impartially,  and  endeavor  to  state  facts.  (Hulbert's  Historic 
Highways,  vol.  13,  p.  39.) 

Mr.  Fiske,  in  The  Critical  Period  of  American  History  (illustr. 
ed.,  1898) ,  pages  223,  224,  225,  227,  228,  referred  thus  to  these  matters: 

The  vast  importance  of  the  lands  between  the  Alleghanies  and  the  Mississippi 
was  becoming  more  apparent  every  year,  as  the  westward  movement  of  popula- 
tion went  on.  But  at  this  time  their  value  was  much  more  clearly  seen  by  the 
Southern  than  by  the  Northern  States.  In  the  North  the  westward  emigration 
was  only  just  beginning  to  pass  the  Alleghanies ;  in  the  South,  as  we  have  seen, 
it  had  gone  beyond  them  several  years  before. 

******* 

When  these  threats  were  heard  in  America  there  was  great  excitement  every- 
where, but  it  assumed  opposite  phases  in  the  North  and  in  the  South.  The  mer- 
chants in  New  York  and  Boston  cared  little  more  about  the  Mississippi  River 
than  about  Timbuktu,  but  they  were  extermely  anxious  to  see  a  commercial 
treaty  concluded  with  Spain. 

*  *  *  ^*  *  *  * 
The  people  of  Virginia  sympathized  with  the  backwoodsmen,  but  her  great 

statesmen  realized  the  importance  of  both  interests  and  the  danger  of  a  conflict 
between  them. 

******* 

This  lamentable  dispute  was  watched  by  Washington  with  feelings  of  gravest 
concern. 

The  subject  was  a  favorite  one  with  him,  and  he  looked  at  it  from  both  a 
commercial  and  a  political  point  of  view.  What  we  most  needed,  he  said  in 
1770,  were  easy  transit  lines  between  East  and  West,  as  "  the  channel  of  con- 
veyance of  the  extensive  and  valuable  trade  of  a  rising  empire."  Just  before 
resigning  his  commission,  in  1783,  Washington  had  explored  the  route  through 
the  Mohawk  Valley,  afterwards  taken  first  by  the  Erie  Canal,  and  then  by  the 
New  York  Central  Railroad,  and  had  prophesied  its  commercial  importance  in 
the  present  century.  Soon  after  reaching  his  home  at  Mount  Vernon,  he 
turned  his  attention  to  the  improvement  of  intercourse  with  the  West  through 
the  valley  of  the  Potomac. 

"  No  one  can  tell  what  complications  may  arise  from  this,"  argued  Washing- 
ton ;  "  let  us  bind  these  people  to  us  by  a  chain  that  can  never  be  broken ;"  and 
with  characteristic  energy  he  set  to  work  at  once  to  establish  that  line  of  com- 
munication that  has  since  grown  into  the  Chesapeake  and  Ohio  Canal,  and  into 
the  Baltimore  and  Ohio  Railroad. 

In  American  History  and  its  Geographic  Conditions  (Semple), 
at  page  65,  it  is  said : 

As  the  transmontane  region  became  settled,  however,  the  Potomac  was  im- 
proved by  canalization,  and  a  better  road  shortened  the  distance  between  Fort 
Cumberland  and  Redstone. 

The  traders  said  that  Alexandria  was  400  miles  nearer  the  fur  fields  than  any 
other  Atlantic  port  Therefore  Baltimore  received  a  large  part  of  the  bulky 
exports  from  the  back  country. 

The  Monumental  City  (Howard),  page  25,  referring  to  this  period: 

The  prosperity  of  Baltimore  at  this  time  was  not  maintained  solely  by  a  for- 
eign and  carrying  trade. 

•  *•*♦•• 
The  western  trade,  which,  before  the  Revolution,  had  been  conveyed  on  the 

backs  of  pack  horses,  walking  in  single  file  through  the  narrow  paths  which  led 
across  the  mountains,  now  required  for  its  transportation  the  huge  caavass- 
covered  "  Conestoga '"  wagons,  which,  with  their  teams  of  six  or  eight  horses 
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iiud  jingling  bells,  used, to  traverse  the  old  Braddock's  road  and  the  turnpikes 
that  had  been  constructed  as  far  as  the  navigable  waters  of  the  West. 

We  submit  that,  having  regard  to  the  natural  tendency  of  trade 
from  the  regions  referred  to  toward  the  coast,  Boston  and  New  York 
are  as  compared  with  Baltimore  too  far  away  to  the  north,  and  both, 
together  with  Philadelphia,  too  far  to  the  east. 

V. 

The  founders  of  Baltimore  in  part  knew  and  foresaw  in  part  all 
this,  and  time  and  circumstance  have  justified  their  judgment. 

In  1765  Baltimore  was  a  village  containing  about  fifty  houses  and 
in  1830  it  had  become  the  third  city  in  the  United  States. 

The  Encycloptedia  Americana  (ed.  1842)  volume  1,  page  536, 
stated: 

Baltimore  has  had  a  remarkably  rapid  growth.  It  was  first  laid  out  as  a' 
town  in  1729,  and  in  1765  it  contained  only  about  50  houses.  It  was  first 
erected  into  a  city  in  1797,  and  is  now  the  third  in  size  in  the  United  States. 
It  is  admirably  situated  for  commerce  and  is  a  place  of  great  wealth  and  trade. 
It  possesses  most  of  the  trade  of  Maryland,  about  half  of  that  of  Pennsylvania, 
and  a  portion  of  that  of  the  Western  States.  Baltimore  is  the  best  market  for 
tobacco  in  the  United  States,  and  it  is  the  greatest  flour  market  in  the  world. 
Its  vicinity  affords  great  water  privileges,  and  there  are  now  in  operation 
numerous  flour  mills,  cotton  manufactories,  and  other  water  works.  The  ship- 
ping owned  here  in  1790  amounted  to  only  13,564  tons ;  in  1816  to  101,960  tons. 

Eeferring  to  a  later  period  (1882),  Messrs.  Thurman,  Washburne, 
and  Cooley  said,  in  their  report  on  differential  rates : 

For  all  these  reasons  the  welfare  of  Baltimore  is  a  matter  of  national  impor- 
tance, and  it  is  so  connected  with  the  trade  of  the  interior  that  its  existence 
modifies  beneficially  all  the  markets. 

But  its  relations  to  the  foreign  trade  are  also  such  as  to  render  it  important 
to  the  whole  civilized  world. 

The  attitude  of  its  rivals  beyond  the  Hudson  in  the  present  con- 
troversy sufficiently  attests  the  present  importance  of  Baltimore,  not 
only  relatively  to  themselves,  but  also  absolutely  as  regards  the 
country  at  large. 

VI. 

Although  favored  by  nature,  Baltimore  has  always  been  vigilant 
and,  aided  onty  by  the  State  of  Maryland,  has  found  means  and  a  way 
to  overcome  every  difficulty  that  has  been  up  to  this  time  encountered. 

The  following  extracts  from  Hulbert's  Historic  Highways,  volume 
13,  pages  89,  90,  94,  95,  132,  133,  furnish  from  an  authoritative  and 
impartial  source  sufficient  proof  of  this  assertion : 

As  a  commercial  metropolis  Baltimore's  reputation  was  very  great  [1826] 
and  second  only  to  that  of  Philadelphia.  Not  only  was  it  a  great  seaboard 
market,  bu1>  throughout  the  preceding  half  century  it  had  been  one  of  the  great 
markets  for  western  produce. 

•      '  *  •  *  *  •  • 

Thus  Baltimore  was  the  natural  eastern  metropolis  for  the  trade  of  the  West. 
Moreover,  Baltimore  had,  up  to  date,  talcen  perhaps  all  advantages  of  her  situa- 
tion and  had  gi'own  rich  in  consequence;  the  building  of  the  Cumberland  road 
had  been  of  great  benefit,  for  Cumberland  was  but  the  halfway  house  to 
Baltimore. 

Baltimore  and  Maryland  had  improved  their  opportunities  by  building  many 
miles  of  fine  roads,  really  extending  the  Cumberland  road  to  Baltimore  and 
tide  water. 

Baltimore's  commercial  prestige  was  secure  so  far  as  land  ways  were  con- 
cerned.   New  measures  calling  for  waterways  now  on  foot,  made  popular  by  the 
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great  success  of  the  Erie  Canal,  promised  to  overturn  all  previous  considerations. 
The  coach  and  the  freighter,  it  seemed,  were  now  to  be  replaced  by  the  easy' 
gliding  canal  boat. 

Baltimore  had  been  the  metropolis  for  western  trade  during  the  reign  of  the 
freighter. 

Must  she  resign  her  place  upon  the  advent  of  the  canal  boat?  This  was  the 
question  which  was  being  agitated  throughout  the  years  of  the  Potomac  chimera. 
The  failure  of  that  scheme  again  restored  the  confidence  of  the  Baltlmoreans. 

:|i  *  *  «  £  4:  # 

The  discouragements  discovered  by  the  Maryland  Canal  Company  In  their 
attempt  to  find  a  satisfactory  location  for  a  canal  route  from  the  Potomac  to 
Baltimore  also  had  its  efCect  in  strengthening  the  opinion  of  Baltimore  capital- 
ists that  Baltimore  could  never  hold  the  trade  of  the  West  by  water  routes  as  for 
half  a  century  she  had  held  it  by  land  routes. 

New  York  and  Philadelphia  were  fast  surpassing  her,  and  by  means  of  the 
Pennsylvania  and  Erie  canals  seemed  In  a  fair  way  to  secure  the  trade  of  the 
West  which  once  had  been  hers. 

Philip  E.  Thomas,  president  of  the  Mechanics'  Bank  of  Baltimore  and  a  com- 
missioner for  Maryland  for  the  Chesapealie  and  Ohio  Conal  Company,  resigned 
UIs  ofiice  upon  reviewing  the  report  of  General  Barnard,  and,  calling  into  his 
counsels  George  Brown,  the  two  in  private  faced  the  situation  in  which  Balti- 
more was  placed.  i  ^ 

*  *  •  *  •  «  • 
Tliese  two  energetic  and  daring  men.   In  comparatively   a   moment's  time, 

changed  the  whole  complexion  of  affairs,  and  brought  not  only  the  eyes  of  the 
world  to  Baltimore,  but  in  very  fact  brought  back  to  her  the  commercial  prestige, 
so  far  as  western  trade  was  concerned,  which  she  had  enjoyed  in  the  day  of  the 
btagecoach  and  freighter. 

The  gentlemen  named  above  called  a  meeting  of  merchants  on  February  12, 
1827,  who  approved  the  plans.  The  charter  of  the  Baltimore  and  Ohio  Railroad 
Company  followed  immediately. 

It  was  granted  by  tlie  general  assembly  of  Maryland  on  February  28,  1827,  and 
was  confirmed  at  once  by  Virginia  and  a  year  later  by  Pennsylvania. 

♦  *****» 

Having  passed  through  its  darkest  days  of  struggle  with  the  canal  company  and 
with  the  vexatious  problems  of  internal  betterment  of  rolling  stock  and  motive 
power,  the  Baltimore  and  Ohio  Railroad  was  now,  in  ]8,SG,  quite  ready  to  take 
advantage  of  the  provisions  of  the  new  law  which  made  it  possible  to  throw  its 
gleaming  rails  up  the  Potomac  from  Harpers  Ferry  to  Cumberland  and  on  to  the 
coveted  Ohio  Basin. 

******* 

As  fate  would  have  it — or  fortune — the  hard  labor  and  the  thousand  perplexi- 
ties of  many  men,  from  Washington  down,  wlio  had  attempted  flr,st  to  get  In 
commercial  touch  with  the  West  by  means  of  rivers,  then  by  means  of  a  canal, 
were  being  swept  aside  by  one  blast  of  that  little  locomotive's  whistle. 

•  *•*««• 

It  may  be  proper  to  add  that  the  Baltimore  and  Ohio  Eailroad  was 
built  to  Harpers  Ferry  in  1834,  to  Washington  in  1835,  to  Cimiber- 
land  in  1842,  and  was  completed  to  the  Ohio  Eiver  at  Wheeling  in 
January,  1853.  The  Chicago  division  was  completed  in  1874,  and  the 
Midland  division,  between  Columbus  and  Midland  City,  in'1883. 

In  thus  creating  the  Baltimore  and  Ohio  Railroad,  Maryland  was 
the  first  State  of  the  Union  to  incorporate  an  important  railway  and 
the  first  to  devote  the  public  resources  to  the  support  of  such  a  work. 

This  was  done  by  a  large  subscription  to  the  capital  work,  by  liberal 
guaranties,  and  also  by  exemption  from  taxation. 

In  the  case  of  Mayor,  etc.,  v.  Baltimore  and  Ohio  Railroad  Com- 
pany, 6  Gill,  288  (1848),  the  court  of  appeals  said  (pp.  296,  297) : 

It  is  a  matter  of  notoriety  and  of  history  that  In  chartering  the  Baltimore  and 
Ohio  Railroad  Company  the  legislature  and  the  people  of  Maryland  regarded  the 
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completion  of  the  work  as  a  great  State  object,  tending  eminently  to  promote  the 
future  wealth  and  prosperity  of  Maryland,  and  particularly  of  the  city  of  Balti- 
more, and  to  contribute  to  the  permanence  of  the  union  of  the  United  States. 
They  also  were  duly  sensible  that  this  gigantic  and  patriotic  undertaking  could 
not  be  accomplished  but  at  great  expense  and  hazard  of  pecuniary  loss  to  its 
undertakers.  As  an  encouragement  to  the  enterprise  they  were  willing  to  confer 
on  it  every  immunity,  privilege,  and  exemption  which  could  reasonably  be  re- 
quired and  tend  to  its  completion.  In  expounding,  therefore,  those  provisions 
of  the  charter  of  the  company  by  which  its  expressed  privileges  and  exemptions 
are  imparted,  liberal  rules  of  interpretation  for  its  benefit  ought  to  be  adopted 
to  effectuate  the  benevolent  designs  of  the  legislature,  and  not  such  rules  of 
restriction  and  limitation  as  should  be  applied  to  the  charters  of  companies  incor- 
porated for  the  peculiar  benefit  of  their  stockholders.  To  confine  the  exemption, 
"  from  the  imposition  of  any  tax  or  burden  by  the  State's  assenting  to  this  law," 
to  State  taxes  only,  would  not  be  consistent  with  the  benevolent  designs  of  the 
legislature. 

In  1878  the  same  court  said,  in  deciding  the  case  of  State  v.  Balti- 
more and  Ohio  Eailroad  Company,  48  Maryland,  49,  at  page  77 : 

It  is  hardly  necessary  to  say  that  the  original  charter  does  not  authorize  the 
appSllee  to  build  and  conduct  hotels  in  the  usual  and  ordinary  manner  in  which 
hotels  are  kept — ^that  is,  for  the  accommodation  of  the  public  generally.  But 
we  are  not  dealing  with  the  charter  of  a  mere  local  railroad,  but  one  authoriz- 
ing the  construction  of  a  road  from  Baltimore  to  the  Ohio  River,  designed  and 
now  used  as  one  of  the  great  through  routes  to  the  West.  Hotels  then,  or 
buildings  for  the  accommodation  of  passengers  over  the  road,  are,  we  think,  nec- 
essary to  its  business,  and  therefore  within  its  charter.  The  record  shows  that 
the  Cumberland  and  Viaduct  hotels  were  mainly  designed,  and  are  now  used, 
for  this  purpose;  and  in  addition  thereto  for  ticket  and  telegraph  offices  and 
waiting  rooms  for  passengers.  The  gross  receipts  derived  from  these  hotels  are 
therefore  exempt  from  taxation. 


And  in  the  same  opinion  the  court  said,  page  76 ; 


And  here  we  are  met  with  the  argument  that  "  necessary  "  means  buildings 
and  works  indispensable  to  the  road.  This,  however,  is  not  a  mere  dictionary 
Question,  but  one  involving  the  construction  of  a  power  granted  to  a  railroad 
company  to  enable  it  to  accomplish  the  objects  for  which  it  was  chartered.  And 
as  used  in  this  connection  it  is  clear  the  legislature  meant  such  buildings  and 
works  as  were  reasonably  convenient  and  appropriate  to  the  maintenance  and 
operation  of  the  road.  Construed  in  this  sense,  the  question  is  whether  "  neces- 
sary "  buildings  embraces  the  elevators,  wharves,  piers,  and  docks  owned  by  the 
appellee?  Now,  one  of  the  main  objects  in  chartering  this  company  was  to 
bring  the  western  trade  to  the  port  of  Baltimore,  not  merely  to  supply  a  local 
demand,  but  for  the  purposes  of  transshipment  as  ocean  commerce.  These  build- 
ings and  structures  are  therefore  necessary  for  the  business  of  the  appellee  as 
a  common  carrier  for  the  purposes  of  receiving  and  storing  grain  and  freight 
shipped  over  its  road  after  the  same  have  reached  the  place  of  destination  and 
previous  to  delivery  to  the  consignee  or  owner. 

In  this  connection  reference  may  be  made  also  to  Baltimore  and 
Ohio  Railroad  Company  v.  State,'36  Maryland,  519  (1872) ;  Canal 
Company  i).  Railroad  Company,  4  Gill  and  Johnson  1, 72-84  (1832) ; 
The  Canal  Company's  Case,  83  Maryland,  549,  597-608  (1896). 

The  efforts  made  and  the  responsibilities  assumed  by  the  State  of 
Marylaijd  on  behalf  of  the  Baltimore  and  Ohio  Railroad  were  sur- 
passed by  those  of  the  city  of  Baltimore. 

Both  the  State  and  city  aided  also  the  railroad  by  which  the  Penn- 
sylvania lines  reach  Baltimore  with  great  generosity  and  to  an  extent 
(beginning  at  the  time  of  the  incorporation  of  the  Baltimore  and 
Susquehanna  Railroad  Company  in  1827)  which  nothing  but  their 
confident  faith  could  justify.  (See  Northern  Central  Railway  Com- 
pany V.  Hering,  93  Maryland,  164,  176-180,  1901.) 

Baltimore  is  now  improving  its  docks  and  water  front  by  the  ex- 
penditure of  great  sums  (Snyder,  book  10,  pp.  2194,  2195). 
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In  deepening  the  channels  of  approach  to  the  harbor  the  Congress 
of  the  United  States  has  also  contributed  material  aid,  as  is  shown 
in  detail  by  Exhibit  Baltimore  201 ;  but  in  that,  as  in  other  respects, 
Congress  has  been  much  more  liberal  to  Philadelphia  (Exhibit  P, 
300),  and  to  New  York  and  Boston  (House  Doc.  421,  57th  Cong.,  2d 
sess.,  pp.  266,295). 

In  view  of  this  record  of  persistent,  courageous,  and  finally  suc- 
cessful effort  by  the  State  and  her  chief  city,  the  following  comments 
seem  to  have  been  justifiable,  as  and  when  they  were  made: 

The  citizens  of  Baltimore  are  not  more  distinguished  for  their  bold  and 
persevering  enterprise,  than  for.  etc.  f  Murray's  Encyclopsedia  of  Geography, 
(Am.  Ed.,  1838),  vol.  3,  p.  516). 

The  improvements  in  the  internal  communicatious  of  this  State  have  been 
very  extensive,  and  Maryland  has  in  this  department  displayed  more  energy 
and  enterprise  than  caution  and  prudence.  Encyclopaedia  Britannica,  8th  ed. 
(1857),  vol.  14,  p.  330.) 

Baltimore's  record  during  the  last  year  since  the  disastrous  fire  of 
February,  1904,  shows  that  its  citizens  have  lost  none  of  that  coufage 
and  constancy  which  are  their  best  inheritance. 

VII. 

These  historical  facts  seem  to  us  to  answer,  without  added  argu- 
ment or  comment,  so  much  of  the  contention  on  behalf  of  New  York 
as  is,  in  substance,  that  New  York  possesses  a  prescriptive  and  in- 
alienable right,  based  upon  inheritance  or  acquisition,  or  both,  to 
nearly  all  of  the  foreign  trade  of  the  country,  including  especially 
the  export  and  import  trade  to  and  from  the  West,  and  the  further 
contention  that  the  mere  fact  that  Baltimore  lias  or  has  had  any  con- 
siderable part  of  the  western  trade  constitutes  sufficient  proof  in 
favor  of  New  York  in  this  controversy. 

The  same  contention  has  been  made  twice  before.  In  1882  the 
Advisory  Commission  said  (p.  42)  : 

It  is  certainly  true  that  Baltimore  and  Philadelphia  have  now  a  larger  share 
In  the  grain  and  provision  traffic  than  they  had  fifteen  years  ago ;  but  it  remains 
to  connect  the  fact  vrith  the  existence  of  the  differentials.  For  a  long  time  New 
York  nearly  monopolized  that  trade ;  but  the  reasons  were  obvious  in  its  better 
channels  of  communication  with  the  Interior,  and  its  greater  preparations  to 
accommodate  it.  When  Baltimore  and  Philadelphia  had  extended  their  railroad 
systems,  so  as  to  compete  for  the  trade,  and  had  provided  elevators  and  other 
conveniences,  they  immediately  took  a  share  in  the  business;  not  because  of 
the  differentials,  but  because  they  were  then  prepared  for  It. 

Again  in  the  case  of  New  York  Produce  Exchange  v.  Baltimore 
and  Ohio  Railroad  Company  et  al.  (7  Interstate  Com.  Rep.,  612), 
this  Commission  said,  in  1898,  in  reference  to  substantially  the  same 
contention  on  behalf  of  New  York : 

(Page  669:)  Indeed  it  was  the  very  marked  falling  off  In  exportations  of 
grain  through  the  port  of  New  York  which  alarmed  the  complainant  and  led  to 
the  prosecution  of  this  proceeding.  It  is  to  this  a.spect  of  the  case  that  the 
testimony  has  been  largely  addressed  upon  both  sides. 

(Page  670:)  Such  is  also  the  inevitable  tendency  of  the  development  of  our 
country.  Hitherto  that  development  has  gone  on  in  such  a  way  that  New  York 
has  heen  enaMed  to  seime  more  of  our  export  and  import  trade  than  would 
naturally  belong  to  it.  The  lines  of  transportation  leading  to  New  York  and 
the  pecuniary  interests  concentrated  at  that  point  have  'been  so  strong  as  to 
divert  both  export  and  import  trafflc  to  that  pmt  which  might  naturally  gO  to 
some  other  port.    These  same  influences  will  unquestionably  continue"  to  have 
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the  same  effect  in  the  future,  but  not  to  the  same  extent.  Other  strong  influences 
are  heginning  to  operate  in  favor  of  other  ports. 

(Page  678:)  The  freight  rate  which  these  other  exports  pay  is  higher,  and 
it  Is  therefore  more  for  the  interest  of  the  carrier  to  transport  them.  The  ocean 
rate  is  also  higher,  and  the  advantages  to  the  port  of  New  York  in  the  way  of 
attracting  shipping  are  probably  greater  than  arise  from  the  exportation  of 
grain.  So  it  is  by  no  means  certain  that  more  grain  ought  not  to  go  through 
the  outports  to  offset  the  increased  exports  of  other  liinds  from  New  Yorli. 

(Page  679:)  New  York  has  no  vested  right  in  the  having  of  so  much  grain 
shipped  to  that  port.  The  canal  has  been  a  most  important  element  in  her  com- 
mercial supremacy.  If  that  element  drops  out  she  must  expect  to  lose  that 
portion  of  her  supremacy  which  was  due  to  it. 

VIII. 

The  "  Argument  of  Albert  Fink  before  the  Committee  on  Commerce 
of  the  United  States  House  of  Representatives  '"  on  March  17  and  18, 
1882,  shows  how  old  the  present  contentions  of  New  York  are  and  how 
completely  they  were  then  answered : 

(Pages  10,  11:)  The  present  [1882]  controversy  between  the  three  seaboard 
cities,  New  York,  Philadephia,  and  Baltimore,  as  regards  the  relative  rates  that 
should  be  charged  by  the  railroad  companies  to  these  cities  from  western  points, 
affords  another  good  illustration  of  the  truth  of  the  above  assertion,  and  is  only 
one  of  the  many  cases  that  can  be  cited  of  the  contradictory  demands  made 
upon  the  railroad  companies,  and  of  the  impossibility  of  compliance. 

The  people  of  Baltimore  and  Philadelphia  claim  that  the  rates  from  Chicago 
■and  other  points  in  the  West  to  these  cities  shall  be  made  upon  a  "  mileage 
basis ; "  that  is  to  say,  the  shorter  the  distance  the  lower  the  rate.  The  dis- 
tance from  common  points  in  the  West  to  Philadelphia  and  Baltimore  being 
shorter  than  to  New  York,  the  application  of  the  mileage  basis  would  secure 
to  Baltimore  and  Philadelphia  great  advantages  over  New  York.  Hence  their 
advocacy  of  this  principle. 

The  people  of  New  York  consider  as  correct  the  principle  that  railroad  tariffs 
should  be  based  upon  the  "  cost  of  service."  This  means  that  the  railroad  com- 
panies may  charge  what  It  costs  them  to  do  the  work,  with  a  reasonable  per- 
centage upon  the  investment.  It  is  generally  conceded  from  6  to  10  per  cent 
on  the  capital  would 'be  a  fair  interest.  The  advocacy  of  this  principle  is 
based  upon  the  presumption  that  the  New  York  Centrail  Railroad  can  be  oper- 
ated more  cheaply  than  any  other,  although  it  is  longer,  and  that  freight  can 
be  carried  to  New  York  at  less  cost  from  the  same  points  in  the  West  than 
it  can  be  carried  to  Philadelphia  and  Baltimore.  Hence  that  principle  which 
gives  to  New  York  the  advantage  over  the  other  cities  is,  to  New  York  pepole, 
the  correct  principle ;  the  advantages  in  point  of  distance  which  Baltimore  and 
Philadelphia  claim  are  not  for  a  moment  to  be  considered. 

The  doctrine  that'  the  principle  of  cost  forms  the  proper  foundation  for  rail- 
road tariffs  is  advocated  with  great  spirit  by  the  board  of  trade  and  transporta- 
tion and  chamber  of  commerce,  as  well  as  by  the  antimonopoly  league.  In  fact, 
the  antimonopoly  league  was  specially  organized  for  the  purpose  of  carrying 
this  doctrine  into  effect.  To  those  who  are  acquainted  with  the  facts  it  Is 
rather  amusing  to  see  how  self-interest  perverts  judgment.  The  railroad  com- 
panies would  be  exceedingly  glad  if  they  could  receive  full  cost  for  their  services. 
I  have  already  shown  that  they  never  have  received  the  full  cost  for  their 
services.  But  this  rule,  laid  down  by  the  gentlemen  of  New  York  who  ap- 
peared before  your  committee.  Is,  of  course,  only  to  apply  in  the  case  when  it 
works  in  their  favor,  when  a  railroad  Is  supposed  to  earn  more  money  than  is 
considered  to  be  the  exact  cost,  as  In  the  case  of  the  New  York  Central  Railroad. 
They  have  no  idea  of  making  up  the  losses  of  those  roads  where  the  compensa- 
tion received  is  less  than  "  cost  of  service."  Neither  is  the  rule  to  apply  when 
it  can  be  shown,  as  It  can,  that  according  to  the  "  cost  principle  "  Baltimore  and 
Philadelphia  would  be  entitled  to  lower  rates  than  New  York.  In  short,  this 
principle  is  good  only  so  long  as  it  works  In  favor  of  Its  advocates.  Hence,  as 
soon  as  it  falls  to  operate  favorably,  some  other  principle  must  be  resorted  to. 
And  so  we  find  in  this  case  that  the  same  parties  who  advocate  the  cost  prin- 
ciple also  contend  that  cost,  or  distance,  which  really  means  cost,  at  least  in 
this  case,  should  have  nothing  to  do  with  the  making  of  railroad  tariffs,  and 
that,  notwithstanding  Baltimore  and  Philadelphia  are  nearer  to  the  westerA 
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market  and  freight  can  be  carried  to  those  cities  cheaper  than  to  New  York,  the 
transportation  rates  must  be  made  the  same  to  all  these  cities ;  if  any  differ- 
ences are  to  be  allowed  they  must  be  made  in  favor  of  New  York. 

IX. 

In  the  opinion  of  this  Commission,  filed  April  30,  1898,  in  the  case 
of  New  York  Produce  Exchange  v.  Baltimore  and  Ohio  Railroad 
et  al.  (7  Interstate  Com.  Rep.,  612),  an  historical  summary  of  the 
facts  relating  to  differentials  to  and  from  North  Atlantic  ports  was 
given  (pp.  617-620),  covering  the  time  from  1869  down  to  the  date 
of  that  opinion,  to  which  we  beg  leave  to  refer. 

In  February,  1899  (about  nine  months  after  the  opinion  was  filed 
in  the  case  last  referred  to) ,  as  a  temporary  measure,  the  differential 
on  grain  was  reduced  by  the  trunk-line  railroads  by  one-half,  to  1 
cent  for  Philadelphia  and  IJ  cents  for  Baltimore.  Mr.  Thayer,  Book 
8,  page  1783 :  "  We  were  forced."  "  We  acquiesced  as  a  trial."  Not- 
withstanding the  fact  that  this  was  a  temporary  measure  and  for  the 
sole  purpose  of  preventing  a  war  of  rates,  the  reduced  rate  on  export 
grain  has  been  extended  continually  up  to  the  present  time.  It  is 
in  evidence  in  this  case  that  in  1899  the  tariff  rate  on  grain  was  about 
17  cents  from  100  per  cent  points  to  New  York.  It  is  also  in  evi- 
dence that  at  this  time  cut  rates  were  made  as  low  as  8  cents  per  100 
pounds  from  East  St.  Louis  to  Baltimore,  including  the  charge  for 
delivery  on  shipboard,  which  is,  at  Baltimore,  three-fourths  of  a  cent 
per  bushel. 

It  is  clear,  from  the  testimony  in  this  case,  as  well  as  the  testimony 
in  the  case  of  the  New  York  Produce  Exchange  v.  Baltimore  and 
Ohio  Railroad  (7  I.  C.  C,  612),  that  the  differential  nominally  in 
force  from  time  to  time  was  very  frequently  not  effective  by  reason 
of  the  rate  wars,  reduced  rates,  cut  rates,  breaking  of  agreements,  and 
various  other  causes.  Seldom  did  the  differential  mean,  in  actual 
practice,  what  it  was  supposed  to  be  from  an  inspection  of  a  rate 
sheet.  The  testimony  shows  that  prior  to  March,  1902,  rates  to 
Baltimore  were  such  rates  as  would  secure  the  business  offering  for 
that  port  regardless  of  the  tariff. 

In  March,  1902,  however,  the  Interstate  Commerce  Commission 
obtained  an  injunction  against  several  of  the  carriers  leading  to  the 
Atlantic  seaboard.  The  effect,  according  to  the  testimony,  was  to 
prevent  the  cutting  of  rates  east  bound  upon  grain,  grain  products, 
and  provisions.  It  is  important  to  remember,  therefore,  that  what- 
ever may  have  been  the  nominal  rates  and  nominal  differentials  prior 
to  March,  1902,  only  since  that,  time  has  the  differential  been  a  con- 
stant factor  in  the  movement  of  traffic  through  the  several  ports. 

X. 

Differential  rates  apply  not  only  to  all-rail  commodities,  but  also 
on  the  so-called  ex-lake  shipments.  Considerable  quantities  of  OTain, 
grain  products,  and  provisions  reach  certain  eastern  lake  ports— ^'air- 
port, Erie,  and  Buffalo.  The  movement  eastward  from  those  places 
is  all  rail  from  Erie  and  Fairport  to  Philadelphia  and  Baltimore 
(unfortunately,  however,  in  recent  years  there  has  been  practically  no 
movement  to  Baltimore),  and  from  Buffalo  by  rail  to  Philadelphia, 
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New  York,  iind  Boston,  and  some  by  canal  and  river  to  New  York. 
Just  what  these  differentials  at  various  times  have  even  nominally 
amounted  to  is  a  matter  of  considerable  doubt,  for  the  two  fold  reason 
that  the  tariffs  are  not  all  filed  with  the  Commission  and  are  rarely 
maintained ;  some  of  the  carriers  file  these  tariffs,  while  others  do  not. 
It  was  found  in  the  opinion  in  the  case  of  the  New  York  Produce 
Exchange,  filed  April  30, 1898,  that  the  differential  in  favor  of  Phila- 
delphia and  Baltimore  as  against  New  York  on  grain  and  grain 
products  ex-lake  was  1  cent  per  100  pounds,  but  that  there  was  no 
differential  on  provisions.  It  was  also  found  that  at  that  time  the 
rates  from  lake  ports  to  Boston,  New  York,  Philadelphia,  and  Balti- 
more, in  100  pounds,  were  as  follows : 


To- 


Grain. 


Flour. 


Pro- 
visions. 


NeTrYork 

Boston  (for  export) 

Philadelphia 

Baltimore 


Cents. 
11 
11 
10 
10 


Cents. 
11 
11 
10 
10 


Cents. 


16 
16 
16 
16 


Special  commodity  rates  by  the  bushel  were  also  in  effect  from  these  lake 
ports  to  the  above-named  cities.  Tliey  were  in  lots  of  8,000  bushels  and  over, 
to  one  consignee  and  one  destination,  as  follows : 

New  York Sets.  4icts.  4icts.  4J  cts. 

Boston  (for  export) Sets.  4Jcts.  4i  cts.  3i  cts. 

Philadelphia 4  cts.  3}  cts.  3i  cts.  3   cts. 

Baltimore  4  cts.  3|  cts.  3|  cts.  3   cts. 

It  will  be  seen  from  the  above  tables  that  the  regular  differential  upon  grain, 
when  shipped  in  carload  lots  by  the  hundred  pounds,  is  1  cent  in  favor  of  Balti- 
more and  Philadelphia ;  when  shipped  under  the  special-commodity  tariff  by  the 
bushel  it  is  considerably  more,  being  1  cent  per  bushel  in  the  case  of  wheat  and 
corn  and  one-half  cent  per  bushel  in  the  case  of  barley  and  oats.  Grain  for 
export  would,  of  course,  always  be  shipped  under  the  commodity  tariff.  (7 
I.  0.  C,  617.) 

In  a  compilation  by  the  auditor  of  this  Commission,  entitled  "  Dif- 
ferential Freight  Kates  to  and  from  North  Atlantic  Ports,"  the 
auditor,  under  date  of  May  12,  1904,  said  (p.  5) : 

From  a  comparison  of  these  rates  to  the  several  Atlantic  ports  named,  on  file 
with  the  Commission,  it  appears  that  there  have  been  no  regularly  established 
differentials  as  between  the  Atlantic  ports  on  this  traffic,  at  least  no  uniform 
differentials  have  been  maintained.  At  times  the  rates  were  the  same  to  all  of 
the  ports. 

In  this  connection  it  should  be  said  that  there  do  not  seem  to  be  any 
rates  on  grain  ex-lake  from  Fairport  to  any  other  port  than  Balti- 
more. Rates  are  made  from  Erie  to  Baltimore,  Philadelphia,  and 
New  York,  and  from  Buffalo  to  Boston,  New  York,  and  Philadelphia. 
The  differential  between  Boston  and  Philadelphia  from  Buffalo,  when 
it  has  existed,  has  varied  from  one-half  cent  to  1  cent  per  bushel. 
The  differential  to  Philadelphia  under  New  York  has  varied  from 
four-tenths  of  a  cent  per  bushel  to  1  cent. per  bushel.  The  differen- 
tial to  Baltimore  under  Philadelphia  varies  from  one-eighth  to  three- 
eighths  of  a  cent  per  bushel.  The  present  arrangement  on  the  ex-lake 
differential  rates  is  that  the  same  rate  per  bushel  applies  in  lots  of 
10,000  bushels  from  lake  ports  to  Boston,  New  York,  and  Philadel- 
phia, with  a  differential  of  four-tenths  of  a  cent  per  bushel  under 
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these  ports  to  Baltimore.  This  rate  was,  however,  made  by  an  arbi- 
trator "who  was  required  to  render  his  decision  within  half  an  hour;" 
which  "  was  only  a  method  of  arriving  at  the  status  which  should  ob- 
tain until  the  matter  should  be  more  thoroughly  investigated  "  by 
this  Commission.     (Book  8,  p.  1763.) 

As  to  this  matter  Mr.  Thayer  testified  (Book  8,  p.  1760) : 

Mr.  Thattee.  In  answering  Commissioner  Prouty  I  had  in  mind  the  lenjrth 
and  distance  and  cost  of  haul.  It  is  quite  a  different  question  when  it  comes  to 
the  terminal  cost. 

Mr.  Pettit.  I  am  talking  about  the  whole  business. 

Mr.  Thayer.  It  is  so  much  less  here  in  the  delivery  of  grain  directly  to  the 
steamship  than  it  is  to  New  York.  I  think  with  that  in  mind  that  grain  could 
be  carried  to  Philadelphia  cheaper  than  it  can  to  New  York 

Commissioner  Clements.  Prom  BufCalo? 

Mr.  Thayer.  From  the  lake  ports. 

Mr.  PETTrr.  That  is  to  say,  BufCalo  and  Erie  both? 

Mr.  Thayer.  Yes,  sir. 

The  same  consideration  applies  to  Baltimore  in  respect  to  ex-lake 
business. 

XI. 

This  is,  as  defined  by  the  Commission  in  its  order  dated  April  11, 
1904,  "  a  proceeding  of  inquiry  and  investigation  into  and  concerning 
differential  rates  on  foreign  and  domestic  traffic  by  all  rail  and  by 
water  and  rail  lines  to  and  from  interior  points  in  the  United  States 
and  the  various  North  Atlantic  ports,  including  Norfolk  and  New- 
port News  on  the  south  and  Portland,  Halifax,  and  Montreal  on  the 
north,  and  the  conditions  and  circumstances  bearing  upon  or  relating 
thereto,  with  the  interests  of  such  ports  and  the  several  carriers  reach- 
ing the  same."  The  active  participants  are  certain  trade  bodies  of 
New  York  and  Boston,  respectively,  which  are  urging  the  Commis- 
sion to  make  the  recommendation  indicated  in  this  brief  I — and  cer- 
tain trade  bodies  of  Philadelphia  and  Baltimore  which  make  the 
claims  for  their  respective  cities  which  were  sustained  by  the  com- 
mission in  1898. 

XII. 

The  theory  of  equal  through  rates — from  common  points  of  origin 
in  the  United  States  to  Liverpool,  for  example,  by  all  routes  and 
through  all  the  Atlantic  ports — however  attractive  it  may  be  in  the 
abstract,  has  been  shown  by  experience  to  be  incapable  of  realization 
for  any  length  of  time.  Fundamentally  it  assumes  equality  of  condi- 
tions which  do  not,  and  can  not,  exist.     (Thayer,  Book  9,  p.  1877.) 

This  was  anticipated  by  Mr.  Fink  in  his  Keport  upon  the  Adjust- 
ment of  Railroad  Transportation  Rates  to  Seaboard  Cities  (December 
1,1881),  page  25: 

The  difficulties  encountered,  therefore,  in  attempting  to  make  the  same  rates 
at  the  same  time  through  all  ports  on  through  bills  of  lading,  based  on  the  low- 
est ocean  rate  from  any  port,  must  be  considered  as  insurmountable  from  the 
very  nature  of  the  transaction: 

Referring  to  trans- Atlantic  steamship  traffic,  Edward  Sherwood 
Meade,  in  Political  Science  Quarterly  (Vol.  XIX,  p.  165),  says: 

To  begin  with,  the  industry  is  strictly  competitive.  The  high  seas  can  never 
be  monopolized.  Docliage  facilities  in  the  leading  countries  are  open  to  the 
ships  of  all  the  world,  and  shipyards  will  furnish  a  cargo  steamer  at  a  moderate 
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price.  Under  these  conditions  a  permanent  control  of  the  shipping  Industry 
sufficient  to  maintain  rates  or  to  control  traffic  Is  out  of  the  question.  Agree- 
ments among  the  regular  lines  may  introduce  a  certain  degree  of  stability  Into 
passenger  rates  and  into  the  freight  charges  on  the  higher  classes  of  commodities, 
but  for  the  great  mass  of  traffic  the  raw  material  and  rough  and  half-finished 
products  of  commerce,  carriers  and  shippers  will  continue,  as  they  have  from 
time  Immemorial,  to  make  their  individual  bargains,  and  the  rates  of  charge  will 
continue  to  be  fixed  by  the  higgling  of  the  market. 

The  testimony  in  this  case  shows  that  on  through  traffic  the  Balti- 
more steamer  tries  to  get  (for  the  purpose  of  equalizing  disadvantages 
as  compared  with  its  New  York  competitors)  the  entire  amount  of 
the  inland  differential,  but  never  receives  the  whole,  because  a  part 
has  to  be  paid  to  the  shipper.  This  simply  amounts  to  a  recognition 
in  practice  of  the  fundamental  fact  that  the  sea  disadvantages  between 
Baltimore  and  Liverpool  (real  and  insurmountable  as  they  are  when 
compared  with  New  York)  are  overbalanced  for  heavy  and  cheap 
goods — in  respect  to  the  carriage,  of  which  time  is  not  the  most 
important  factor — by  the  greater  inherent  and  fundamental  inland 
advantages  of  Baltimore;  the  net  result  being  that  for  freight  of 
those  classes  the  Baltimore  route  is  and  must  continue  to  be  most 
advantageous  because  the  cheapest.  On  the  other  hand,  for  passen- 
gers and  for  high  classes  of  freight  the  net  advantage  under  normal 
conditions  is  and  is  likely  to  continue  to  be  in  favor  of  New  York. 
The  railroad  and  steamship  experts  from  Baltimore  and  Philadelphia 
who  have  testified  in  this  case  say  this,  without  exception,  as  a 
matter  of  experience.  (Kamsay,  Book  9,  pp.  2001,  2004,  2005,  2036 ; 
Book  10,  pp.  2053,  2054,  2056,  2059 ;  Hilken,  Book  11,  pp.  2495,  2496, 
2511, 2516;  Wight,  Book  12,  pp.  2586,  2587.) 

XIIL 

The  testimony  of  all  the  witnesses  in  this  case  shows  conclusively 
that  reduced  and  cut  and  special  rates  (to  say  nothing  of  rebates  and 
other  devices). prevailed  generally  prior  to  the  spring  of  1902. 

The  tables  from  all  sources  during  the  years  1897  to  1901,  inclusive, 
and  also  as  to  part  of  1902,  therefore,  necessarily  reflect  and  indicate 
the  results  of  anything  and  everything  except  the  effect  of  the  "  dif- 
ferentials." 

Competition  and  the  force  and  effect  of  the  relative  advanta'ges 
and  disadvantages  of  the  respective  ports,  they  may,  and  probably  do 
indicate,  to  some  extent;  but  it  is  certain  that  the  differential  rates 
now  prevailing  were  during  that  whole  period  a  most  inconstant  and 
never  a  controlling  factor  in  producing  the  results  shown  by  the  trade 
tables  for  those  years. 

XIV. 

Assuming  the  truth  of  the  statements  made  to  the  effect  that  since 
the  injunctions  of  1902  (and  only  since  then)  the  differential  was  in 
force,  the  result  is  that  we  have  to  consider  only  the  tables  in  respect 
to  two  full  years,  viz,  1903  and  1904. 

XV. 

They  show  that  Baltimore  is  not  holding  its  rank  and  place  as  com- 
pared with  any  period  of  free  or  partly  n-ee  competition,  and  estab- 
Hsh  our  contention  that  1^  cents  less  than  New  York  on  export  grain 
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is  too  low  a  rate  and  an  unjust  discrimination  against  Baltimore  and 
in  favor  of  New  York,  and  that  the  Baltimore  witnesses  are  right  in 
saying,  one  and  all,  that  the  least  measure  of  the  rights  of  Baltimore, 
when  interpreted  in  the  terms  of  a  transportation  rate,  is  3  cents  on 
export  grain  less  than  New  York.  (Ramsav,  Book  9,  p.  2002;  Sny- 
der, Book  10,  pp.  2191,  2192;  Gorman,  Book  10,  p.  2228;  Kirwan, 
Book  11,  pp.  2293-2299;  Dennis,  Book  11,  p.  2347;  England,  Book 
11,  p.  2378;  Eandall,  Book  11,  p.  2386;  Pitt,  Book  11,  p.  2414;  Mac- 
gill,  Book  11,  p.  2420.) 

XVI. 

It  is  to  be  noted,  however,  that  the  competition  of  the  Gulf  ports 
has  been  severest  during  the  last  three  years,  and  that  of  the  St. 
Lawrence  ports  also  very  serious;  while  at  the  same  time  there  has 
been  a  superabundance  of  ocean  tonnage  offeriag,  with  a  consequent 
scramble  for  freights  and  resulting  demoralization  of  rates.  Also 
that  wheat  and  corn,  in  consequence  of  short  crops  and  poor  quality, 
have  been  high  in  this  country  and  low  in  Europe. 

All  these  concurrent  circumstances  have  made  the  years  1903  and 
1904  exceptional  for  all  the  North  Atlantic  ports. 

During  two  of  the  last  three  years  there  was  in  operation  "  the  min- 
imum freight  agreement,"  by  which  minimum  ocean  rates  were  pro- 
Abided  by  certain  lines  for  grain,  flour,  provisions,  and  lumber  from 
North  Atlantic  ports  to  London  and  Liverpool.  This  agreement  was 
the  result  of  unsatisfactory  and  unusual  conditions  in  ocean  trans- 
portation (Ramsay,  Book  10,  pp.  2132-2135),  was  unsatisfactory  in 
its  workings,  was  frequently  changed,  and  passed  into  history  in  Feb- 
ruary, 1904,  for  the  same  reasons  as  the  attempt  in  1887.  '  (Wight, 
Book  12,  p.  2586;  Ramsay,  Book  10,  p.  2337;  see  also  Meade,  ante 

XVIL 

Baltimore,  in  all  this  controversy,  is  not  only  defending  its  own 
rights,  but  also  those  of  the  States  and  cities  of  the  West.  That  it 
would  be  disastrous  to  them  to  be  handed  over  for  all  time  to. the  ten- 
der mercies  of  a  land  combination  of  railroads  centering  in  New 
York,  working  in  connection  with  a  concentration  in  that  port  (if 
not  combination)  of  the  trans- Atlantic  steam  lines,  goes  without  say- 
ing ;  but  all  the  witnesses  from  the  West  have  said  as  much  with  vigor 
and  ability  for  themselves.  (Reynolds,  Book  9,  p.  1945;  Tingley, 
Book  9,  pp.  1969,  1970,  1974;  Tanner,  Book  9,  p.  1976;  Sale,  Book  9, 
p.  1984;  Gambrill,  Book  10,  pp.  2216,  2223;  Bovey,  Book  2,  p.  252; 
McCauU,  Book  2,  pp.  294,  295 ;  resolutions  Indiana  grain  dealers  and 
Ohio  grain  dealers.) 

XVIII. 

That  Baltimore  is  entitled  to  at  least  the  3-cent  differential  on 
export  graiuj  and  that  it  has  been  and  is  grossly  discriminated  against 
in  respect  to  the  higher  classes  of  goods  in  favor  of  New  York  and 
Boston,  has  been  demonstrated  by  Mr.  Wight.  No  argument  can  add 
to  the  force  of  his  statements  and  tables,  and  no  elaboration  or  eluci- 
dation is  required.  A  simple  reference  is  enough.  (Wight,  Book  12, 
p.  2561.) 
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December  30, 1904. 

comparison  of  present  differentials  on  class  and  grain  rates  to  new 
york,  n.  t.,and  baltimore,  md.,  as  against  differentials  based  on 

ACTUAL  MILEAGE. 

PEOM  CHICAGO,  ILL. 

[New  York  Central  and  Hudson  River  Railroad  to  ITew  York,  actual  distance,  975  miles;  Penn- 

flvania  Railroad  to  Baltimore,  actual  distance,  800  miles— equals  17.9  per  cent  shorter  than 
ew  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

i. 

6. 

6. 

Flour. 

Grain. 

Do- 
mestic. 

Export. 

Do- 
mestic. 

Export. 

76 

72 
61.6 

65 

62 
53.4 

SO 

47 
41 

35 

32 
28.7 

30 

27 
24.6 

25 

22 
20.5 

20 

17 
16.4 

16.6 

13.5 
13.5 

20 

17 
16.4 

IS 

13.5 
12.3 

To  Baltimore: 

On  mileage  basis 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

^ 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present 

3 
13.4 

10.4 

3 
11.6 

8.6 

3 
9 

6 

3 
6.3 

3.3 

3 
5.4 

2.4 

3 

4.5 

1.5 

3 
3.6 

.6 

3 
8 

3 
3.6 

.6 

1.5 
2.7 

1  2 

On  mileage  basis       _  -- 

Mileage  differentials  over 
present  differentials 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  920  miles;  Pennsylvania  Railroad  to 
Baltimore,  actual  distance,  800  miles— equals  13  per  cent  shorter  than  New  York.] 

Comparison  of  rates. 


I. 

2. 

3. 

4. 

5. 

.  6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

To  New  York  

76 

72 
65.2 

65 

62 
56.6 

50 

47 
43.5 

35 

32 

30.4 

30 

27 
26.1 

25 

22 
21.8 

20 

17 
17.4 

16.5 

13.5 
14.3 

20 

17 
17.4 

15 

To  Baltimore: 

13  6 

On  mileage  liasis 

13 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Do- 
mestic. 

Export. 

Do- 
mestic. 

Export. 

Present , 

3 

9.8 

}6.8 

•3 

8.4 

6.4 

3 
6.5 

3.5 

3 

4.6 

1.6 

3 
3.9 

.9 

3 

3.2 

.2 

3 

2.6 
f 

3 
2.2 

3 

2.6 

1  5 

On  Tnileage  basJH 

2 

Mileage  dmerentials  oyer 

}          ■« 

present  differentials..- 

{        .i 

.8 

■* 

580 


APPENDIX   B. 


Comparison  of  present  difterentials  on  class  and  grain  rates  to  Jfew  Yorlo,  N.  Y., 
and  Baltimore,  Md.,  as  against  differentials  Tiased  on  actual  mileage^Oon- 
tinued. 

FROM  EAST  ST.  LOUIS,  ILL. 

[New  York  Central  and  Hudson  River  Railroad  to  New  Yort,  actual  distance,  1,169  miles;  Balti- 
more and  Ohio  Railroad  to  Baltimore,  actual  distance,  915  miles— equals  21.7  per  cent  shorter 
than  New  York.J 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Do- 
mestic. 

Export. 

Do- 
mestic. 

Export. 

87    , 

84 
68.1 

75.5 

78.5 
59.1 

58 

55 
46.4 

40.5 

37.5 
31.7 

35 

33 
27.4 

29 

26 

22.7 

23 

20 

18 

19 

16 
14.9 

23 

20 
18 

17.5 

To  Baltimore; 

16 

On  mileage  basis 

13.7 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

3 
18.9 

15.9 

3 

16.4 

13.4 

3 

12.6 

9.6 

3 

8.8 

5.8 

3 

7.6 

4.6 

3 
6.3 

3.3 

3 
5 

2 

3 

4.1 

LI 

3 
5 

2 

L5 

3.8 

Mileage  difEerentials  over 
present  difEerentials — 

2.3 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  1,071  miles;  Baltimore  and  Ohio  Bail- 
road  to  Baltimore,  actual  distance,  915  miles — equals  14.6  per  cent  shorter  than  New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

To  New  York 

To  Baltimore: 

Present --. 

On  mileage  basis 

87 

84 
74.3 

75.5 

72.6 
64.5 

58 

55 
49.5 

40.5 

37.5 
34.6 

35 

32 
29.9 

29 

26 
24.8 

23 

20 
19.6 

19 

16 
16.2 

23 

20 
19.6 

17.6 

16 
U.9 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

6. 

6. 

Flour.  * 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Bxpori 

3 

12.7 

}9.7 

3 
U 

8 

3 

8.5 

5.5 

3 
5.9 

2.9 

3 
5.1 

2.1 

3 
4.2 

L2 

8 
3.4 

.4 

3 

2.8 

{ :.- 

8 

3.4 

}         - 

1.6 

On  mileage  basis 

2.6 

Mileage  difEerentials  over 
present  difEerentials 

1.1 
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Comparison  of  present  differentials  on  class  a/nd  grain  rates  to  "Sew  YorJc,  N.  Y., 
and  Baltimore,  Md.,  as  against  differentials  iased  on  actual  mileage — Con- 
tinued. 

FROM  INDIANAPOLIS,  IND. 

[New  York  Central  and  Hudson  River  Railroad  to  New  Tork,  actual  distance,  907  miles ; 
Pennsylva:nia  Railroad  to  Baltimore,  actual  distance,  713  miles — equals  21.4  per  cent 
shorter  tlian  New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

5. 

6. 

Plour. 

Grain. 

Dome  - 
tic. 

Export. 

Domes- 
tic. 

Export. 

To  New  York 

69.5 

66.5 
54.6 

60.5 

57.5 

47.5 

46.5 

43.5 
36.5 

32.5 

29.5 
25.5 

28 

25 
22 

23 

20 
18.1 

18.5 

15.5 
14.5 

15,5 

12.5 
12.2. 

18.5 

15.5 
14.5 

14 

To  Baltimore: 

On  mileage  basis 

U 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Plour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present 

3 
14.9 

11.9 

3 
13 

10 

3 
10 

7 

8 

7 

4 

3 
6 

3 

3 
4.9 

1.9 

3 

4 

1 

3 
3.3 

.3 

3 

4 

1 

1  5 

(yn  mi1eAK9  Iw^i^ 

3 

Mileage  mfferentials  over 
present  differential 

1.5 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  833  miles ;  Pennsylvania  Railroad  to 
Baltimore,  autoal  distance,  713  miles— equals  14.4  per  cent  shorter  than  New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

5. 

6. 

Plour. 

Grain. 

/ 

Domes- 
tie. 

Export. 

Domes- 
tic. 

Export. 

To  New  York 

69.5 

66.5 
59.5 

60.5 

57.5 
51.8 

46.5 

43.5 
39.8 

32.5 

29.5 
27.8 

28 

25 
24 

23 

20 
19.7 

18.5 

15.6 
15.8 

15.5 

12.5 
13.3 

18.6 

15.5 
15.8 

14 

To  Baltimore: 

Present 

12.5 

On  mileage  bads 

12 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present 

3 
10 

3 

8.7 

5.7 

3 

6.7 

3.7 

3 

4.7 

1.7 

3 

4 

1 

3 
3.3 

.3 

3 

2.7 
f 

3 

2.2 

3 

2.7 

1.5 

On  mUeage  basis 

2 

Mileage  diSerentials  over 

}          •« 

present  differentials.... 

1         .3 

.8 

.3 
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Comparison  of  present  differentials  on  class  and  grain  rates  to  New  YorJc.,  V.  Y., 
and  Baltimore,  Mi.,  as  against  differentials  hased  on  actual  mUeage — Con- 
tinued. 

FROM  TOLEDO,  OHIO. 

FNew  York  Central  and  Hudson  River  Railroad  to  New  York,  actual  distance,  736  miles; 
Pennsylvania  Railroad  to  Baltimore,  actual  distance,  593  miles — equals  19.4  per  cent 
shorter  than  New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

5. 

6. 

Plonr. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

58.5 

55,5 
47.2 

60.5 

47.5 
40.7 

39 

36 
31.4 

37.5 

24.6 
22.2 

23.5 

20.5 
18.9 

19.5 

16.5 
15.7 

15.5 

12.5 
13.5 

13 

10 
10.6 

IS.  6 

12.5 
12.5 

U.6 

To  Baltimore: 

10 

On  mileage  ba'^is 

9.3 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Plonr. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

3 
11.3 

}8.3 

3 

9.8 

6.8 

3 

7.6 

4.6 

3 
5.3 

2.3 

3 

4.6 

1.6 

3 
3.8 

.8 

3 
3 

3 
2.5 

{ .-5- 

3 
3 

} 

1.6 

On  mileage  basis 

Mileage  differentials  over 
present  diffierential 

2.2 

.7 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  713  miles ;  Pennsylvania  BaiU'oad  to 
Baltimore,  actual  distance,  593  miles— eiiuals  16.8  per  cent  shorter  than  New  York.] 

Comparison  of  rates. 


Flour. 


Do-e«- Export. 


Grain. 


Domes-  Export. 


To  New  York 

To  Baltimore: 

Present- 

On  mileage  basis. 


58.5 


■55.5 
48.7 


50.5 


47.5 
42 


32.4 


27.5 


24.5 
22.9 


23.5 


20.5 
19.5 


19.6 


16.6 
16.2 


15.6 


12.6 
12.9 


13 


10 
10.  i 


16.6 


12.6 
12.9 


11.5 


10 
9.8 


Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Plonr. 

Grain.' 

Domes- 
tic. 

Export, 

Domes- 
tic. 

Export. 

3 
9.8 

}6.8 

3 

8.5 

6.6 

3 
6.6 

3.6 

3 
4.6 

1.6 

3 

4 

1 

3 
3.3 

.8 

3 
2.6 

r 

3 
2.2 

1:6 

1.6 

On  milf'ftpe  bapis 

1.9 

}          •* 

present  differentials 

I         .4 

.8 

.4 
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Oomparison  of  present  differentials  on  class  and  grain  rates  to  'Next)  YorJc,  N.  Y.,- 
amd  BaUi/more,  Md.,  as  against  differentials  iased  on  actual  mileage— Gon- 
tlnued. 

PROM  CLEVELAND,  OHIO. 

,  [New  York  Central  and  Hudson  River  Railroad  to  New  York,  actual  distance  623 
mlleB;  Pennsylvania  Railroad  to  Baltimore,  actual  distance,  482  miles — equals  22.6  per 
cent  shorter  than  New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

53 

50 
41 

46 

i3 
35.6 

35.5 

32.5 
27.5 

25 

22 
19.4 

21.5 

18.5 
16.6 

17.5 

14.5 
13.5 

14 

11 
10.8 

11.5 

8.5 
8.9 

14 

11 
10.8 

10 

To  Baltimore: 

8  5 

On  mileage  basis 

7.7 

Comparison  of  differentials. 


1, 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present     

3 

la 

9 

3 

■10.4 

7.4 

3 
8 

6 

3 
5.6 

2.6 

3 

4.9 

1.9 

3 

4 

1 

3 
3.2 

0.2 

3 
2.6 

3 
3.3 

}       ^ 

1.5 

On  mileage  hasis  _ 

2.3 

AHleage  uff erentials  over 
present  differential 

.8 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  602  miles ;  Pennsylvania  Rail- 
road to  Baltimore,  actual  distance,  482  miles — equals  19.9  per  cent  shorter  than  New 
York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

To  New  York  

53 

50 
42.4 

46 

43 
36.8 

35.5 

32.5 
28.4 

25 

22 

20 

21.5 

18.5 
17.2 

17.5 

14.5 
14 

14 

11 
11.2 

11.5 

8.5 

9.2 

14 

11 

iLa 

10 

To  Baltimore: 

Present : 

8.6 

On  zuileage  basis 

8 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present .  - 

3 
10.6 

}r.« 

3 
9.2 

6.2 

3 

7.1 

4.1 

3 
5 

2 

3 
4.3 

1.3 

3 
3.5 

.5 

3 

2.8 
/    - 

3 
2.3 

3 

2.8 

1.5 

2 

Mileasre  ^fferentials  over 

}          -^ 

present  differentials  — . 

{         .2 

.7 

.2 
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Comparison  of  present  differentials  on  class  and  grain  rates^^to  "New  York,  N.  Y., 
and  Baltimore,  Md.,  as  against  differentials  liased  on  actual  mileage — C!on- 
tinued. 

FKOM  COLUMBUS,  OHIO. 

[New  York  Central  and  Hudson  River  Railroad  to  New  York,  actual  distance,  761 
miles ;  Baltimore  and  Ohio  RaiUoad  to  Baltimore,  actual  distance,  512  miles — equals  32.7 
per  cent  shorter  than  New  York..l 

Comparison  of  rates. 


1. 

2. 

3. 

i. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

To  New  York          

57.5 

54.5 
38.6 

50 
33.7 

38.5 

35.5 
25.9 

27 

2i 

18.1 

23 

20 
■  15.5 

19 

16 

12.8 

15.5 

12.5 
,     10.4 

12.5 

9.5 

8.4 

15.6 

12.5 
10.4 

11 

To  Baltimore: 

9.5 

On  mileage  basis 

7.4 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present 

3 

18.9 

15.9 

3 
16.3 

13.3 

3 
12.6 

9.6 

3 

8.9 

5.9 

3 

7.5 

4.5 

3 
6.2 

3.2 

3 
6.1 

2.1 

3 
4.1 

1.1 

3 
5.1 

2.1 

1.5 

On  mileage  basis 

Mileage  differentials  over 
present  differential 

3.6 
2.1 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  645  miles ;  Baltimore  and  Ohio 
Railroad  to  Baltimore,  actual  distance,  512  miles — equals  20.6  per  cent  shorter  than 
New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

6. 

6. 

'    Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

To  New  York        

57.5 

51.5 

45.7 

50 

47 
39.7 

38.5 

35.5 
30.6 

27 

24 
21.4 

23 

20 
18.3 

19 

16 
15.1 

15.5 

12.5 
12.3 

12.5 

9.5 
9.9 

15.6 

12.5 
12.3 

u 

To  Baltimore: 

9.5 

On  mileage  basis 

8.7 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present .. 

8 
11.8 

}8.8 

3 

10.3 

7.3 

3 

7.9 

4.9 

3 
5.6 

2.6 

3 

4.7 

1.7 

3 
3.9 

.9 

3 
3.2 

.2 

3 
2.6 

{ .T 

8 
3.2 

}         -^ 

1.6 

On  mileage  basis 

Mileage  differentials  over 
present  differential 

2.3 
.8 

APPENDIX  E. 


585 


Comparison  of  present  differentials  on  class  and  grain  rates  to  New  YorJe,  N.  Y., 
and  Baltimore,  Md.,  as  against  differentials,  hased  on  actual  mileage — Con- 
tinued. 

FROM  CINCINNATI,  OHIO. 

[New  York  Central  and  Hudson  Blver  Eailroad  to  New  York,  actual  distance,  877 
miles ;  Baltimore  and  Oliio  Railroad  to  Baltimore,  actual  distance,  580  miles — equals 
33.9  per  cent  shorter  than  New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

i. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

ToNewYork 

65 

63 
43 

56.5 

53.5 
37.3 

43.5 

40.5 
28.8 

30.5 

27.5 
20.2 

26 

23 

17.2 

21.5 

18.5 
14.2 

17.5 

14.5 
11.6 

14.5 

11.5 
9.6 

17.5 

14.5 
11.6 

13 

To  Baltimore: 

11  5 

On  mileage  basis 

8.6 

Comparison  of  differentials. 


1. 

2. 

3. 

i. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present         

3 

22 

19 

3 
19.2 

16.2 

3 

14.7 

11.7 

3 
10.3 

7.3 

3 

8.8 

5.8 

3 

7.3 

4.3 

3 
5.9 

2.9 

3 
4.9 

1.9 

3 
5.9 

2.9 

1  5 

4.4 

Mileage  mSerentials  over 
present  differential 

2.9 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  765  miles ;  Baltimore  and  Ohio 
Railroad  to  Baltimore,  actual  distance,  580  miles — equals  24.2  per  cent  shorter  than 
New  York.] 

Comparison  of  rates. 


, 

1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

New  York 

65 

62 
49.3 

56.6 

53.5 
42.8 

43.5 

40.5 
33 

30.5 

27.5 
23.1 

26 

23 
10.7 

21.5 

18.5 
16.3 

17.5 

14.5 
13.3 

14.5 

11.5 
11 

17.5 

14.5 
13.3 

13 

To  Baltimore: 

Present       - 

11.6 

On  mileage  basis 

9.9 

Comparison  of  differentials. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present '.. 

3 
15.7 

12.7 

3 
13.7 

10.7 

3 

10.5 

7.5 

3 

7.4 

4.4 

3 
6.3 

3.3 

3 

5.2 

2.2 

3 
4.2 

1.2 

3 
3.5 

.6 

3 
4.2 

1.2 

1.5 

3.1 

Mileage  differentials  over 
present  differential 

1.6 

586 
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Comparison  of  present  differentiaU  on  class  and  grain  rates  to  'NetO  York,  N.  7., 
and  Baltimore,  Md.,  as  against  differentials  based  on  actual  mUeage — Con- 
tinued. 

FEOM  LOUISVILLE,  KT. 

[New  York  Central  and  Hudson  Eiyer  Railroad  to  New  York,  actual  distance,  1,014 
miles;  Baltimore  and  Ohio  Railroad  to  Baltimore,  actual  distance,  710  miles — equals  30 
per  cent  shorter  than  New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

75 

72 
52.5 

65 

62 
45.5 

50 

47 
35 

35 

32 
24.6 

30 

27 
21 

25 

22 
17.6 

20 

17 
14 

16.6 

13.5 
11.5 

20 

17 

14 

16 

To  Baltimore: 

13.5 

On  mileage  basis 

10.6 

Comparison  of  differentials. 

1. 

2. 

3. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

Present          

3 
22.5 

19.5 

3 
19.6 

16.6 

3 
15 

12 

3 
10.5 

7.6 

3 

9 

6 

3 

7.5 

4.6 

3 
6 

3 

8 

6 

3 
6 

3 

1.6 

4.5 

Mileage  differentials  over 
present  differential 

3 

[Pennsylvania  Railroad  to  New  York,  actual  distance,  941  miles ;  Baltimore  and  Ohio 
Railroad  to  Baltimore,  actual  distance,  710  miles — equals  24.5  per  cent  shorter  than 
New  York.] 

Comparison  of  rates. 


1. 

2. 

3. 

4. 

6. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export 

To  New  York  

75 

72 
56.6 

65 

62 
49.1 

50 

47 
37.8 

35 

32 
26.4 

30 

27 
22.7 

25 

22 
18.9 

20 

17 
16.1 

16.5 

13.5 
12.6 

20 

17 
15.1 

15 

To  Baltimore: 

13.5 

On  mUeage  basis 

U.3 

Comparison  of  differentials. 

1. 

2. 

8. 

4. 

5. 

6. 

Flour. 

Grain. 

Domes- 
tic. 

Export. 

Domes- 
tic. 

Export. 

3 

18.4 

15.4 

8 

16.9 

12.9 

3 

12.2 

9.2 

3 

8.6 

5.6 

3 

7.3 

4.8 

3 

6.1 

8.1 

8 
4.9 

1.9 

3 

4 

1 

3 

4.9 

1.9 

1.6 

On  mUeage  basis 

Mileage  differentials  over 
present  differentials.... 

8.7 
2.8 

XIX. 

Not  only  is  this  true  as  a  railroad  and  transportation  proposition, 
but  the  experience  of  men  in  business  has  proved  it.  (Snyder,  Book 
10,  p.  2193;  Kirwan,  Book  11,  p.  2293;  Dennis,  Book  11,  p.  2331; 
England,  Book  11,  pp.  2360,  2367;  Pitt,  Book  11,  pp.  2406a,  2406b; 
Macgill,  Book  11,  p.  2419;  Eandall,  Book  11,  p.  2382.) 
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XX. 

It  is  demonstrable  that  to-day  the  New  York  Central  Railroad  (for 
example)  receives  less  money  for  carrying  export  grain  to  New  York 
than  the  Baltimore  and  Ohio  Railroad  (for  example)  receives  for 
carrying  export  grain  a  much  shorter  distance  to  Baltimore. 

Cents  per 
100  pounds. 
The  railroads  constituting  the  New  York  Central  system  receive  as  car- 
riers into  their  treasuries  Sor  the  transportation  of  grain  from  Chicago 
to  the  end  of  their  rails  at  New  York,  975  miles,  on  the  present  export 

rate 10.  5 

The  Baltimore  and  Ohio  Railroad  receives  as  carrier  for  corresponding 

services  from  Chicago  to  Baltimore,  827  miles 12 

The  Pennsylvania  Railroad  receives  from  Chicago  to  New  York,  920  miles.  10.  5 
The  Pennsylvania  Railroad  receives  from  Chicago  to  Baltimore,  800  miles.  12 

The  New  York  Central  receives  from  St  Louis  to  New  York,  1,169  miles 13 

The  Baltimore  and  Ohio  receives  from  St.  Louis  to  Baltimore,  915  miles__  14.  5 
The  Pennsylvania  Railroad  receives  from  St.  Louis  to  New  York,  1,071 

miles 13 

The  Pennsylvania  Railroad  receives  from  St.  Louis  to  Baltimore,  947 
miles 14. 5 

And  the  same  is  true,  mutatis  mutandis,  of  the  other  roads  leading 
to  New  York  as  compared  with  the  roads  to  Baltimore.  The  light- 
erage and  other  charges,  amounting  to  3  cents  ger  100  pounds,  after 
the  grain  is  taken  out  of  the  cars  at  the  water  side  in  New  York  are 
paid  to  outsiders,  not  into  the  railroad  treasury.  (Guilford,  Book 
2,  p.  152 ;  Wight,  Book  12,  p.  2562. ) 

That  the  amount  of  these  charges  must  be  excluded  in  reckoning 
the  charges  for  carriage  to  New  York  is  manifest.  To  that  effect  is 
the  decision  in  Wight  v.  United  States  (167  U.  S.,  512). 

XXI. 

And  yet  the  New  York  and  Boston  interests  undertake  to  ask  this 
honorable  Commission  to  say  that  the  condition  of  inequality  and 
great  injustice  to  Baltimore  last  referred  to  ought  to  be  increased  and 
mtensified  as  a  matter  of  abstract  justice  and  equity. 

XXII. 

UPON  ANT  EECOGNIZED  BASIS  OP  RATE  MAKING  BALTIMORE'S  RATE  SHOULD 


1.  Distance. — ^This  has  been  so  fully  demonstrated  in  the  testimony, 
especially  that  of  Messrs.  Thayer  and  Wight,  that  further  comment  is 
unnecessary.    The  argument  is  mathematical  and  irrefutable. 

2.  Cost. — ^New  York  has  introduced  no  testimony  to  show  a  lower 
cost  for  the  longer  New  York  distance.  While  absolute  accuracy  is 
impossible  in  determining  cost,  the  only  evidence  in  the  case  is  to  the 
effect  that  the  cost  of  the  actual  rail  transportation  to  Baltimore  is 
lower  than  to  New  York  (see  especially  evidence  of  Mr.  Thayer),  and 
what  was  said  by  Mr.  Fink  on  that  subject  in  1882,  ante  page  18, 
remains  true  to-day.  When  to  the  cost  of  the  actual  rail  transporta- 
tion to  New  York  is  added  the  3  cents  for  lighterage,  the  total  cost  to 
New  York  lines  is  unquestionably  much  greater. 

3.  Value  of  service. — ^This  argument  strongly  supports  the  lower 
rate  to  and  via  Baltimore. 
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To  transport  grain  or  any  other  -article  to  New  York  and  place  it 
in  that  metropolitan  niaiket,  either  for  domestic  use  or  for  export,  is 
unquestionably  a  more  valuable  service,  to  be  compensated  for  (from 
that  point  of  view)  at  a  higher  rate,  than  to  transport  it  to  Baltimore 
and  place  it  in  the  Baltimore  market.  Expressed  in  economic  terms 
the  flace  value  at  New  York  is  greater.  The  New  York  rail  carrier 
has  done  a  better  job  for  his  customer  and  commodity  than  the  Balti- 
more rail  carrier,  and  should,  if  the  carrier  is  to  be  compensated  on 
the  basis  of  value  of  service,  receive  higher  pay.  The  place  value 
at  New  York  is  greater  than  Baltimore  because  : 

(a)  The  grain  is  nearer  Europe  by  261).  miles;  (6)  it  is  in  a  better 
port,  with  more  frequent  sailings  and  larger  and  faster  boats,  con- 
stituting many  more  lines  and  lower  ocean  rates;  (c)  it  takes  less 
time  and  costs  less  money  to  place  it  in  Europe ;  {d)  it  is  in  an  advan- 
tageous market  of  large  local  consumption,  where  higher  prices  rule 
(Tanner,  Book  9,  p.  1976) ;  (e)  it  is  in  a  large  speculative  market  and 
a  ready  market. 

4.  Gom.'petition  as  a  basis  of  rate  maleing. — As  far  back  as  1882  it 
was  recognized  by  the  Advisory  Commission  that  "  differential  rates 
have  come  into  existence  under  the  operation  of  competitive  forces ;  " 
and  in  their  report  they  added  this  significant  remark :  "  It  might, 
perhaps,  be  a  sufficient  answer  to  this  demand  that  the  attempts 
heretofore  made  to  force  equality  of  charges,  though  long  persisted 
in,  with  no  small  loss  to  the  participants,  proved  unavailing." 

And  this  Commission,  in  its  opinion  in  1898,  in  the  case  of  New 
York  Produce  Exchange  v.  Baltimore  and  Ohio  Railroad  Company 
(7  Inters.  Com.  Rep.,  612),  fully  recognized  those  facts. 

It  is  respectfully  submitted  that  this  honorable  Commission  can 
not  if  it  would,  and  should  not  if  it  could,  in  dispensing  justice 
ignore  those  fundamental  conditions  which  competition  long  ago 
established  and  has  maintained. 

The  fact  that  the  higher  domestic  rate  to  New  York  is  conceded  to 
be  proper  (Chamberlain,  Book  6,  pp.  1138,  1139)  is  a  convincing 
illustration  that,  as  a  railroad  proposition  under  any  and  all  bases 
of  rate  making,  the  Baltimore  rate  should  be  lower. 

The  mere  statement  that  New  York  is  arguing  as  a  "  weak  port," 
is  enough  to  show  the  fallacy  of  the  whole  contention.  While,  to  the 
end  of  confusion.  New  York  may  speak  of  its  high  dock  charges  and 
other  so-called  disadvantages  (self -created  and  all  profitable  to  New 
York  and  New  Yorkers  in  one  way  or  another),  it  is  mere  waste  of 
time  to  argue  that  on  the  whole  New  York  is  not  overwhelmingly 
the  strong  port. 

If  the  ocean  situation  is  to  have  any  effect  upon  the  inland  rate  in 
this  controversy,  it  must  be  to  fortify  Baltimore's  right,  as  the  weaker 
port,  to  the  lower  inland  rate  which  belongs  naturally  to  Baltimore 
as  an  inland  proposition.  Equality  of  inland  rates  is  not,  per  se,  or 
in  connection  with  the  ocean  situation,  the  natural  order  here.  Per 
se,  equality  of  inland  rates  between  Baltimore  and  New  York  is  an 
artificial  adjustment,  because  the  inland  conditions  are  not  equal. 
In  connection  with  the  ocean  situation,  the  artificiality  becomes  more 
pronounced,  because  the  New  York  inland  rate  would,  be  lowered  at 
the  demand  of  the  stronger  port. 

Baldly  stated.  New  York's  proposition  is  to  deprive  Baltimore  of 
its  lower  inland  rate,  which  has  been  demonstrated  to  belong  to  it,  and 
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which  is  the  only  tangible  commercial  expression  of  its  natural  inland 
advantages  and  geographical  position;  and  with  every  advantage 
already  existing  in  favor  of  New  York  upon  the  ocean — where  rates 
in  their  daily  and  hourly  fluctuations  are  subject  neither  to  uniform 
natural  laws  nor  to  the  control  of  this  Commission,  and  where  the 
situation  is  ripe  for  present  manipulation  and  future  monopoly — to 
deprive  the  port  of  Baltimore  of  its  export  and  import  trade  and  end 
its  existence  as  a  rival  of  New  York.  If  New  York's  trade  bodies 
really  think,  as  they  prqfiest,  that  the  abolition  of  the  differential  will 
not  divert  Baltimore's  commerce  to  New  York,  to  what  end  is  this 
proceeding? 

XXIII. 

Baltimore  is  served  by  railroads  which,  according  to  the  testimony 
in  this  record,  have  not  yet  forgotten  that  they  are  agencies  of  the 
States  which  created  them,  and  that  the  privileges  which  they  enjoy 
involve  correlative  duties.  In  no  uncertain  terms  have  their  repre- 
sentatives spoken  for  them  in  this  case.  (Wight,  Book  12,  pp.  2560, 
2562,  2570,  2572;  Thayer,  Book  8,  pp.  1746,  1777;  Book  9,  p.  1874.) 

The  gentleman  last  named — while  deprecating  rate  wars  and  not 
varying  the  attitude  of  careful  moderation  which  marked  his  testi- 
mony throughout — ^nevertheless  said,  when  he  was  required  to  answer 
a  definite  question  upon  the  subject  (Book  8,  pp.  1746,  1747) : 

The  Pennsylvania  Railroad  recognizes  the  obligations  that  it  is  under  to  the 
city  of  Philadelphia,  and  also  to  the  city  of  Baltimore,  to  do  what  it  should  do 
as  a  railroad  company  in  protecting  or  giving  to  them  what  they  are  entitled  to. 
And  while  it  is  In  a  delicate  position  in  a  controversy  of  this  kind,  with  its  large 
interests  in  all  three  cities,  it  has  to  place  itself  largely  in  a  position,  in  answer- 
ing those  obligations  even  to  the  extent  of  a  war,  as  If  it  terminated  at  Phila- 
delphia, and  had  no  lines  to  Baltimore  and  had  no  line  to  New  York,  or  if  it 
terminated  at  Baltimore  and  had  no  line  to  PhUadelphla  or  New  York.  That  is 
to  say,  it  is  bound  to  recognize  that  it  is  a  line  to  Philadelphia,  and  it  must 
protect  the  interests  of  the  port. 

XXIV. 

As  to  Boston,  it  is  enough  to  refer  to  what  has  been  said,  and  to  add 
that  the  considerations  which  have  been  presented  and  urged  herein 
with  regard  to  the  claims  and  pretensions  of  New  York  apply  a 
fortiori  to  those  made  on  behalf  of  Boston. 

AKTHnoH  Geo.  Brown, 
John  B.  Daish, 
Attorneys  and  of  Counsel  for  the  Baltimore  Chamher  of 

Commerce  and  the  Board  of  Trade  of  the  City  of  Baltimore. 


BRIEF  or  THE  MERCHANTS  AND  MANUFACTURERS'  ASSOCIATION 

OF  BALTIMORE. 

The  Merchants  and  Manufacturers'  Association  of  Baltimore,  rep- 
resenting its  commercial,  industrial,  and  financial  interests  and  its 
shipping  and  manufacturing  interests  in  all  the  departments  of 
mercantile  enterprise  that  concern  the  port,  the  producer,  the  con- 
sumer, and  the  railroads,  recognizing  the  danger  to  the  business  of 
their  great  community  and  its  buyers  and  shippers  as  well  at  home  as 
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in  the  Central  West  from  the  attempt  to  impair  the  natural  and  com- 
petitive advantages  of  this  port  as  a  mart  of  commerce  by  the  aboli- 
tion of  the  dijfferential  freight  rate  to  which  its  nearness  to  produc- 
ing centers  and  consequent  farther  distance  to  foreign  ports  entitle 
it,  respectfully  protests  against  any  changes  in  said  freight  rates  and 
respectfully  submits  that  the  parties  seeking  it  have  not  set  forth 
sufficient  reasons  for  any  reduction  thereof. 

"  In  this  case  the  New  York  parties  are  asking  a  more  favorable 
adjustment  of  rates  to  and  from  that  city  than  has  obtained  hereto- 
fore "  and  Boston  claims  the  same.  It  is  therefore  incumbent  upon 
them  to  show  facts  and  circumstances  justifying  the  change  and  the 
burden  of  proof  is  upon  them  to  show  that  the  rates  heretofore 
allowed  have  not  been  fair  and  just  to  the  parties  interested.  The 
Thurman  Commission  in  1882,  after  full  consideration  of  the  ques- 
tion of  the  right  of  differential,  sustained  it  and  determined  the 
amount;  and  the  Interstate  Commerce  Commission  in  1898  in  the 
Baltimore  and  Ohio  Case  say  in  speaking  of  the  grain  differential, 
which  was  2  cents  less  to  Philadelphia  and  3  cents  less  to  Baltimore 
as  compared  with  the  rates  to  New  York,  "  that  the  differentials  are 
legitimately  based  upon  the, competitive  relation  of  the  carriers." 

The  Thurman  Commission  as  an  arbitrator  between  the  parties 
had  decided  the  validity  of  the  differential  rate  and  its  ratio,  and  their 
decision  having  been  confirmed  sixteen  years  later  by  the  Interstate 
Commerce  Commission,  this  decision  has  the  legal  sanction  of  the 
decision  of  an  arbitrator  confirmed  by  the  intelligence  and  ability 
and  legal  authority  of  this  Commission,  and  if  set  aside  it  should  only 
be  when  it  is  shown  affirmatively  and  conclusively  by  the  parties  ask- 
ing the  change  that  injury  has  been  done  thereby,  otherwise  the 
decisions  of  this  body  would  lack  that  authority  which  is  so  essential 
to  have  them  respected  and  obeyed.  And  this  is  more  especially 
important  under  the  circumstances  of  this  case  when  the  parties  ask- 
ing relief,  disregarding  the  former  action  of  this  body,  and  without 
asking  its  opinion,  and  in  defiance  of  it,  by  the  force  of  their  trade 
influence  as  merchants  and  the  combination  of  their  trade  power  as 
shippers,  have,  in  cooperation  with  certain  railroads,  openly  disre- 
garded the  decision  of  this  Commission  heretofore  made  in  the  prem- 
ises and  arbitrarily  reduced  the  differential  on  export  grain  one-half 
on  February  1, 1899,  and  this  without  consultation  with  the  merchants 
of  this  city  and  forcing  acquiescence  upon  them  by  the  alternative  of 
a  war  of  rates. 

It  is  not  only  this  disregard  of  New  York  to  the  opinion  of  this 
Commission  on  the  subject  of  rates,  but  it  is  the  injury  done  to  this 
city  in  this  contempt  of  its  opinion  and  decision  that  we  complain. 
If  the  New  York  merchants  and  railroads  can  arbitrate,  fix  rates,  and 
ignore  this  Commission,  where  does  the  trade  of  this  or  any  com- 
munity stand? 

"  The  Advisory  Commission  of  1882  was  apparently  of  the  opinion 
that  the  most  satisfactory  test  of  these  differentials  was  the  result  of 
their  operation.  Such  must  be  the  opinion  of  anyone  who  has  given 
the  matter  careful  attention."  "  Complainant  unhesitatingly  accepts 
the  test.  It  was  the  marked  falling  off  in  the  exportation  of  graiii 
which  alarmed  the  complainant  and  led  to  the  prosecution  of  this' 
proceeding." 
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"  It  is  to  this  aspect  of  the  case  that  the  testimony  has  largely  been 
addressed  upon  both  sides."  The  form  of  the  present  proceeding  is 
somewhat  different,  but  the  present  attitude  of  New  York  toward  the 
question  of  differential  rates  discloses  but  one  new  contention  in  addi- 
tion to  those  urged  in  the  Baltimore  and  Ohio  Case  of  1898,  from 
which  we  have  quoted  above,  namely,  that  it  is  now  undertaken  by 
New  York  to  show  that  one  of  the  important  factors  in  the  allow- 
ance of  the  differential  rates  has  been  eliminated  in  the  last  five  years 
and  that  during  this  period  the  ocean  freight  rates  from  Baltimore 
to  foreign  ports  to  which  it  maintains  regular  steamship  lines  have 
not  only  not  been  greater  than  the  ocean  rates  from  New  York  to  the 
same  ports  by  regular  lines,  but  have  been  practically  the  same.  This 
has  been  urged  in  connection  with  the  theory  of  an  equal  through  rate, 
and  the  Merchants  and  Manufacturers'  Association  of  Baltimore  re- 
spectfully submits,  as  will  more  fully  appear  later,  it  is  not  substan- 
tiated by  the  evidence. 

(1)  Let  us  look  first  at  the  statistics  of  the  trade  of  New  York  and 
see  whether /it  shows  a  falling  off  in  consequence  of  this  relative 
freight  rate  complained  of.  We  use  the  tables  from  1897,  including 
1903  and  1904  (where  we  have  the  latter),  as  the  last  decision  of  the 
Commission  on  the  subject  was  based  on  statistics  up  to  1897. 

If  we  take  the  value  of  the  exports  of  domestic  provisions  (Exhibit 
P  104) ,  compiled  from  the  tables  of  the  United  States  Bureau  of  Sta- 
tistics, we  will  find  that  for  the  year  ending  June  30,  1897,  New  York 
exported  in  ratio  50.6  per  cent  and  in  value  $52,003,924,  and  for  the 
year  ending  June  30,  1903,  New  York  exported  in  ratio  58.6  per  cent 
and  in  value  $72,461,196,  an  increase  in  those  years  of  8  per  cent,  and 
in  value  of  $20,457,272. 

Baltimore  exported  for  the  years  ending — 


Ratio. 

Total. 

Jnne30,18S7      

P&r  cent. 
10.3 

7.7 

$10,635,981 

June  30. 1903                

9,533,521 

Loss - 

2.6 

1,102,460 

If  we  look  at  the  table  of  the  value  of  exports  of  all  domestic  mer- 
chandise other  than  wheat,  corn,  cotton,  petroleum,  provisions,  and 
flour  (Exhibit  P  105)  taken  from  the  figures  of  the  United  States 
Bureau  of  Statistics  we  will  find  that  New  York  exported  for  the 
years  ending — 


Eatio. 

Aggregate. 

JTineSO.  1897                      -  -.. ....-.._..— , . . ._. 

Per  cent. 
71.8 
76.6 

$225,388,458 

JuneSO,  1903    

315,864,740 

Gain            

4.8 

90,466,282 
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Baltimore  exported  same  for  the  years  ending — 


Eatio. 

Aggregate. 

June  30, 1897                 ..                                    

Per  cent. 
12.4 
9.1 

$38,958,345 

June  30, 1903 

37,581,699 

Loss               .-         

3.3 

1,376,646 

In  the  exports  of  flour  (Exhibit  P  103),  New  York  between  the 
years  named  lost  133,869  barrels  on  an  exportation  of  9,583,471  bar- 
rels, and  Baltimore  lost  190,437  barrels,  or  56,558  barrels  more  on  an 
exportation  of  6,842,043  barrels.  And  this  in  -spite  of  the  fact  that 
Baltimore  has  paid  special  attention  to  the  handling  of  flour  and  its 
delivery  abroad  in  fresh  condition.  If  we  take  a  period  since  the  end- 
ing of  the  year  1901  (as  it  is  thoroughly  shown  in  the  Baltimore  tes- 
timony that  freight  rates  have  been  maintained  strictly  only  since  the 
spring  of  1902),  it  will  appear  from  Exhibit  B  02  that  Baltimore's 
flour  trade  had  fallen  off  63.63  per  cent  in  1904,  and  New  York's  only 
32.24  per  cent  in  the  same  years. 

So  far  as  grain  is  concerned  New  York  exported  (see  Exhibit  P 
111)- 


Bushels. 

Per  cent 
of  four 

Atlantic 
ports. 

1897 

102,417,063 
40,060,268 

45.3 

1903 

44  6 

62,3S6,796 

g 

And  Baltimore — 

Bushels. 

Atlantic 
ports. 

1897 

64,082,214 
22,544,206 

28  8 

1903 

25  0 

Loss ; • 

41,638,008 

k« 

Has  the  differential  given  Baltimore  any  of  New  York's  grain  trade 
In  those  years?  New  York's  receipts  via  Erie  Canal  (Exhibit  P  107) 
fell  off  8,992,261  bushels  in  the  same  years  and  St.  John,  Portland, 
Halifax,  Port  Arthur,  Galveston,  and  Mobile  (Exhibit  P  111)  in- 
creased 27,910,015  bushels  during  the  same  time,  and  yet  Baltimore 
lost  2.5  per  cent  more  than  New  York,  which  is  doing  to-day  19.5  per 
cent  more  of  the  Atlantic  export  grain  business  and  nearly  one-half 
the  entire  business  of  the  four  ports.  In  fact,  as  will  be  shown  later. 
New  York  has  gained  during  the  strict  differential  rates  period. 

In  this  connection  it  may  be  well  to  notice  the  peculiar  state  of 
affairs  that  exists  at  Buffalo  with  ex-lake  grain.  By  some  moral  or 
physical  legerdemain  this  grain  is  treated  as  originating  at  Buffalo 
and  taken  entirely  from  the  jurisdiction  of  this  commission  and  left 
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to  the  transportation  of  <the- canal  aijd  the  New  York  raih'oads  at 
rates  which  may  be  published  or 'not,  as  they  please,  and  regulated 
only  in  the  interest  of  New  York.  As  well  appears  from  the  testi- 
mony of  Messrs.  Thayer  and  Wight,  no  ^ain  is  grown  in  Buffalo. 
It  is  grown  in  the  interior  and  latgely  originates  in  points  in  Indiana, 
Illinois,  and  Ohio,  that  are  nearer  to  Baltimore  than  New  York  by 
all-rail  routes.  Arid  yet  the  New  York  merchants  are  looking  for- 
ward to  the  time  when  the  canal  will  be  so  enlarged  as  to  increase 
indefinitely  its  handling  of  ex-lake  grain  and  will  bring  it  to  New 
York  at  a  rate  which  they  hope  will  defy  competition  from  other 
cities.  Thus  claiming  their  own  advantages,  they  deny  the  advan- 
tages; belonging  to  other  cities. 

Tui-niiig  again  to  statistics.     From  Exhibit  P  101  we  see  that  the 
"  values  of  exports  of  domestic  merchandise  "  were  as  follows : 


Value. 


Percent- 
age of  4 
ports. 


From  New  York: 

Yearending  June  30, 1897  . 

Yeai>'en^ng'June  30, 1904  . 
From  Baltimore: 
-     Year  ending  June  30, 1897  . 

Year  ending  June  30, 1904  . 


!,  755, 033 
1,705,709 

1,670,912 
1,820,876 


a;  8 
67.0 


13.9 
11.2 


In  this  period  the  value  of  New  York's  exports  of  domestic  mer- 
chandise has  increased  $110,950,676  and  its  ratio  5.2  per  cent,  while 
Baltimore  has  lost  $2,850,036  in  value  and  2.7  per  cent  in  ratio,  and 
if  we  take  the  years  of  the  strict  enforcement  of  the  differentials  in 
1901,  New  York  exported  60.8  per  cent  and  in  1904  67  per  cent,  a 
gain  of  6.2  per  cent,  and  Baltimore  in  1901  12.5  per  cent  and  in  1904 
11.2  per  cent,  a  loss  of  1.3  per  cent  in  ratio  and  of  $23,340,516  in 
value. 

As  the  pi;osperity  of  a  port  depends  largely  on  its  import  trade,  it 
is  wise  ,to  '■  note,  from  Exhibit  P  102,  that  the  imports  of  foreign 
merchandise  'at  New  York  have  increased  $119,567,453,  from  June 
38,  1897,  to  June  30,  1904,  in.  a  net  ratio  of  increase  of  3.3  per  cent, 
while  the  imports  of  Baltimore  in  the  same  time  have  increased 
$8,974,595,  in  a  net  ratio  of  increase  of  0.9  per  cent,  an  increase  of 
New  York,  over  Baltimore  in  the  aggregate  of  imports  and  exports 
of  9.9  per  cent.  This  is  the  way  New  York's  trade  has  suffered  from 
a  bad  attack  of  differentials,  for  during  1904  its  business  was  only 
73.2  per  cent  of  allthe  import  and  export  trade  of  the  four  ports. 

This  honorable  Commission  decided  in  1898,  in  the  case  of  New 
York  Produce  Exchange  v.  Baltimore  and  Ohio  Eailroad  Company, 
page  685,  that:the  only  possible  basis  for  a  rehearing  which  "  might 
merit  further  consideration  "  was  a  diversion  of  export  grain  from 
New  York  in  years  subsequent  to  1896,  in  which  "  it  should  appear 
with  reasonable  certainty  that  the  published  rates  had  been  main- 
tained to  all  ports  and  the  actual  effects  of  these  differentials  on  the 
movement  of  grain  coiild  be  determined." 

It  .will  appear  from  the  following  tables  (based  on  Exhibit  P  110) 
tjiiat  since  March,  1902,  since  when  it  is  certain  from  an  overwhelming 
preponderance  of  testimony  that  the  idfferential  rates  have  been 
rigidly  enforced,  so  far  as  Baltimore  is  concerned  (but  riot  prior 
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thereto) ,  there  has  been  no  such  diversion  of  export  grain  from  New 
York,  for  it  now  exports  44.5  per  cent  of  all  grain  from  the  four 
Atlantic  ports  before  the  Conunisison  and  has  increased  8.6  per  cent 
since  1901,  while  Baltimore  has  decreased  2.5  per  cent  in  that  time. 

EXPORTS  OF  WHEAT. 
[Percentages  of  four  ports,  In  bushels.] 


1901. 

1902. 

1903. 

21.6 
36.8 
U.1 
21.6 

24.3 
43.1 
17.0 
16.6 

23.4 

New  York 

52.7 

Philadelphia 

12.2 

Fftlti'm'^rp 

11.7 

EXPORTS  OF  CORN. 
[Percentages  of  four  ports,  In  bushels.! 

Boston - 

M.3 
31.3 
21.2 
83.2 

8.0 
30.8 
21.0 
40.2 

12.1 

87.8 

philarjftlpliin. 

17.2 

PaltiTfiorft            , ,         , 

82  9 

EXPORTS  OF  OATS. 
CPercentages  of  four  ports,  In  feusbels.] 

Boston --       -    -  - 

18.9 
49.0 
14.4 
17.7 

9.2 

76.9 
11.6 
2.3 

5.9 

New  York 

92  3 

Philnrlfllphm    ,     ,.                                             .      . 

0  0 

18 

EXPORTS  OF  WHEAT,  CORN,  AND  OATS. 
[Percentages  of  four  porta.  In  kusheli.] 

Boston 

19.6 
86.9 
17.1 
27.6 

21.8 

43.8 
17.1 
17.8 

16.5 

New  York 

44.5 

Philadelphia 

160 

■Rn-ltiinore     ,    .    .,        *        ...„    ,, 

26.0 

This  table  proves  conclusively  that  the  differential  rate  allowed 
Baltimore  has  diverted  no  grain  from  New  York.  In  strictly  differ- 
ential years,  1902  and  1903,  its  wheat  and  corn  export  trade  has 
grown,  and  in  1903  it  exported  92.3  per  cent  of  all  oats.  But  grain 
diversion  does  appear  from  Baltimore  and  Philadelphia,  and  tiie  dif- 
ferential has  not  prevented  it.  Baltimore  can  justly  say  that  its  dif- 
ferential on  grain  is  too  small  to  prevent  diversion  to  New  York.  In 
the  year  1903  in  this  table  there  was  a  falling  off  in  Boston's  export 
of  all  grain,  but  when  we  examine  the  Boston  Exhibit  B  O  2  we  figure 
that  in  1904  it  exported  20.15  per  cent  of  all  grain  from  the  four  ports, 
a  gain  over  1901,  while  Baltimore's  all-grain  exports  in  1904  fell 
to  22.5  per  cent,  a  loss  of  5  per  cent  from  1901.  A  word  may  be 
said  at  this  point  concerning  one  of  the  Boston  tables.  From  Ex- 
hibit B  O  1  it  appears  that  the  grain  trade  has  declined  at  all  the 
Atlantic  ports  in  the  United  States  without  reference  to  any  dif- 
ferential. In  fact,  it  is  very  probable  that  the  Atlantic  grain  trade 
is  decUning  from  natural  and  commercial  causes,  independent  of 
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tKe  influence  of  relative  freight  rates.  In  the  period  of  1897  to  1902 
Boston  exported  14.77  per  cent  of  all  the  grain  from  the  six  Atlantic 
ports,  and  in  the  period  1903  and  1904  exported  5.26  per  cent  of 
these  ports,  a  decline  of  9.51  per  cent,  having  lost  during  these  last 
two  years  3,728,302  bushels  of  grain  (Exhibit  B  O  2)  that  formerly 
came  from  Canadian  sources  and  had  been  diverted  by  the  St.  Law- 
rence and  eastern  Canadian  ports,  while  Baltimore  exported  in 
the  periods  1897  to  1902  25.26  per  cent  of  all  grain  of  the  six  ports 
(5^675,120  bushels  of  which  in  1902  came  from  contiguous  States 
and  nondifferential  territory — Exhibit  Bait.  202)  and  in  the  period 
of  1903  and  1904  declined  13.71  per  cent,  or  4.21  per  cent  more  than 
Boston,  with  4,253,666  bushels  of  contiguous,  nondifferential  grain 
to  depend  on  in  1903.  This  table  B  01  further  shows  that  in  the 
period  from  1897  to  1904  Boston  exported  1.27  per  cent  more  of  all 
exports  than  Baltimore  did,  while  Table  B  02  shows  that  in  the  en- 
forced differential  period  Baltiipore's  flour  trade  declined  4.63  per 
cent  more  than  Boston's. 

The  fact  remains  that  since  1902  there  has  been  no  margin  of 
profit  in  the  grain  business  in  Baltimore  and  there  has  been  no  such 
volume  of  grain  shipments  as  would  compensate  for  such  a  small 
margin  of  profit.  The  differential  is  not  great  enough  to  give  Balti- 
more the  business.  This  has  come  to  pass  in  spite  of  the  indomi- 
table enterprise  of  the  Baltimore  merchant.  'The  shipper  has  testi- 
fied that  if  competition  is  free  he  will  give  Baltimore  a  fair  share 
of  business.  Our  city  is  spending  $5,500,000  on  the  faith  of  the 
natural  advantages  which  have  made  the  differential  just.  It  built 
the  first  road  across  the  Allegheny  Mountains  that  the  prairie 
schooner  might  bring  western. grain  the  shortest  way  to  the  clipper 
ships.  It  built  the  first  railroad  to  the  western  grain  fields  that  the 
two  sections  might  grow  prosperous  together,  and  it  comes  to-day 
asking  for  a  fair  share  of  the  grain  trade  for  its  merchants  and  its 
steamers,  that  it  may  perpetuate  the  national  prosperity  and  success. 
As  the  gentlemen  from  Boston  remarked  in  a  mixed  metaphor,  an 
ejjual  inland  rate  would  make  its  steamers  "  fold  up  their  tents  and 
silently  steal  away;"  perhaps  he  was  thinking  of  clipper  ships  that 
had  furled  their  sails,  and  coffee  barks  whose  white  wings  were 
folded  when  the  New  York  steamers  silently  stole  the  trade. 

(2)  Another  alleged  ground  of  complaint  made  by  New  York 
and  supported  by  Boston  is  that  the  circumstances  which  justified 
the  allowance  of  the  differential  in  1882  and  its  confirmation  in  1898 . 
have  changed.  It  is  said  the  sole  reason  of  said  allowance  was  to 
maintain  a  uniform  through  rate  from  interior  points  via  all  the 
Atlantic  ports  to  foreign  destinations,  and  that  in  former  times, 
as  ocean  rates  to  foreign  ports  were  higher  at  Baltimore  and  Phila- 
delphia than  they  were  at  New  York  and  Boston,  a  compensatory 
inland  rail  differential  had  to  be  made  to  make  the  through  rate 
equal,  and  since  1896,  the  effective  year  of  the  last  decision  of  this 
Commission,  it  is  further  maintained  that  ocean  freight  rates  have 
been  equal  from  all  Atlantic  ports  to  the  same  foreign  ports  whither 
regular  lines  are  maintained,  and  therefore  the  inland  differential 
should  be  abolished,  in  spite  of  the  shorter  haul  to  and  the  necessity 
of  maintaining  competitive  conditions  at  Baltimore  and  Phila- 
delphia.   In;  fact,  the  insistence  with  which  counsel  of  New  York 


596  APPENDIX  B. 

have  urged  this  proposition  justifies  this  answer,  that  they  now  de- 
mand that  any  rate  from  anywhere  to  any  port  should  be  the  same 
as  any  rate  from  anywhere  to  any  other  port.  Baltimore  urgently 
denies  the  premises  upon  which  any  such  claim  is  based.  The  reason 
of  the  allowance  of  the  differential  at  any  time  has  been  to  create  a 
competitive  equation  between  the  ports  and  in  the  Baltimore  side 
of  the  equation  the  principal  factors  have  always  been  and  are  ex- 
actly to-day  a  shorter  inland  haul,  a  longer  steamship  haul,  which 
has  never  been  the  complement  of  the  differential  allowed,  no  favorit- 
ism or  rebate  or  manipulation  in  port  or  terminal  charges,  a  greater 
expense  for  ocean  insurance,  the  oomplete  absence  of  a  speculative 
grain  market,  the  necessity  of  supporting  a  greater  number  of  ships 
in  order  to  maintain  even  a  weekly  service  as  against  two  sailings  a 
week  from  New  York  and  Boston,  a  greater  cost  of  labor,  a  discrimi- 
nation against  it  of  the  private  car  lines  in  the  provision  business, 
a  local  export  and  manufacturing  trade  not  great  enough  to  support 
regular  steamship  lines,  the  lack  of  a  great  import  trade  which 
causes  the  railroads  to  haul  empty  cars  back  to  western  shipping 
points,  the  nonexistence  of  a  great  passenger  steamship  business 
to  help  pay  for  supporting  regular  lines,  especially  in  eastward  sail- 
ings, and  other  factors  that  retard  comgetition.  An  eciual  through 
rate  is  but  an  insubstantial  dream  of  an  ideal  condition.  It  is  a 
theory  that  can  never  include  practical  conditions.  So  long  as  New, 
York  is  the  greatest  financial  and  maritime  center  in  the  East,  just 
as  long  would  it  draw  through  its  port  all  the  export  business  on 
an  equal  through  rate.  Such  a  rate  would  be  a  frost  that  would  nip 
competition  in  the  bud.  It  would  solely  be  controlling  on  the  rail- 
roads ;  it  could  never  be  arranged  to  bind  the  steamship  lines,  and  all 
of  them  would  seek  New  York  and  Boston,  whence  they  would  have 
the  shorter  ocean  hauls  and  less  expensive  maintenance  of  service. 

To  support  this  theory  there  was  introduced  a  minimum  freight 
agreement  between  the  principal  trans-Atlantic  lines  with  regmar 
sailings  from  Liverpool  and  London,  a  short-lived  child  that  is  cred- 
ited with  a  man's  abilities.  Let  us  hear  the  true  inwardness  of  its 
origin,  scope,  and  effect  "explained  by  JMr.  Robert  Ramsay,  of  the 
Johnston  Line.    As  Cicero  said  in  defense  of  Archias : 

There  is  a  man  present  of  the  highest  authority,  a  most  scrupulous  man,  who 
will  tell  you  not  that  he  thinks  it,  but  that  he  knows  it;  not  that  he  has  heard 
of  it,  but  that  he  saw  it;  not  even  that  he  was  present  when  it  was  done,  but 
that  he  did  it  himself. 

The  minimum  agreement  was  entered  into  because  the  corn  crop  of 
1901  was  execeedingly  small  and  the  rapidly  approaching  end  or  the 
South  African  war  indicated  that  100,000  tons  of  shipping  would  be 
thrown  on  the  Atlantic  market.  There  was  absolutely  no  considera- 
tion of  inland  rates  at  all  in  its  origin  and  it  was  made  simply  to 
divide  poor  business  and  to  tide  over  a  situation  that  meant  a  de- 
moralization of  steamer  rates  and  bankruptcy  to  the  lines.  It  was 
made  in  Liverpool  and  London.  During  a  period  of  about  forty-five 
days  (May  6  to  June  21)  the  Baltimore  lines  added  an  amount  to 
their  ocean  rate  equal  to  the  inland  differential,  with  the  inevitable 
result  that  they  could  get  no  business  and  New  York  could.  It  -was 
killing  the  steamship  lines  and  their  boats  were  sailing  from  Balti- 
more in  water  ballast.  Thi&  was  the  ideal  equal  through  rate  and 
its  results  were  the  same  as  in  1890,  when  for  a  short  time  there  was 
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an  equal  through  rate  from  Chicago  to  Liverpool  and  the  Gulf 
ports  obtained  all  the  traffic.  Can  any  reasonable  creature,  even  if 
fired  with  the  zeal  and  partisan  zest  of  an  advocate,  seriously  main- 
tain, tiiat  with  equal  inland  rates  Baltimore  steamers  could  obtain  a 
higher  rate  to  Liverpool  ?  Could  not  Chicago  under  such  conditions 
sell  corn  in  Liverpool  via  New  York  cheaper  than  via  Baltimore? 
Why,  in  eighteen  months  after  March,  1902,  did  22  ships  of  the 
Johnston  Line  to  lAverpool  out  of  44  sailings  from  Baltimore  depart 
badlasted  with  Chesapeake  Bay  water,  if  this  were  not  so?  The 
Grambrill  Mills  sent  their  export  flour  via  New  York.  The  New 
York  and  Boston  lines  did  the  business  and  the  Baltimore  lines  got 
the  freight  when  they  could. 

Talce  a  certain  day  and  a  certain  fixed  pric§  of  corn  at  Liverpool, 
say  February  7,  1905,  American  mixed  new  corn  4s.  Jd.  Say  a  ship- 
ment of  100,000  bushels  originates  at  East  St.  Louis.  If  sold  via  Bal- 
timore the  inland  distance  is  915  miles,  254  miles  less  than  New  York 
and  the  differential  is  1^  cents  as  against  3.8  cents  which  the  mileage 
would  give  Baltimore.  Of  this  differential  the  merchant  gets  about 
one-fourth,  cent  and  the  steamship  IJ  cents  for  carrying  288  miles 
farther.  The  shipper  pays  three- fourths  cent  per  bushel  for,  eleva- 
tion and  seven-eighths  cent  per  bushel  for  tallying  (about  thir teen- 
sixteenths  cent  per  hundred  in  all)  and  one-fourth  cent  to  three- 
eighths  cent  more  insurance  and  waits  for  a  ship.  The  Baltimore 
boat  has  to  move  to  elevator  and  employ  men  to  put  grain  on  board. 

Now,  suppose  inland  rates  were  equal,  the  Baltimore  steamer  would 
have  to  pay  cost,  of  loading  and  would  actually  get  less  than  the  New 
York  steamship  rate  for  carrying  the  longer  distance,  while  the 
shipper  would  have  to  pay  his  13-16  cents  for  elevating,  etc.  The 
grain  is  F.  O.  B.  the  steamship  at  New  York  and  is  generally  a 
through,  shipment  which  Baltimore  has  little  of.  Baltimore  could 
notsellintLiverpool  this.or  any  day. 

Now,  how  in  the  world  could  you  make  an  equal  through  rate  by 
abolishing  the  inland  differential  and  how  could  you  control  uie  steamer 
rate  if  you  abolish  the  inland  differential?  The  minimum  agreement 
was  not  controlling  on  maximum  rates.  Frequently  did  the  Baltimore 
lines  get  higher  rates  and  the  through  rate  on  many  days  was  not  an 
equal  one.  In  fact,  tha  ocean  rates  varied,  above  the  minimum,  as 
they,  had  always:  done  and.  are  doing  to-day.  On  equal  through  rates 
competition  would  end.  Steamers  would  leave  Baltimore  for  New 
Yo^k  and  ingenuity  could  devise  no  agreement  to  bring  them  back 
again.  Aibolishing  grain  differentials  is  only  a  step  in  the  demand  of 
New  York-to  abolish  all  differentials.  If  one  is  unfair,  why  not  all? 
Eliminate  (the  principal  of  distance.  Devise  a  theoretical  competi- 
tion and  make  Greater  New  York  Greatest  New  York. 

Baltimore  asserts  positively  that  its  ocean  rates  are  higher  to-day 
to  the  same  foreign  ports  by  regular  lines  than  they  are  fromi  New 
YK)rk  and  Boston,  that  it  costs  more  to  maintain  steamers  in  its 
service  and  the  steamers  must  charge  more  to  pay,  and  that  this  has 
been  true  always.  If  an  examination  is  made  of  Exhibit  B-  05, 
introdueediby  Boston  solely  to  prove  that  the  rates  fluctuate  so  much 
|iiat.the  average  is  equal  for  practical  purposes,  it  will  be  found  that 
in:  203  instances  out'of  256  of  quoted  rates  to  Liverpool  from  Feb- 
ruary 13  to  December  31,  1904,  the  Baltimore  rate  is  higher  than 
the  Boston  rate,  or  in  80  per  cent  of  the  instances.    The  Baltimore 
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rate  to  London  is  higher  in  185  instances  out  of  224  quoted,  or  in 
73  per  cent.  The  table  completely  ignores  grain  and  flour,  and  the 
only  testimony  in  the  case,  that  of  the  Baltimore"  steamship  agents, 
proves  the  grain  ocean  rate  is  higher.  The  steamer  must  obtain  a 
portion  of  the  inland  differential  to  support  Baltimore  lines,  and  the 
benefit  to  the  railroad  is  that  the  differential  makes  through  traffic 
possible.  The  shipper  in  no  event  obtains  more  than  one-quarter  to 
one-half  of  a  cent  of  it,  which  is  entirely  consumed  in  terminal 
expenses.  And  yet  the  making  of  rates  for  the  transportation  of 
packing-house  products,  for  produce  and  for  dairy  products,  is 
absolutely  within  the  control  of  the  companies  owning  the  cars,  in 
which  they  compel  the  railroads  to  transport  these  commodities, 
and  recently  Commissioner  Prouty  said: 

The  conditions  disclosed  show  shameful  and  burdensome  imposition  upon 
certain  classes  of  large  shippers. 

Does  not  this  situation  add  greater  burdens  to  the  higher  ocean 
rate  from  Baltimore  when  the  provision  companies'  car  trust  ships 
via  New  York  and  Boston  at  2  cents  per  hundred  less  than  the 
through  rate,  returned  to  them  in  rebate,  while  cars  earn  more  on 
a  greater  mileage?  Can  the  New  York  Produce  Exchange,  the 
exciting  cause  in  these  proceedings,  deny  the  illegal  benefits  received 
in  spite  of  the  differentials?  Again,  the  Gambrill  Mills  testify 
they  can  always  get  a  lower  export  rate  from  New  York,  and  have 
shipped  since  1902  one-half  of  their  export  flour  from  New  York, 
where  they  obtain  In  addition  sixty  days'  free  storage  and  free  light- 
erage, and  thereby  make  a  profit  which  is  impossible  a,t  Baltimore. 
This  is  a  condition  the  answer  to  which  is  but  the  flimsy  fabric  of 
a  theory  devised  in  Exhibit  B  08,  that  if  the  Baltimore  rate  is 
higher  the  Baltimore  steamers  should  make  greater  profits,  ignoring 
completely  that  if  the  Boston  rate  is  lower  freight  wiU  be  drawn  to 
Boston.  This  exhibit  assumes  full  cargoes  of  grain  and  flour  car- 
ried by  regular  lines — a  natural  impossibility — ignores  the  expense 
of  an  extra  weekly  steamer  from  Baltimore,  and  proves  that  if  inland 
rates  were  equal  it  would  cost  more  to  export  from  Baltimore.  Yet 
the  uncontradicted  testimony  is  that  the  Atlantic  Transport  and 
Hamburg- American  lines,  which  maintain  regiilar  sailings  from  New 
York,  have  lost  money  in  the  Baltimore  business  during  the  strict 
differential  period,  and  the  former  has  sent  away  from  Baltimore 
all  but  two  of  its  ships,  while  Exhibit  B  06  shows  since  1902  the  net 
ocean  tonnage  at  Boston  of  regular  lines  has  increased  88,071  tons, 
the  gross  tonnage  has  increased  138,131  tons,  and  the  Baltimore  gross 
tonnage  has  fallen  off  31,747  tons  since  1902  and  the  net  tonnage 
decreased  183,029  tons  since  1903.  From  the  same  exhibit  it  appears 
that  the  average  sailings  of  regular  lines  from  Boston  in  1902,  1903, 
and  1904  (strict  differential  years)  was  293  and  from  Baltimore  230, 
or  63  less  per  year,  while  from  Exhibit  P  113  we  see  that  New  York's 
gross  tonnage  increased  632,182  tons  from  1902  to  1903  and  that  in 
these  years  the  average  sailings  were  1,271  per  year,  or  more  than  24 
weekly.  Why  is  it  the  North  German  Lloyd  Line  supported  in  1904 
by  40,000  steerage  passengers,  sent  15  ox  its  east-bound  steamers 
away  from  Baltimore  empty,  and  the  Johnston  Line  has  carried  no 
flour  for  twelve  months,  and  nearly  all  the  ore  steamers  consigned  to 
the  Maryland  Steel  Company  leave  in  ballast  on  their  eastward 
course? 
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'  (3)  The  railroads  have  not  suffered  from  the  differential.  They 
have  been  paid  the  uniform  rate  per  mile  and  are  now  enjoying,  as 
for  some  time  past,  a  period  of  prosperity  and  substantial  dividends. 
Commodore  Vanderbilt's  letter  is  valuable  to-day  as  a  rule  of  action 
and  prophecy.  Baltimore  can  not  permit  the  railroads  to  disregard 
the  excess  of  cost  of  transportation  to  New  York,  as  such  an  advan- 
tage would  destroy  its  commerce. 

The  fundamental  basis  in  making  freight  rates  is  distance;  how- 
ever, this  may  be  modified  by  the  volume  of  business  that  can  be  se- 
cured and  the  cost  of  hauling  empty  cars  westward.  The  cost  of 
transportation  as  based  on  distance  is  overwhelmingly  in  favor  of 
Baltimore  from  the  grain  fields  and  factories  of  the  Middle  West, 
and  since  1876  the  differential  has  been  based  on  distance.  Remove 
this  element  and,  as  Mr.  Wight  says,  the  New  York  claim  is  "  reductio 
ad  absurdum."  "  It  would  not  take  the  position  that  cotton  from 
northern  Texas  should  be  carried  as  cheaply  to  its  port  as  to  Galves- 
ton. Nor  from  Kansas  City.  Then  why  grain  from  the  Middle 
West? "  Did  not  Gambrill,  of  Chicago,  sell  40,000  bushels  of  grain 
through  Baltimore  at  a  loss  last  season  and  one  and  a  half  miUions 
through  Boston  at  a  profit?  Is  the  differential  on  distance  injuring 
Boston?  The  inland  grain  merchants  testified  that  time  was  a  factor 
in  shipping  and  that  nothing  should  be  done  to  impair  the  efficiency 
of  the  Baltimore  market.  The  public  are  vitally  interested  in  the 
maintenance  of  the  differential  and  the  advantage  of  a  short  haul  to 
market.  Take  this  away  and  the  enterprise  and  expenditure  of 
mojaey  in  establishing  a  short  line  come  to  naught.  Such  action  would 
constitute  a  preference  in  favor  of  New  York.  This  Commission 
held,  in  the  decision  of  1898  (p.  670) : 

It  would  be  in  accordance  neither  with  the  theory  of  our  institutions  nor  with 
the  history  of  our  nation  to  permit  any  one  port  upon  our  vast  extent  of  sea- 
coast  to  monopolize  the  trade  with  foreign  nations. 

Within  recent  years  the  United  States  Government  has  expended  in  Improv- 
ing navigation  to  and  at  the  port  of  Philadelphia  about  $9,500,000;  at  Balti- 
more, $3,600,000;  at  Galveston,  $8,500,000,  and  at  New  Orleans,  or  upon  the 
Mississippi  River,  or  of  which  New  Orleans  takes  the  benefit,  about  $8,000,000. 
These  vast  sums  have  not  been  appropriated  and  expended  certainly  upon  the 
theory  that  it  was  desirable  for  the  foreign  trade  of  this  country  to  flow  through 
the  port  of  New  YorJs  alone.  Rather  does  this  recognize  it  as  the  policy  of  our 
Government  that  its  foreign  commerce  should  be  distributed  between  various 
ports. 

Such  is  also  the  inevitable  tendency  of  the  development  of  our  country. 
Hitherto  that  development  has  gone  on  in  such  a  way  that  New  Tork  has  been 
enabled  to  seize  more  of  our  export  and  import  trade  than  would  naturally 
belbtag  to  it.  The  lines  of  transportation  leading  to  New  York  and  to  the  pecun- 
iary interests  concentrated  at  that  point  have  been  so  strong  as  to  divert  both 
export  and  import  traffic  to  that  port  which  might  naturally  go  to  some  other 
port.  These  same  influences  will  unquestionably  continue  to  have  the  same 
eflfect  in  the  future,  but  not  to  the  same  extent.  Other  strong  influences  are 
beginning  to  operate  In  favor  of  other  ports. 

To  perpetuate  Baltimore  as  a  successful  port  and  to  conserve  to  its 
merchante  and  manufacturers  those  advantages  to  which  the  laws 
of  nature,  the  laws  of  national  economics,  and  the  laws  of  the  land 
entitle  them,"  it  is  necessary  to  combine  with  local  trade  a  volume  of 
export  trade  from  such  competitive  territory  as  centers  about  Chi- 
cago, Cincinnati,  Louisville,  Omaha  and  Kansas  City,  Columbus,  In- 
dianapolis, Pittsburg,  and  East  St.  Louis.  Steamship  lines  must 
have  a  varied  cargo  to  support  them.    Nearly  75  per  cent  of  the  Bal- 


600  APPENDIX   B. 

timore  business  to-day  originates  inthe  West,  and  on  the  faith  of  the 
continuance  of  this  traffic  much  capital  has-been  invested.  Since 
the  days  of  the  reduction  of  the  first  differentials  we  have  lost  our 
cotton,  coffee,  sugar,  and  petroleum  business,  and  the  exporting  of 
steel  manufactured  in  Pittsburg,  which  have  been  diverted  to  New 
York.  We  are  fit  to  survive,  but  in  the  struggle  for  commercial  exist- 
ence it  is  life  itself  that  the  copper  works,  the  dry-goods  merchant, 
the  matting  dealer,  the  tobacco  exporter,  the  exporter  of  manufac- 
tured articles,  and  the  importer  of  moderate-sized  lots  of  merchandise 
should  have  direct  steamers  to  Baltimore  to  avoid  port  charges  and 
additional  freights  from  and  to  other  ports,  and  that  silent  and 
stealthy  diversion  of  trade  which  creeps  to  great  maritime  centers. 
Such  charges  take  away  our  profits  and  our  sustenance.  Keep  the 
port  open !  Any  disturbance  of  rates  would  destroy  important  vested 
rights. 

In  a  recent  case  (The  Lehman-Higginson  Grocery  Company  v.  The 
Atchison,  Topeka  and  Santa  Fe  Railroad,  decided  January  17,  1905, 
pp.  468,  469),  this  Commission  held  "the  differential  ought  to  be 
fair  resultant  of  all  the  competitive  conditions  which  have  been 
detailed.  If  we  turn  from  the  theoretical  consideration  of  the  situa- 
tion to  the  rates  themselves  we  shall  find  that  such  has  been  the  exact 
results  under  force  of  actual  competition."  I  take  it  that  the  Com- 
mission has  a  larger  purview  than  a  court  of  law.  As  an  investigator 
of  fact  and  a  force  in  the  application  of  national  economics  it  is  an 
arbiter  to  keep  the  railroads,  the  ports,  and  the  people  equal  in  benefits 
under  a  fair  and  healthy  competition  for  their  just  share  of  the  wealth 
of  the  nation.  Each  producer  ^d  each  shipper  reaches  hiS'  best 
market  through  competition  alone.  In  so  doing  he  not  only  acts 
selfishly,  but  satisfies  a  want  and  a  demand  in  the  community  he  deala 
with  which  would  not  be  as  valuable  if  he  satisfied  a  lesser  demand  in 
anotlier  community.  Competition  preserves  the  port,  the  public,  and 
the  railroads  from  industrial  degradation  and  destruction.  Drop  two 
millstones  into  an  elevator  filled  with  corn  and  you  will  not  break  a 
single  kernel,  but  place  the  corn  between  the  upper  and  nether  mill- 
stone and  it  will  be  ground  to  powder.  So  it  is  with  industrial 
communities  when  the  grinding  of  poor  harvests,  of  conflagrations, 
of  vacillating  commercial  demand,  and  vicious  legislation  comes ;  if 
there  be  freedom  of  movement  it  is  security  against  enduring  injury. 
Restrict  this  mobility  and  "  to  him  that  hath  shall  be  given  and  from 
him  that  hath  not  shall  be  taken  away  even  the  little  that  he  seemeth 
to  have,"  and  the  wound  deepens  and  commercial  death  steps  tacitly. 
Let  well  enough  alone. 

The  Merchants  and  Manufacturers' 
Association  of  Baltimore, 
E.  Stanley  Gary,  President. 

Andrew  C.  Trippe, 

James  McC.  Trippe, 

Counsel. 
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No.  746. 

IN  THE  MATTEB  OF  DIFFERENTIAL  FREIGHT  RATES  TO  AND 
FBOU  NORTH  ATLANTIC  PORTS 

Decided  April  27,  1905. 

Bates  on  freight  articles  from  the  West  to  Baltimore,  Philadelphia,  and  Boston 
are  adjusted  according  to  the  following  differentials  below  or  above  the 
rates  to  New  York :  Domestic  traflSc — 3  cents  less  to  Baltimore  and  2  cents 
less  to  Philadelphia;  7  cents,  first-class,  to  2  cents,  sixth  class,  more  to 
Boston.  -Export  traffic — same  as  domestic  traffic  to  Baltimore  and  Phila- 
delphia, except  on  grain  and  iron  and  steel  articles,  which  are  li  cents 
less  to  Baltimore  and  1  cent  less  to  Philadelphia ;  same  rates  to  Boston  as 
to  New  York  on  this  traffic.  On  ex-lake  grain  received  at  Buffalo,  Fairport, 
and  Brie  there  Is,  pending  the  disposition  of  this  case,  a  differential  in 
favor  of  Baltimore  of  0.4  of  a  cent  per  bushel  below  the  rate  to  New  York, 
but  no  differential  in  favor  of  Philadelphia.  It  was  contended  by  New 
York  and  Boston  that  the  differentials  favoring  Baltimore  and  Philadelphia 
should  be  abolished.  Upon  voluntary  submission  of  the  controversy  to  the 
Commission  by  all  parties  domestic  traffic  was  excluded  from  consideration. 
For  reasons  stated  no  opinion  is  expressed  concerning  the  relative  rates  on 
Import  traffic.    With  respect  to  export-differentials,  Held: 

1.  That  the  differential  per  100  pounds  on  flour,  all-rail  and  lake  and  rail, 
should  be  reduced  to  2  cents  at  Baltimore  and  1  cent  at  Philadelphia. 

2.  That  the  existing  differential  on  ex-lake  grain  should  be  reduced  to  0.3 
cent  per  bushel,  and  be  allowed  both  to  Baltimore  and  Philadelphia. 

3.  That  otherwise  the  present  export  differentials  should  remain  in  force. 

John  Or.  Carlisle,  Benjainiii  L.  Fairchild,  and  Abel  E.  Blackmar 
for  New  York  commercial  interests. 

C.  S.  Hamlin  for  Boston  commercial  interests. 

Silas  W.  Pettit  for  Philadelphia  commercial  interests. 

Arthur  George  Brown  and  John  B.  Daish  for  Baltimore  commer- 
cial interests. 

Nathan  Guilford  for  New  York  Centrs^l  and  Hudson  River  Rail- 
road Company. 

George  V.  Massey,  Francis  I.  Gowen,  and  John  B.  Thayer,  jr.,  for 
Pennsylvania  Railroad  Company. 

Hugh  L.  Bond  and  John  G.  Wilson  for  Baltimore  and  Ohio  Rail- 
road Company. 

J.  D.  Campbell  and  Cnarles  Heebner  for  Philadelphia  arid  Read- 
ing Railway  Company. 

George  F.  Brownell  for  Erie  Railroad  Company. 

Walter  W.  Ross  and  B.  D.  Caldwell  for  Delaware,  Lackawanna 
and  Western  Railroad  Company. 

F.  H.  Janvier  and  Frank  H.  Piatt  for  Lehigh  Valley  Railroad 
Company. 

John  B.  Kerr  for  New  York,  Ontario  and  Western  Railway  Com- 
pany. 

E.  W.  De  Forest  for  Central  Railroad  of  New  Jersey. 
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E.  L.  Somers  for  New  York,  New  Haven  and  Hartford  Eailroad 
Company. 
Edgar  J.  Eich  for  Boston  and  Maine  Railroad. 
C.  A.  Hight  for  Grand  Trunk  Railway  System. 
G.  M.  Bosworth  for  Canadian  Pacific  Railway  Company. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

In  the  early  part  of  1904  the  rate  on  wheat  from  Buffalo  to  the 
various  Atlantic  ports  for  export  had  fallen  to  two  mills  per  bushel. 
This  was  owing  to  the  existence  of  a  rate  war  between  the  lines  lead- 
ing from  Buffalo  to  Baltimore,  Philadeljjhia,  New  York,  and  Boston, 
growing  out  of  a  dispute  between  those  lines  as  to  the  proper  relative 
rates  to  those  various  ports.  There  was  very  little  wheat  at  Buffalo 
which  could  move  under  these  rates  and  the  practical  effect  of  the 
tariff  during  the  winter  and  early  spring  was  not  serious;  but,  as  the 
opening  of  navigation  approached,  it  became  evident  that  this  condi- 
tion, if  it  continu^,  would  lead  to  a  general  demoralization  of  grain 
rates  in  all  parts  of  the  country,  which  would  in  turn  unsettle  com- 
mercial and  industrial  conditions  so  far  as  they  related  to  the  hand- 
ling of  grain,  and  especially  to  the  manufacture  and  distribution  of 
the  products  of  grain.  For  this  reason  business  interests,  both  upon 
the  seaboard  and  at  interior  grain  handling  and  milling  points,  were 
anxious  that  some  adjustment  should  be  reached,  and  to  this  end  the 
commercial  organizations  of  Boston,  New  York,  Philadelphia,  and 
Baltimore  applied  by  petition  to  this  Commission,  asking  that  it 
examine  the  whole  subject  of  differential  rates  to  and  from  these  four 
cities  and  determine  whether  the  present  differentials  should  be  abol- 
ished or,  if  retained,  modified. 

It  seemed  to  us  that  the  gravity  of  the  situation  at  least  justified 
a  full  investigation.  A  proceeding  of  inquiry  was  accordingly  insti- 
tuted April  11,  1904,  and  hearings  were  held  at  New  Yotk,  Philadel- 
phia, and  Washington.  The  commercial  interests  of  these  cities, 
together  with  those  of  Boston,  assumed  the  burden  of  conducting  the 
proceedings,  but  many  organizations  at  various  interior  points  were 
represented,  as  well  as  all  of  the  railway  lines  involved.  Nearly 
3,000  pages  of  typewritten  testimony  have  been  taken,  a  great  number 
and  variety  of  exhibits  have  been  introduced,  and  extended  written 
and  oral  arguments  have  been  made.  We  are  now  required  to  ex- 
amine this  record  with  a  view  to  expressing  some  opinion  in  the 
premises. 

The  order  of  the  Commission  was  sufficiAitly  broad  to  include  the 
application  of  these  differentials  to  all  kinds  "of  traffic  to  and  from 
the  several  ports,  but  by  agreement  at  the  opening  of  the  first  hear- 
ing the  inquiry  has  been  limited  entirely  to  export  and  import  traffic. 
The  question  presented  is  not  a  new  one  and  perhaps  there  is  no  way 
in  which  the  exact  nature  of  that  question  can  be  better  understood 
than  by  a  brief  resume  of  what  has  already  occurred. 

The  development  of  our  agricultural  resources  in  the  Weist  has  for 
many  years  produced  a  large  surplus  of  grain  over  that  required,  for 
domestic  consumption,  and  this  grain  has  sought  a  market  in  Euro- 
pean countries.  In  the  early  seventies  most  of  the  commerce  between 
the  United  States  and  Europe  was  through  the  four  ports  involved  in 
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this  proceeding,  more  especially  through  New  York.  The  New  York 
Central  lines  reached  Chicago  m  1852 ;  the  Erie  and  the  Pennsylvania 
soon  afterwards ;  and,  in  1874,  the  Baltimore  and  Ohio  first  entered 
Chicago  over  its  own  rails.  This  grain  could  be  transported  through 
any  one  of  the  four  ports  and  the  port  of  export  determined  the  rail 
line  which  should  carry  it  to  the  seaboard.  The  Erie  and  New  York 
Central  served  New  York  primarily;  the  Pennsylvania,  Philadelphia; 
and  the  Baltimore  and  Ohio,  the  port  of  Baltimore. 

Mr.  Fink  states  in  his  report,  which  is  subsequently  referred  to, 
that  in  1881  73  per  cent  of  the  entire  tonnage  carried  by  these  lines 
of  railway  from  the  West  to  these  four  cities  was  grain,  and  this  per- 
centage must  have  been  even  larger  ten  years  before.  The  distribu- 
tion of  that  traffic  between  the  different  lines  was,  therefore,  a  matter 
of  the  greatest  consequence  to  these  railways  and  seems  to  have  been 
from  the  first  a  source  of  bitter  controversy.  The  Baltimore  and 
Ohio  insisted  that  the  distance  to  Baltimore  was  much  less  than  to 
New  York  and  that  for  this  reason  the  rate  should  be  lower.  It  also 
seems  to  have  been  true,  in  those  days,  that  the  ocean  rate  from  Balti- 
more and  Philadelphia  was  much  higher  and  the  ocean  facilities  much 
poorer  than  from  New  York.  To  obtain,  therefore,  a  part  of  this 
traffic  it  was  essential  that  the  inland  rate  should  be  lower  to  Balti- 
more and  Philadelphia  than  to  New  York. 

The  first  differential  of  which  we  have  any  accurate  account  was  10 
cents  per  100  pounds,  but  this  seems  to  have  been  reduced  as  early  as 
1870  to  5  cents  per  hundred  on  grain.  The  New  York  lines  insisted 
that  even  this  was  too  great  and  finally,  after  numerous  rate  wars, 
an  agreement  was  made  in  1876  that  rates  to  Baltimore,  Philadelphia, 
and  New  York  should  be  established  upon  the  basis  of  actual  distance 
from  the  point  of  origin  to  the  several  ports.  This  agreement  con- 
tinued in  effect  only  six  weeks,  the  New  York  lines  withdrawing  at 
the  end  of  that  period,  upon  the  ground  that  the  rates  so  estalblished 
were  unduly  favorable  to  Baltimore  and  Philadelphia. 

Another  period  of  rate  disturbance  now  ensued  which  was  ter- 
minated by  an  agreement  dated  April  5,  1877.  This  agreement  was 
in  writing  and  was  signed  by  the  New  York  Central,  the  Erie,  the 
Pennsylvania,  and  the  Baltimore  and  Ohio.  Cofisiderable  discus- 
sion has  arisen  in  the  course  of  this  investigation  as  to  the  proper  mode 
of  establishing  these  differentials.  The  New  York  and  Boston  inter- 
ests contend  that  the  inland  rate  should  be  so  adjusted  that  when  com- 
bined with  the  ocean  rate  the  through  rate  from  the  point  of  origin 
to  the  point  of  destination  will  be  the  same  through  all  the  ports,  while 
Baltimore  and  Philadelphia  insist  that  this  method  of  rate  adjust- 
ment would  be  unfair  to  those  localities.  As  bearing  upon  this,  the 
view  which  was  taken  of  this  matter  in  the  earlier  days  of  the  contro- 
versy is  interesting.  The  first  paragraph  of  the  agreement  may  be 
cited : 

To  avoid  all  future  misunderstandings  in  respect  to  the  geographical  advan- 
tages or  disadvantages  of  the  cities  of  Baltimore,  Philadelphia,  and  New  Yorls, 
as  affected  by  rail  and  ocean  transportation,  and  with  the  view  of  effecting  an 
equalization  of  the  aggregate  cost  of  rail  and  ocean  transportation  between  all 
competitive  points  in  the  West,  Northwest,  and  Southwest,  and  all  domestic  or 
foreign  ports  reached  through  the  above  cities,  it. is  agreed,  etc. 

This  agreement  provided  that  export  rates  to  Boston  should  be  no 
higher  than  those  to  New  York;  that  rates  to  Philadelphia  should  be 
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2  cents,  and  to  Baltimore  3  cents,  per  100  pounds  lower  than  to  New 
York  upon  all  classes  and  commodities.  The  above  extract  shows  that 
the  purpose  of  the  signatory  parties  was  to  produce  the  same  through 
rate  via  all  the  ports,  and  that  these  differentials  were  established 
upon  the  theory  that  they  would  produce  this  effect. 

The  agreement  of  1877  provided  that  any  one  of  the  parties  might 
withdraw  by  giving  three  months'  notice,  and  in  the  year  1880  this 
notice  was  given  by  the  New  York  Central.  A  period  of  disturbance 
again  ensued  and  the  matter  seems  to  have  been  referred  for  solution 
to  Albert  Fink,  commissioner  of  the  trunk  lines,  who  made  an  elab- 
orate report.  This  report  of  Mr.  Fink's  is  a  most  luminous  discussion 
of  the  entire  subject  and  must  be  a  classic  to  everyone  interested  in 
this  problem.  His  conclusion  was  that  there  should  be  a  lower  inland 
rate  to  Baltimore  and  Philadelphia  than  to  New  York,  but  that  it 
was  impossible  to  say  with  any  certainty  what  the  differentials  ought 
to  be  or  what  their  effect  upon  properly  competitive  traffic  was.  He 
recommended  that  the  lines  seek  to  divide  this  traffic  at  its  source 
rather  than  attempt  to  control  it  by  differential  rates. 

The  report  of  Mr.  Fink  does  not  seem  to  have  settled  the  contro- 
versy, and  in  the  spring  of  1882  the  whole  subject  was  referred  to  the 
arbitration  of  Senator  Thurman,  ex-Senator  Washbume,  and  Judge 
Cooley.  This  board,  known  as  the  "  advisory  commission,"  organ- 
ized soon  after  its  appointment  and  proceeded  to  hear  statements  and 
arguments  at  the  various  ports  and  also  at  different  inland  points. 
Its  report,  made  July  20, 1882,  stated  that  distance  could  not  be  relied 
upon  to  determine  these  differentials,  nor  could  cost  of  service  be 
made  the  test.  The  opinion  was  expressed  that  some  differential 
must  be  accorded  Baltimore  and  Philadelphia,  and  that  the  proper 
measure  of  that  differential  was  the  actual  result  of  competition. 
Since  competition,  acting  through  several  years,  had  brought  about 
the  differentials  then  in  force  the  commission  recommended  that  they 
should  be  observed  for  the  present. 

The  agreement  of  1877  had  been  intended,  as  already  seen,  to  equal- 
ize the  rates  through  the  different  ports,  the  lower  inland  rate 
being  supposed  to  correspond  to  the  higher  ocean  rate.  The  New 
York  lines  withdrew  from  this  agreement  upon  the  plea  that  while 
ocean  rates  had  been  distinctly  higher  from  Baltimore  and  Phila- 
delphia in  1877,  they  had  become  in  1880  practically  the  same. 

Both  Mr.  Fink  and  the  advisory  commission  found  that  ocean  rates 
were  higher  from  Baltimore  and  Philadelphia  than  from  New  York, 
and  attached  much  importance  to  this  fact,  but  a  careful  reading  of 
these  reports  apparently  shows  that  in  the  opinion  of  their  authors 
difference  in  ocean  rates  was  not  the  only  factor  whidd  should  be 
considered,  partly  for  the  reason  that  it  was  impossible  to  determine 
exactly  what  the  ocean  rate  was,  and  partly  because  the  thing  to  be 
equalized  was  not  the  rate,  but  the  advantages  of  transportation 
through  the  several  ports. 

The  various  differentials  in  effect  at  the  time  of  the  award  of  the 
advisory  commission  have  for  the  most  part  continued  down  to  the 
present  day,  and  we  may  conveniently  state  at  this  point  what  these 
are. 

As  already  said,  rates  upon  export  traffic  through  the  port  of  Bos- 
ton have  always  been  and  now  are  the  same  as  tiiose  through  the  port 
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of  New  York.  Domestic  rates  have  been  and  are  higher  to  Boston 
than  to  New  York.  In  1882  these  differentials  on  domestic  traffic  to 
Boston  were,  in  cents  per  IQO  pounds,  upon  the  various  classes : 

Glasses 12    3    4    5    6 

Differentials—^ 10    6    5    5    5    5 

In  1892  complaint  was  made  to  the  Interstate  Commerce  Commis- 
sion that  these  differentials  were  excessive.  The  Commission  after 
hearing  ordered  them  reduced,  Kemble  v.  Lake  Shore  and  Michigan 
Southern  Railway  Companv  (5  I,  C.  C.  Rep.,  166),  and  in  August 
of  that  year  the  following  differentials  were  established  and  are  now 
in  effect : 

Classes 1 12    3    4    5    6 

Differentials 7    6    5    4    3    2 

.Commodity  rates  are  in  general  2  cents  above  the  corresponding 
raite  to  New  York. 

Both  export  and  domestic  rates  were  in  1882  on  all  classes  and  com- 
modities 2  cents  per  100  pounds  lower  to  Philadelphia  and  3  cents  per 
100  pounds  lower  to  Baltimore  than  to  New  York.  These  differ- 
entials continued  in  effect  from  1882  down  to  1897  without  any  formal 
attempt  to  alter  them.  While  the  rates  themselves  were  not  generally 
maintained,  and  while  the  differentials  were  not  always  recognized, 
they  stood  upon  the  published  tariff.  In  1897  the  New  York  Produce 
Exchange  filgd  with  the  Interstate  Commerce  Commission  a  petition 
against  the  Baltimore  and  Ohio  Railroad  Company,  and  other  lines, 
alleging  that  the  effect  of  these  differentials  was  an  undue  discrim- 
ination against  the  locality  of  New  York.  The  complaint  was  investi- 
gated at  great  length  and  elaborately  discussed  by  the  Commission 
m  its  report.  The  conclusion  arrived  at  was  that  while  the  differen- 
tials might  be  unfair  as  between  the  different  railway  lines  interested, 
or,  possibly,  as  between  the  communities  themselves,  they  were  not  in 
principle  a  violation  of  the  act  to  regulate  commerce  and  had  not 
resulted  in  such  an  effect  upon  the  movement  of  traffic  as  would  jus- 
tify the  Commission  in  pronouncing  them  an  undue  preference 
against  the  port  of  New  York.  This  case  is  reported  in  7  I.  C.  C. 
Rep.,  612,  and  may  be  referred  to  for  a  fuller  discussion  of  the  ques- 
tions involved  than  will  be  attempted  in  this  connection. 

The  differentials  ^in  effect  in  1898,  when  the  report  in  the  above 
case  was  promulgated,  were  the  same  that  they  had  been  in  1882,  but 
in  February,  1899,  differentials  on  export  grain  were  reduced  one- 
half,  and  in  1904  export  rates  on  iron  and  steel  articles  were  mate- 
rially reduced  to  stimulate  foreign  consumption  of  our  surplus  pro- 
duction, and  in  that  connection  the  differentials  on  this  traffic  were 
alsQ  cut  in  two.  Domestic  differentials  on  grain  and  iron  articles 
Were  not  affecteij  and  are  still  2  cents  at  Philadelphia  and  3  cents  at 
Baltimore. 

Upon  westbound  traffic  the  same  differentials  have  been  in  effect 
since  tariffs  were  first  filed  with  the  Commission  in  1887.  Rates  are 
in  cents  per  100  pounds  less  from  Philadelphia  and  Baltimore  than 
from  New  York,  as  follows : 


^ - 12  3  4  5  6 

From  Philadelphia 6    6  2  2  2  2 

From  Baltimore , 8    8  3  3  3  3 

From  Boston,  westbound,  rates  are  the  same  as  from  New  York.  * 
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The  main  controversy  before  us  is  over  the  eastbound  differentials 
upon  export  traffic.  Baltimore  and  Philadelphia  insist  that  they  are 
entitled  to  these  differentials  on  the  score  of  location.  They  urge 
that  they  are  nearer  the  points  of  origin  of  this  traffic  than  is  New 
York  and  that  for  this  reason  they  should  have  a  lower  inland  rate. 

The  territory  to  which  these  differentials  apply  is  bounded  on  the 
east  by  a  line  from  Buffalo  to  Pittsburg,  on  the  south  by  the  Ohio 
River,  on  the  west  by  the  Mississippi  River,  and  on  the  north  by  the 
Great  Lakes  and  a  line  running  from  Chicago  nearly  due  west  to 
Dubuque,  Iowa.  In  making  rates  between  points  in  this  territory 
and  the  cities  in  question  Chicago  is  treated  as  a  base.  Other  points 
take  either  the  same  rate  as  Chicago  or  one  which  is  a  certain  per  cent 
above  or  below.  Thus  the  rate  from  Indianapolis  is  93  per  cent  and 
from  East  St.  Louis  116  per  cent  of  the  Chicago  rate.  The  Penn- 
sylvania Railroad  is  the  short  line  from  Chicago  to  New  York,  Phila- 
delphia, and  Baltimore,  the  distances  by  that  line  being  as  follows: 

Miles. 

To  New  York 912 

To  Philadelphia 822 

To  Baltimore 801 

It  is  plain,  however,  that  this  traffic  does  not  all  originate  at  Chi- 
cago; indeed,  comparatively  little  of  it  actually  originates  there,  sil- 
though  large  quantities  pass  through  Chicago  and  Chicago  junctions. 
It  does  not,  therefore,  necessarily  follow  that  Chicago  would  be  a 
fairly  representative  point  in  estimating  the  distance  from  points  of 
origin  to  the  seaboard.  Wherever  the  Pennsylvania  road  is  the  short 
line  to  New  York  the  distance  to  Philadelphia  must  be  90  miles  less, 
since  in  all  cases  the  traffic  passes  through  Philadelphia  by  that  line 
en  route  to  New  York.  In  most  cases  where  the  Pennsylvania  is  the 
short  line  to  New  York  it  is  also  the  short  line  to  Baltimore.  These 
differentials  apply  not  only  to  traffic  originating  within  the  territory 
above  described,  but  to  all  traffic  passing  through  that  territory  on  its 
way  to  the  seaboard.  When  the  location  of  these  different  lines  of 
railway  is  examined  we  think  it  must  be  found  that  while  considerable 
of  this  traffic  may  originate  as  near  to  New  York  as  to  Philadelphia 
or  Boston,  in  case  of  much  of  it  the  difference  in  distance  is  even 
greater,  especially  in  favor  of  Baltimore,  than  would  be  expressed  by 
the  relative  distances  from  Chicago,  and  it  is  sufficiently  favorable  to 
the  port  of  New  York  to  find  that  Chicago  is  fairly  representative  in 
this  respect  of  the  various  points  of  origin. 

Whether  these  differences  in  distance  would  justify  a  difference  in 
rate  of  2  cents  in  favor  of  Philadelphia  and  of  3  cents  in  favor  of 
Baltimore,  if  the  rates  were  determined  without  reference  to  competi- 
tive export  conditions,  is  not  altogether  clear.  Such  differen^s 
would  naturally  be  greater  upon  th'e  higher  classes,  which  bear  higher 
rates,  and  less  upon  the  lower  classes.  Baltimore  introduced  testi- 
mony tending  to  show  that  on  the  basis  of  distance  the  present  rates 
did  not  give  that  locality  anything  like  the  advantage  to  which  it  was 
entitled.  It  must  be  remembered,  however,  that  rates  do  not  ordina- 
rily increase  in  the  same  proportion  as  distance  increases.  If  the  dis- 
tance from  Chicago  to  Baltimore  is  12.2  per  cent  less  than  to  New 
York,  it  by  no  means  follows  that  the  rate  to  Baltimore  should  be 
lower,  by  the  same  per  cent.    Without  attempting  to  examine  this 
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question  in  detail,  we  are  rather  of  the  opinion  that  the  differentials 
now  prevailing  on  domestic  traffic  are  not  greater  than  they  should  be 
if  made  to  Baltimore  and  Philadelphia  as  strictly  local  destinations. 
West-bound  differentials  from  Baltimore  and  Philadelphia  are  the 
same  on  the  lower  classes,  and  somewhat  more  on  the  higher  classes 
than  these  east-bound  differentials. 

It  must  be  evident  that  distance  is  properly  regarded  as  a  factor  in 
rate  making  mainly  because  it  is  supposed  to  express  difference  in 
the  cost  of  service.  Other  things  being  equal,  it  costs  more  to  haul 
traffic  1,000  miles  than  900,  and  therefore  a  higher  rate  maj^  be  prop- 
erly imposed.  Manifestly,  however,  this  is  not  always  the  case.  The 
grades  by  the  New  York  Central  lines  between  Chicago  and  New  York 
■ire  easier  than  those  by  the  Pennsylvania,  and  it  is  quite  conceivable 
that  the  actual  cost  of  transportation  over  the  longer  haul  might  be 
less  than  over  the  shorter,  and  in  that  event  New  York,  while  more 
distant  in  geographical  miles,  might  be  nearer  in  transportation  facil- 
ities. Nothing  of  all  that  need  be  considered  by  us.  There  is  no  tes- 
timony in  this  record  which  attempts  to  show  the  relative  cost  of 
handling  this  traffic  from  Chicago  to  the  different  ports,  and,  indeed, 
as  said  by  the  advisory  commission  in  1882,  the  elements  which  enter 
into  the  determination  of  that  question  are  so  complex  and  so  various 
as  to  render  it  impossible  of  satisfactory  solution. 

There  is,  however,  one  element  of  cost  which  was  somewhat  insisted 
upon,  viz,  the  lighterage  charges  at  the  port  of  New  York.  Export 
traffic,  which  need  alone  be  considered  in  this  connection,  is  usually 
lightered  to  the  ship's  side  in  New  York  Harbor.  Grain,  for  exam- 
ple is  unloaded  from  the  car  into  an  elevator,  from  the  elevator  trans- 
ferred to  a  barge,  which  is  then  towed  to  the  ship's  side  and  the  grain 
transferred  into  the  hold  of  the  vessel  by  a  floating  elevator.  At  Bal- 
timore, Philadelphia,  and  Boston  the  grain  is  usually  loaded  directly 
from  the  elevator  into  the  vessel,  thereby  avoiding  the  expense  of 
lighterage.  The  New  York  rate  includes  a  delivery  at  the  ship's  side ; 
the  rate  to  the  other  ports  includes  a  delivery  ordinarily  into  the  ele- 
vator. The  railroad  terminating  at  New  York  is  therefore  compelled 
to  bear  the  expense  of  this  additional  service.  Just  how  much  that 
expense  may  be  does  not  appear.  An  allowance  of  3  cents  per  hun- 
dred pounds  on  all  traffic  is  made  to  lines  terminating  at  New 
York  on  account  of  lighterage,  but  it  is  doubtful  whether  the  expense 
of  lightering  grain  and  other  low-grade  traffic  equals  that  amount. 

As  already  said,  the  contest  in  this  case  is  over  export  and  import 
traffic.  The  differential  is  important  because  it  tends  to  send  this 
traffic  through  a  particular  port  and  therefore  over  a  particular  line 
of  railway.  Since  the  thing  in  which  the  exporter  or  importer  is 
interested  is  not  simply  the  rail  rate  to  or  from  the  inland  port,  but 
the  entire  through  rate,  it  becomes  necessary  to  examine  the  ocean  as 
well  as  the  inland  portion  of  this  transportation. 

As  previously  noted,  the  agreement  of  1877  was  with  a  view  of 
equalizing  the  entire  through  rate  by  all  ports.  It  was  apparently 
believed  at  that  time  that  ocean  rates  from  Baltimore  and  Phila- 
delphia were  distinctly  higher  than  from  New  York,  and  the  inland 
rate  was  made  correspondingly  lower.  In  1880  the  New  York  lines 
withdrew  from  this  agreement,  for  the  alleged  reason,  as  stated 
above,  that  this  difference  in  ocean  rates  no  longer  existed.    Both  the 
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Thurman  award  and  the  report  of  Mr.  Fink  find,  however,  that  there 
still  were  substantial  differences  in  that  respect.  New  York  insists 
to-day  that  these  differences  have  entirely  disappeared.  We  are 
asked  to  say  that  ocean  rates  from  Baltimore  and  Philadelphia  are 
practically  the  same  as  from  New  York  and  to  conclude  that,  there- 
fore, inland  rates  to  the  several  ports  should  also  be  made  equal. 

The  most  superficial  consideration  of  the  subject  must  show  the 
impossibility  of  determining  exactly  the  rates  by  water  from  these 
j)orts  to  foreign  destinations.  An  ocean  rate  is  much  more  subject  to 
fluctuation  than  a  rail  rate  woTild  be,  even  if  the  act  to  regulate  com- 
merce did  not  require  the  publication  and  maintenance  of  the  latter. 
When  a  ship  which  is  to  sail  upon  a  particular  day  finds  as  the  time 
of  departure  approaches  that  its  cargo  is  liable  to  run  short,  it  will 
accept  almost  anj^  price  for  the  sake  of  obtaining  a  full  load.  Upon 
the  other  hand,  if  offerings  of  freight  are  plenty,  it  may  exact  a 
higher  price  than  it  quoted  at  an  earlier  period.  Hence,  it  often 
results,  indeed,  usually  results,  that  the  same  ship  carries  the  same 
commodity  at  different  rates.  It  also  results  that  ocean  rates  vary 
from  day  to  day  and  even  from  hour  to  hour.  They  are  higher  from 
Philadelphia  to-day  and  from  New  York  to-morrow.  Nor  do  the 
rates  actually  charged  correspond  with  those  quoted.  It  is,  there- 
fore, impossible  to  find  with  any  degree  of  confidence  what  the  rates 
from  these  different  ports  have  been.  Mr.  Fink  states  in  his  report 
that  for  the  four  years  from  1877  to  1880,  inclusive,  rates  to  Liver- 
pool had  been  0.98  cent  per  hundred  higher  at  Philadelphia  and  1.90 
cents  higher  at  Baltimore  than  at  New  York.  The  advisory  com- 
mission found  that  ocean  rates  were  higher  from  Baltimore  and 
Philadelphia  than  from  New  York  by  an  amount  approximating  the 
differentials.  "When  this  Commission  examined  the  subject  in  1897, 
large  quantities  of  grain  were  exported  in  -cargo  lots — that  is,  by 
vessels  carrying  no  cargo  except  grain.  This  business  is  apparently 
no  longer  done  to  any  extent  through  any  of  the  ports.  We  found 
that  cargo  rates  were  the  same  from  all  the  ports;  that  berth  rates 
were  lower  at  Boston  than  at  New  York  by  an  average  of  perhaps  1 
cent  per  100  pounds,  and  that  they  were  higher  at  Philadelphia  and 
Baltimore  than  at  New  York  from  1^  to  2  cents  per  hundred  pounds. 

A  good  deal  of  testimony  has  been  introduced  upon  this  inquiry 
bearing  upon  the  relative  ocean  rates  from  these  four  points  since 
1897.  This  testimony  shows  that  such  rates  are  often  lower  through 
the  outports  than  through  New  York,  and  that  the  reverse  is  often 
the  case.  No  sufficient  reasons  appear  why  the  difference  in  ocean 
rates  should  have  been  less  for  the  seven  years  following  1897  than 
it  had  been  for  the  seven  years  preceding,  and  still  the  testimony  now 
before  us  apparently  shows  that  the  difference  is  less  to-day  than  has 
been  found  in  former  investigations.  Boston  no  longer  seems  to 
enjoy  quite  the  same  advantage  as  formerly,  and  rates  from  Phila- 
delphia and  Baltimore  seem  to  more  nearly  equal  those  from  New 
York.  We  are  satisfied  that  the  difference  is  materially  less  in  case 
of  low-class  traffic,  which  is  mainly  competitive,  than  the  amount 
of  the  differentials,  and  that  is  about  all  that  can  be  averred  with 
certainty. 

New  York  and  Boston  claim  that  the  inland  rail  differential  has 
been  in  the  past  responsible  for  any  difference  that  may  have  existed 
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in  ocean  rates,  and  that  if  this  differential  were  abolished  there  would 
be  no  difference.  In  support  of  this  they  give  evidence  touching 
what  is  known  as  the  "  minimum  freight  agreement." 

In  the  fall  of  1901  it  had  become  evident,  in  view  of  the  close  of 
the  war  in  South  Africa  and  the  prospect  of  reduced  exports  from 
the  United  States,  that  a  large  amount  of  unemployed  tonnage  would 
be  thrown  upon  the  market.  For  the  purpose  of  preventing  the 
consequent  demoralization  in  ocean  rates  which  was  feared  the  own- 
ers of  steamship  lines  plying  between  ports  in  the  United  States  and 
Canada  upon  the  one  hand,  and  Great  Britain  and  Ireland  upon 
the  other,  fixed  a  minimum  rate  at  which  certain  conamodities  should 
be  transported.  This  agreement  was  made  and  executed  in  London. 
It  applied  to  grain,  cotton-seed  oil  and  cake,  flour  in  sacks,  and  bacon 
and  hams. 

The  minimum  rates  named  on  these  commodities  were  the  same 
from  all  the  ports.  Since  they  could  be  transported  to  Baltimore 
and  Philadelphia  for  3  and  2  cents,  respectively,  less  than  to  New 
York,  the  result  of  the  minimum  frieght  agreement  in  its  first  from 
was  to  make  a  total  through  rate  via  Baltimore  and  Philadelphia 
less  than  via  New  York  and  Boston  by  the  amount  of  the  inland 
differentials.  The  effect  of  this  was  to  divert  traffic  from  the  two 
latter  ports,  and  so  pronounced  was  this  diversion  that  steamship 
agents  in  the  United  States  representing  lines  principally  interested 
in  Boston  and  New  York  protested  against  its  contmuance.  After 
investigation  and  conference  the  agreement  was  so  modified,  taking 
effect  May  26,  1902,  that  ocean  rates  from  the  differential  ports  were 
made  higher  than  from  New  York  and  Boston  by  the  amount  of  the 
inland  differential.  The  effect  of  this  modification  was  to  make  the 
rates  through  all  the  ports  from  points  of  origin  to  destination 
exactly  the  same. 

This  agreement  provided  that  parties  to  it  might  withdraw  a  por- 
tion or  all  of  their  traffic  from  its  operatiqa  upon  notice,  and  almost 
immediately  following  May  26  lines  operating  through  the  differ- 
ential ports  began  to  give  notices  of  such  withdrawal.  On  June  12 
the  Johnson  Line  withdrew  tobacco  when  originating  in  Virginia 
and  North  Carolina;  on  July  16  certain  Canadian  traffic  through 
the  port  of  Montreal  was  withdrawn;  on  July  30  tobacco,  compound 
lard^  and  the  products  of  cotton-seed  oil  were  excepted.  On  July  9 
the  Johnson  Line,  operating  to  the  port  of  Baltimore,  gave  notice 
that  it  would  revert  to  the  original  agreement,  by  which  rates  were 
to  be  the  same  from  all  ports,  for  the  alleged  reason  that  under  the 
existing  arrangement  it  could  obtain  no  traffic  at  Baltimore. 

It  is  not  material  to  continue  in  detail  our  examination  of  the  oper- 
ation of  this  agreement.  Glucose,  grape  sugar,  tobacco,  lumber,  and 
some  other  grain  products  in  addition  to  flour  seem  to  have  been 
added  to  those  originally  embraced.  Special  differentials  through 
the  different  ports  were  agreed  upon  from  time  to  time  upon  almost 
all  commodities.  For  no  considerable  length  of  time  was  it  true  that 
ocean  rates  from  all  the  ports  were  the  same  nor  that  through  rates 
by  all  the  ports  were  the  same.  As  a  rule,  ocean  rates  were  higher 
from  the  outports  than  from  New  York,  but  not  to  the  full  extent  of 
the  differential.  The  Johnson  Line  appears  to  have  reconsidered  its 
withdrawal  from  the  agreement  upon  being  conceded  a  differential 
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of  li  cents  at  Baltimore  and  1  cent  at  Philadelphia  upon  flour, 
oatmeal,  cotton-seed  oil,  cotton-seed  cake,  and  linseed  meal.  This 
was  accomplished  by  allowing  the  lines  from  Baltimore  to  make  a 
rate  1^  cents,  and  from  Philadelphia  1  cent,  above  those  from  New 
York,  thus  producing  a  through  rate  via  Baltimore  1^  cents  lower, 
and  via  Philadelphia  1  cent  lower,  than  via  New  York. 

Considerable  testimony  was  introduced  as  to  the  effect  of  this 
agreement  on  bookings  of  traffic,  but  while  we  have  examined  those 
tables  with  care  they  do  not  apparently  disclose  any  well-settled 
fact  which  justifies  a  finding  or  renders  it  necessary  for  us  to  refer 
to  them  in  detail.  The  operation  of  this  freight  agreement  pretty 
clearly  demonstrated  two  things. 

First.  That  a  through  rate  via  the  ports  of  Philadelphia  and  Balti- 
more less  than  that  via  New  York  by  the  full  amount  of  the  differen- 
tials would  unduly  and  unnaturally  divert  traffic  from  the  port  of 
New  York. 

Second.  That  the  maintenance  of  equal  rates  through  all  the  ports 
would  divert  traffic  to  New  York  to  a  much  greater  extent  than  it  at 
present  moves  through  that  port.  It  must  be  true,  as  claimed  by 
New  York,  that  the  inland  differential  modifies  the  ocean  rate,  but 
not  to  the  full  amount  of  the  differential. 

New  York  offers  facilities  in  the  way  of  ocean  transportation  not 
obtainable  at  any  other  port.  There  are  more  sailings  from  New  York 
than  from  the  outports,  and  its  steamship  lines  reach  many  foreign 
ports  which  are  not  served  by  lines  from  Baltimore,  Philadelphia,  or 
Boston.  Its  steamships  are  faster  and  larger.  The  enormous  passen- 
ger business  through  the  port  of  New  York,  of  itself,  goes  far  toward 
the  maintenance  of  many  of  these  lines.  Cargoes  of  import  traffic  are 
much  more  easily  loaded  for  New  York  than  for  the  outports.  The 
banking  facilities  at  the  port  of  New  York  are  superior  to  those 
elsewhere. 

Below  is  a  table  showing  the  number  of  vessels,  together  with  their 
tonnage,  which  entered  and  cleared  at  the  four  ports  during  the  vear 
1903 : 


Number.   Tonnage. 


New  York... 

Boston 

Philadelphia 
Baltimore  ... 


Entrances. 


3,852 
1,787 
1,123 

790 


Number.  Tonnage. 


9,053,096 
2,978,913 
1,993,422 
1,406,529 


Clearances. 


3,680 

1,515 

1,021 

715 


8,847,072 
2,217,543 
1,861,423 
1,338,888 


New  York  also  has  storage  capacity  for  grain  and  flour  which  is 
much  greater  than  at  the  other  ports.  The  elevator  capacity  of  the 
four  ports,  in  bushels,  was  given  as  follows: 

New  York 15, 730, 000 

Boston ^ 4, 2.50, 000 

Philadelphia  4, 300, 000 

Baltimore  — _ 5, 350, 000 

These  superior  facilities  attract  first  the  higher  classes  of  freight 
which  move  very  largely  through  the  port  of  New  York,  but  after 
all  this  has  been  provided  for  there  stiU  remains  room  available  for 
low-class  freight  at  low  prices,  depending  always  upon  the  supply. 
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Broadly  t  peaking,  the  shipper  can  secure  a  better,  more  reliable 
quicker,  and  more  frequent  service  through  the  port  of  New  York 
all  of  which  tends  to  attract  traffic  to  that  port  at  the  expense  oJ 
Baltimore  and  Philadelphia  when  the  through  rate  is  the  same.  T( 
some  extent  this  is  true  of  Boston,  although  the  ocean  service  froir 
that.port  is  better  than  from  either  Philadelphia  or  Baltimore. 

Or  these  four  ports  the  distance  by  water  to  the  principal  foreigr 
destinations  is  the  shortest  from  Boston,  the  longest  from  Baltimon 
and  Philadelphia.  The  actual  difference  in  time  occupied  is  fron 
one  to  two  days.  For  this  reason  it  is  contended  that  the  cost  oJ 
service  from  these  two  ports  is  greater  than  from  Boston  and  NeM 
York  and  that  ships  will  not  frequent  them  at  equal  rates. 

It  is  undoubtedly  true  that  the  time  occupied  from  these  southerr 
ports  is  longer  and  consequently  that  the  actual  expense  of  propelling 
the  ship  is  greater.  This  item  is  not,  however,  very  considerable  anc 
is  to  a  great  extent,  if  not  wholly,  offset  at  the  port  of  New  York  bj 
higher  port  charges  and  increased  cost  of  labor.  We  saw  in  th( 
former  case  that  cargo  rates  were  exactly  the  same  from  New  York 
Philadelphia,  and  Baltimore,  and  from  this  it  would  appear  that  th( 
additional  cost  can  not  be  much  greater  in  case  of  the  southern  ports 
But  the  advantage  in  obtaining  cargoes  is  so  much  greater  at  Nev 
York,  and  especially  the  possibility  of  finding  cargoes  abroad  foi 
New  York  is  so  much  better,  that  at  equal  rates  regular  line  steameri 
prefer  the  port  of  New  York  to  Baltimore  or  Philadelphia,  althougl 
a  tramp  vessel,  interested  only  in  that  voyage,  makes  either  port  at  th( 
same  price. 

New  York  undertook  to  show  that  these  differentials  in  fact  di 
verted  traffic  from  that  port,  placing  Ihis  both  upon  evidence  of  spe 
cific  instances  of  diversion  and  upon  an  examination  of  the  relativ( 
amount  of  export  traffic  which  now  passes  through  these  several  port 
as  compared  with  former  years. 

Grrain  is  seldom  exported  upon  a  through  bill  of -lading.  It  ii 
brought  to  the  seaboard  upon  the  regular  published  export  rate,  th 
owner  of  the  grain  making  his  own  engagement  for  ocean  carriag( 
either  before  or  after  the  arrival  of  the  grain  itself  at  the  port  o 
export.  With  most  other  kinds  of  traffic  this  is  different.  A  pros 
pective  shipper  applies  to  the  agent  of  a  railroad  company  for  i 
through  rate  from  the  interior  point  to  the  foreign  destination.  Th 
inland  rate  applicable  to  the  movement  of  that  traffic  is  publishec 
by  the  carrier,  and  therefore  fixed.  This  agent  now  ascertains  th 
ocean  rate  by  communicating  with  steamship  agents  representin| 
the  various  ports.  Having  learned  from  what  port  the  lowest  oceai 
rate  can  be  obtained,  he  adds  together  this  ocean  rate  and  the  inlanc 
rate  to  that  port  and  thereby  ascertains  for  his  customer  the  througl 
rate.  Since  ocean  rates  are  continually  varying  at  the  ports,  thi 
through  rate  must  sometimes  be  higher  through  one  port  and  some 
times  through  another.  New  York  introduced  the  agents  of  variou 
New  York  lines — ^like  the  Erie ;  the  Delaware,  Lackawanna  and  West 
em;  and  the  New  York  Central,  who  testified  that  while  they  wer 
anxious  to  send  business  through  New  York,  since  their  lines  wouh 
in  that  case  obtain  the  entire  haul  to  that  point,  they  were  com 
pelled  in  many  instances — ^indeed  for  the  periods  referred  to  in  th 
majority  of  instances — ^to  bill  those  shipments  through  various  out 
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ports,  for  the  reason  that  the  rate  through  such  ports  was  more  fav- 
orable. Upon  the  other  hand,  it  was  shown  by  Baltimore  and  Phila- 
delphia that  flouring  mills,  for  example,  located  at  those  two  ports, 
frequently  shipped  flour  for  export  to  the  port  of  New  York;  and  a 
representative  of  the  Baldwin  Locomotive  Works  presented  a  detailed 
statement  showing  that  the  greater  part  of  the  product  of  that  com- 
pany sold  abroad  was  sent  from  Philadelphia  to  New  York  at  the 
regular  freight  rate  and  there  exported  by  New  York  lines. 

It  is  manifest,  as  already  suggested,  that  the  rate  from  interior 
points  must  make  sometimes  through  one  port  and  sometimes  through 
another.  Single  instances,  or  single  months,  are  of  uncertain  value 
as  determining  the  effect  of  these  differentials.  It  should  be  noticed 
that  for  still  another  reason  it  is  unsafe  to  compare  one  year  with  an- 
other, even  when  an  entire  year  is  taken.  While  much  of  this  traffic 
is  strictly  competitive,  much  of  it  is  noncompetitive,  especially  grain 
and  grain  products.  Certain  sections  of  country  are  peculiarly  tribu- 
tary to  certain  railroads.  If  the  grain  crop  fails  in  that  section  tribu- 
tary to  the  Baltimore  and  Ohio,  the  exports  of  grain  from  the  port  of 
Baltimore  will  fall  off.  So,  too,  the  amount  of  grain  or  flour  ex- 
ported through  the  port  of  New  York  might  depend  largely  upon  the 
offerings  of  other  traffic,  since  it  is  only  when  these  offerings  have  been 
exhausted  that  ships  from  that  port  will  take  grain  at  sufficiently  low 
rates  to  obtain  it.  From  all  these  considerations  it  results  that  the 
effect  of  this  differential  upon  the  movement  of  traffic  can  only  be 
approximately  determined  by  comparing  periods  of  considerable 
extent. 

For  the  purpose  of  showing  the  effect  of  these  differentials  upon  the 
movement  of  export  traffic  a  great  mass  of  statistical  information  was 
introduced.  We  have  carefully  examined  these  statistics  and  have 
endeavored  to  give  them  proper  consideration,  but  they  warrant  no 
definite  finding,  nor  does  it  seem  worth  while  to  encumber  this  report 
with  any  extended  statement  of  them.  As  indicating  in  a  general 
way  the  movement  of  this  traffic,  the  following  tables  may  be  re- 
ferred to. 

Table  No.  1  shows  the  exports  of  wheat,  coruj  and  oats,  in  bushels, 
through  the  four  ports,  Boston,  New  York,  Philadelphia,  and  Balti- 
more, with  percentages  in  each  case  to  the  total  group,  from  1878  to 
and  including  1904. 

Table  No.  1. 


Year. 

Boston. 

Per 
cent. 

New  York. 

Per 
cent. 

Philadel- 
phia. 

Per 
cent. 

Baltimore. 

Per 
cent. 

Total. 

1878. 

Bushels. 

Bushels. 
53,510,863 
26,U8,892 

65.07 
41.91 

Bushels. 
8,964,449 
19,652,820 

10.89 
31.54 

Bushels. 
19,766,074 
16,543,812 

24.01 
26.55 

BusheU. 
82,230.886 

62,315,530 

Total. 

10,502,388 

6.77 

79,629,255 

61.36 

28,607,275 

18.45 

36,309,886 

23.43 

155,048,804 

1879. 

60,541,234 
34,357,057 

55.94 
49.38 

16,814,572 
14,039,228 

16.58 
20.18 

80,869,104 
21,155,422 

28.52 
30.42 

108,224,910 

Corn 

69,651,7(«' 

Total. 

11,057,454 

5.85 

94,898,291 

50.25 

30,863,800 

16.34 

52,024,626 

27.55 

188, 884,  on 
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Year. 

Boston. 

Per 
cent. 

KewYork. 

Per 

cent. 

Philadel- 
phia. 

Per 

cent. 

Baltimore. 

Per 

cent. 

Total. 

1880. 

Wheat 

Com 

Bushels. 
11,263,798 
3,275,665 

8.51 
4.74 

Bushels. 
74,863,083 
34,646,089 

56.56 
50.13 

Bushels. 
11,312,590 
16,579,645 

8.54 
23.99 

Bushels. 
34,923,152 
14,604,364 

26.38 
21.13 

Bushels. 

132,303,633 

69,105,763 

Total. 

14,539,463 

7.22 

109,509,172 

54.35 

27,892,235 

13.84 

49,527,516 

24.58 

201,468,386 

1881. 

Wheat 

Corn 

3,162,540 
8,006,095 

4.52 
14.89 

38,366,186 
27,554,077 

54.91 
51.26 

8,892,260 
6,099,434 

12.72 
11.34 

19,453,676 
12,097,376 

27.84 
22.50 

69,874,661 
53,756,982 

Total. 

U,  168, 635 

9.03 

65,920,262 

53.32 

14,991,894 

12.12 

31,551,052 

25.52 

123,631,643 

1882. 

Wheat 

Corn 

2,843,493 
2,174,320 

4.54 
19.12 

36,670,191 
7,253,895 

58.58 
63.79 

5,852,951 
808,599 

9.35 
7.10 

17,233,469 
1,132,407 

27.53 
9.96 

62,600,104 
11,369,221 

Total. 

6,017,813 

6.78 

43,924,086 

59.38 

6,661,550 

9.01 

18,365,876 

24.83 

73,969,325 

1883. 

Wheat 

Com 

1,989,748 
4,555,009 

4.79 
10.59 

20,046,291 
22,849,520 

48.22 
58.14 

4,096,297 
5,304,943 

9.85 
12.34 

15,434,689 
10,285,875 

37.13 
23.92 

41,567,025 
42,995,347 

Total. 

6,544,757 

7.74 

42,895,811 

50.72 

9,401,240 

11.11 

25,720,564 

30.41 

84,562,372 

1884. 

Wheat 

Com 

1,639,598 
4,156,483 

3.26 
20.44 

26,767,296 
9,492,200 

52.31 
46.67 

5,566,173 
1,744,252 

11.09 
8.57 

16,217,600 
4,943,010 

32.31 
24.31 

50,190,667 
20,335,945 

Total. 

5,796,081 

8.21 

36,259,496 

51.41 

7,310,425 

10.36 

21,160,610 

30.00 

70,526,612 

1885. 

Wheat 

Corn 

1,680,022 
3,778,823 

6.24 
7.41 

17,111,294 
21',  214, 189 

63.60 
53.39 

3,532,192 
5,929,244 

13.13 
11.63 

4,581,261 
14,048,287 

17.03 
27.56 

26,904,769 
50,970,543 

Total. 

5,458,845 

7.01 

44,325,483 

56.92 

9,461,436 

12.15 

18,629,548 

23.92 

77,875,312 

1886. 

Wheat 

Com 

2,376,298 
3,025,673 

4.65 
7.75 

32,090,610 
20,996,705 

62.89 
53.81 

6,079,146 
1,857,353 

11.91 
4.76 

10,475,395 
13,138,229 

20.53 
33.67 

51,021,449 
39,017,960 

Total. 

5,401,971 

6.00 

53,087,315 

58.96 

7,936,499 

8.81 

23,613,624 

26.23 

90,039,409 

1887. 

Wheat 

Com 

3,983,925 
2,313,958 

6.06 
9.74 

41,886,049 
12,306,272 

63.75 
51.85 

8,774,174 
1,996,583 

13.35 

8.41 

11,057,290 
7,115,814 

16.83 
29.98 

65,701,438 
23,732,627 

Total. 

6,297,883 

7.04 

54,192,321 

60.59 

10,770,757 

12.04 

18,173,104 

20.32 

89,434,065 

1888. 

Wheat 

Corn 

1,210,666 
3,^5,820 

6.42 
14.69 

12,609,242 
14,236,181 

66.88 
6^.46 

949,844 
859,371 

5.03 
3.89 

4,082,508 
3,741,914 

21.65 
18.94 

18,852,260 
22,083,286 

Total. 

4,456,486 

10.88 

26,845,423 

65.58 

1,809,215 

4.43 

7,824,422 

19.11 

40,935,546 

1889. 

Wheat 

Com 

459,111 
7,135,933 

2.74 
12.65 

10,784,303 
28,786,977 

64.41 
51.05 

1,110,606 
3,640,316 

6.63 
6.45 

4,389,790 
16,822,808 

26.21 
29.83 

16,743,810 
56,386,034 

Total. 

7,595,044 

10.38 

39,571,280 

54.11 

4,750,922 

6.49 

21,212,598 

29.01 

73,129,844 

1890. 

Wheat 

Corn 

Oats 

525,287 

4,600,703 

515, 8*8 

2.83 
6.89 
4.93 

12,569,288 
24,600,147 
9,301,046 

67.88 
37.68 
89.04 

617,876 

16,735,521 

12,587 

3.33 

25.63 

.12 

4,803,453 

19,447,144 

617,053 

25.91 
29.78 
5.90 

18,615,902 
65,283,515 
10,446,5^ 

Total. 

5,541,£68 

5.87 

46,470,479 

49.31 

17,365,984 

18.42 

24,867,650 

26.38 

94,245.981 

ei6 
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Year. 

Boston. 

Per 

cent. 

New  York. 

Per 
cent. 

Philadel- 
phia. 

Per 
cent. 

Baltimore. 

Per 
cent. 

Total. 

1891. 

Wheat 

Corn 

Oats 

Bushels. 

2,787,135 

3,897,565 

35,406 

3.85 

16.56 

.98 

Bashels. 
46.957,113 
13,180,393 

3,205,466 

64.98 
55.99 
90.25 

Bushels. 

6,840,503 

2,608,677 

309,857 

9.46 
11.08 
8.70 

Bushels. 
15,673,334 
3,852,911 

548 

21.69 
16.36 

Bushels. 
72,258,076 
23,639,546 
3,551,277 

Total. 

6,720,096 

6.76 

63,342,972 

63.75 

9,759,037 

9.82 

19,526,793 

19.65 

99,348,898 

1892. 

Wheat 

Corn 

Oats --- 

7,501,903 

2,971,858 

73,745 

8.86 
4.85 
1.64 

50,813,295 
18,786,801 
3,742,812 

60.03 
30.67 
84.37 

9,762,594 

19,779,876 

446,478 

11.53 

32.29 
10.06 

16,587,652 

19,707,257 

172,271 

19.57 
32.16 
3.88 

84,646,444 
61,245,792 
4,435,306 

Total. 

10,547,506 

7.02 

73,342,908 

48.79 

29,988,948 

19.95 

36,447,180 

24.24 

150,326,542 

1893. 

Wheat 

Corn 

Oats 

5,275,276 

5,241,170 

3,651 

8.48 

18.05 

.05 

38,047,932 
12,802,039 
6,197,007 

61.18 
44.09 

77.75 

6,723,510 

3,865,633 

103,400 

9.20 

13.31 

1.54 

13,141,293 
7,122,350 
1,380,255 

21.13 
24.63 
20.64 

62,188,011 
29,031,192 
6,684,313 

Total. 

10,520,097 

10.74 

56,046,978 

57.24 

9,692,543 

9.90 

21,643,898 

22.11 

97,903,516 

1894. 

Wheat 

Com 

Oats 

5,812,828 

3,823,635 

2,360 

13.21 

15.00 

.61 

25,141,494 

11,406,711 

382,805 

57.16 
44.76 
99.34 

4,487,496 

2,577,540 

169 

10.20 
10.11 

8,643,685 

7,676,862 

46 

19.42 
30.12 

43,985,603 

25,484,748 

386,370 

Total. 

9,638,813 

13.80 

36,931,010 

52.88 

7,065,205 

10.11 

16,220,593 

23.22 

69,855,621 

1895. 

Wheat 

Com 

Oats 

7,380,391 

5,281,069 

1,520 

19.52 

13.98 
.09 

24,554,758 
19,693,471 
1,497,587 

64.99 
52.15 
88.47 

1,885,698 

3,140,920 

59,420 

4.98 
8.32 
3.51 

3,976,838 

9,645,768 

134,318 

10.52 

26.54 

7.93 

ar,  797, 585 
37,761,218 
1,692,845 

Total. 

12,662,980 

16.39 

45,746,816 

69.21 

5,085,938 

6.58 

13,756,914 

17.81 

77,251,648 

1896. 

Wheat 

Corn 

Oats 

9,781,250 
5,990,397 
1,919,677 

22.73 

10.09 

7.62 

21,766,950 
18,861,794 
15,880,150 

50.57 
81.68 
63.12 

4,902,181 

8,934,402 

438,824 

11.38 
15.06 
1.74 

6,588,559 
25,602,693 
6,919,519 

15.31 
43.16 
27.50 

43,038,940 
59,329,286 
26,158,170 

Total. 

17,691,324 

13.82 

66,448,894 

44.26 

14,276,407 

U.19 

39,110,771 

36.67 

127,526,396 

1897. 

Wheat 

Corn 

Oats 

12,143,204 
9,464,163 
5,471,275 

18.26 

8.54 
11.28 

33,840,506 
33,202,496 
35,374,061 

50.90 
29.96 
72.91 

6,202,416 
25,129,658 
2,402,781 

7.82 

22.67 

4.95 

15,304,037 
43,048,008 
5,270,096 

23.02 
38.83 
10.86 

66,490,163 
110,844,325 
48,518,213 

Total. 

27,078,642 

11.99 

102,417,063 

45.35 

32,734,855 

14.49 

63,622,141 

28.17 

225,862,701 

1898. 

Wheat 

Corn 

Oats 

13,021,229 
11,799,265 
8,720,931 

14.17 
9.36 
19.78 

54,600,006 
39,376,615 
24,584,886 

59.43 
31.23 
55.76 

5,706,466 
29,816,889 
5,923,422 

6.21 
23.65 
13.44 

18,542,034 
45,096,477 
4,859,686 

20.19 
35.76 
U.02 

91,869,735 
126,089,246 
44,088,925 

Total. 

33,541,425 

12.80 

118,561,507 

45.25 

41,446,777 

15.81 

68,498,197 

26.14 

262,047,906 

1899. 

Wheat 

Corn.. 

Oats 

12,931,292 
17,438,813 
5,241,677 

22.10 
13.04 
16.52 

82,071,942 
40,151,755 
14,591,038 

54.82 
30.04 
46.00 

3,956,290 

29,297,419 

7,880,766 

6.76 

21.92 
24.85 

9,649,270 

46,786,127 
4,005,107 

16.32 
35.00 
12.63 

58,508,794 
133,674,114 
81,718,588 

Total. 

35,611,782 

15.91 

86,814,735 

38.77 

41,134,475 

18.37 

60,340,504 

26.96 

223,901,496 

1900. 

Wheat 

Corn 

Oats.. 

11,925,415 
13,893,525 
4,518,168 

27.27 
10.56 
18.29 

21,934,963 
43,645,963 
9,605,491 

60.15 
33.19 
38.48 

5,342,215 
33,451,170 
6,703,246 

12.22 
26.43 
27.14 

4,529,811 
40,535,023 
3,972,810 

10.36 
30.82 
16.09 

43,732,404 
131,525,681 
24,699,715 

Total. 

30,337,108 

15.17 

75,086,417 

37.55 

45,496,631 

22.75 

49,037,644 

24.53 

199,957,800 
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Year. 

Boston. 

Per 
cent. 

New  York. 

Per 
cent. 

Philadel- 
phia. 

Per 
cent. 

Baltimore; 

Per 
cent. 

Total. 

1901. 

Wheat 

Corn 

Oats 

Bushels. 
20,084,378 
11,044,197 

3,979,084 

24.59 
14.81 
19.77 

Bushels. 
30,]t!l,250 
23,188,850 

9,671,159 

36.93 
31.07 
48.05 

Bushels. 
11,466,402 
15,645,111 

2,824,121 

14.04 
20.98 
14.03 

Bushels. 
19,962,737 
24,711,790 

3,652,810 

24.44 
33.14 
18.15 

Bushels. 
81,674,767 
74,563,948 
20,127,174 

Total. 

35,107,659 

19.91 

62,995,259 

35.72 

29,935,634 

16.97 

48,327,337 

27.40 

176,365,889 

1902. 

Wheat 

Corn 

Oats 

15,807,351 
798,097 
514,741 

24.56 
7.36 
10.08 

27,136,272 
3,124,482 
3,871,596 

43.53 
28.80 
75.79 

10,434,434 

2,424,617 

584,756 

16.74 
22.35 
11.44 

9,460,012 

4,501,555 

137,605 

15.17 
41.49 
2.69 

62,338,069 
10,848,751 
5,108,598 

Total. 

16,620,189 

21.23 

34,132,350 

43.59 

13,443,807 

17.17 

14,099,072 

18.01 

78,295,418 

1903. 

Wheat 

Coi-n 

Oats 

6,738,533 

7,063,855 

185,542 

23.44 
12.15 
5.92 

15,181,840 

21,985,816 

2,892,612 

52.82 
37.80 
92.26 

3,451,763 
9,990,923 

12.01 
17.18 

3,373,689 

19,113,566 

56,951 

11.73 

32.87 

1.82 

.28,745,825 

58,154,160 

3  135  105 

Total. 

13,987,930 

15.54 

40,060,268 

44.49 

13,442,686 

14.93 

22,544,206 

25.04 

90,035,090 

1904. 

Wheat 

Corn 

Oats 

2,671,786 
4,296,095 

78,722 

56.29 

15.24 

3.88 

1,750,628 

10,018,885 

1,875,272 

36.88 
35.54 
92.42 

184,000 

6,164,925 

52,574 

3.88 

21.88 

2.59 

140,262 

7,706,237 

22,560 

2.95 

27.34 
1.11 

4,748,676 
28,186,142 
2,029,128 

Total. 

7,046,603 

20.15 

13,644,785 

39.03 

6,401,499 

18.31 

7,869,059 

22.51 

34,961,946 

Table  No.  2  shows  the  receipts  of  grain  at  New  York  via  canal  and 
i'ail  yearly  from  1878  to  1903,  inclusive. 


Table  No.  3. 


Year. 

Total  during  twelve 
months. 

Year. 

Total  during  twelve 
months. 

Canal. 

Bail. 

Canal. 

Bail. 

1877 

Bushels. 
47,911,754 
63,683,049 
57,035,507 
69,345,829 
38,188,910 
32,148,345 
41,214,293 
37,924,524 
29,926,879 
43,995,885 
46,009,200 
34,020,600 
33,994,590 
30,185,400 

Bushels. 
34,081,586 
63,960,486 
76,483,604 
71,901,088 
73,289,097 
53,672,968 
51,389,834 
48,086,975 
65,563,023 
59,200,235 
.50,755,235 
40,515,050 
50,434,748 
63,938,068 

1891 

Bushels. 
31,696,694 
26,780,675 
43,835,800 
43,031,800 
14,690,100 
32,250,050 
21,892,361 
19,407,100 
16,955,900 
11,546,507 
14,427,100 
11,900,350 
12,900,100 

Bushels. 
96  194  173 

1878 

1892 

105,111,076 

61,802,966 

42,535,695 

72,778,335 

88,227,725 

132,524,575 

141,623,160 

127,106,575 

108,331,325 

87,922,480 

69,270,959 

74,762,884 

1879 

1893 

1880 

1894 

1881 

1895 

1882.. 

189!) 

1B83 

1897     .. 

1884-. 

1896 

1865 , 

1899 

1886 

1900 

1887 

1901 

1888 

1902 

1889 

1903 

1890 

Table  No.  3  shows  the  exports  of  wheat,  corn,  and  oats  from  the 
ports  of  Montreal,  Portland,  Boston,  New  York,  Philadelphia,  Balti- 
more, Norfolk,  Newport  News,  New  Orleans,  and  Galveston  from 
1878  to  1904,  inclusive,  with  percentages  from  each  port. 
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Tablk 


Tear. 

Montreal. 

Portland. 

Boston. 

New  York. 

Philadelphia. 

Exports. 

P.ot. 

Exports. 

P.ot. 

Exports. 

P.ot. 

Exports. 

P.ct. 

Exports. 

P.ot. 

1878. 

53,  .510, 363 
26,118,892 

8,954,449 
19,652,826 

Total. 

10,509,509 

6.0 

1,628,393 

0.9 

10,502,888 

6.0 

79,629,255 

45.6 

28,607,275 

16.6 

1879. 
Wheat 

60,541,234 
34,357,057 

16,814,672 
14,039,228 

Total- 

82,700,000 

10.3 

963,891 

.5 

11,057,454 

5.0 

94,898,291 

48.3 

30,853,800 

14.1 

1880. 

Wheat 

Corn 

8,221,895 
7.065,745 

5.6 

8.2 

1,041,375 
1,329,811 

.9 
1.5 

11,268,798 
3,275,665 

7.0 
3.8 

74,868,083 
34,646,089 

50.6 
40.0 

11,312,590 
16,679,644 

7.7 
19.1 

Total. 

15,287,640 

6.5 

2,371,186 

1.0 

14,539,463 

6.3 

109,509,172 

46.8 

27,892,234 

11.9 

1881. 

Wheat 

Com 

5,590,984 
3,209,968 

6.9 
4.9 

975,294 
232,989 

1.3 
.4 

3,162,540 
8,006,095 

8.9 
12.3 

38,366,ia5 

27,554,077 

47.4 
42.3 

8,892,280 
6,099,434 

10.9 
9.4 

Total. 

8,800,952 

6.2 

1,208,283 

.8 

11,168,635 

7.6 

65,920,262 

46.1 

14,991,694 

10.4 

1882. 

Wheat 

Com 

5,797,155 
516,230 

7.8 
4.3 

801,612 
11,948 

1.0 

2,843,498 
2,174,320 

3.8 
17.1 

36,670,191 
7,258,895 

49.6 
60.4 

5,852,951 
808,699 

7.9 
6.7 

Total. 

6,313,385 

7.8 

813,560 

.9 

5,017,813 

5.8 

43,924,086 

51.1 

6,661,650 

7.7 

1883. 

Wheat 

Corn 

3,518,127 
4,122,182 

7.1 

7.1 

1,347,067 
296,670 

2.7 
.5 

1,989,748 
4,555,009 

4.0 
8.0 

20,046,291 
22,849,520 

40.7 
39.6 

4,096,297 
5,304,943 

8.3 
9.2 

Total. 

7,640,309 

7.2 

1,643,787 

1.6 

6,544,757 

6.1 

42,895,811 

40.1 

9,401,240 

8.8 

1884. 

Wheat 

Corn 

3,426,885 
2,036,050 

6.1 

7.4 

263,161 
1,283,600 

.5 

4.7 

1,639,598 
4,156,483 

2.9 
15.1 

26,767,296 
9,492,200 

48.0 
34.0 

5,666,173 
1,744,252 

10.0 
6.4 

Total. 

5,^2,935 

6.5 

1,536,761 

1.8 

5,796,081 

7.0 

36,256,496 

43.5 

7,310,425 

8.8 

1885. 

Wheat 

Corn 

3,372,160 
1,945,898 

10.5 
3.2 

854,538 
458,581 

2.7 

.7 

1,680,022 
3,778,823 

5.3 
6.2 

17,111,294 
27,214,189 

58.4 
44.4 

3,532,192 
6,929,244 

11.0 
9.7 

Total. 

5,318,058 

5.7 

1,313,119 

1.4 

5,458,845 

5.8 

44,325,483 

47.6 

^,461,436 

10.1 

1888. 

Wheat 

Corn 

5,885,662 
3,910,209 

9.8 
7.3 

960,882 
411,555 

1.6 

.8 

2,376,298 
3,025,673 

8.9 

5.7 

32,090,610 
20,996,705 

53.0 
39.4 

6,079,146 
1,857,353 

10.0 
B.6 

Total. 

9,795,871 

8.6 

1,872,437 

1.2 

5,401,971 

4.7 

53,087,315 

46.7 

7,936,499 

7.0 

1887. 
Wheat 

7,434,716 
1,263,108 

9.2 
3.8 

1,333,466 

1.7 

3,983,925 
2,313,958 

6.0 
7.0 

41,886,049 
12,806,272 

58.1 

sr.s 

8,774,174 
1,996,683 

10.9 
6.1 

Total. 

8,697,824 

7.7 

1,883,456 

1.2 

•6,297,883 

6.6 

64,192,321 

47.8 

10,770,767 

9.5 

1388. 
Wheat 

2,157,548 
2,660,003 

9.6 

8.8 

176,160 

.8 

1,210,666 
3,245,820 

5.3 
10.7 

12,609,248 
14,236,181 

66.0 
47.0 

949,841 
869,371 

4.8 
2.8 

Total. 

4,817,551 

9.1 

176,160 

.3 

4,456,486 

8.6 

26,846,423 

60.8 

1,809,216 

3.1 
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No.  3. 


Baltimore. 

New  Orleans. 

Norfolk. 

Newport  News 
(known  as  York- 
town  previous 
to  1889). 

Galveston. 

Total. 

Exports. 

P.ot. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

19,766,074 
16,543,812 

255,795 

2,737 

36,309,886 

20.8 

7,144,488 

4.1 

255,795 

0.1 

2,737 

174,589,726 

30,869,104 
21,155,422 

240,870 

2,553 

62,024,526 

23.8 

6,318,605 

2.9 

240,670 

.1 

2,553 

219,059,790 

34,923,152 
14,604,364 

23.6 
16.9 

5,505,020 
8,855,579 

4.1 
10.3 

147,130,913 

192,903 

.2 

86,649,800 

49,527,516 

21.2 

14,360,599 

6.2 

192,903 

.1 

233,680,713 

19,453,676 
12,097,376 

24.2 
18.5 

4,349,575 
7,692,259 

5.4 
11.8 

8,980 
263,316 

456 

80,799,950 

.4 

65,155,514 

31,551,052 

21.5 

12,041,834 

8.2 

272,296 

.2 

456 

145,955,464 

17,233,469 
1,132,407 

23.5 
9.4 

4,609,033 
253,790 

6.2 
2.1 

134,859 

0.2 

1,048 

73,943,811 

12,151,189 

18,365,876 

21.4 

4,862,823 

5.6 

134,859 

.2 

1,048 

86,095,000 

15,434,689 
10,285,875 

31.4 
17.8 

2,622,717 
9,856,041 

5.4 
17.1 

176,541 

.4 

28,043 
2,645 

49,259,520 

384,183 

.7 

57,667,068 

25,720,564 

24.0 

12,478,758^ 

11.7 

384,183 

.3 

176,541 

.2 

30,688 

106,916,588 

16,817,600 
4,943,010, 

29.1 
18.0 

1,346,019 
3,975,626 

2.4 
14.4 

535,350 

1.0 

2,120 

55,764,202 

300 

27,631,521 

21,160,610 

25.4 

5,321,645 

6.4 

300 

535,350 

.6 

2,120 

83,395,723 

4,581,261 
14,048,287 

14.3 
22.9 

678,283 
7,302,910 

2.1 
11.9 

227,165 
618,350 

.7 
1.0 

32,036,915 

21,486 

61,317,763 

18,629,548 

20.0 

7,981,193 

8.6 

21,486 

845,515 

.9 

93,^4,678 

10,475,395 
13,138,229 

17.3 
24.7 

'  1,041,141 
7,896,339 

1.7 
14.8 

1,638,250' 
1,962,598 

2.7 
3.7 

60,547,384 

53,021 

.1 

1,265 

53,252,942 

23,613,624 

20.7 

8,937,480 

7.9 

53,021 

3,600,848 

3.2 

1,260 

113,800,326 

11,057,290 
7,115,814 

13.7 
21.6 

4,299,242 
7,301,011 

5.3 
22.1 

193,838 
199,242 

.2 
.6 

1,501,477 
505,481 

1.9 
1.5 

80,464,167 

33,001,469 

18,173,104 

16.0 

11,600,253 

10.2 

^    393,080 

.8 

2,006,958 

1.8 

113,466,636 

4,082,508 
3,741,914 

18.1 
1?.3 

1,027,322 
6,055,512 

4.6 
16.7 

322,309 
427,110 

1.4 
1.4 

22,535,599 

82^674 

.3 

30,308,585 

7,824,422 

14.8 

6,082,834 

11.5 

82,674 

.2 

74«,419 

1.4 

62,844,184 
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Year. 

Montreal. 

Portland. 

Boston. 

New  York. 

Philadelphia. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

1889. 

2,858,iM 
6,601,989 

11.7 
8.5 

469,111 
7,135,933 

2.8 
9.1 

10,784,308 
28,786,977 

68.6 
86.9 

1,110,606 
3,640,316 

6.6 

4.7 

Com 

641,683 

0.8 

Total. 

8,958,483 

9.1 

641,683 

.7 

7,695,044 

7.8 

39,671,280 

40.3 

4,750,922 

4.8 

1890. 

Wheat 

Corn 

2,156,807 

4,849,034 

210,000 

9.6 
5.7 
1.9 

65,213 
323,376 

.4 
.1 

625,287 

4,500,703 

515,878 

2.8 
5.8 

4.4 

12,569,286 

24,600,147 

9,301,046 

66.0 
29.1 
79.7 

617,876 
16,786,521 

12,587 

2.8 

19.8 

.1 

Total. 

7,215,831 

6.1 

388,589 

.3 

6,541,868 

4.6 

46,470,479 

39.2 

17,365,984 

14.7 

1891. 

Wheat 

Com 

6,090,114 

2,178,070 

744,287 

6.5 

7.7 
13.2 

700,157 
50 

.8 

2,787,125 

3,897,565 

35,406 

3.0 

13.8 

.6 

46,957,113 
18,180,393 
3,205,466 

50.3 
46.5 
56.8 

6,840,503 

2,608,677 

809,857 

7.3 
9.2 
6.6 

Total. 

9,007,471 

7.1 

700,207 

.5 

6,720,096 

5.8 

68,342,972 

49.7 

9,759,087 

7.7 

1892. 
Wheat 

8,489,698 
1,764,859 
5,020,140 

7.6 
2.5 

45.4 

1,010,545 

.9 

7,501,903 

2,971,858 

73,745 

6.7 
4.1 

.7 

50,813,296 
18,786,801 
8,742,812 

46.4 
26.1 
33.8 

9,762,694 

19,779,876 

446,478 

8.7 
27.6 
4.0 

Oats 

Total. 

15,274,697 

7.8 

1,010,545 

.5 

10,547,506 

5.5 

78,842,908 

37.7 

29,988,948 

15.4 

1893. 

Wheat 

Corn - 

6,909,337 
9,650,554 
3,119,240 

7.9 
20.0 
31.6 

1,050,049 
24,705 

1.2 

5,275,276 

5,241,170 

3,651 

6.0 
10.9 

88,047,982 
12,802,039 
5,197,007 

43.7 
26.6 
52.6 

5,728,610 

3,865,683 

108,400 

6.6 
8.0 
1.1 

Total. 

19,679,131 

13.5 

1,074,754 

.7 

10,520,097 

7.3 

56,046,978 

38.6 

9,692,543 

6.7 

1894. 

Wheat 

Corn; 

Oats 

.5,337,455 

1,969,417 

77,569 

9.7 
5.0 
16.7 

395,961 
623,578 

1^^ 

5,812,828 

3,828,635 

2,350 

10.5 

9.7 

.6 

25,141,494 

11,406,711 

382,805 

45.6 
28.9 
82.8 

4,487,496 

2,677,540 

169 

8.2 
6.5. 

Total. 

7,384,441 

7.8 

1,019,539 

1.1 

9,638,813 

10.1 

36,931,010 

38.8 

7,065,205 

7.4 

1895. 

Wheat 

Corn 

Oats 

3,795,000 

2,458,000 

10,750 

8.7 

4.1 

.6 

"■"456;565" 

'"'s 

7,380,391 

5,281,069 

1,520 

16.9 

8.9 

.1 

24,554,768 
19,693,471 
1,497,587 

56.2 
33.2 
82.8 

1,885,598 

8,140,920 

59,420 

4.3 
5.3 
3.8 

Total. 

6,263,750 

6.0 

466,505 

.4 

12,662,980 

12.1 

45,745,816 

43.7 

5,085,938 

4.8 

1896. 

Wheat 

Corn 

Oats 

6,877,846 
6,658,944 
2,631,785 

16,168,575 

12.0 
5.5 
8.3 

.73,322 
565,836 

.1 

.5 

9,781,250 
5,990,397 
1,919,677 

17.1 
4.9 
6.1 

21,766,950 
18,801,794 
15,880,150 

88.0 
16.5 
50.4 

4,902,181 

8,934,402 

438,824 

8.6 
7.4 
1.4 

Total. 

7.7 

639,158 

.3 

17,691,324 

8.4 

56,448,894 

26.9 

14,2r6,407 

6.8 

1897. 

Wheat 

Corn 

Oats 

9,924,029 
9,224,364 
5,231,903 

10.2 
5.1 
9.0 

1,108,884 
154,097 
745,042 

1.1 

.1 

1.8 

12,143,204 
9,464,163 
6,471,275 

12.4 
6.2 
9.4 

33,840,506 
38,202,496 
86,874,061 

84.7 
18.3 
60.5 

5,202,416 
25,129,658 
2,402,781 

6.8 
13.9 
4.1 

Total. 

24,380,296 

7.2 

2,008,623 

.6 

27,078,642 

8.0 

102,417,068 

30.3 

32,734,865 

9.7 

1898. 

Wheat 

Corn 

Oats 

9,132,771 
19,252,825 
6,798,817 

6.9 
9.7 
11.8 

3,356,818 
2,070,833 
2,132,782 

2.6 
1.0 
3.7 

13,021,229 
11,799,265 
8,720,931 

9.9 
6.9 
15.1 

54,600,006 
89,Sre,616 
24,684,886 

41.4 
19.8 
42.6 

6,706,466 
29,816,889 

4.8 
15.0 
10.8 

Total. 

35,184,413 

9.0 

7, 660,438 

1.9 

88,641,425 

8.6 

U8, 661,607 

80.5 

tt,  446,777 

10.7 
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Continued. 


Baltimore. 

New  Orleans. 

Norfolk. 

Newport  News 
(known  as  York- 
town  previous 
to  1889). 

Galveston. 

Total. 

Bxports. 

P.ot. 

Exports. 

P.ot. 

Exports. 

P.ot. 

Exports. 

P.ct. 

Exports. 

P.ct. 

;  4,389,790 
16,822,808 

21.8 
21.6 

981,184 
13,4*9,754 

4.9 
17.3 

2,982 
27,903 

31,885 
880,251 

0.2 
1.1 

20,126,355 
78,007,614 

21,212,598 

21.6 

11,460,938 

14.8 

30,885 

912,136 

.9 

98,133,969 

1,803,453 

19,417,111 

617,053 

21.4 
23.0 
6.3 

1,308,710 
12,768,122 

6.8 
16.0 

16,000 
22,728 

0.1 

365,643 
1,331,279 
1,006,702 

1.6 
1.6 
8.6 

22,428,275 

36,012 

0.1 

84,614,366 
11,663,266 



21,867,650 

20.9 

11,077,132 

11.9 

38,728 

2,703,621 

2.3 

36,012 

118,705,897 

16,673,331 

3,852,911 

618 

16.8 
13.6 

10,197,110 
1,813,869 

11.2 
6.5 

1,192,021 
83,617 

1.6 
.3 

1,811,021 

682,260 

1,315,187 

1.9 

2.4 

23.9 

587,396 
12,711 

.6 

93,138,899 
28,335,153 
5,641,051 

19,526,793 

16.3 

12,310,979 

9.7 

1,675,611 

1.2 

3,841,771 

3.0 

600,136 

.5 

127,415,103 

16,567,652 

19,707,257 

172,271 

11.8 

27.1 

1.8 

11,160,811 
7,041,011 

12.9 
9.8 

628,217 
598,562 

.6 

.8 

2,323,824 
1,026,098 
1,604,329 

2.1 
1.6 
14.5 

377,886 
144,775 

.3 
.2 

111,926,454 
71,824,120 
11,059,775 

36,417,180 

18.7 

21,191,866 

11.0 

1,226,799 

.6 

1,951,251 

2.5 

522,660 

.3 

191,810,319 

13,111,293 
7,122,350 
1,380,266 

16.1 
11.8 
13.9 

13,530,941 
6,841,375 

15.5 
13.2 

105,672 
610, 3^ 

.1 
1.0 

2,079,040 

2,560,088 

80,226 

2.1 

5.3 

.8 

1,310,950 
98,508 

1.5 
.2 

87,171,003 

48,219,729 

9,883,779 

21,613,898 

14.9 

19,875,319 

13.7 

616,979 

.4 

1,719,351 

3.3 

1,409,458 

.9 

145,277,511 

8,513,686 

7,676,862 

16 

16.6 
19.5 

2,901,631 
6,311,617 

5.3 
13.6 

2,366,402 
4,822,738 

1.3 
12.2 

135,137 
5,412 

.2 

56,120,989 

1,228,962 

3.1 

39,476,372 
462,939 

16,220,693 

17.1 

^,243,048 

8.7 

1,228,962 

1.3 

7,188,140 

7.6 

140,549 

.2 

95,060,300 

3,976,838 

9,616,768 

131,318 

9.1 
16.3 
7.4 

762,878 
8,756,766 

1.7 
14.8 

163,266 
3,716,081 

.4 
6.3 

1,185,400 

4,868,336 

104,982 

2.7 
8.2 
6.8 

43,704,128 

1,233,177 

2.1 

59,218,382 
1,808,677 

13,756,911 

13.1 

9,619,644 

9.1 

3,879,316 

3.7 

6,166,717 

6.9 

1,233,177 

1.2 

104,761,087 

6,588,559 
25,602.693 
6,919,519 

11.5 
81.1 
21.9 

3,851,337 
25,301,530 

6.7 
20.8 

17,327 
10,376,625 
3,760,051 

"'8."6" 
11.9 

3,138,939 
6,207,714 

6.0 
5.1 

57,297,711 

12,923,820 

10.6 

121,363,755 
31,540,009 

39,110,771 

18.6 

29,152,867 

13.9 

12,923,820 

6.1 

14,144,006 

6.7 

9,646,653 

4.6 

210,201,475 

16,301,037 
13,018,008 
6,270,096 

15.7 
23.7 
9.0 

10,356,248 

27,714,172 

1,291,618 

10.6 

15.3 

2.2 

987,691 
12,127,373 

1.0 
6.9 

1,485,465 
16,772,539 
2,665,900 

1.5 
9.3 
1.5 

7,355,636 
4,073,021 

7.5 
2.2 

97,688,116 
181,210,191 
58,446,176 

63,622,141 

13.9 

39,366,238 

11.7 

13,115,061 

4.0 

20,893,904 

6.2 

11,428,657 

3.4 

337,344,183 

18,642,034 
16,096177 
4,869,686 

11.0 

22.6 

8.4 

12,796,542 
20,735,569 
1,662,956 

9.7 

10.1 

2.9 

600,791 
9,383,325 

.5 
4.7 

2,937,312 
16,116,3!'6 
3,038,737 

2.2 
8.1 
5.2 

11,288,278 

5,565,600 

1,668 

8.6 

2.8 

131,981,247 
199,212,773 

57,723,885 

68,498,197 

17.6    36,191,067 

9.1 

9,981,116      2.0  122,091,121  !    5.7 

16,855,646 

1.3  388,917,905 

622 
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Table  No.  3— 


Yenr. 

Montreal. 

Portland. 

Boston. 

New  York. 

Philadelphia. 

Exports. 

P.ot. 

Exports. 

P.ot. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

1899. 

Wheat 

Corn 

Oats 

9,909,159 
13,276,.S.50 
3,991,164 

9.7 
6.7 
8.2 

5,313,328 
1,928,956 
4,202,299 

5.2 
1.0 

8.7 

12,931,292 
17,438,813 
5,241,67? 

12.7 
8.8 
10.8 

32,071,942 
40,151,755 
14,591,038 

31.5 
20.3 
30.1 

3,956,290 
29,297,419 
7,880,766 

3.9 
14.8 
16.3 

Total. 

27,176,673 

7.8 

11,444,583 

3.3 

35,611,782 

10.2 

86,814,735 

25.0 

41,134,476 

11.8 

1900. 

Wheat 

Com 

Oats 

10,596,3«1 
11,180,335 
5,026,404 

13.3 
6.1 
13.8 

4,677,9&5 
1,781,306 
2,818,7:M 

5.8 
1.0 
7.8 

11,925,415 
13,893,525 
4,518,168 

14.9 

7.5 

12.4 

21,934,963 
43,645,963 
9,  .505, 491 

27.4 
23.7 
26.2 

5,342,215 
33,451,170 
6,703,246 

6.7 
18.2 
18.4 

Total. 

26,803,000 

8.9 

9,277,966 

3.1 

30,387,108 

10.1 

76,086,417 

25.0 

46,496,631 

15.1 

1901. 

Wheat 

Corn 

Oats 

13,626,071 
4,088,642 
2,667,116 

9.2 

4.2 
8.9 

7,408,140 

593,086 

2,732,022 

5.0 

.6 

9.1 

20,084,378 
11,044,197 
8,979,084 

13.6 
11.3 
13.3 

30,161,250 
23,162,850 
9,671,159 

20.3 
23.8 
32.4 

11,466,402 
15,645,111 
2,824,121 

7.7 
16.0 
9.6 

Total - 

30,381,829 

7.4 

10,738,248 

3.9 

36,107,659 

12.7 

6»,  995, 259 

23.9 

29,935,634 

10.9 

1903. 

Wheat 

Corn 

Oats 

17,394,886 

256,392 

2,897,578 

14.4 
1.6 
26.8 

9,233,016 

77,076 
867,637 

7.6 

.5 

9.6 

15,307,351 
798,097 
614,741 

12.7 
4.9 
5.8 

27,136,272 
8,124,482 
3,871,596 

22.6 
19.3 
43.3 

10,434,434 

2,434,617 

584,766 

8.6 
15.0 
6.6 

Total. 

20,048,856 

13.7 

10,167,728 

7.0 

16,620,189 

11.4 

34,132,350 

23.4 

13,443,807 

9.2 

1903. 

Wheat 

Corn 

Oats 

16,a55,004 
6,884,724 
1,138,261 

18.8 
7.8 
19.2 

8,258,526 
1.631,682 
1,621,347 

9.7 
1.8 
37.3 

6,738,633 

7,063,855 

185,542 

7.9 
8.0 
3.1 

15,181,840 

21,985,816 

2,892,612 

17.8 
24.8 
48.8 

3,451,763 
9,990,923 

4.0 
11.8 

Total. 

24,077,989 

13.4 

11,511,555 

6.4 

13,987,930 

7.8 

40,060,268 

22.2 

13,442,686 

7.6 

1904. 

Wheat 

Corn 

Oats - 

7,514,616 
3,773,695 
1,311,702 

35.1 
8.6 
33.3 

3,692,982 

777,184 
536,126 

17.2 
1.8 

13.6 

2,671,786 

4,296,095 

78,722 

12.6 

9.7 
2.0 

1,750,628 
10,018,885 
1,875,273 

8.2 
22.5 
47.6 

184,000 

6,164,926 

52,574 

.9 
13.9 
1.8 

Total. 

12,600,013 

18.1 

5,006,292 

7.2 

7,046,603 

10.1 

13,644,785 

19.5 

6,401,499 

9.8 
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Continued. 


Baltimore. 

New  Orleans. 

Norfolk. 

Newport  News 
(known  as  York- 
town  previous 
to  1889). 

Galveston. 

Total. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

Exports. 

P.ct. 

9,549,270 
46,786,127 
4,005,™ 

9.4 
23.6 
8.3 

11,562,812 

21,989,586 

928,729 

11.4 

11.1 

1.9 

148,882 

5,829,642 

280 

.2 
2.9 

508,897 

14,170,131 

7,558,004 

.5 
7.2 
15.6 

15,718,400 

7,049,697 

68,814 

15.6 

3.6 

.1 

101,660,272 
197,868,476 
48,452,878 

60,340.604 

17.3 

34,426,127 

9.9 

5,978,804 

1.7 

22,232,032 

6.4 

22,821,911 

6.6 

347,981,626 

4,  .529, 811 
40,1535,023 
3,972,810 

5.7 
22.0 
10.9 

8,059,677 
23,403,453 
1,569,192 

10.1 
12.7 
4.3 

199 

4,445,089 
3,359 

""2."4' 
.1 

1,675,294 
8,702,313 
2,227,818 

2.1 

4.7 
6.1 

11,188,056 

8,073,525 

55 

14.0 
1.7 

79,929,966 
184,111,562 
36,344,778 

49,037,644 

16.3 

83,032,822 

11.0 

4,448,647 

1.5 

12,604,925 

4.2 

14,261,636 

4.8 

300,386,296 

19,962,737 
24,711,790 
3,652,810 

13.5 
25.3 
12.2 

24,410,979 
12,832,139 
1,510,251 

16.5 

18.2 

S.l 

660,590 

2,214,684 

748 

.4 
2.3 

4,786,5(16 
8,172,573 
2,824,566 

3.2 
3.3 
9.5 

15,714,465 

10.6 

148,280,608 
97,465,072 

29,861,877 

48,827,337 

17.5 

38,758,369 

14.1 

2,876,022 

1.0 

10,782,735 

3.9 

15,714,465 

5.7 

276,607,557 

9,460,012 

4,601,655 

137,505 

7.8 

27.8 

1.5 

15,643,745 

2,454,128 

857,268 

12.9 
15.2 
4.0 

128,000 
386,840 

.1 
2.4 

5,021,667 

1,184,816 

223,837 

4.2 
7.3 
2.5 

11,081,326 
968,205 

9.2 
6.0 

120,840,709 
16,171,207 
8,944,918 

14,099,072 

9.7 

18,456,141 

12.6 

514,840 

.4 

6,4.30,320 

4.4 

12,044,531 

8.2 

145,956,834 

3,373,689 

19,113,566 

66,951 

4.0 
21.6 
1.0 

11,989,273 

13,332,203 

85,935 

14.0 

15.0 

.6 

26,319 
840,397 

'"'.i' 

334,448 
3,585,966 

.4 
4.0 

20,089,633 

4,274,091 

500 

23.4 
4.8 

85,449,028 

88,653,223 

6,981,148 

22,544,206 

12.5 

25,357,411 

14.1 

866,716 

.5 

3,870,414 

2.1 

24,814,224 

18.5 

180,033,899 

140,262 

7,706,287 

22,560 

.6 

17.4 

.6 

1,891,064 

6,288,417 

61,565 

8.8 
14.0 
1.6 

3,582,104 

3,483,176 

40 

16.7 
7.8 

21,427,443 

579,795 

1.3 

1,894,644 

3.1 

44,427,963 
3,938,551 

7,869,069 

11.3 

8,186,086 

11.7 

579,795 

.8 

1,394,544 

2.0 

7,065,320 

10.1 

69,798,946 

624 


APPEMDIX   E. 


Table  No.  4  gives  the  exports  of  flour  through  Boston,  New  York, 
Philadelphia,  and  Baltimore,  with  percentages  in  each  case  to  the 
group,  from  1878  to  1904,  inclusive. 

Table  No.  4. 


Year. 


Exports  f  rom— 


Boston. 


Barrels. 
349,494 
618,111 
888,117 
868,210 

1, 


1878 

1879 

1880 

1881 

1883 

1883... ....'  1,766,172 

1884 1  2,183,842 

1885 .!  1,792,326 

1886 1  2,083,732 

1887 '  2,058,821 

1888 i  1,492,348 

1889 I  1,222,851 

1890 I  1,289,297 

1801 1,560,673 

1892 I  2,090,720 

1893... :  1,855,471 

1894 ■  2,103,422 

1895 ;  1,433,157 


1896., 
1897. 


1900.. 
1901. 
1902.. 
1803.. 
1904.. 


1,457,526 

1,208,731 

1,579,687 

1,628,257 

1,606,175 

1,496,163 

901,325 

767,044 

610, 103 


Per 

cent. 


9.2 
12.1 
15.7 
16.9 
»1.9 
25.6 
31.9 
24.4 
27.4 
20.2 
17.7 
15.6 
15.2 
16.4 
16.3 
14.7 
16.7 
15.3 
14.6 
13.4 
14.7 
13.1 
14.3 
13.4 
8.4 
6.8 
10.5 


Tew  York. 

Per 

cent. 

Barrels. 

2,682,868 

70.4 

3,857,258 

76.3 

3,932,237 

70.9 

3,695,988 

71.7 

3,653,526 

66.2 

4,330,146 

62.7 

3,900,013 

57.0 

3,763,029 

51.2 

3,468,841 

45.8 

4,431,010 

iH.ti 

3,820,273 

45.5 

3,710,565 

47,6 

3,893,598 

43.6 

4,128,360 

4;^.2 

6,034,260 

44.3 

6,047,931 

48.0 

6,292,106 

49.9 

4,516,145 

48.1 

4,817,435 

48.2 

4,699,767 

51.9 

4,738,214 

44.1 

4,724,0;« 

40.3 

4, 487,  .306 

39.8 

4,092,711 

36.7 

4,149,129 

39.0 

4,281,084 

88.2 

2,672,766 

45.9 

phia. 


Barrels. 
185,726 
201,818 
350,063 
176,016 
193,201 
363,342 
321,683 
695,287 


670,439 

554,370 

861,680 

1,156,342 

1,843,647 

1,376,434 

1,277,767 

903,123 

664,136 

815,181 

1,614,426 

2,101,435 

2,174,567 

2.237,527 

2,621,791 

2,664,177 

1,356,151 


P-   Baltimore.   P- 


4.9 

3.9 

4.6 

3.4 

3.5 

6.3 

4.7 

9.6 

5.1 

5.9 

8.0 

7.1 

10.3 

12.1 

13.5 

10.9 

10.1 

9.6 

6.5 

9.0 

15.0 

17.9 

19.3 

20.1 

23.7 

23.8 

21.6 


Barrels. 

690,132 

447,382 

496,995 

413,923 

463,878 

441,477 

437,713 

1,093,093 

1,662,502 

3,081,346 

3,417,874 

3,333,805 

3,824,282 

2,703,715 

3,661,623 

3,331,374 

2,943,562 

2,539,981 

3,065,845 

2,326,803 

2,813,168 

3,367,486 

3,003,787 

3,324,953 

3,074,335 

3,489,618 

1,281,266 


Total. 


16.6 
8.7 
8.9 
8.0 
8.4 
6.4 
6.4 
14.9 
21.9 


29.8 
31.0 
28.3 
36.9 
26.4 
33.3 
27.0 
30.7 
25.7 
26.3 
28.7 
28.6 


31.2 
22.0 


Barrels. 

8,808,319 

6,124,569 

5,548,412 

6,154,135 

6,614,943 

6,901,137 

6,843,151 

7,343,735 

7,599,237 

10,173,670 

8,400,934 

7,820,591 

8,468,757 

9,549,090 

13,630,250 

12,611,210 

12,616,857 

9,392,405 

9,894,932 

9,049,482 

10,745,493 

11,721,212 

U,  871, 835 

11,151,854 

10,646,680 

U,  201,923 

6,820,286 


Table  No.  5  gives  the  exports  of  provisions  through  Boston,  New 
York,  Philadelphia,  and  Baltimore,  from  1878  to  190-4,  inclusive,  with 
percentages  in  each  case  to  the  group. 


Table  No.  5. 


Boston. 

New  York. 

PMadelphia, 

Baltimore. 

Total  ' 
pounds. 

Year. 

Pounds. 

Per 

cent. 

Pounds. 

Per 

cent. 

Pounds, 

Per 

cent 

Pounds, 

Per 
cent 

1878 

1879 

1880 

1881 

1882... 

1883 

1884 

1885 

1886 

1887 

1888 

1889 

1890 

1891 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

1899 

1900 

1901 

1903 

1903 

1904 

177,313,913 
173,977,646 
254,146,110 
278,534,885 
181,927,957 
125,266,016 
154,086,689 
173,818,873 
170,847,397 
216,201,7:^2 
180,956,731 
250,573,807 
372,419,921 
400,518,508 
394,827,138 
378,304,890 
.3=-J5,8S0,234 
404,627,144 
426,6.35,173 
480,083,931 
640,074,604 
617,384,138 
522,809,038 
648,644,882 
403,831,090 
307,142,680 
366,439,493 

13.8 
11.7 
16.1 
17.6 
17.4 
1.5.0 
15.6 
16.8 
16.3 
19.8 
17.7 
22.3 
22.3 
33,3 
23,6 
36,4 
38,7 
38.9 
37.8 
37.4 
30.0 
39,0 
28,0 
27,6 
23,4 
31,8 
22,6 

949,716,756 

1,117,400,979 

1,150,816,554 

1,136,383,190 

784,522,680 

631,217,415 

748,528,538 

778,574,401 

738,943,537 

7.55,005,645 

771,393,311 

755,003,803 

1,066,939,026 

1,070,507,227 

1,045,763,882 

881,912,692 

929,779,658 

888,098,290 

883,995,074 

983,653,479 

1,097,110,179 

1,116,413,858 

1,065,111,919 

1,098,015,383 

909,850,200 

891,681,319 

983,494,549 

73.8 
75,6 
72.8 
71,6 
73,1 
75,5 
76.7 
74,5 
70,7 
69.0 

n.s 

67,0 
64,0 
62.1 
63.6 
60.1 
61.9 
58.8 
57.5 
66.7 
51.4 
62.5 
53.1 
6.5.2 
58,1 
63.7 
60.9 

121,932,480 

131,806,085 

116,441,867 

99,086,097 

90,  ,547, 980 

67,189,006 

78,591,159 

66,445,721 

96,749,204 

66,168,185 

56,891,702 

84,695,680 

72,771,274 

78,973,619 

65,800,496 

77,603,918 

68,936,101 

63,443,690 

63,528,608 

76,320,612 

83,780,890 

128,755,815 

160,139,885 

140,187,476 

179,071,759 

111,358,776 

110,760,941 

9.5 
8.9 
7.3 
6.2 
8.7 
8.0 
7.9 
6,3 
9.3 
6,0 
5,3 
5.7 
4,4 
4,6 
3,9 
6,4 
4,5 
3,6 
4.1 
4.3 
3.9 
5.8 
7.5 
7.1 
10.4 
7.8 
6,9 

37,616,338 

55,694,422 

59,536,091 

73,757,088 

8,780,423 

12,194,244 

7,706,113 

27,148,754 

38,988,966 

57,216,574 

55,438,400 

55,796,184 

156,470,733 

174,647,241 

166,285,073 

116,594,971 

149,116,475 

181,9:i3,821 

163,571,886 

300,372,800 

313,607,311 

269,491,733 

269,055,117 

200,830,705 

139,591,172 

112,359,350 

155,442,462 

2.9 

3.8 

3.8 

4.6 

.8 

1.5 

.8 

3.6 

3.7 

.5.2 

6,2 

6,0 

9,3 

10.1 

9.9 

8.1 

9.9 

10.7 

10.6 

11.6 

14.7 

12.7 

13.4 

10.1 

8.1 

7.9 

9,6 

1,286,568,487 
1,477,979,132 
1,580, 9;«,  622 
1,585,760,260 
1,045,779,040 
835,865,680 
988,910,499 
1,044,987,749 
1,045,638,194 
1,094,692,136 
1,073,570,144 
1,126,069,424 
1,666,600,954 
1,724,641,595 
1,671,676,588 
1434,316,471 
1,501  m,  466 
1,606,092,945 
1,5,37,730,740 
1,749,209,82! 
2,135,478,984 
2,128,045,543 
2,007,715,459 
1987,657,945 
1,722,344,221 
1^2,640,104 
i;  614, 137, 436 

Aggregate 
pounds. . 

8,965,048,099 

22,4 

25,282,629,641 

63.2 

2,610,851,665 

6,3 

3,336,712,434 

8.1 

39,994,441,689 
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Table  No.  6  gives  the  total  value  of  all  exports  through  these  four 
ports  from  1878  to  1904,  inclusive,  with  percentages  in  each  case  to 
the  entire  group. 

Table  No.  6. 


Tear. 

Boston. 

Per 

cent. 

New  York. 

Per 

cent. 

Philadel- 
phia. 

Per 

cent. 

Baltimore. 

Per 

cent. 

Total. 

Per- 
cent- 
age, a 

1878.. 

$46,542,044 

10.0 

$387,226,478 

70.6 

$44,509,089 

9.6 

$45,492,527 

9.8 

$463,769,138 

44.0 

1879.. 

48,100,019 

10.0 

127,796,819 

68.2 

47,013,751 

9.8 

57,474,495 

12.0 

480,385,084 

44.5 

1880- 

58,023,687 

10.2 

385,606,602 

67.7 

49,612,195 

8.7 

76,220,870 

13.4 

569,363,254 

48.1 

1881.. 

72,100,193 

12.4 

393,658,208 

67.6 

44,147,296 

7.6 

72,444,413 

12.4 

582,350,110 

43.6 

1882.. 

61,614,526 

13.1 

332,102,136 

70.5 

37,957,661 

8.0 

39,412,642 

8.4 

471,086,965 

44.3 

18S.. 

61,273,101 

12.2 

347,308,334 

69.2 

38,132,145 

7.6 

54,956,050 

11.0 

501,669,630 

42.2 

1884.. 

62,528,000 

13.5 

320,016,246 

69.3 

36,467,799 

7.9 

48,064,217 

9.3 

462,076,262 

43.2 

1885.. 

61,378,633 

12.8 

334,718,227 

69.8 

38,642,516 

8.0 

45,041,634 

9.4 

479,781,010 

45.1 

1886.. 

53,428,513 

12.5 

304,496,611 

71.2 

33,719,861 

7.9 

35,844,829 

8.4 

427,489,814 

44.8 

1887.. 

57,775,156 

12.8 

306,842,375 

68.0 

35,361,876 

7.8 

51,601,118 

11.4 

451,580,626 

42.8 

1888.. 

55,482,664 

12.8 

301,486,784 

69.8 

28,733,415 

6.7 

46,212,036 

10.7 

431,914,899 

43.3 

1889.. 

68,868,409 

15.0 

310,928,151 

67.0 

27,707,437 

6.1 

50,602,996 

11.0 

458,106,993 

41.9 

1890.. 

70,364,955 

13.5 

340,268,765 

65.2 

37,239,820 

7.1 

73,964,802 

14.2 

521,8.38,342 

39.7 

1891.. 

76,719,517 

15.0 

337,806,277 

66.9 

33,438,639 

6.5 

64,356,479 

12.6 

513,820,912 

38.2 

1892.. 

86,611,528 

13.4 

404,935,770 

62.4 

58,460,926 

9.0 

98,799,890 

15.2 

648,808,112 

39.3 

1893.. 

84,595,157 

15.6 

339,040,667 

62.3 

49,374,447 

9.1 

71,482,652 

13.1 

544,492,923 

40.0 

1894.. 

82,841,346 

14.8 

359,192,983 

64.0 

40,280,353 

7.2 

78,340,983 

14.0 

560,655,665 

40.3 

1895.. 

85,035,21^ 

17.0 

317,906,816 

63.6 

34,908,723 

7.0 

61,894,218 

12.4 

499,744,976 

39.4 

1896.. 

94,638,178 

17.4 

344,355,492 

63.2 

39,436,059 

7.2 

66,363,273 

12.2 

544,793,002 

39.0 

1897.. 

99,451,605 

16.2 

382,610,975 

62.2 

46,993,644 

7.7 

85,670,912 

13.9 

614,727,136 

38.4 

1898.. 

U6, 129, 227 

16.0 

437,426,637 

60.0 

56,187,309 

7.7 

118,782,172 

16.3 

728,525,346 

35.5 

1899.. 

125,699,418 

16.9 

449,801,525 

60.5 

60,849,993 

8.2 

107,099,201 

14.4 

743,350,137 

36.7 

1900.. 

110,952,069 

13.7 

507,930,476 

62.5 

78,225,405 

9.6 

115,470,796 

14.2 

812,578,746 

36.4 

1901.. 

142,905,886 

16.9 

516,929,035 

61.1 

79,212,688 

9.4 

106,161,392 

12.6 

845,208,881 

34.7 

1908.. 

101,759,175 

13.7 

479,193,385 

64.6 

80,151,390 

10.8 

80,503,075 

10.9 

741,607,085 

34.7 

1903.. 

87,434,556 

11.9 

492,874,449 

67.0 

73,381,403 

10.0 

81,657,370 

11.1 

735,347,778 

34.7 

1904.. 

89,068,206 

12.1 

493,705,709 

67.0 

71,237,484 

9.7 

82,820,878 

11.2 

736,832,275 

33.8 

«  Of  New  York  to  total  exports  United  States. 

Table  No.  7  gives  the  total  value  of  all  imports  through  these  four 
ports,  from  1878  to  1904,  inclusive,  with  percentages  in  each  case  to 
the  group  and  in  case  of  New  York  to  the  total  imports  of  the  United 
States. 

Tablb  No.  7. 


Year. 

Baltimore. 

Per 

cent. 

Boston. 

Per 

cent. 

New  York. 

Per 

cent. 

Philadel- 
phia. 

Per 
cent. 

Total. 

Per- 
cent- 
age, a 

1878 .. 

$16,899,865 

4.6 

$40,268,023 

10.9 

$292,797,569 

79.3 

$19,333,496 

5.2 

$369,298,933 

62.7 

1879 .. 

14,017,604 

3.7 

40,448,791 

10.6 

302,349,053 

79.3 

24,377,271 

6.4 

381,192,719 

64.9 

1880.. 

19,945,989 

3.4 

68;503,136 

U.7 

4.59,937,153 

78.7 

35,944,500 

6.2 

584,330,778 

68.9 

1881.. 

16,189,816 

3.0 

61,960,103 

U.3 

435,450,904 

79.7 

32,583,106 

6.0 

546,183,929 

67.8 

1888.. 

14,938,258 

2.4 

69,594,067 

11.4 

493,080,891 

80.6 

34,136,679 

5.6 

611,729,785 

68.0 

1883.. 

14,599,179 

2.4 

72,652,075 

11.7 

496,005,276 

80.4 

33,738,556 

6.5 

816,895,086 

68.6 

1884.. 

11,423,665 

2.0 

65,865,551 

11.4 

465,119,830 

80.8 

33,657,216 

5.8 

578,068,082 

69.7 

1885.. 

11,849,696 

2.5 

53,44.5,929 

11.2 

380,077,748 

80.0 

29,919,019 

6.3 

475,298,398 

65.8 

1886.. 

11,696,944 

2.2 

58,430,707 

11.1 

449,338,932 

79.7 

38,561,313 

7.0 

626,027,896 

66.0 

1887.. 

12,535,920 

2.2 

61,018,330 

10.7 

458,698,831 

80.1 

39,962,349 

7.0 

570,205,230 

66.0 

1888.. 

11,741,585 

2.0 

63,897,778 

10.9 

470,426,774 

80.0 

41,772,121 

7.1 

587,838,268 

66.0 

1889.. 

15,223,844 

2.6 

66,731,023 

U.1 

472,153,507 

78.3 

48,588,602 

8.1 

602,636,976 

63.4 

1890.. 

13,140,203 

2.0 

62,876,866 

9.7 

616,426,693 

79.9 

53,938,315 

8.4 

646,379,877 

66.4 

1891.. 

20,556,687 

3.0 

71,212,614 

10.3 

537,786,007 

78.1 

59,427,890 

8.6 

688,982,198 

63.7 

1898.. 

13,418,623 

2.0 

71,780,489 

10.5 

536,538,112 

78.7 

60,006,791 

8.8 

681,743,916 

64.8 

1893.. 

16,150,948 

2.3 

79,357,854 

11.2 

548,558,593 

77.2 

86,122,147 

9.3 

710,189,340 

83.3 

1894.. 

U,978,900 

2.2 

50,309,331 

9.5 

415,795,991 

78.2 

53,786,983 

10.1 

531,811,185 

83.6 

1896.. 

12,260,706 

2.0 

66  889,118 

11.0 

477,741,128 

78.9 

48,802,676 

8.1 

605, 693, 838 

65.3 

1896.. 

13,476,630 

2.1 

79,179,864 

12.4 

499,932,792 

78.5 

43,840,836 

7.0 

638,430,122 

84.1 

1897.. 

11,371,193 

1.8 

90,178,419 

14.3 

480,603,580 

76.3 

48,072,672 

7.8 

630,225,864 

62.8 

1898.. 

8,907,118 

1.8 

61,476,094 

10.4 

402,281,050 

81.4 

31,419,997 

6.4 

494,083,259 

86.3 

1899.. 

9,151,135 

1.6 

52,097,960 

9.8 

465,559,650 

82.0 

41,288,528 

7.2 

568,031,293 

66.8 

1900.. 

19,045,279 

2.8 

72,196,939 

10.6 

537,237,282 

79.0 

61,866,008 

7.6 

680,344,502 

63.2 

1901.. 

18,899,473 

2.9 

81,452,370 

9.4 

627,259,908 

80.4 

48,043,443 

7.3 

655,666,192 

64.1 

1908.. 

22,825,281 

3.3 

71,921,436 

10.3 

559,930,849 

79.9 

45,750,342 

6.5 

700,427,908 

62.0 

1903.. 

87,803,167 

3.6 

86,310,586 

10.9 

618,705,662 

78.0 

59,995,481 

7.6 

792,814,846 

80.3 

1904.. 

20,345,788 

8.7 

80,657,697 

10.7 

600,171,033 

79.5 

53,890,106 

7.1 

755,064,624 

60.8 
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APPENDIX   E. 


The  rate  disturbances  out  of  which  this  investigation  grew  were 
occasioned  primarily  by  a  dispute  over  the  differential  on  ex-lake 
grain.  TVhile  that  subject  was  before  the  Commission  in  1897  and 
incidentally  referred  to  in  its  report  in  that  case,  it- was  not  examined 
in  detail.    The  facts  in  reference  to  this  traffic  are  as  follows : 

Grain  is  carried  by  rail  from  various  points  of  origin  to  different 
western  ports  upon  the  Great  Lakes  like  Chicago,  Milwaukee,  and 
Duluth,  from  whence  it  is  transported  by  vessel  to  various  eastern 
lake  ports  of  which  the  principal  one  is  Buffalo.  Tariffs  are  so 
arranged  that  grain  moves  from  nearly  all  points  in  Kansas  and 
territory  north  via  the  Great  Lakes. 

Flour  also  takes  to  a  very  considerable  extent  the  same  route.  Mills 
at  interior  points  like  Minneapolis  ship  to  the  lake  and  from  thence 
by  water  and  rail  to  the  seaboard.  Since  the  cost  of  transportation 
during  the  season  of  navigation  is  less  by  this  route  than  by  the  all- 
rail  route,  large  quantities  of  traffic  seek  this  avenue.  The  follow- 
ing table.  No.  8,  gives  the  receipts  of  flour  and  grain  at  Buffalo  from 
1873  down  to  and  including  1904,  as  reported  by  the  Buffalo  Chamber 
of  Commerce. 

Tablb  No.  8. 


Tear. 


Flour. 


Wheat. 


Corn. 


Oats. 


Eye. 


Barley. 


Total 
grain. 


1873      

Barrels. 
1,2.")9,205 

1874 

1 , 603, 586 

1875 

1  810, 403 

1876.- 

807,210 

1877 

693,044 

1878 

911,980 

1879 

807,105 

1880... 

1,317,911 

1881 

1,051,250 

1882 

1 ,  199, 3.50 

1883.. 

2,071,570 

1884.. 

3,615,510 

1885 

2,903,280 

1886 

4,582,190 

1887. 

1888 

4,001,360 
5, 244, 930 

1889 

5,1«,710 

1890.. 

6,245,580 

1891. 

7,093,340 

1892 

9,746,120 

1893    ..  . 

10,  .562, 090 

1894 

11,488,530 

1895 

10,005,258 

1896 

10,384,184 

1897 

12, 440, 617 

1898 

10, 371, 6.53 

1899  

9,088,873 

1900 

11,463,079 

1901 

11,053:439 

1902. 

12,026,616 

1903 

1904 

11,243,027 
6,160,965 

Bushels. 
30,618,372 
20,778,572 
32,967,656 
19,324,612 
23,284,405 
35,419,136 
37.788,501 
40,510,229 
18,495,320 
28,050,080 
24,105,420 
33,469,710 
37,130,400 
41,430,440 
48,111,189 
27,548,110 
26,051,600 
24,868,630 
76,945,960 
78,343,560 
68,243,750 
50,194,130 
47,437,280 
54,411,207 
56,565,610 
83,872,837 
48,008,014 
47,826,4.58 
61,294,248 
62,452,696 
40,455,328 
26,270,000 


Bushels. 
28,550,828 
24,974,548 
22,593,891 
30,939,853 
33,362,866 
35,133,853 
33,990,993 
62,214,417 
34,4.34,830 
31,664,530 
34,975,040 
18,538,340 
21,028,230 
29,155,370 
30,189,490 
36,432,270 
47,127,150 
44,136,060 
29,616,390 
32,377,780 
40,539,970 
29,078,520 
37,607,311 
47,811,010 
56,932,625 
67,950,073 
53,843,327 
63,192,660 
30,539,848 
22,487,454 
43,364,979 
27,898,000 


Bushels. 
5,972,346 
5,396,781 
8,494,124 
2,397,257 
4,279,339 
5, 122, 972 
1,104,793 
649,350 
4,565,737 
1,650,170 
3,226,900 
3,174,730 
767,580 
1,014,670 
4,656,380 
7,897,310 
14,309,800 
13,860,780 
13,454,150 
16,500,250 
30,700,150 
15,560,230 
23,066,339 
40,107,499 
64,140,618 
45,501,233 
26,469,401 
38,432,256 
21,438,545 
15,891,387 
30,976,088 
19,124,000 


Bushels. 

906,947 

167,301 

222,126 

761,795 

1,055,003 

2,135,007 

,1,884,802 

743,451 

22,210 

767,360 

3,880,830 

3,247,060 

309,370 

126,630 

304,540 

513,720 

1,906,760 

1,281,630 

5,603,400 

1,316,630 

644,590 

601,195 

985,855 

4,404,364 

7,213,650 

6,831,694 

2,360,865 

1,314,743 

1,256,384 

3,716,638 

3,216,883 

1,736,600 


Bushels. 

1,233,507 

1,154,948 

916,889 

2,615,081 

1,653,568 

1,375,184 

600,740 

335,925 

282,510 

701,500 

583,890 

534,130 

577,230 

787,730 

1,474,570 

843,090 

1,474,510 

6,165,700 

4,273,120 

4,600,970 

5,791,460 

3,625,090 

10,461,790 

16,697,744 

14,548,100 

11,391,332 

15,110,672 

9,868,196 

7,687,239 

8,969,865 

10,681,655 

15,666,000 


Bushels. 
67,281,000 
62,472,1.50 
66,194,686 
46,038,598 
63, 634,  (HI 
79,186,162 
74,369,839 
.104,463,372 
57,800,607 
60,833,590 
65,722,080 
66,963,!>70 
49,813,810 
72,514,840 
84,720,910 
73,223,500 
90,869,880 
89,312,800 
128,893,020 
133,139,090 
136,919,920 
103,959,165 
118,498,475 
163,431,814 
199,400,603 
215,537,169 
145,692,279 
160,624,313 
122,216,164 
113,518,030 
128,696,033 


"iVhile  receipts  of  grain  and  grain  products  at  Buffalo  are  much 
greater  than  at  other  eastern  lake  ports,  still  there  is  a  substantial 
movement  to  Erie,  Pa.,  and  a  smaller  movement  to  Fairport,  Ohio, 
in  addition  to  a  large  movement  through  the  Welland  Canal  to 
points  east  of  Buffalo.  It  will  be  seen,  therefore,  that  this  traffic  has 
been  for  many  years  and  is  still  of  very  great  volume. 

Flour  shipped  by  the  lake  and  rail  route  always  moves  from  the 
point  of  origin  to  the  Atlantic  seaboard  upon  a  through  bill  of  lading 
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at  a  through  rate;  when  the  destination's  a  foreign  one  the  shipment 
is  usually  upon  a  through  bill  to  the  foreign  point.  While,  therefore, 
large  quantities  of  this  flour  are  stored  at  Buffalo  and  other  lake  ports 
temporarily  before  being  taken  forward  by  rail,  this  storage  is  merely 
an  incident  to  the  carriage.  The  traffic  in  no  sense  originates  at 
Buffalo.  All  these  through  lake  and  rail  rates  on  flour,  whether  for 
export  or  for  domestic  consumption,  recognize  a  differential  of  2  and 
3  cents  to  Philadelphia  and  Baltimore. 

In  the  handling  of  grain  this  is  entirely  different.  The  shipment 
from  the  point  of  origin  to  the  lake  port  is  a  local  transaction.  The 
transportation  from  the  western  lake  port  to  Buffalo  is  another  inde- 
pendent transaction,  and  the  grain  is  then  taken  from  Buffalo  to  the 
seaboard,  whether  for  export  or  for  domestic  consumption,  at  a  new 
rate,  which  is  usually  termed  an  ex-lake  rate,  and  which  applies  to 
grain  which  has  reached  Buffalo  via  the  Lakes.  The  actual  rate  at 
which  this  grain  moves  for  export  is  one  applicable  to  lots  of  8,000 
bushels  and  is  so  much  per  bushel.  The  question  before  us  is,  Should 
this  export  rate  be  the  same  to  all  the  ports,  or  should  Baltimore  or. 
Philadelphia  enjoy  a  differential  upon  this  as  they  do  upon  all-rail 
grain? 

This  ex-lake  business  was  not  referred  to  in  the  agreement  of  1877 
nor  was  it  mentioned  in  the  Fink  report  or  the  award  of  the  advisory 
commission.  The  reason  for  this  is  not  very  clear.  It  appears, from 
the  table  above  given  that  in  1877  the  receipts  of  flour  at  Buffalo  were 
700,000  barrels  and  of  grain  in  round  numbers  63,000,000  bushels,  and 
we  know  from  further  evidence  in  the  case  that  nearly  6,000,000 
bushels  of  grain  were  handled  that  year  through  the  port  of  Erie, 
where  the  Pennsylvania  Railroad  had  constructed  an  elevator  as  early 
as  1869.  Mr.  Guilford  indicates  that  this  grain  was  carried  mostly 
by  canal  in  these  early  days,  but  the  tables  in  evidence  show  that  only 
39,000,000  bushels  of  wheat  and  corn  were  received  by  canal  at  New 
York  during  the  year  1877  against  63,000,000  received  at  Buffalo,  and 
that  in  1880,  68,000,000  bushels  of  wheat  and  corn  reached  New  York 
by  canal  while  the  receipts  at  Buffalo  were  10-4,000,000  bushels.  It 
is  possible  that  Philadelphia  and  Baltimore  lines  did  not  at  that  time 
have  working  arrangements  by  which  they  could  reach  Buffalo;  at 
any  rate  this  ex-lake  differential  evidently  was  not  a  thing  of  impor- 
tance until  about  1890.  Mr.  Guilford  states  that  the  railroads  deter- 
mined to  compete  with  the  canal  for  this  Buffalo  grain  in  1891  and 
that  this  brought  the  differential  into  prominence.  Mr.  Thayer,  tes- 
tifying for  the  Pennsylvania  lines,  states  that  an  agreement  was 
formed  as  ealy  as  1889  by  which  a  differential  was  allowed  to  Phila- 
delphia and  Baltimore  upon  this  ex-lake  grain,  not  to  exceed  the 
amount,  of  the  all-rail  diSEerential.  According  to  the  testimony  of 
Mr.  Guilford  the  differential  from  about  1891  to  1895  was  one-half 
cent  per  bushel  on  heavy  grains.  In  1895  rates  were  badly  demoral- 
ized and  no  fixed  schedule  was  maintained,  but  in  1896  the  Joint 
Traffic  Association,  which  had  been  organized  for  the  purpose  of  fix- 
ing and  maintaining  rates,  established  a  differential  of  1  cent  per 
bushel  on  ex-lake  grain  in  favor  of  Baltimore  and  Philadelphia. 
This  continued  in  effect  until  1898,  when  the  Joint  TraiRc  Association 
reversed  its  former  holding  and  abolished  the  differential  altogether. 
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Witnesses  for  New  York  stated  that  from  this  time  until  the  fall  of 
1903  no  differential  was  allowed  Philadelphia  or  Baltimore  from 
Buffalo  or  Erie.  Mr.  Thayer  states  that  the  differential  was  abol- 
ished on  cargo  shipments  in  1898,  but  that  it  continued  to  be  applied 
to  berth  shipments  until  1900. 

We  are  inclined  to  think  that  a  differential  was  insisted  upon  and 
generally  taken,  when  rate  conditions  permitted,  by  the  Philadelphia 
and  Baltimore  lines  until  the  action  of  the  Joint  Traffic  Association 
in  1898.  It  may  be  that  this  differential  was  still  applied  for  some 
little  time  by  Philadelphia  and  Baltimore  lines  to  berth  business. 
For  a  time  Philadelphia  lines  remitted"  the  elevator  charges  at  that 
port  on  ex-lake  grain.  From  1900  to  the  fall  of  1903  no  differential 
was  claimed  in  favor  of  Baltimore  and  Philadelphia  from  either 
Buffalo  or  Erie,  but  it  appears  that  the  Baltimore  and  Ohio,  which 
owns  an  elevator  at  Fairport,  Ohio,  took  during  all  that  time  a  differ- 
ential of  four-tenths  of  1  cent  per  bushel  upon  Baltimore  shipments 
through  that  port. 

It  may  be  generally  remarked  with  respect  to  these  ex-lake  rates 
that  competition  was  strong  and  that  rates  were  in  consequence  very 
much  demoralized  until  the  formation  of  what  has  been  known  as 
the  Buffalo  grain  pool.  This  is  an  association  of  lines  transporting 
grain  from  Buffalo  to  New  Yoi'k  through  which  the  traffic  is  divided 
in  given  proportions.  It  was  said  in  this  case,  and  had  appeared  in 
former  investigations  by  this  commission,  that  previous  to  the  organi- 
zation of  this  committee  or  association,  grain  had  been  carried  from 
Buffalo  to  New  York  and  Boston  at  as  low  as  2^  cents  a  bushel,  but 
since  the  establishment  of  this  arrangement  rates  have  been  advanced 
and  well  maintained.  Philadelphia  and  Baltimore  lines  have  at  no 
time  been  parties  to  this  organization,  but  have  apparently  main- 
tained the  rates  established  by  it. 

The  distance  from  Buffalo  to  New  York,  Philadelphia,  and  Balti- 
more is  almost  exactly  the  same,  being  about  400  miles.  Buffalo  is 
not  in  a  differential  territory,  and,  so  far  as  we  can  learn,  no  differen- 
tial rates  prevail  to  the  various  ports.  Large  quantities  of  ex-lake 
wheat  are  ground  at  Buffalo,  but  the  product  in  all  cases  goes  for- 
ward whether  for  domestic  consumption  or  export  at  the  same  rate 
to  the  three  ports. 

The  Baltimoi'e  and  Ohio  Railroad  Company  owns  and  maintains 
an  elevator  at  Fairport,  Ohio,  as  just  said,  through  which  it  handles 
a  limited  quantity  of  ex-lake  grain.  There  appears  to  be  consider- 
able elevator  capacity  at  Erie,  Pa.,  and  both  the  Baltimore  and  Ohio 
and  the  Pennsylvania  handle  grain  through  this  lake  port.  The 
quantity  so  handled  is  considerable,  having  been  as  high  as  16,000,000 
bushels  per  year ;  but  this  movement  seems  to  have  declined  in  recent 
years  and  was  always  insignificant  in  comparison  with  Buffalo. 
Fairport  and  Erie  are  both  in  differential  territory,  but  seemed  to 
be  the  opinion  of  all  witnesses  that  upon  export  grain  the  rate  from 
the  three  ports  should  be  the  same. 

The  table  below  gives  in  percentages  the  receipts  from  1892  to 
1903,  inclusive,  of  ex-lake  grain  at  New  York,  Philadelphia,  and 
Baltimore, 
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To  New 
York 
from 

Buffalo. 

To  Philadelphia. 

To  Baltimore. 

Year. 

Erie. 

Buffalo. 

Total. 

Brie. 

Fair- 
port. 

Total. 

1892 

74.8 
65.7 
67.1 
88.8 
68.9 
75.4 
77.4 
82.0 
76.4 
84.7 
77.0 
82.0 

9.4 
14.4 
10.6 
1.8 
6.7 
6.1 
6.0 
6.2 
5.8 
2.2 
2.0 
2.4 

6.1 

7.2 
14.5 
4.5 
10.7 
6.2 
9.0 
9.1 
8.8 
10.2 
16.4 
12.8 

14.5 
21.8 
25.1 
6.3 
16.4 
11.3 
15.0 
15.3 
14.6 
12.4 
18.4 
15.2 

9.9 
12.4 
6.8 
4.7 
6.6 
6,4 
4.1 
1.4 
4.5 
.1 
3.2 
2.8 

.8 

.3 

1.0 

.2 

-       8.1 

6.9 

3.5 

1.3 

4.5 

2.8 

1.4 

10.7 

1893      

12.7 

1894 

7.8 

1895 

4.9 

isai)  • 

14.7 

18117 

13.3 

1898 

7.6 

1899    

2.7 

1900 

9.0 

1901 

2.9 

1902        

4.6 

1903  (6  months) 

2.8 

It  was  said  on  behalf  of  Boston  that  the  elevation  charges  at  that 
port  were  higher  than  at  Baltimore  and  Philadelphia,  and  such 
appears  to  be  the  fact.  The  elevation  charge  at  the  two  latter  cities 
is  three-fourths  of  a  cent  per  bushel,  including  free  storage  for  the 
first  twenty  days,  while  for  the  same  service  at  Boston  the  charge  is 
nine-tenths  of  a  cent  per  bushel.  Against  this,  however,  is  an  offset 
which  leaves  a  difference  against  Boston  of  0.12  of  a  cent  per  bushel. 
We  understand  that  the  elevators  at  Boston  are  owned  and  operated 
by  the  railroads. 

On  the  part  of  Baltimore  and  Philadelphia  it  was  urged  that  the 
cost  of  insurance  was  greater  from  those  ports  than  from  Boston  or 
New  York.  It  appears  that  the  quoted  rates  are  the  same  from  all 
four  ports,  but  from  actual  transactions  it  rather  seems  that  in  many 
instances  marine  insurance  is  higher  from  Baltimore  and  probably 
Philadelphia  than  from  the  other  two  ports.  This  would  be  in  tha 
long  run  a  real  disadvantage  against  these  ports,  but  there  is  no 
testimony  in  this  case  from  which  we  can  place  any  exact  figure 
upon  that  disadvantage. 

Considerable  testimony  was  introduced  to  show  that  in  the  past 
rates  had  not  been  maintained.  This  is  a  matter  of  common  knowl- 
edge. It  appeared  in  the  former  investigation  before  us  that  for  a 
short  time  after  the  act  to  regulate  commerce  took  effect  published 
schedules  were  fairly  well  observed  and  that  for  a  few  weeks  and 
perhaps  months  after  the  organization  of  the  Joint  Traffic  Associa- 
tion these  grain  rates  were  pretty  well  maintained,  but  it  was  prac- 
tically conceded  that  at  all  other  times  they  had  been  more  or  less 
departed  from.  It  is  our  impression,  however,  that  there  has  at  all 
times  been  a  substantial  difference  in  favor. of  the  differential  ports. 
There  was  upon  the  published  schedule  an  actual  differential,  and 
lines  leading  to  Baltimore  and  Philadelphia  have  probably  departed 
as  much  from  the  rate  as  their  competitors  to  New  York.  At  the 
same  time,  as  we  observed  in  the  former  case,  the  fact  that  rates 
have  not  been  maintained  has  made  it  impossible  to  determine  the 
actual  effect  of  these  differential's  upon  the  movement  of  this  traffic. 
It  is  now  said  that  since  the  spring  of  1902  rates  have  been  main- 
tained, and  we  are  inclined  to  the  opinion  that  these  grain  rates  in 
the  main  have  been. 

This  investigation  nominally  covered  import  as  well  as  export 
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traffic,  and  some  testimony  was  introduced  by  the  New  York  interests 
upon  this  branch  of  the  inquiry;  but  no  evidence  on  this  point 
was  offered  by  the  other  ports  and  the  subject  has  been  scarcely 
referred  to  in  argument.  Under  these  circumstances  it  would  not  be 
profitable  to  attempt  any  discussion  of  that  matter. 

CONCLUSIONS. 

The  controversy  before  us  relates  to  what  are  known  as  the  "  port 
differentials  "  and  is  one  of  long  standing.  The  dispute  began  when 
rival  lines  of  railway  first  connected  the  West  with  the  four  Atlantic 
ports  involved.  It  has  produced  numerous  rate  wars,  has  been  the 
subject  of  arbitration,  has  been  considered  by  this  Commission  upon 
complaint  of  one  locality,  and  is  now  under  investigation  by  us  again 
at  the  general  request  of  the  four  ports  especially  interested  and  of 
many  interior  shippers. 

The  question  itself  is  readily  comprehended.  That  section  bounded 
on  the  east  by  a  line  drawn  from  Pittsburg  to  Buffalo,  on  the  south  by 
the  Ohio  River,  on  the  west  by  the  Mississippi  River,  and  on  the  north 
by  the  Great  Lakes,  and  a  line  drawn  west  from  Chicago  to  Dubuque 
is  known  as  differential  territory.  Rates  between  points  in  this  terri- 
tory and  New  York  City  are  based  upon  the  Chicago-New  York  rate; 
that  is,  the  rate  between  any  point  in  this  territory  and  New  York  is 
either  the  same  as  the  Chicago  rate  or  a  certain  percentage  of  that  rate. 
To  other  points  upon  the  Atlantic  seaboard  the  rate  is  higher  or  lower 
than  that  to  New  York  by  a  given  number  of  cents  per  hundred 
pounds.  Rates  upon  all  classes  and  all  commodities,  with  the  excep- 
tion of  grain  and  iron  articles,  are  2  cents  lower  to  Philadelphia  and 
3  cents  lower  to  Baltimore  than  to  New  York.  To  Boston  rates  are 
the  same  as  to  New  York  on  export  traffic,  while  on  domestic  traffic 
they  are  higher  by  arbitrarj;^  amounts  ranging  from  7  cents  per  hun- 
dred pounds  on  first  class  to  2  cents  on  sixth  class  and  most,  if  not  all, 
commodities.  These  arbitrary  differences  above  or  below  the  New 
York  rate  are  termed  in  this  proceeding  differentials.  No  question 
is  made  as  to  the  propriety  of  these  differentials  on  domestic  traffic, 
but  it  is  insisted  that  they  should  not  be  allowed  on  export  business. 

It  should  be  observed  that  while  these  differentials  apply  in  theory 
only  to  traffic  from  differential  territory  they  in  fact  apply  to  all 
traffic  which  passes  through  this  territory.  A  glance  at  the  railroad 
map  of  the  country  shows  that  this  includes  virtually  all  traffic  which, 
originating  west  of  Buffalo  and  Pittsburg,  passes  out  through  the 
Atlantic  ports  north  of  Norfolk ;  and  it  will  further  be  seen  by  refer- 
ence to  the  tables  given  in  the  findings  of  fact  that  this  embraces  a 
very  considerable  part  of  the  rail  movement  by  which  our  entire 
exports  reach  the  seaboard. 

When  the  Commission  examined  this  subject  in  the  Produce  Ex- 
change Case  (7  I.  C.  C.  Rep.,  612),  its  only  function  was  to  determine 
whether  the  act  to  regulate  commerce  had  been  violated.  Our  rela- 
tion to  the  subject  to-day  is  a  broader  one,  certainly  if  we  comply 
with  the  request  of  the  petitioners  at  whose  instigation  this  proceed- 
ing was  instituted.  We  are  to  say,  not  whether  these  differentials 
are  lawful  merely,  but  whether,  on  the  whole,  considering  the  inter- 
ests of  all  parties,  they  are  fair.    Counsel  for  the  city  of  New  York, 
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in  commenting  upon  this,  remarked  that  this  controversy  might, 
therefore,  for  the  first  time  be  settled  upon  correct  fundamental  prin- 
ciples. We  have  endeavored  to  find  some  fundamental  principle 
by  the  application  of  which  this  dispute  might  be  laid  at  rest,  but 
entirely  without  success.  It  is  said  that  a  fair  differential  is  one 
which  would  give  to  these  several  ports  the  traffic  to  which  they  are 
entitled.  It  is  also  said  that  these  several  ports  are  entitled  to  what 
of  this  traffic  they  can  obtain  under  a  fair  differential.  New  York 
urges  that  its  facilities  upon  the  ocean  must  not  be  interfered  with, 
while  Baltimore  and  Philadelphia  assert  with  equal  positiveness  that 
they  must  not  be  deprived  of  their  advantages  upon  the  land.  While 
there  is  no  fundamental  principle,  however,  which  can  be  applied, 
there  are  certain  fundamental  considerations  which  should  be  kept 
in  mind. 

If  it  can  be  properly  done  these  ports  should  all  be  kept  open  f©r 
the  transaction  of  this  export  business  upon  such  terms  that  each  one 
may  fairly  compete  for  it.  No  marked  advantage  should  be  given, 
certainly  not  by  the  creation  of  artificial  conditions,  to  any  one  port 
over  the  other.  The  ideal  condition  would  be  the  establishment  of 
such  rates  that  enterprise  at  either  port  in  the  way  of  improvement 
in  service  or  facilities  might  be  rewarded  by  increased  business,  and 
that  there  might  exist  that  healthy  struggle  of  locality  against 
locality  which  is  the  best  security  for  proper  commercial  develop- 
ment. This  is  justly  demanded  by  the  interests  of  the  communities 
involved.  .  / 

In  disposing  of  this  question  the  interests  of  the  carriers  which 
serve  these  communities  should  be  none  the  less  kept  in  view.  If, 
again,  it  can  be  properly  done,  these  rates  should  be  so  adjusted  that 
this  competitive  traffic  will  be  fairly  distributed  between  the  differ- 
ent lines  of  railway  which  serve  these  ports.  Each  one  of  these  four 
cities  is  reached  by  two  or  more  great  railway  systems.  The  pros- 
perity of  these  cities  and  systems  can  not  be  separated.  The  ability 
of  a  railroad  to  adequately  discharge  its  duty  for  a  reasonable 
charge  depends  upon  the  business  which  it  can  obtain,  and  no  one 
of  these  systems  should  be  deprived  of  its  fair  portion  of  this  enor- 
mous export-  traffic.  The  purpose  of  these  differentials  from  the 
first  has  been  to  distribute  this  business  between  the  different  car- 
riers, arid  we  said  in  our  former  report  that  this  was  not  improper 
unless  the  means  used  were  improper. 

It  should  be  noted  that  this  discussion  is  confined  entirely  to  the 
four  ports — Boston,  New  York,  Philadelphia,  and  Baltimore.  While 
others  are  directly  affected  by  these  differentials  they  have  not  been 
represented  upon  this  hearing  and  are  not  considered,  except  in  so  far 
as  it  may  be  necessary  to  keep  in  mind  the  effect  of  our  conclusions 
here  upon  conditions  elsewhere. 

No  fact  has  been  more  persistently  urged  upon  our  attention  than 
the  location  of  Baltimore  and  Philadelphia,  as  compared  with  New 
York  and  Boston  in  point  of  distance.  Baltimore  is  111  miles  and 
Philadelphia  90  miles  nearer  than  New  York  to  Chicago.  The 
greater  part  of  the  traffic  to  which  these  differentials  apply  does  not 
originate  at  Chicago,  but  we  have  seen  that  Chicago  may  be  taken 
as  a  representative  point  of  origin  without  injustice  to  New  York. 
This  difference  in  distance,  if  there  were  no  competitive  conditions, 
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would  justify  a  lower  rate  to  Philadelphia  and  a  still-  lower  rate  to 
Baltimore. 

These  differentials  have  undoubtedly  been  established  in  the  past 
with  a  view  amlost  entirely  to  their  influence  upon  the  movement  of 
export  business.  It  is,  however,  of  importance  that  rates  between 
these  cities  and  the  West  should  be  fairly  adjusted  with  respect  to 
domestic  traffic.  If  the  supplies  with  which  the  artisans  of  Baltimore 
work  and  upon  which  the  population  of  Baltimore  lives  are  trans- 
ported for  a  less  cost  from  the  West  to  Baltimore  while  the  products 
of  its  factories  are  sent  back  at  a  less  cost  to  be  consumed  in  the  West, 
this  would  be  an  important  element  making  for  the  prosperity  of  that 
locality  as  compared  with  other  localities  where  the  cost  of  trans- 
portation was  more.  Now,  if  there  had  been  no  export  business  in  the 
past,  if  these  domestic  rates  had  been  adjusted  solely  with  a  view  to 
what  was  right  between  the  communities,  it  is  altogether  probable 
that  the  differentials  in  favor  of  Baltimore  and  Philadelphia  would 
have  been  even  greater  than  they  are  to-day.  When  the  differential 
on  grain  was  reduced  in  1899  and  again  when  that  on  iron  articles 
was  halved  in  1904,  the  former  differences  on  domestic  rates  were  left 
in  effect.  There  can  be  little  doubt,  therefore,  and  we  have  so  stated 
in  the  findings  of  fact,  that  a  fair  recognition  of  the  advantage  of 
these  two  southern  ports  in  the  matter  of  distance  would  entitle  them 
to  as  great  a  differential  as  3  cents  to  Baltimore  and  2  cents  to  Phila- 
delphia. 

It  should  be  further  noticed  that  not  only  have  these  communities, 
when  considered  as  points  of  final  destination,  a  right  to  a  lower  rate 
than  New  York  on  traffic  from  this  territory,  but  the  carriers  which 
transport  that  traffic  may  properly  exact  from  shippers  to  New  York 
a  higher  rate  if  they  see  fit.  The  Pennsylvania  Eailroad  is  the  short 
line  to  New  York.  Traffic  over  that  line  for  New  York  passes 
through  Philadelphia  and  90  miles  beyond.  The  expenses  of  delivery 
at  New  York  are  materially  more  than  in  Philadelphia.  There  is  no 
just  principle  which  would  compel  this  company  against  its  will  to 
apply  at  New  York  the  same  rate  as  at  Philadelphia  when  the  cost  of 
rendering  that  service  is  distinctly  greater.  It  might  as  a  matter  of 
competition  see  fit  to  do  so,  but  it  could  not  with  justice  be  com- 
pelled to. 

If  these  differentials  fairly  recognize  the  advantages  of  Baltimore 
and  Philadelphia,  upon  what  theory  can  they  be  reduced  or  abol- 
ished? It  is  said  that  these  cities  labor  under  certain  disadvantages 
in  the  way  of  water  transportation  as  compared  with  New  York  and 
Boston.  Now,  what  can  be  more  just  than  to  give  to  each  port  the 
inland  rate  to  which  its  location  entitles  it  and  to  let  it  obtain  such 
portion  of  this  export  traffic  as  its  ocean  facilities  can  win  for  it? 
Does  not  this  award  to  each  locality  the  exact  benefit  of  its  location 
and  is  not  any  other  rule  to  an  extent  unjust? 

The  answer  is  found  in  the  fact  that  this  traffic  does  not  stop  at  the 
seaboard,  but  is  carried  to  foreign  destinations.  The  port  of  export 
is  but  a  single  station  as  it  were  upon  the  through  line. 

This  traffic  in  point  of  fact  originates  at  a  great  number  of  interior 
points  and  reaches  numerous  foreign  destinations,  but  we  may  assume 
for  the  purpose  of  illustration  that  it  all  comes  from'  Chicago  and  all 
goes  to  Liverpool.    It  is  apparent  that  it  may  be  transported  between 
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these  points  by  any  of  the  four  ports  in  question.  The  distance  by 
rail  is  somewhat  shorter  to  Baltimore  and  Philadelphia  than  to  Bos- 
ton and  New  York.  Upon  the  other  hand,  the  water  distance  is 
somewhat  less  from  Boston  and  New  York  than  from  Philadelphia 
and  Baltimore.  The  entire  through  distance  does  not  greatly  vary. 
In  other  words,  this  traffic  is  fairly  competitive,  and  rates  ought, 
therefore,  to  be  so  adjusted  that  rival  routes  can  fairly  compete  for  it. 

Apply  for  a  moment  the  rule  suggested  by  Baltimore  and  Phila- 
delphia to  the  movement  of  this  traflic.  The  domestic  rate  to  Balti- 
more is  3  cents  lower  and  to  Philadelphia  2  cents  lower  than  to  New 
York.  The  domestic  rate  to  Boston  is  2  cents  higher  than  to  New 
York  upon  low-grade  freight  and  considerably  more  upon  the  higher 
classes.  Now,  what  would  be  the  result  if  carriers  were  compelled 
to  charge  their  domestic  rates  upon  export  traffic  ?  Plainly  it  would 
shut  up  the  port  of  Boston.  This  fact  has  been  obvious  from  the 
first,  and  it  has  always  been  conceded  that  export  rail  rates  to  Boston 
might  be  lower  than  domestic  rates  and  not  higher  than  export  rates 
to  New  York.  This  was  so  specified  in  the  agreement  of  1877.  It 
was  recognized  as  necessary  by  the  award  of  the  advisory  commis- 
sion. It  has  been  formally  approved  in  two  instances  by  this  Com- 
mission :  In  the  Matter  of  the  Export  Trade  of  Boston,  1 1.  C.  C.  Rep., 
24;  1  Inters.  Com.  Eep.,  25;  Kemble  v.  Boston  &  Albany  Eailroad 
CoHip'any,  8  I.  C.  C.  Eep.,  110.  Nothing  can  be  more  certain  than  that 
these  inland  rates  upon  export  traffic  should  be  treated  as  a  part  of 
the  entire  through  rate. 

The  real  question  is  on  what  basis  shall  rates  be  equalized  through 
the  various  ports.  New  York  and  Boston  insist  that  the  through 
rates  should  be  ma'de  the  same' in  amount  by  all  the  ports.  The 
through  rate  is  made  by  adding  together  the  inland  rail  rate  from 
the  interior  to  the  port  of  export  and  the  water  rate  from  the  port 
of  export  to  the  foreign  destination.  These  localities  contend  that  if 
the  water  rate  from  a  given  port  is  higher  the  rail  rate  to  that  port 
may  be  correspondingly  lower,  but  only  sufficiently  lower  to  make 
the  through  rate  the  same.  They  further  contend  that  water  rates  are 
in  fact  substantially  the  same  from  Baltimore  and  Philadelphia  as 
from  Boston  and  New  York,  and  that  therefore  the  inland  rail  rates 
to  those  ports  should  also  be  the  same.  Baltimore  and  Philadelphia 
urge  that  there  are  certain  advantages  at  New  York  and  Boston  in 
the  water  route  which  upon  the  same,  through  rate  would  attract  traf- 
fic to  those  ports  a,t  their  expense,  and  they  urge  that  these  advantages 
shall  also  be  equalized,  so  that  not  the  thrqugh  rate  but  the  advantages 
of  transportation  through  the  several  ports  shall  be  made  equal. 

The  purpose  is  to  permit  these  carriers  and  the  ports  which  they 
serve  to  compete  for  this  traffic.  The  rates  are  to  be  so  adjusted  that 
there  can  be  fair  competition  for  this  business  via  all  the  ports,  so 
that  no  one  shall  possess  a  distinct  advantage  over  the  other.  To 
accomplish  this  result  Boston  is  allowed  to  charge  a  lower  export  rate 
than  its  domestic  rate.  New  York  is  also  permitted  in  some  instances 
to  ^ply  a  lower  differential  to  export  than  is  fixed  for  domestic 
ti'affic.  Now,  when  New  York  is  allowed  to  reduce  this  differential 
on  export  traffic,  there  is  taken  away  from  Baltimore  a  part  of  its 
natural  advantages  foi-  the  benefit  or  New  York  in  order  that  New 
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York  may  compete  for  this  traffic.  But  just  as  Baltimore  has  an 
advantage  in  distance,  so  New  York  has  certain  advantages  in  ocean 
facilities.  If,  now,  Baltimore  is  required  to  sacrifice  its  superiority 
upon  the  land  for  the  benefit  of  New  York,  why  should  not  New  York 
be  required  to  give  up  some  portion  of  its  superiority  on  the  water  for 
the  benefit  of  Baltimore  ? 

"We  do  not  wish  to  be  understood  as  saying  that  this  principle 
should  be  extended  to  the  making  of  rail  rates  between  competing 
lines.  It  may  be  that  in  such  case  the  rate  by  every  line  should  be  the 
same,  and  that  each  line  should  sustain  whatever  disability  it  has.  If 
in  this  case  it  were  possible  to  definitely  establish  the  same  through 
rate  by  all  these  ports,  if  it  ever  had  been  possible  to  do  so,  the 
advisability  of  such  an  adjustment  would  deserve  serious  consideration- 
It  is,  however,  impossible  to  apply  that  rule  in  fact.  The  ocean  rate 
from  every  port  is  continually  fluctuating  and  is  seldom  the  same  for 
two  days  in  succession.  It  even  varies  from  hour  to  hour.  The  rate 
may  be  higher  from  Baltimore  to-day  and  from  New  York  to-morrow. 
It  can  not,  therefore,  be  determined  what  inland  differential  would 
produce  equal  rates  through  all  the  ports. 

It  would  be  impossible  to  make  the  same  rate  through  all  these 
ports  unless  some  system  like  that  applied  by  southern  lines  to  the 
exportation  of  cotton  were  adopted.  Under  that  system  there  is  a 
published  inland  rate  to  the  several  ports,  but  that  rate  is  seldom 
observed.  The  ocean  rate  from  the  various  ports  is  ascertained.  To 
this  rate  is  added  the  published  inland  rate  from  a  given  point  to  the 
various  ports  and  the  rate  is  said  to  "  make  "  by  that  port  which  has 
the  lowest  combination.  Any  carrier  is  now  at  liberty  to  apply  this 
combination  through  any  other  port,  paying  whatever  it  may  find 
necessary  for  ocean  transportation  from  that  port  and  retaining  the 
balance  of  the  quoted  rate  for  its  own  service.  In  this  way  rates  are 
in  theory  the  same  via  all  the  ports. 

No  such  system  could  be  applied  to  this  traffic  through  the  ports  in 
question  without  dire  confusion.  Under  it  there  can  be  no  such  pub- 
lication of  the  rate  as  is  required  by  the  act  to  regulate  commerce. 
There  can  be  no  maintenance  of  a  fixed  inland  rate.  The  traffic  must 
in  all  cases  be  moved  upon  a  through  bill  of  lading  and  the  destina- 
tion must  be  known  when  the  rate  is  quoted  and  the  traffic  billed.  In 
actual  practice  grain  moves  to  the  seaboard  for  export  before  it  has 
been  sold  abroad,  and  it  was  stated  upon  this  hearing  that  the  same 
was  true  of  flour.  There  is  no  suggestion  that  such  a  system  could  or 
would  be  adopted,  and  without  it  an  equal  through  rate  is  impossible 
until  ocean  rates  are  named  and  maintained  in  the  same  way  that 
inland  rail  rates  are. 

While,  however,  it  would  be  impossible  to  secure  by  the  application 
of  any  inland  differential  the  same  rate  through  all  the  ports,  it 
would  be  possible  to  say  with  confidence  that  if  this  were  the  proper 
basis  of  making  the  differential  the  present  differentials  are  too  high, 
for  they  undoubtedly  exceed  the  difference  in  ocean  rates.  In  our 
opinion  they  always  have,  from  the  very  fijrst.  While  the  Thurman 
commission  reported  that  rates  from  Philadelphia  and  Baltimore 
were  higher  than  from  New  York  by  an  amount  substantially  equal- 
ing the  differentials,  Mr.  Fink,  a  much  closer  observer,  with  much 
better  means  of  information,  stated  in  his  report  of  1881  that  the  dif- 


APPENDIX  E,  635 

ference  in  ocean  rates  was  only  about  one-half  the  differential  from 
Philadelphia,  and  something  more  than  1  cent  less  than  the  differ- 
ential from  Baltimore.  This  commission  found  upon  the  former 
hearing  that  the  difference  in  ocean  rates  did  not  equal  the  differen- 
tials' We  have  now  expressed  the  belief  in  our  findings  of  fact  that 
for  the  last  seven  years  the  difference  in  ocean  rates  has  been  materially 
less  than  the  differentials.  During  all  this  time  the  inland  differen- 
tial has  been  in  effect,  and  for  the  last  two  or  three  years  it  has  been 
strictly  observed.  It  must  follow,  therefore,  that  the  rate  through 
Baltimore  and  Philadelphia  has  been  'distinctly  lower  than  the  rate 
through  New  York. 

During  all  this  time  the  ocean  rate  has  been  the  result,  for  the  most 
part,  of  free  competition.  Ships  from  Baltimore  have  obtained  the 
highest  rate  possible.  If  inland  differentials  were  made  the  same 
now  to  all  these  ports,  what  must  happen?  Clearly  the  ocean  rate 
must  be  lower  from  Baltimore  and  Philadelphia  than  from  New 
York,  for  the  through  rate  must  be  lower.  There  is  no  reason  to  sup- 
pose that  an  equal  rate  would  take  traffic  in  the  future  which  has  only 
moved  on  a  lower  rate  in  the  past.  The  real  question  is,  therefore, 
whether  ships  would  continue  to  come  to  Baltimore  and  Philadelphia 
if  they  were  obliged  to  accept  lower  rates  from  those  ports  than 
obtained  from  New  York. 

It  is  not  to  be  supposed,  that  every  ship  would  leave  Baltimore  and 
Philadelphia  at  once,  nor  that  every  ship  would  ever  forsake  those 
ports.  But  vessels  are  not  like  railways;  they  can  be  taken  to  the 
best  market.  It  fairly  appears  that  in  order  to  attract  shipping,  the 
ocean  rate  must  be  somewhat  higher  from  Baltimore  and  Philadel- 
phia than  from  Boston  and  New  York.  The  reasons  for  this  have 
been  stated  in  our  findings  of  fact  and  need  not  be  repeated. 

It  has  been  said  that  equal  rates  through  all  the  ports  have  never 
prevailed.  To  this  the  operation  of  the  minimum  freight  agreement 
affords  a  brief  exception.  From  January  1, 1902,  until  May  26,  of  the 
same  year,  rates  from  all  the  ports  to  Great  Britain  were  the  same, 
so  that  the  through  rate  was  lower  via  Baltimore  and  Philadelphia 
by  the  full  amount  of  the  differential.  On  May  26  ocean  rates  from 
these  ports  were  advanced  by  the  amount  of  the  differentials,  thus 
making  the  through  rate  from  the  interior  point  to  the  foreign  port 
,  the  same,  and  this  continued  in  effect  for  a  few  weeks.  At  the  expi- 
ration of  that  time  a  readjustment  of  ocean  rates  was  made  so  that 
the  through  rates  via  Baltimore  and  Philadelphia  were  lower  than 
through  the  ports  of  New  York  and  Boston  by  about  one-half  the 
differential,  differing  somewhat  with  different  commodities.  So  far 
as  this  experience  proves  anything,  it  seems  to  show  that  while  rates 
were  lower  through  Baltimore  and  Philadelphia  by  the  full  amount 
of  the  differentials,  traffic  was  unduly  diverted  from  Boston  and  New 
York,  and  that  when  the  through  rate  was  made  the  same  via  all 
the  ports  there  was  an  undue  diversion  to  New  York. 

In  view  of  the  fact  that  Baltimore  and  Philadelphia  have  natural 
advantages  in  location ;  that  Boston  and  New  York  have  certain  nat- 
ural advantages  in  the  way  of  ocean  facilities;  that  it  is  impossible 
to  make  and  maintain  the  same  rate  through  all  the  ports,  we  think 
the  true  inquiry  in  adjusting  this  differential  is.  What  will  equalize 
the  advantages  of  transportation  through  these  various  ports?    What 
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part  of  the  advantage  which  Baltimore  and  Philadelphia  enjoy  on 
the  score  of  the  inland  haul  shall  they  be  allowed  to  retain  to  com- 
pensate them  for  their  disadvantage  in  the  water  haul? 

The  most  important  factor  in  determining  the  route  is  undoubtedly 
the  rate.  It  was  said  in  testimony  upon  the  former  investigation 
and  has  been  repeated  in  this  that  a  difference  of  from  one-fourth 
to  one-eighth  of  a  cent  a  bushel  will  determine  the  port  by  which 
grain  shall  be  exported.  Other  traffic  is  not  equally  sensitive,  but 
it  must  follow  with  respect  to,  this  low-grade  freight  that  the  through 
rate  by  all  the  lines  should  be  substantially  the  same.  There  are, 
however,  other  considerations.  The  item  of  insurance,  quicker  and 
more  reliable  service,  more  frequent  sailings,  the  ability  to  reach  a 
greater  number  of  ports,  superior  banking  facilities  and  better  stor- 
age facilities  all  influence  the  movement  of  this  traffic,  and  in  all 
these  respects  New  York  is  superior  to  its  competitors.  The  ele- 
ments which  enter  into  the  problem  are  so  various  and  so  complex 
that  it  is  manifestly  impossible  by  any  a  priori  process  of  reasoning 
to  determine  what  inland  differential  will  equalize  all  these  advan- 
tages and  disadvantages.  This  was  the  conclusion  of  Mr.  Fink,  of 
the  advisory  commission,  and  of  this  Commission  upon  the  former 
investigation.  It  is  our  conclusion  now.  The  best  that  can  be  done 
is  to  examine  the  effect  of  these  differentials.  They  have  been  in 
operation  for  almost  thirty  years.  They  have  not  been  during  a 
large  portion  of  that  time  strictly  observed,  during  some  portions  of 
it  probably  not  much  observed ;  but  there  has  been  running  through 
the  whole  period  what  amounts  to  an  average  observance,  and  for 
the  last  two  or  three  years  they  have  been  well  maintained.  What 
does  the  result  fairly  show?  Does  this  competitive  traffic  move 
through  these  ports  freely  or  do  these  differentials  give  to  Baltimore 
and  Philadelphia  a  distinct  and  unfair  advantage  over  New  York 
and  Boston? 

In  the  examination  of  the  statistics  showing  this  movement,  cer- 
tain things  should  be  kept  in  mind. 

The  total  amount  exported  through  these  ports  must  decrease  as 
compared  with  the  total  exports  of  the  whole  country.  A  glance  at 
the  map  of  the  United  States  will  show  that  the  points  at  which  these 
exports  originate  are  much  nearer  the  Gulf  than  the  Atlantic  ports. 
In  the  early  days  of  this  business  the  South  was  prostrate  from  the 
effects  of  the  civil  war.  It  had  no  railroads  worth  the  name.  To- 
day many  lines  of  railway  connect  the  grain  fields  and  packing  houses 
of  the  West  with  Galveston  and  New  Orleans  and  the  gradients  and 
cost  of  operation  upon  those  lines  are  such  that  traffic  can  be  trans- 
ported almost  as  cheaply  per  mile  as  to  the  Atlantic  seaboard. .  These 
railroads  are  bound  to  carry  a  large  part  of  this  traffic  to  the  Gulf. 
An  examination  of  Table  No.  3  shows  the  extent  to  which  our  grain 
and  flour  exports  are  being  diverted  from  the  Atlantic  seaboard  to 
the  Gulf  ports.  Again,  within  a  comparatively  few  years  Norfolk 
and  Newport  News  have  become  important  ports  of  export.  Strong 
lines  of  railway  have  reached  deep  water  at  these  points,  have  pro- 
vided extensive  facilities  for  the  handling  of  this  business,  and  ■Will 
certainly  insist  upon  a  portion  of  it. 

The  history  of  the  Erie  Canal  has  an  important  bearing  upon  this 
question.    In  the  early  days  of  the  export-grain  movement  tiie  Great 


APPENDIX  B.  637 

Lakes  and  the  Erie  Canal  formed  the  cheapest  avenue  of  transporta- 
tion to  the  seaboard.  At  one  time  more  than  half  the  grain  which 
reached  the  city  of  New  York  came  by  canal.  It  was  that  which 
gave  New  York  its  prominence  as  a  grain-exporting  port.  To-day 
the  canal  has  almost  ceased  to  be  a  factor  in  this  situation,  and  the 
effect  of  this  upon  the  exports  of  that  port  must  not  be  overlooked. 
As  we  suggested  in  the  former  case.  New  York  has  no  vested  right  to 
the  handling  of  this  grain.  The  railroads  which  serve  New  York  can 
no  more  claim  to  carry  the  grain  which  formerly  went  by  canal  than 
those  leading  to  Philadelphia  and  Baltimore.  With  the  dropping 
out  of  the  canal  there  disappeared  a  factor  which  made  powerfully 
for  the  port  of  New  York.  When  the  improvements  to  the  Erie 
Canal  which  are  contemplated  are  completed  so  that  that  waterway 
becomes  once  more  an  actual  carrier  of  traffic,  the  effect  will  undoubt- 
edly be  to  greatly  increase  the  exports  of  grain  and  fiour  from  that 
port  in  comparison  with  the  other  three  ports  involved  in  this  hearing. 

No  comparison  by  single  years  is  of  much  value.  The  causes  which 
operate  to  induce  a  considerable;  movement  of  grain  through  one  port 
and  not  through  another  are  so  various  that  no  inference  can  be 
safely  drawn  from  the  history  of  a  single  season.  The  failure  of  a 
crop  in  a  particular  locality ;  the  presence  of  large  quantities  of  other 
freight  at  a  particular  port  may  have  this  effect.  The  last  year  upon 
which  we  had  the  statistics  on  the  former  hearing  was  1896.  New 
York  stood  aghast  at  the  falling  off  in  its  exports  of  grain  for  that 
season.  The  differential  continued  the  same  through  1897  and  1898, 
and  yet  we  find  that  the  percentage  of  New  York  had  returned  by 
the  latter  year  to  substantially  its  normal  figure.  Counsel  for  New 
York  stated  that  the  effect  of  the  ex-lake  differential  was  especially 
noticeable  and  yet  it  will  be  seen  upon  referring  to  Table  No.  9  that 
in  1897,  when  the  differential  of  1  cent  a  bushel  established  by  the 
Joint  Traffic  Association  was  in  effect,  Philadelphia  obtained  but  11 
per  cent  of  the  ex-lake  grain,  being  the  smallest,  with  the  exception 
of  1895,  for  the  twelve  years  given  in  that  table. 

An  examination  of  these  statistics  seems  to  show  that,  beginning 
with  the  year  1878,  the  first  full  year  after  these  differentials  had 
been  established  by  the  agreement  of  1877,  and  coming  down  to  the 
year  1894,  New  York  has  sensibly  declined  in  comparison  with  the 
four  ports  considered  as  a  whole,  and  that  each  of  the  other  three 
ports  has  somewhat  increased  in  comparison  with  New  York.  Bos- 
ton at  first  gained,  but  for  the  last  eight  years  has  lost ;  Philadelphia 
at  first  lost  and  latterly  has  gained ;  Baltimore  has  fluctuated  at  dif- 
ferent times,  but  on  the  whole  is  a  substantial  gainer.  The  decline 
of  New  York  is,  however,  largely  associated  with  the  falling  off  in  its 
canal  traffic;  thus,  in  the  year  1878  the  total  number  of  bushels  of 
wheat,  corn,  and  flour  exported  through  New  Yorkj  Boston,  Phila- 
delphia, Baltimore,  Norfolk,  and  Newport  News  was,  according  to 
a  table  quoted  in  the  brief  of  New  York,  175,000,000  in  round  num- 
bers. Of  this  New  York  exported  54.1  per  cent;  Boston,  6.8  per  cent; 
Philadelphia,  16.7  per  cent;  Baltimore,  22.3  per  cent;  Norfolk  and 
Newport  News,  nothing.  In  the  year  1903  the  exports  through  the 
Sjjme  ports  were  135,000,000  buslv-ls,  of  which  New  York  "had  37.5 
per  cent;  Boston,  9.6  per  cent;  Philadelphia,  17.4  per  cent;  Balti- 
more, 28.1  per  cent;  Norfolk,  1.1  per  cent,  and  Newport  News, 
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6.3  per  cent.  In  1878  the  canal  brought  to  New  York  64,000,000 
busliels,  while  in  1903  it  brought  only  13,000,000  bushels. 

New  York  is  still  well  in  advance  of  any  other  one  port.  In  the 
year  1903  it  exported  44.4  per  cent  of  the.  grain,  38.2  per  cent  of 
the  flour,  and  62.7  per  cent  of  the  provisions  passing  out  through 
the  four  ports.  It  should  be  remembered  that  the  effect  of  these 
differentials  is  confined  to  low-grade  traffic;  practically  all  of  the 
higher  classes  of  freight  still  move  out  through  New  York.  It  was 
said  with  truth  upon  the  argument  that  the  value  of  the  exports 
and  imports  passing  through  a  particular  port  has  little  weight  as 
showing  the  amount  of  the  traffic;  yet  it  is  somewhat  significant  that 
of  all  exports  passing  out  through  these  four  ports  in  1893  New 
York  exported  in  value  67  per  cent,  and  that  of  the  imports"^  flowing 
in  through  these  four  ports  New  York  had  in  value  that  same  year 
78  per  cent ;  of  the  whole  United  States,  60.3  per  cent.  It  can  hardly 
be  said  that  there  is  any  such  marked  diversion  of  traffic  from  the 
port  of  New  York  as  would  warrant  the  interference  of  Government 
to  prevent  it. 

While  holding  in  the  former  case  that  there  was  no  such  arbitrary 
interference  with  the  movement  of  this  traffic  upon  the  part  of  the 
carriers  as  would  constitute  a  violation  of  the  act  to  regulate  com- 
merce, the  Commission  did  feel  that  the  differentials  upon  grain 
were  probably  too  large.  This  mainly  arose  from  the  fact  that 
from  various  causes  set  forth  in  that  report  a  differential  of  3  cents 
was  much  more  potential  in  sending  traffic  through  the  port  of  Balti- 
more in  1897  than  it  had  been  in  1877  or  in  1882.  Had  we  been  acting 
in  that  case  in  the  capacity  of  an  advisory  commission  we  should 
probably  have  recommended  the  reduction  of  those  differentials.  They 
were,  in  fact,  reduced  one-half  by  the  voluntary  action  of  the  car- 
riers in  1899,  and  we  are  satisfied  that  the  differentials  of  1  cent  and 
1^  cents,  which  were  then  established  and  which  are  still  in  effect, 
are  sufficiently  large.  We  feel  now  that  perhaps  the  differentials  on 
flour  should  be  somewhat  modified.  That  commodity  moves  to  the 
seaboard  under  substantially  the  same  conditions  and  at  practically 
the  same  cost  as  grain;  but  is  probably  somewhat  less  influenced  by 
the  ocean  rate  than  grain.  About  the  only  thing  which  is  made 
reasonably  certain  by  the  statistical  tables  offered  in  evidence -is  that 
Boston  has  distinctly  lost  and  that  Baltimore  and  especially  Phila- 
delphia have  distinctly  gained  in  exports  of  flour.  We  are  inclined 
to  think  that  this  differential  should  be  made  2  cents  at  Baltimore 
and  1  cent  at  Philadelphia.  We  have  no  knowledge  whatever  as  to 
the  movement  of  iron  and  steel  articles,  in  case  of  which  these  differ- 
entials were  reduced  in  1904,  and  can,  therefore,  express  no  opinion 
as  to  their  propriety. 

Boston  insists,  that  if  Philadelphia  and  Baltimore  are  entitled  to  a 
differential  against  New  York  it  is,  for  the  same  reasons,  entitled  to 
some  consideration.  We  found  on  the  former  hearing  that. ocean 
rates  from  Boston  had  been  lower  than  from  New  York,  and  since 
the  inland  rate  has  always  been  the  same,  this  must  indicate  that  the 
total  through  rate  by  the  port  of  Boston,  as  well  as  by  Baltimore  and 
Philadelphia,  must  be  lower  than  through  New  York.  It  appears 
from  the  evidence  in  this  case  that  at  the  present  time  ocean  rates  are 
substantially  the  same  from  both  these  ports.    It  is,  theref<M:e,  pos- 
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sible  that  in  the  future  it  may  become  evident  that  Boston  can  not 
fairly  compete  for  this  traffic  upon  the  present  basis ;  but  we  do  not 
feel  that  the  record  before  us  would  justify  that  inference  to-day. 
We  desire  to  call  especial  attention  to  the  fact  that  these  differentials 
have  not  been  fully  observed  for  a  sufficient  length  of  time  to  indicate 
exactly  what  their  effect  may  be  when  strictly  maintained  through 
a  series  of  years. 

The  immediate  cause  of  this  investigation  was  the  controversy  over 
the  differential  on  ex-lake  grain.  That  question  was  incidentally 
referred  to  in  the  former  case,  but  not  much  considered.  It  was  there 
said  that  this  grain  originated  at  the  same  point,  whether  it  reached 
the  port  of  export  by  the  all-rail  or  the  lake-and-rail  route,  and  that 
since  the  purpose  of  the  differential  was  to  distribute  the  traffic 
between  the  different  ports,  the  same  reason  which  justified  a  differ- 
ential in  one  case  would  apply  in  the  other.  It  would  follow  from 
this  reasoning  that  the  differential  in  both  cases  ought  to  be  the  same. 

Further  reflection  leads  to  the  conclusion  that  the  position  taken 
in  that  opinion  is  not  altogether  tenable.  The  origin  of  the  grain  is 
the  same  an  both  cases  and  the  t|p.ffic  is  therefore  strictly  competitive. 
It  should  not  be  regarded  as  originating  at  Buffalo  'since  it  is  only 
there  temporarily  in  transit ;  but  there  is  another  feature  of  the  case 
which  deserves  attention. 

Distance  is  important,  as  already  ol^served,  onlv  in  so  far  as  it 
affords  a  measure  of  the  cost  of  transportation.  One  point  may  be 
nearer  another  in  miles,  but  more  distant  in  cost  of  carriage.  Now, 
the  cheapest  route  by  which  this  grain  can  reach  the  seaboard  from  its 
point  of  origin  in  many  cases  is  by  rail  to  Chicago,  by  water  from 
Chicago  to  Buffalo,  and  by  rail  from  Buffalo  to  the  port  of  export; 
and  fliis  is  so  if  we  entirely  disregard  the  Erie  Canal.  It  is  a  natural 
advantage  of  the  port  of  New  York  to  be  located  on  this  route.  By 
this  route  the  distance  to  New  York,  in  cost  of  transportation,  is  no 
^eater  than  to  Philadelphia  and  Baltimore.  When  this  grain  ar- 
rives at  Buffalo  there  is,  therefore,  no  reason  growing  out  of  the. 
greater  proximity  of  Baltimore  or  Philadelphia  to  the  grain  fields 
which  justifies  or  requires  a  lower  rate  to  those  ports.  It  has  been 
seen,  however,  that  the  purpose  of  the  differential  is  to  distribute 
this  competitive  traffic  between  the  different  ports.  It  has  also  been 
seen  that  the  ocean  rate  through  Baltimore  and  Philadelphia  is  some- 
what higher,  except  on  cargo  business,  of  which  none  is  now  done, 
than  through  the  ports  of  New  York  and  Boston.  If  this  grain 
reaches  the  seaboard  by  the  all-rail  route,  the  advantage  of  Baltimore 
is  taken  away  in  favor  of  New  York  and  Boston  to  the  extent  of  one 
and  one-half  cents  per  hundred  pounds,  and  we  think  that  when  the 
same  grain  arrives  at  Buffalo  it  is  proper  for  the  same  reason  to 
take  away  something  from  the  ocean  advantage  of  New  York  in  favor 
of  Baltimore. 

This  ex-lake  grain  may  move  through  either  Fairport,  Erie,  or 
Buffalo.  Fairport  and  Erie  are  in  differential  territory,  so  that 
rates  from  these  two  points  would  be,  upon  the  ordinary  basis,  lower 
to  Philadelphia  and  Baltimore  than  to  New  York.  But  it  was  said 
in  testimony  that  with  respect  to  this  ex-lake  grain  these  three  lake 
ports  should  be  treated  alike ;  and  such  is  our  opinion.  To  apply  a 
lower  rate  to  Fairport  and  Erie  would  be  unjust  to  Buffalo.    There 


640  APPENDIX   B. 

is  now  in  effect,  pending  the  disposition  of  this  matter  by  the  Cran- 
mission,  a  differential  on  this  traffic  of  four-tenths  of  1  cent  per 
bushel  in  favor  of  Baltimore.  We  are  inclined  to  think  that  this 
should  be  modified  a  little,  and  so  modified  extended  to  Philadelphia, 
and  we  believe  that  if  this  is  done  the  differential  so  enjoyed  by  those 
two  ports  upon  this  traffic  will  certainly  not  exceed  the  average  for 
the  last  fifteen  years. 

It  may  be  asked  with  some  reason  why  a  distinction  should  be 
made  in  the  amount  of  this  differential  between  this  ex-lake  traffic 
and  that  which  reaches  these  ports  by  the  all-rail  routes.  Our 
answer  is :  These  four  cities  are  all  seaports.  This  is  a  fundamental 
advantage  of  location  which  entitles  each  and  every  one  of  them  to 
participate  in  this  export  business,  and  the  public  interest  requires 
that  this  right  shall  be  recognized.  But  each  has  certain  subsidiary 
advantages  peculiar  to  itself  which  should  be  preserved  in  so  far  as 
is  compatible  with  free  competition.  It  may  well  be,  therefore,  that 
Baltimore  should  be  given  a  somewhat  more  favorable  rate  on  all-rail 
than  on  rail-and-water  traffic,  for  it  possesses  an  advantage  in  the 
former  case  which  it  has  not  in  the  latter. 

New  York  insists  that  the  effect  of  these  differentials  is  to  force 
traffic  out  of  natural  channels  into  unnatural  and  more  expensive 
routes,  and  that  the  final  effect  is  to  impose  an  enormous  burden  upon 
the  public.  With  respect  to  all-rail  traffic  this  premise  of  fact  is  not 
well  taken.  The  actual  cost  of  delivering  grain  into  the  hold  of  a 
ship  from  the  average  point  of  origin  is  probably  3  cents  per  100 
pounds  less  at  Baltimore  than  at  New  York.  The  cost  of  the  ocean 
transportation  from  Baltimore  may  be  somewhat  greater,  although 
New  York  and  Boston  have  strenously  affirmed  the  contrary.  Hence, 
traffic  which  passes  through  New  York  and  Boston  under  the  opera- 
tion of  these  differentials  is  forced  into  a  more  expensive  route  than 
as  though  it  passed  out  through  Baltimore. 

With  respect  to  this  ex-lake  grain,  the  assumption  of  New  York 
may  be  correct,  but  we  do  not  thmk  this  consideration  should  be  con- 
trolling. To  decree  that  traffic  should  always  move  by  the  cheapest 
route  woidd  be  to  entirely  eliminate  competition,  which,  within  rea- 
sonable bounds,  is  for  the  interest  of  the  general  public. 

It  was  also  strongly  urged  upon  the  Commission  by  the  representa- 
tives of  New  York  and  Boston  that  the  desire  of  the  lines  serving 
those  ports  was  to  eliminate  the  present  differentials  by  a  reduction  in 
the  export  rate  to  those  ports,  and  it  was  said  that  this  must,  in  the 
nature  of  things,  be  a  permanent  reduction,  and  that  therefore  it 
would  result  in  a  substantial  saving  to  the  public. 

It  seems  probable  that  if  the  differentials  were  to  be  wiped  out  at 
the  present  time  this  would  be  done  by  applying  at  Boston,  New 
York,  and  Philadelphia,  upon  export  traffic,  the  domestic  rate  to 
Baltimore.  It  is  also  true  that  this  export  rate  could  not  be  advanced 
without  advancing  the  Baltimore  domestic  rate,  since  it  would  be 
impossible  to  maintain  at  that  port  a  higher  rate  on  export  than  on 
domestic  business.  But  what  possible  guaranty  is  there  that  the 
domestic  rate  at  Baltimore  would  not  be  advanced  ?  In  1902  domes- 
tic rates  to  all  these  ports  were  raised,  and  although  this  Commis- 
sion found  that  the  advance  was  unjustifiable  it  has  been  kept  in 
effect  except  during  the  season  of  lake  navigation.    The  present 
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export  rate  is  4  cents  lower  than  the  domestic  rate  at  New  York. 
If  that  domestic  rate  is  too  high  it  ought  to  be  reduced,  but  we  do 
not  think  it  would  be  just  to  the  communities  affected  nor  to  the  lines 
serving  those  communities,  nor  that  in  the  need  it  would  benefit  the 
gener^  public  to  deprive  the  ports  of  Philadelphia  and  Baltimore  of 
the  ability  to  compete  for  this  traffic. 

We  have  not  considered  west-bound  differentials  applicable  to  im- 
port traffic,  since  there  are  no  facts  in  this  record  upon  which  to  base 
an  opinion.  "With  respect  to  export  differentials  we  conclude :  That 
the  differential  on  flour,  both  all-rail  and  lake-and-rail,  should  be  2 
.  cents  per  hundred  pounds  at '  Baltimore  and  1  cent  per  hundred 
pounds  at  Philadelphia ;  that  there  should  be  allowed  both  Baltimore 
and  Philadelphia  a  differential  of  three-tenths  of  1  cent  per  bushel 
on  ex-lake  grain;  that  otherwise  the  present  differentials  should  re- 
main in  force.  This  is  not  a  proceeding  in  which  the  Commission 
could  make  an  order,  nor  do  we  intend  to  intimate  that  the  facts  ap- 
pearing would  justify  an  order  in  any  proceeding.  Our  impression 
is  that  the  above  modifications  would  be  fair  to  the  various  communi- 
ties and  lines  of  railway  interested,  and  that  it  is  in  the  public  inter- 
est that  these  differentials  should  be  so  adjusted  that  all  the  ports  and 
the  various  lines  serving  them  may  fairly  compete  for  this  traffic. 

CLEMEiifTS,  Commissioner,  digsenting: 

I  can  not  join  in  the  suggestions  of  the  majority,  which  are  in 
effect  reconmiendations  for  the  avowed  purpose  of  the  fixing  of  dif- 
ferentials in  freight  rates  on  export  traffic  moving  through  the  re- 
spective ports  in  question  and  between  the  competing  railroads  lead- 
ing thereto.  It  is  said  in  the  report,  "  It  has  been  seen,  however,  that 
the  purpose  of  the  differential  is  to  distribute  this  competitive  traffic 
between  the  different  ports ; "  also,  "  The  real  question  is,  On  what 
basis  shall  rates  be  equalized  through  the  various  ports?  "  Again  it 
is  said — 

wben  the  Commission  examined  this  subject  In  the  Produce  Exchange  case 
*  *  *  its  only  function  was  to  determine  whether  the  act  to  regulate  com- 
merce had  been  violated.  Our  relation  to  the  subject  to-day  is  a  broader  one, 
certainly  If  we  comply  with  the  request  of  the  petitioners,  at  whose  instiga- 
tion this  proceeding  was  instituted.  We  are  to  say,  not  whether  these  differ- 
entials are  lawful  merely,  but  whether  on  the  whole,  considering  the  interests 
of  all  parties,  they  are  fair. 

If  this  were  a  proceeding  against  a  carrier  reaching  by  its  lines  all 
of  the  ports  in  question  it  would  be  within  the  jurisdiction  of  the 
Commission  to  deal  with  the  differences  in  rates  as  discriminations 
between  localties  by  such  carrier  and,  if  found  undue,  to  condemn 
them.  In  the  case  of  Kemble  v.  The  Lake  Shore  and  Michigan 
Southern  Railway  Company,  referred  to  in  the  report,  the  complaint 
was  against  carriers  making  a  through  line  both  to  Boston  and  to 
New  York,  so  that  the  question  presented  was  that  of  discrimination 
by  the  same  line  as  between  the  two  places,  both  being  served  by  it. 
But  there  is  a  manifest  and  radical  difference  between  a  matter  of 
discrimination  like  that  by  a  carrier  between  places  on  its  line,  and 
which  is  clearly  covered  by  the  provisions  of  the  third  section  of  the  ■ 
act  to  regulate  commerce  and  the  fixing  of  differentials  in  rates  to  or 
through  the  various  ports  and  over  independent  and  competing  rail- 
roads. In  the  latter  case  the  law  has  undertaken  to  leave  the  free 
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play  of  competition  to  adjust  rates,  subject  only  to  the  requirements 
made  of  each  carrier  that  its  rates  shall  be  reasonable  and  just  and 
shall  not  unduly  discriminate  between  commodities  or  between  per- 
sons and  localities  reached  or  served  by  it,  and  that  duly  established 
and  published  rates  be  observed.  The  foregoing  report  proceeds  upon 
the  idea  that  there  is  some  legitimate  and  ascertainable  standard  of 
fairness  by  which  there  can  be  fixed  a  limited  and  proper  degree  of 
competition  and  measure  of  distribution  of  the  traffic  between  the 
ports  and  carriers  other  than  that  wrought  by  competition.  The  law 
undertakes  to  fix  no  such  standard  or  limitation ;  nor  does  it  authorize 
the  Commission  to  do  so  even  for  the  purpose  of  putting  to  rest  these 
questions  so  long  and  so  often  involved  in  competitive  contests  be- 
tween carriers.  The  futility  of  the  undertaking  of  the  Commission 
to  do  so  is  illustrated  in  the  following  admission  contained  in  its 
conclusions : 

We  have  endeavored  to  find  some  fundamental  principle  by  the  application  of 
which  this  dispute  might  be  laid  at  rest,  but  entirely  without  success.  If  is 
said  that  a  fair  differential  is  one  which  would  give  to  these  several  ports  the 
traffic  to  which  they  are  entitled.  It  is  also  said  that  these  several  ports  are 
entitled  to  what  of  this  traffic  they  can  obtain  under  a  fair  differential. 

The  findings  declare  "  there  is  no  testimony  in  this  record  which 
attempts  to  show  the  relative  cost  of  handling  this  traffic,"  yet  the 
question  of  a  differential  in  rates  is  intimately  connected  with  the 
question  of  the  reasonableness  of  the  ratfes  involved,  and  cost  of  serv- 
ice is  one  factor  of  too  much  importance  in  connection  therewith  to 
be  ignored.  It  is  not  enough  to  say  that  equalizing  the  export  rates 
is  but  taking  into  account  the  carriage  from  origin  to  destination  and 
taking  from  the  inland  rate  as  compensation  the  post-terminal  charges 
from  the  outports,  for  on  this  point  the  findings  are  no  more  satis- 
factory. They  say,  "  it  is  therefore  impossible  to  find  with  any  de- 
gree of  confidence  what  the  rates  from  these  ports  have  been."  The 
higher  insurance  rates  to  be  compensated  are  quite  as  elusive.  These 
it  IS  said  "  would  be  in  the  long  run  a  real  disadvantage  against  these 
ports,  but  there  is  no  testimony  in  this  case  from  which  we  can  place 
any  exact  figure  upon  this  disadvantage,"  but  the  differentials  are  to 
be  fixed  to  the  fraction  of  a  cent.  The  futility  of  the  undertaking  is 
further  illustrated  in  the  following  declaration  found  in  the  opinion : 

There  is  no  just  principle  which  would  compel  this  company  against  Its  will 
to  apply  at  New  York  the  same  rate  as  at  Philadelphia,  when  the  cost  of  ren- 
dering that  service  is  distinctly  greater.  It  might,  as  a  matter  of  competition, 
see  fit  to  do  so,  but  it  could  not  in  justice  be  compelled  to. 

It  is  further  said : 

If,  again,  it  can  be  properly  done  these  rates  should  be  so  adjusted  that  this 
competitive  traffic  will  be  fairly  distributed  between  the  different  lines  of  rail- 
way which  serve  these  ports. 

Thus  it  is  seen  the  purpose  and  effect  of  the  conclusions  is  to  declare 
what  differences  in  rates  the  railroads  should  make  to  the  four  ports 
for  the  purpose  of  distributing  the  business.  Whether  the  carriers 
see  fit  to  follow  the  suggestions  of  the  Commission,  which  they  are,  of 
course,  in  no  sense  bound  to  do,  or  decline  to  accede  to  the  same  will, 
in  my  opinion,  leave  the  Commission  in  an  embarrassing  attitude. 
If  they  refuse  we  are  powerless  to  enforce  the  recommendations,  yet 
compromised  in  any  subsequent  proceeding  against  finding  other  as 
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reasonable  rates.  If  they  acquiesce  we  will  have  gone  beyond  our 
authority  to  interfere  in  the  course  of  trade,  determining  thedirection 
and  destination  of  commerce,  a  matter  with  which  we  are  not  charged. 
To-morrow  we  may  be  called  upon  to  determine  what  share  the  Gulf 
ports  may  have,  and  the  Gulf  roads  may  carry ;  the  next  day  to  fix  the 
proportion  to  which  the  Pacific  coast  is  entitled. 

While  the  situation  justified  the  inquiry,  the  facts  disclosed  do  not, 
in  my  judgment,  justify  the  conclusions  reached  for  the  reason  that 
I  believe  they  do  violence  to  the  great  principle  of  competition  which 
the  Congress  and  the  Siipreme  Court  have  so  jealously  and  consist- 
ently nourished  as  one  of  the  fundamental  rights  of  the  public.  In 
declaring  as  between  competing  lines  and  competing  ports  what  dif- 
ferentials shall  govern,  assuming  that  they  will  govern,  we  hamper 
competition,  and  by  this  regulation  of  distribution  effect  in  reality  a 
division  of  territory,  a  division  of  traffic,  and  a  division  of  earnings, 
which  in  substance  and  effect  tend  to  defeat  not  only  the  purposes  of 
the  antitrust  act  against  the  restraint  of  trade,  but  the  pooling  provi- 
sion of  the  interstate  commerce  act,  with  the  enforcement  of  which 
the  Commission  is  charged. 

In  this  thirty  years'  contest  over  the  traffic  under  consideration 
there  have  been  truces  and  arbitrations  before  this;  but  when  Mr. 
Fink  was  chosen  it  was  by  the  carriers,  and  when  Judge  Cooley  and 
his  associates,  the  advisory  commission,  were  called  in  1882,  it  was  by 
the  carriers.  When  Judge  Cooley  was  called  in  1886  on  western  dif- 
ferentials, it  was  by  the  carriers.  And  these  arbitrators  did  what? 
They  left,  as  they  were  doubtless  expected  and  as  they  were  bound  to 
do,  conditions  as  they  found  them.  The  carriers  by  competition  and 
every  device  in  economy  human  ingenuity  could  invent  had  reached 
in  these  years  of  struggle,  competition  and  the  natural  course  of  trade, 
results  which  were  not  satisfactory  to  all  of  the  communities  and  to 
shippers,  and  to  satisfy  these,  disinterested  noncarriers  were  called 
in  to  give  a  lay  opinion  and  pleading  lack  of  information  and  substan- 
tial justice  they  approved  what  they  found  and  the  differentials  were 
accordingly  left  undisturbed  while  the  truce  lasted. 

May  competing  carriers  lawfully  effect  through  the  agency  of  the 
Commission  restraint  of  competition  and  trade  by  a  division  of  traffic 
between  themselves  and  the  ports  when  to  do  the  same  thing  through 
an  agency  of  their  own  would  be  unlawful?     I  think  not. 

The  expectation  of  putting  these  questions  to  ultimate  rest  could 
spring  only  from  a  Utopian  dream.  Their  permanent  rest  is  perhaps 
neither  practicable  in  view  of  the  interests  of  the  ports  and  carriers 
nor  desirable  in  the  interest  of  the  public. 

•  The  unmolested  freedom  of  competition  by  lawful  methods  permit- 
ting the  free  course  of  traffic  is  more  likely  to  give  to  each  community 
and  carrier  the  fair  and  just  rewards  of  its  enterprise  and  public 
spirit  and  just  rates  to  the  public  than  any  devised  plan  of  fixed  dif- 
ferentials between  competing  carriers  to  compose  conflicting  interests 
by  apportionment  of  the  traffic  and  which  in  the  nature  of  the  case 
must  be  more  or  less  arbitrary.  It  is  at  least  safe  to  keep  within  both 
the  spirit  and  letter  of  the  law. 
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FEDERAL  STATUTES  ON  INTERSTATE  COMMERCE. 


The  following  title  from  "  Federal  Statutes  Annotated — Evidence  to  Interstate  Com- 
merce"— Is  reprinted  as  a  part  of  the  hearings  before  the  Interstate  Commerce  Committee 
of  the  United  States  Senate,  by  permi:3slon  of  the  publishers,  The  Edward  Thompson 
Company,  of  Northport  (Long  Island),  N.  Y.,  in  accordance  with  the  following  message: 

NOETHPORT,  N.  Y.,  May  IS,  1905. 
Hon.  S.  B.  Elkins. 

Chairman  Interstate  Commerce  Committee,  Senate,  Washington,  D.  C: 
It  Is  a  pleasure  to  grant  your  committee  the  privilege  of  printing  In  your  hearing  and 
without  charge  the  title  "  Interstate  Commerce     from  volume  3,  Federal  Statutes  Anno- 
tated, providing  credit  Is  given  that  publication  and  the  copyright  notice  Is  repeated. 

Bdwahd  Thompson  Company. 


INTERSTATE  COMMERCE. 

Act  of  Febraary  4, 1887,  ch.  104, 

Sec.  1.  Common  carriers  in  interstate  traffic — Railroad  and  transportation 
defined — Charges  to  be  reasonable  and  just, 

2.  Special  rates,  rebates,  etc.,  prohibited, 

3.  Undue  preferences  prohibited — Equal  facilities  except  in  terminals  to 

connecting  lines, 

4.  Long  and  short  haul  charges — Exceptions  authorized, 

5.  Pooling  agreements  prohibited, 

6.  Printed  schedules  of  rates  to  be  posted — Notice  of  advance  and  reduc- 

'tion — Joint-rate  tariffs — Effect  of  failure  to  publish  or  file  sched- 
ules, 

7.  Combinations  to  prevent  continuous  carriage  of  freight  to  destination 

prohibited, 

8.  Liability  to  persons  injured  by  violation  of  act, 

9.  Persons  damaged  may  coniplain  to  Commission  or  sue  personally, 

10.  Punishment  for  violation  or  evasion  of  the  act, 

11.  Interstate  Commerce  Commission  created — Eligibility  and  appoint- 

ment— Term  of  service,  etc., 
13.  Scope  of  Commission— Prosecution  of  proceedings — Witnesses— Depo- 
sitions— Self-criminating  testimony, 

13.  Petitions  as  to  violations  of  law— Notice  to  carrier  of  charges — Inves- 

tigations, 

14.  Written  reports  of  investigations — Beports  and  decisions  may  be 

printed  and  distributed, 

15.  Notice  to  carrier  of  violation — Record  of  compliance  with  report, 

16.  Proceedings  on  refusal  of  obedience  to  Commission — Remedies— Jury 

trials — Appeals— Costs, 

17.  Proceedings  of  Commission — Rules — Quorum— Appearances— Rec- 

ords— Seal — Oaths  and  subpoenas, 

18.  Salaries  of  Commissioners,  secretary,  and  employees — Offices — Wit- 

ness fees — Expenses, 

19.  Office  and  sessions, 

20.  Annual  reports  from  carriers  to  Commission — Contents — Uniform 

system  of  accounts, 

31.  (Ajonual  reports  to  Congress,  see  Estimates,  Appropriations,  and 

Reports,  vol.  2,  p.  984) , 

32.  Free  carriage  or  reduced  rates,  when  allowed, 
28.  (Makes  appropriations— Temporary), 

24.  When  law  takes  effect- Appointment  of  Commissioners, 
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Act  of  March  2,  1889,  ch.  383, 

Secs.  1-9.  (Amend  sees.  6,  10,  13,  14,  16.  17,  18,  21,  38), 

10.  Mandamus  to  compel  equal  facilities  to  shippers — Questions  of 
fact, 
Act  of  August  8,  1890,  oh.  728, 

Intoxicating  liquors  shipped  in  original  packages  subject  to  State  laws, 
Act  of  February  11,  1893,  ch.  83, 

Self-incriminating  disclosures  by  witnesses  in  proceedings — Refusal  to  tes- 
tify,      . 
Act  of  March  2,  1889,  ch.  411, 

Auditing  of  Commission's  expenses, 

AN  ACT  To  regulate  commerce. 
[Act  of  Feb.  4,  18S7,  ch.  104,  24  Stat.  L.  379.] 

[Sec.  1.]  {^Common  carriers  in  interstate  traffic — railroad  and  trans- 
portation defined — cliarcjes  to  he  reasonable  and  jast.'\  That  the  pro- 
visions of  this  act  shall  apply  to  any  common  carrier  or  carriers  en- 
gaged in  the  transportation  of  passengers  or  property  wholly  by  rail- 
road, or  partly  by  railroad  and  partly  by  water  when  both  are  used, 
tinder  a  common  control,  management,  or  arrangement,  for  a  con- 
tinuous carriage  or  shipment,  from  one  State  or  Territory  of  the 
United  States,  or  the  District  of  Columbia,  to  any  other  State  or 
Territory  of  the  United  States,  or  the  District  of  Columbia,  or  from 
any  place  in  the  United  States  to  an  adjacent  foreign  country,  or 
from  any  place  in  the  United  States  through  a  foreign  country  to 
any  other  place  in  the  United  States,  and  also  to  the  transportation 
in  like  manner  of  property  shipped  from  any  place  in  the  United 
States  to  a  foreign  country  and  carried  from  such  place  to  a  port  of 
transshipment,  or  shipped  from  a  foreign  country  to  any  place  in 
the  United  States  and  carried  to  such  place  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent  foreign  country:  Provided, 
however,  That  the  provisions  of  this  act  shall  not  apply  to  the  trans- 
portation of  passengers  or  property,  or  to  the  receiving,  delivering, 
storage,  or  handling  of  property,  wholly  within  one  State,  and  not 
shipped  to  or  from  a  foreign  country  from  or  to  any  State  or  Terri- 
tory as  aforesaid. 

The  term  "  railroad  "  as  used  in  this  act  shall  include  all  bridges 
and  ferries  used  or  operated  in  connection  with  any  railroad,  and  also 
all  the  road  in  use  by  any  corporation  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or  lease;  and  the 
term  "  transportation  "  shall  include  all  instrumentalities  of  shipment 
or  carriage. 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the 
transportation  of  passengers  or  property  as  aforesaid,  or  in  connec- 
tion therewith,  or  for  the  receiving,  delivering,  storage,  or  handling 
of  such  property,  shall  be  reasonable  and  just;  and  every  unjust  ana 
unreasonable  charge  for  such  service  is  prohibited  and  declared  to  be 
unlawful.    iU  Stat.  L.  379.] 

"  The  peincipal  objects  of  the  In-  corporations,  or  localities ;  to  inhibit 
TEBSTATB  CoMMEBCE  AcT  Were  to  se-  greater  compensation  for  a  shorter 
cure  just  and  reasonable  charges  for  than  for  a  longer  distance  over  the 
transportation ;  to  prohibit  unjust  dls-  same  line ;  and  to  abolish  combinations 
criminations  in  the  rendition  of  like  for  the  pooling  of  freights."  Inter- 
services  under  similar  circumstances  state  Commerce  Commission  v.  Balti- 
and  conditions;  to  prevent  undue  or  more,  etc.,  R.  Co.,  (1892)  145  TJ.  S. 
unreasonable   preferences   to   persons,  2G3 ;  T^xas,  etc.,  R.  Co.  v.  Interstate 
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Commerce  Commission,  (1896)  162 
D.  S.  197;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1897)  167  U.  S.  510;  U.  S.  v.  Missouri 
Pac.  B.  Co.,  (1894)  G5  Fed.  Rep.  905 ; 
U.  S.  V.  Hanley,  (1896)  71  Fed.  Rep. 
673 ;  Kinnavey  v.  Terminal  R.  Assoc, 
(1897)  81  Fed.  Rep.  803. 

The  Act  has  no  relation  to  and  was 
not  intended  to  reinforce  the  provi- 
sions of  the  tariff  laws.  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  221. 

The  causes  and  reasons  which  led 
to  the  enactment  of  the  Act  are  dis- 
cussed at  length  in  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1896)  162  U.  S.  197. 

Constitutionality. — ^The  Act  is  a 
constitutional  exercise  by  Congress  of 
its  power  to  regulate  interstate  and 
foreign  commerce.  Interstate  Com- 
merce Commission  v.  Brimson,  (1894) 
154  U.  S.  448;  Bullard  u.  Northern 
Pac.  R.  Co.,  (1890)  10  Mont.  168,  45 
Am.  &  Bug.  R.  Cas.  234. 

CoNSTETJCTioN  OF  AcT. — ^The  Act  will 
be  construed,  if  possible,  so  as  to 
facilitate  and  promote  commerce,  and 
not  to  hamper  or  destroy  it.  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,   (1896)   162  U.  S.  197. 

The  Act  applies  only  to  matters  in- 
volved in  the  regulation  of  commerce. 
Interstate  Commerce  Commission  v. 
Brimson,  (1894)  154  U.  S.  448. 

The  Act  should  be  broadly  construed. 
Interstate  Commerce  Commission  v. 
East  Tennessee,  etc.,  R.  Co.,  (1898) 
85  Fed.  Rep.  107. 

The  interests  of  the  seller,  the  con- 
sumer, and  the  carrier  must  all  be 
considered  in  construing  the  Act.  In- 
terstate Commerce  Commission  v. 
Louisville,  etc.,  R.  Co.,  (1896)  73  Fed. 
Rep.  409;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  197;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R. 
Co.,  {1897)  168  U.  S.  165;  Reagan  v. 
Farmers'  L.  &  T.  Co.,  (1894)  154  U.  S. 
412. 

Construction  op  Bnqlish  teaffic 
ACTS  ADOPTED. — So  far  as  the  Act 
adopts  the  provisions  of  the  prior  Eng- 
lish railway  acts,  the  construction 
given  to  such  acts  by  the  English 
courts  must  be  adopted  as  incorpo- 
rated into  the  Act.  Interstate  Com- 
merce Commission  v.  Baltimore,  etc., 
R.  Co.,  (1892)  145  U.  S.  263,  afflrming 
(1890)  43  Fed.  Rep.  37;  McDonald  v. 
Hovey,  (1883)  110  U.  S.  619;  Inter- 
state Commerce  Commission  v.  Ala- 
bama Midland  B.  Co.,  (1897)  168  U.  S. 
144;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce    Commission,     (1896)     162 


U.  S.  197;  Detroit,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  (C.  C. 
A.  1896)  74  Fed.  Rep.  803 ;  Gulf,  etc., 
R.  Co.  V.  Miami  Steamship  Co.,  (C.  0. 
A.  1898)  86  Fed.  Rep.  407 ;  Interstate 
Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  (1896)  73  Fed.  Rep.  409. 

But  regard  rqust  be  had  .to  the  dis- 
similarity of  legislation  and  methods 
of  trade  and  transportation  prevailing 
in  England.  Detroit,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  (C.  C. 
A.  1896)  74  Fed.  Rep.  832 ;  Lindquist 
V.  Grand  Trunli  Western  R.  Co.,  (1901) 
121  Fed.  Rep.  918. 

CONSTBUCTION       AGAINST       CARRIER.— 

The  Act  was  not  primarily  intended 
for  the  benefit  of  the  carrier.  Ken- 
tucky, etc.,  Bridge  Co.  v.  Louisville, 
etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  567. 

In  cases  of  doubt,  where  relief  is 
sought  in  the  interest  of  the  carrier, 
the  construction  will  be  against  the 
carrier.  Little  Rocli,  etc.,  R.  Co.  v.  St. 
Louis  Southwestern  R.  Co.,  (C.  C.  A. 
1894)  63  Fed.  Rep.  775;  Kentucky, 
etc..  Bridge  Co.  v.  Louisville,  etc.,  R. 
Co.,  (1889)  37  Fed.  Rep.  567. 

But  the  Act  will  not  be  construed  so 
as  to  abridge  the  common-law  rights  of 
carriers  further  than  its  terms  and 
purposes  require.  Interstate  Com- 
merce Commission  v.  Louisville,  etc., 
R.  Co.,  (1896)  73  Fed.  Rep.  '^GQ,  citing 
Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  (1890)  43  Fed. 
Rep.  51.  See  also  Chicago,  etc.,  R.  Co. 
V.  Osborne,  (C.  C.  A.  1892)  52  Fed. 
Rep.  914. 

Construction  as  a  whole. — "  The 
intent  of  Congress  is  to  be  gathered 
from  a  consideration  of  the  entire  Act. 
and  not  solely  from  dejtached  portions 
thereof,  and  the  familiar  rule  of  con- 
struction is  to  be  followed,  to  wit,  that, 
in  deterininlng  the  meaning  of  the 
words  employed,  the  general  purpose 
of  the  Act  and  the  evils  sought  to  be 
remedied  must  be  always  kept  in  mind, 
and,  furthermore,  parts  of  the  Act  are 
not  to  be  so  construed  as  to  defeat 
other  important  features  of  the  same ; 
nor  is  such  a  construction  to  be  given 
to  the  Act,  in  whole  or  in  part,  as  may 
tend  to  prevent  the  proper  enforce- 
ment of  the  legislative  purpose."  Van 
Patten  v.  Chicago,  etc.,  R.  Co.,  (1897) 
81  Fed.  Rep.  547. 

Act  in  part  declaratory  of  the 
COMMON  law. — In  many  of  its  fea- 
tures the  Interstate  Commerce  Act  has 
been  held  to  be  simply  declaratory  of 
the  pre-existing  common  law,  its  office 
to  that  extent  being  to  make  such  pre- 
existing law  applicable  to  a  commerce 
which  otherwise  would  be  free.  U.  S. 
V.  Hanley,    (1896)    71  Fed.   Rep.   673, 
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citing  Interstate  Commerce  Commis- 
sion V.  Baltimore,  etc.,  R.  Co.,  (1892) 
145  U.  S.  263. 

"  Tliis  Act  of  Congress,  In  so  far  as 
it  inhibits  carriers  from  the  imposi- 
tion of  unjust  and  unreasonable  rates, 
is  an  express  adoption  by  the  national 
legislature  of  the  principles  of  the 
common  law  on  this  topic."  Tift  v. 
Southern  R.  Co.,  (1903)  123  Fed.  Rep. 
792. 

Consistent  with  Anti-tbust  Act. — 
The  above  Act  to  regulate  commerce 
is  not  inconsistent  with  the  Anti-trust 
Act  of  July  2,  1890,  as  it  does  not  con- 
fer upon  competing  railroad  companies 
power  to  enter  into  a  contract  in 
restraint  of  trade  and  commerce. 
U.  S.  V.  Trans-Missouri  Freight  Assoc, 
(1897)  166  U.  S.  290. 

Effect  on  state  statutes. — State 
statutes  regulating  the  same  matters 
as  are  regulated  by  the  federal  statute 
are  void  so  far  as  they  affect  inter- 
state commerce.  Houston,  etc.,  R.  Co. 
V.  Peters,  (1897)  15  Tex.  Civ.  App. 
515.  E'or  a  full  discussion  and  illus- 
tration of  this  proposition,  see  Am. 
and  Bug.  Encyc.  of  Law  (2(1  ed.),  vol. 
17,  p.  34,  title  Interstate  Commerce. 

Caeeibbs  subject  to  Act. — Only 
railway  carriers  are  included  in  the 
Act.  U.  S.  V.  Morsman,  (1890)  42 
Fed.  Rep.  448. 

The  Act  is  not  applicable  to  inde- 
pendent carriers  by  water.  Eao  p. 
Koehler,  (1887)  30  Fed.  Rep.  869. 

Ocean  carriers  engaged  in  transpor- 
tation between  foreign  ports  and  ports 
of  entry  are  not  subject  to  the  pro- 
visions of  the  Act.  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1896)  162  U.  S.  197. 

Where  a  railway  company  by  con- 
tract with  a  bridge  company  acquires 
the  right  to  use  a  bridge  for  the  trains 
of  the  railway  company,  the  railway 
company  must  be  considered  as  the 
owner  or  operator  of  the  bridge  for 
the  time  being  as  to  all  freight  trans- 
ported by  such  company  over  the 
bridge,  and  as  to  such  traffic  the  rail- 
way and  not  the  bridge  company  is 
the  common  carrier  and  subject  to 
the  Act.  Kentucky,  etc..  Bridge  Co. 
■V.  Louisville,  etc.,  R.  Co.,  (1889)  37 
Fed.  Rep.  567. 

Transfer  and  switching  companies. — 
Transfer  and  switching  companies  are 
not  subject  to  the  Act.  Kentucky, 
etc..  Bridge  Co.  v.  Louisville,  etc.,  R. 
Co.,   (1889)  37  Fed.  Rep.  567. 

Express  carriers. — Express  compa- 
nies not  operating  railway  lines  are 
not  subject  to  the  Act.  Southern  In- 
diana Express  Co.  v.  U.  S.  Express 
Co.,  (1898)  88  Fed.  Rep.  659,  afflrming 


(C.  C.  A.  1899)  92  Fed.  Rep.  1022; 
U.  S.  V.  Morsman,  (1890)  42  Fed.  Rep. 
448. 

A  railroad  company  conducting  an 
express  business  is  subject  to  the  Act 
Pacific  Express  Co.  v.  Seibert,  (1890) 
44  Fed.  Rep.  310;  U.  S.  v.  Morsman, 
(1890)  42  Fed.  Rep.  448. 

Bridge  companies. — A  bridge  com- 
pany owning  no  cars  and  making  no 
charge  for  transporting  freight  but 
merely  charging  toll  for  transferring 
cars  of  railway  companies  over  the 
bridge  is  not  subject  to  the  Act.  Ken- 
tucky, etc..  Bridge  Co.  v.  Louisville, 
etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  567. 

Stock  yards  companies. — A  stock 
yards  company  not  engaged  in  trans- 
portation is  not  subject  to  the  Act 
Cotting  V.  Kansas  City  Stock-Yards 
Co.,   (1897)  82  Fed.  Rep.  839. 

Teanspoetation  wholly  within 
ONE  STATE  docs  not  fall  within  the 
scope  of  the  Act.  Interstate  Com- 
merce Commission  v.  Brimson,  (1894) 
154  U.  S.  457;  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1896)   162  U.  S.  184. 

The  mere  fact  that  goods  are  in- 
tended for  an  ultimate  destination  be- 
yond the  state  does  not  subject  the 
initial  carrier  to  the  operation  of  the 
Act  where  he  receives,  transports,  and 
delivers  such  goods  wholly  within  the 
one  state  and  has  nothing  to  do  with 
their  transport  beyond  the  state.  Ex 
p.  Koehler,  (1887)  30  Fed.  Rep.  869; 
Ft  Worth,  etc.,  R.  Co.  v.  Whitehead, 
(1894)  6  Tex.  Civ.  App.  595;  New 
Jersey  Fruit  Exch.  v.  Central  R.  Co., 
(1888)  2  Int.  Com.  C.  Rep.  142. 

The  fact  that  the  goods  began  their 
transit  at  a  point  outside  of  the  state 
does  not  alone  render  their  carriage 
by  the  carrier  within  the  state  sub- 
ject to  the  Act  Ft  Worth,  etc.,  B. 
Co.  V.  Whitehead,  (1894)  6  Tex.  Civ. 
App.  595. 

Common  control,  management,  ob 
ARRANGEMENT. — A  railtoad  company 
operating  between  two  points  In  the 
same  state  which  carries  goods  from 
one  of  its  termini  to  the  other  without 
any  understanding  or  arrangement 
that  it  would  become  a  link  in  a 
through  line  of  transportation  be- 
tween points  In  different  states  is  not 
engaged  In  Interstate  commerce  so  as 
to  subject  the  company  to  the  opera- 
tion of  the  Act  merely  because  freight 
carried  began  Its  journey  at  a  point 
in  another  state  and  the  initial  car- 
rier undertook  to  ship  it  to  its  ulti- 
mate destination.  Ft  Worth,  etc.,  B. 
Co.  V.  Whitehead,  (1894)  6  Tex.  Civ. 
App.  595. 

Connecting     carriers     whose    lines 
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form  a  continuous  line  of  transporta- 
tion between  two  states  are  not  sub- 
ject to  the  Act  where  each  Is  operated 
under  a  separate  and  distinct  conrol, 
each  making  its  own  rates  and  each 
liable  only  for  the  carriage  and  de- 
livery of  the  goods  at  the  end  of  Its 
own  route.  Ew  p.  Koehler,  (1887)  30 
Fed.  Rep.  869,  holding  that  to  render 
a  railway  and  a  vessel  operated  as 
connecting  carriers  subject  to  the  Act 
they  must  be  operated  and  used  under 
a  common  control  to  which  each  is 
alilse  subject  and  by  which  rates  are 
prescribed  and  bills  of  lading  given 
for  the  carriage  of  goods  over  both 
portions  of  the  route  as  one.  See  also 
Ft  Worth,  etc.,  R.  Co.  v.  Whitehead, 
(1894)  6  Tex.  Civ.  App.  595. 

Where  there  is  no  agreement  on  the 
part  of  the  last  connecting  carrier  for 
any  such  joint  tariff  as  implies  a  re- 
duced rate  to  its  local  stations,  but,  on 
the  contrary,  such  company  collects 
and  retains  its  entire  local  rates  on  all 
freight  shipped  to  its  local  stations, 
over  its  own  lines  by  connecting  car- 
riers, there  is  no  such  arrangement 
for  a  continuous  carriftge  or  shipment 
existing  between  such  company  and 
its  connections  as  to  bring  the  rates 
Which  are  charged  to  said  local  sta- 
tions within  the  first  section  of  the 
Act  to  regulate  commerce.  Interstate 
Commerce  Commission  v.  Cincinnati, 
etc.,  R.  Co.,  (1893)  56  Fed.  Rep.  925, 
dtrng  Chicago,  etc.,  R.  Co.  v.  Osborne, 
(1892)  52  Fed.  Rep.  912,  10  U.  S.  App. 
430. 

The  fact  that  a  railroad  lies  wholly 
within  one  state  does  not  exempt  it 
from  the  obligations  imposed  by  the 
Interstate  Commerce  Act,  if  the  trans- 
portation over  it  is  part  of  a  shipment 
from  one  state  to  another,  or  to  or 
from  a  foreign  country.  Augusta 
Southern  R.  Co.  v.  Wrightsville,  etc., 
E.  Co.,  (1896)  74  Fed.  Rep.  522. 

A  railroad  wholly  within  a  state 
which  enters  Into  arrangements  with 
connecting  carriers  for  the  carriage  of 
interstate  freights  becomes  subject  to 
the  operation  of  the  Act  and  the  con- 
trol of  the  commission,  and  cannot 
limit  that  control  in  respect  to  certain 
points  on  Its  road  and  exclude  other 
points  by  requesting  the  connecting 
carriers  not  to  fix  any  rates  for  that 
part  of  the  transportation  within  the 
state  to  certain  points.  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  184,  af- 
ftnning  (1893)  56  Fed.  Rep.  925; 
Lousiville,  etc.,  R.  Co.  v.  Behlmer, 
(1900)  175  U.  S.  648. 

Railroads  operating  wholly  within 
one  state  cannot  be  compelled  to  enter 


into  a  common  control,  management, 
or  arrangement  such  as  will  subject 
them  to  the  operation  of  the  Act. 
Chicago,  etc.,  R.  Co.  v.  Osborne,  (1892) 
10  tr.  S.  App.  430,  distingiHshed  in 
Cincinnati,  etc.,  R.  Co.  ■;;.  Interstate 
Commerce  Commission,  (1896)  162 
U.  S.  184. 

Participation  in  theough  bates 
AND  THROUGH  BILLS  OF  LADING  renders 
a  carrier  whose  lines  are  wholly  with- 
in one  state  subject  to  the  operation 
of  the  Act  with  respect  to  goods  from 
other  states.  Cincinnati,  etc.,  R.  Co.  v. 
Interstate      Commerce      Commission, 

(1896)  162  U.  S.  184,  afflrming  (1893) 
56  Fed.  Rep.  925,  and  distinguishing 
Chicago,  etc.,  R.  Co.  v.  Osborne, 
(C.  C.  A.  1892)  52  Fed.  Rep.  912. 

This  rule  applies  to  a  terminal  or 
belt  line  in  or  around  a  city,  and  it  is 
immaterial  that  the  common  arrange- 
ment or  control  for  a  continuous  ship- 
ment is  imposed  upon  such  line  by 
local  statute  instead  of  voluntary 
agreement  with  connecting  lines.  In- 
terstate Stocli- Yards  Co.  v.  Indianap- 
olis Union  R.  Co.,  (1900)  99  Fed.  Rep. 
472. 

Just  and  reasonable  rates. — In  de- 
termining whether  a  particular  rate  is 
just  and  reasonable  all  the  circum- 
stances affecting  the  welfare  of  the 
carrier,  the  producer,  and  the  con- 
sumer must  be  considered.  Interstate 
Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  (C.  C.  A.  1896)  74 
Fed.  Rep.  715;  Interstate  Commerce 
Commission  v.  Southern  R.  Co.,  (1900) 
105  Fed.  Rep.  703. 

The  greatest  weight  should  be  given 
to  the  following  considerations :  the 
opinions  of  expert  witnesses;  the  ef- 
fect of  the  rates  charged  on  the  growth 
and  prosperity  of  the  city ;  the  cost  of 
transportation  as  compared  with  the 
rates  charged,  and  the  rates  In  force 
at  numerous  other  cities,  where  the 
circumstances  are  as  nearly  similar 
as  may  be  to  those  prevailing  at  such 
city.  Interstate  Commerce  Commis- 
sion V.  Southern  R.  Co.,  (1902)  117 
Fed.  Rep.  741. 

The  interests  of  the  carrier,  the 
shipper,  and  the  public  must  all  be  con- 
sidered. Interstate  Commerce  Com- 
mission   V.    Cincinnati,    etc.,   R.    Co., 

(1897)  167  U.  S.  511;  Covington,  etc.. 
Turnpike  Road  Co.  i;.  Sandford,  (1896) 
164  V.  S.  578;  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1896)  162  U.  S.  197. 

Failure  of  the  carrier  to  secure  a 
profit  is  not  conclusive  that  the  tariff 
of  rates  is  unjust  and  unreasonable. 
Reagan  v.  Farmers'  L.  &  T.  Co.,  (1894) 
154  U.  S.  362. 
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Reasonableness  A.  qttestion  or 
FACT. — Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162 
U.  S.  197;  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1896)  162  U.  S.  184. 

A  finding  of  fact  by  the  commission 
as  to  the  reasonableness  of  the  rate, 
which  has  been  approved  by  the  Cir- 
cuit Court,  will  not  usually  be  re- 
viewed by  the  Supreme  Court.  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
184. 

"  The  question  of  reasonableness  of 
the  rate  charged  for  transportation 
by  a  railroad  company  is  peculiarly  a 
question  for  judicial  investigation  and 
decision."  Tift  v.  Southern  R.  Co., 
(1903)  123  Fed.  Rep.  795,  citing  Chi- 
cago, etc.,  R.  Co.  V.  Minnesota,  (1890) 
134  U.  S.  418;  U.  S.  v.  Missouri  Pac. 
R.  Co.,  (1894)  65  Fed.  Rep.  90i3 ;  Inter- 
state Commerce  Commission  v.  West- 
ern, etc.,  R.  Co.,  (1898)  88  Fed.  Rep. 
186. 

Rates  unseasonably  low. — Rates 
may  be  unreasonable  because  too  low 
as  well  as  because  too  high.  Inter- 
state Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,  (1897)  167  U.  S. 
511. 

But  the  carrier  may  reduce  its  rates 
as  far  as  it  pleases  below  what  is  rea- 
sonable and  a  fair  compensation  for 
the  services  rendered,  without  violat- 
ing the  Act ;  and  such  reduction  com- 
pels no  change  by  its  competitor  or 
any  other  company.  Chicago,  etc.,  R. 
Co.  V.  Osborne,  (C.  C.  A.  1892)  52  Fed. 
Rep.  914. 

CoMPABisoN  OF  BATES. — The  particu- 
lar rate  may  be  compared  with  the 
rate  charged  elsewhere  for  a  similar 
service  in  determining  whether  or  not 
such  rate  is  reasonable  and  just.  In- 
terstate Commerce  Commission  v. 
Bast  Tennessee,  etc.,  R.  Co.,  (1898)  85 
Fed.  Rep.  107. 

But  such  other  rates  are  merely  evi- 
dence of  reasonableness  and  are  not 
conclusive  that  a  different  rate  is 
either  unreasonable  or  unjust.  Inter- 
state Commerce  Commission  v.  Louis- 
ville, etc.,  R.  Co.,  (1896)  73  Fed.  Rep. 
409. 

The  rates  at  competitive  points  may 
be  compared  in  determining  what  are 
reasonable  rates  at  noncompetitive 
points.  Van  Patten  v.  Chicago,  etc., 
R.  Co.,  (1897)  81  Fed.  Rep.  545. 

Evidence  merely  tending  to  show 
that  a  rate  is  too  high  as  compared 
with  the  rate  to  other  points  is  insuffi- 
cient to  sustain  a  finding  that  the  for- 
mer rate  Is  unjust  and  unreasonable 


in  itself.  Interstate  Commerce  Com- 
mission V.  Nashville,  etc.,  R.  Co.,  (C. 
O.  A.  1903)  120  Fed.  Rep.  934. 

The  fact  that  a  joint  through  rate 
over  the  entire  length  of  the  joint  line 
is  less  than  the  rate  to  intermediate 
points  is  insufficient  to  show  that  the 
intermediate  rate  is  unjust  or  unrea- 
sonable. Allen  V.  Oregon  R.,  etc.,  Co., 
(1899)  98  Fed.  Rep.  17. 

Eqtjalitt  of  bates  the  object 
SOUGHT. — Interstate  Commerce  Com- 
mission V.  Bast  Tennessee,  etc.,  R.  Co., 
(1898)  85  Fed.  Rep.  107. 

Pabtt-eatb  TICKETS  for  the  trans- 
portation of  several  persons  may  be 
issued  for  a  less  proportionate  rate 
than  Individual  tickets  without  render- 
ing the  Individual  rate  unjust  or  un- 
reasonable. Interstate  Commerce  Com- 
mission V.  Alabama  Midland  R.  Co., 

(1897)  168  U.  S.  165,  citing  Interstate 
Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1892)  145  U.  S.  263, 
which  afflrmed  (1890)  43  Fed.  Rep.  37. 

LOWEB  SUMMEB  BATES  NOT  UNLAW- 
FUL where  such  rates  are  necessary  to 
keep  cars  employed  and  are  offered  all 
persons  on  equal  terms.  Interstate 
Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  (1896)  73  Fed.  Rep.  409. 

Long  and  shobt  haui,  bates. — ^The 
charge  for  a  longer  haul  may  be  con- 
sidered in  determining  whether  or  not 
the  short  haul  rate  is  reasonable  and 
just.  Interstate  Commerce  Commis- 
sion V.  East  Tennessee,  etc.,  E.  Co., 

(1898)  85  Fed.  Rep.  107. 

But  a  higher  short  haul  rate  is  not 
necessarily  unreasonable.  Interstate 
Commerce  Commission  v.  Western,  etc., 
R.  Co.,  (1898)  88  Fed.  Rep.  186. 

The  avebage  cost  of  cabbiaoe  itfon 
THE  ENTiEE  SYSTEM  Is  an  insufficient 
basis  for  concluding  that  the  rate 
charged  upon  a  particular  portion  of 
the  system  is  unjust  or  unreasonable. 
Interstate  Commerce  Commission  v. 
Lehigh  Valley  R.  Co.,  (1896)  74  Fed. 
Rep.  784. 

BuEDEN  OF  PEoop. — ^The  burdeu  of 
showing  that  a  particular  rate  Is  un- 
reasonable or  unjust  is  upon  the  com- 
plainant. Van  Patten  v.  Chicago,  etc., 
R.  Co.,  (1897)  81  Fed.  Rep.  545;  In- 
terstate Commerce  Commission  v. 
Nashville,  etc.,  R.  Co.,  (C.  C.  A.  1903) 
120  Fed.  Rep.  935. 

Effect  op  published  schedulb 
RATE. — ^The  rate  adopted,  printed,  and 
posted  as~  required  by  section  6  is 
prima  facie  a  reasonable  rate.  Kin- 
navey  v.  Terminal  R.  Assoc,  (1897)  81 
Fed.  Rep.  802. 

And  It  has  been  held  that  in  an  ac- 
tion for  damages  for  charging  unrea- 
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Bonable  rates,  the  published  schedule 
rate  Is-  conclusively  taken  as  a  reason- 
able rate,  and  if  no  more  is  charged 
there  can  be  no  recovery.    Van  Patten 


V.  Chicago,  etc.,  R.  Co.,  (1897)  81  Fed. 
Rep.  545,  holding  that  courts  and  juries 
cannot  resort  to  any  other  standard. 


Sec.  2.  [Special  rates,  rebates,  etc.,  proMMted.']  That  if  any  com- 
mon carrier  subject  to  the  provisions  of  this  act  shall,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered,  or  to  be  rendered,  in  the  trans- 
portation of  passengers  or  property,  subject  to  the  provisions  of  this 
act,  than  it  charges,  demands,  collects,  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and  contempo- 
raneous service  in  the  transportation  of  a  like  kind  of  traffic  under 
substantially  similar  circumstances  and  conditions,  such  common  car- 
rier shall  be  deemed  guilty  of  unjust  discrimination,  which  is  hereby 
prohibited  and  declared  to  be  unlawful.     [^4  Stat.  L.  3'l/9.'\ 


CONSTBTTCTION     AND     OPERATION     IN 
QENEBAL. 

Section  modeled  on  Engush  Act. — 
This  section  is  modeled  on  section  90, 
known  as  the  "  equality  clause  "  of  the 
English  Act  of  1845.  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197. 

Purpose  is  to  prevent  discrimina- 
tion BETWEEN  SHIPPERS. — ^The  purpose 
ot  the  second  section  of  the  act  is  to 
enforce  equality  between  shippers  over 
thB'Same  line,  and  to  prohibit  any  re- 
bsiit».or  other  device  by  which  two  ship- 
pe)"R,  shipping  over  the  same  line,  the 
same  distance,  under  the  same  circum- 
stances of  carriage,  are  compelled  to 
piiy  different  prices  therefor.  Inter- 
state Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.,  (1897)  168  U.  S. 
144;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162  U. 
S.  197;  Wight  v.  U.  S.,  (1897)  167 
U.  S.  512;  Interstate  Commerce  Com- 
mission V.  Western,  etc.,  R.  Co.,  (1898) 
88  Fed.  Rep.  186;  Kinnavey  v.  Ter- 
minal R.  Assoc,  (1897)  81  Fed.  Rep. 
804;  Raleigh,  etc.,  R.  Co.  v.  Swanson, 
(1897)  102  Ga.  758. 

Common  law  changed  by  section. — 
This  section  changeg  the  common  law 
which  did  not  forbid  discrimination 
In  rates.  U.  S.  v.  Delaware,  etc.,  R. 
Co.,  (1889)  40  Fed.  Rep.  101;  Inter- 
state Commerce  Commission  v.  Balti- 
more, etc.,  R.  Co.,  (1892)  145  U.  S. 
263 ;  Lundquist  v.  Grand  Trunk  West- 
ern R.  Co.,  (1901)  121  Fed.  Rep.  915. 

Discrimination  between-  localities 
ob  in  facilities   furnished   not   in-. 
'OLTJDED. — Interstate    Commerce    Com- 
mission V.  Western,  etc.,  R.  Co.,  (1898) 
88  Fed.  ftep.  186. 

Unjust  discrimination  is  prohibited 
by  both  sections  2  and  3.    The  former 


relates  to  unjust  discrimination  in 
rates ;  the  latter  is  comprehensive 
enough  standing  alone  to  include  every 
form  of  unjust  discrimination  not  only 
in  rates  but  also  in  the  conveniences 
and  facilities  supplied  to  shippers  in 
any  of  the  details  of  the  carrying  serv- 
ice.    U.   S.  V.  Delaware,  etc.,  R.   Co., 

(1889)  40  Fed.  Rep.  101. 

One  ACT  MAY  VIOLATE  EACH  OF  FIRST 

FOUR  SECTIONS. — See  Interstate  Com- 
merce Commission  ■;;.  Western,  etc., 
R.  Co.,  (C.  C.  A.  1899)  93  Fed.  Rep.  83. 
Act  invalidates  existing  contracts 
which  create  unjust  discriminations  in 
contravention  of  its  terms.  Southern 
Wire  Co.  v.  St.  Louis  Bridge,  etc.,  R. 
Co.,  (1889)  38  Mo.  App.  191,  quoting 
Rothschild  v.  Wabash  R.  Co.,  (1884) 
15  Mo.  App.  242,  reviewing  Christie  v. 
Missouri  Pac.  R.  Co.,  (1887)  94  Mo. 
453;  Bullard  v.  Northern  Pac.  R.  Co., 

(1890)  10  Mont.  168,  45  Am.  &  Eng.  R. 
Cas.  234 ;  Fitzgerald  v.  Fitzgerald,  etc., 
Constr.  Co.,  (1894)  41  Neb.  376;  Fitz- 
gerald V.  Grand  Trunk  R.  Co.,  (1890) 
63  Vt.  169;  Kentucky,  etc..  Bridge  Co. 
V.  Louisville,  etc.,  R.  Co.,  (1888)  34 
Am.  c&  Eng.  R.  Cas.  653. 

But  existing  contracts  are  not  in- 
validated to  such  an  extent  as  to  re- 
lieve the  carrier  of  liability  for  goods 
carried  thereunder.  Merchants'  Cot- 
ton Press,  etc.,  Co.  v.  Insurance  Co.  of 
North  America,  (1894)  151  U.  S.  368, 
(distinguishing  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Co., 
(1892)  145  U.  S.  263)  ;  Insurance  Cos. 
V.  Carrier  Cos.,  (1892)  91  Tenn.  537. 
See  also  Pond-Decker  Lumber  Co.  v. 
Spencer,  (C.  C.  A.  1898)  86  Fed.  Rep. 
846. 

Contract  in  violation  of  statute 
void. — A  special  contract  for  a  dis- 
criminating rate  in  violation  of  the 
statute  is  void  ae  to  both  parties,  and 
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an  action  founded  thereon  cannot  be 
maintained.  Church  v.  Minneapolis, 
etc.,  R.  Co.,  (1901)  14  S.  Dak.  443. 

DiSCBIMINATION     BETWEEN     CONNECT- 

IKQ  CAEEiEBS. — Discrimination  in  rates 
between  conecting  railways  is  Illegal 
where  the  circumstances  and  condi- 
tions are  substantially  similar.  Au- 
gusta Southern  R.  Co.  v.  Wrightsvllle, 
etc.,  R.  Co.,  (1896)  74  Fed.  Rep.  522. 

Mistake  in  naming  bate. — Where 
the  agent  of  a  connecting  carrier,  by 
mistake,  has  given  to  a  shipper  an  un- 
usually low  rate  on  a  shipment  of  a 
special  and  unusual  character,  and  the 
initial  carrier,  without  knowledge  of 
such  rate,  breaks  its  contract  of  car- 
riage by  sending  the  goods  over  a  dif- 
ferent road  from  that  prescribed  in  the 
bills  of  lading,  so  that  the  shipper  is 
compelled  to  pay  a  much  higher  rate 
of  freight,  the  initial  carrier  cannot 
escape  liability  for  damages  on  the 
ground  that  the  rate  given  was  in 
violation  of  the  interstate  commerce 
law.  Pond-Decker  Lumber  Co.  v. 
Spencer,  (C.  C.  A.  1898)  86  Fed.  Rep. 
846. 

what   constitutes   unjust  mscbimi- 
nation  undeb  section  2. 

Unjust  discbimination  defined. — 
U.  S.  V.  Delaware,  etc.,  R.  Co.,  (1889) 
40  Fed.  Rep.  101 ;  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Co., 
(1802)  145  U.  S.  281. 

"A  conception  of  discrimination  nec- 
essarily involves  at  least  two  instances 
of  shipment,  one  of  which,  in  the  -mat- 
ter of  rates,  has  fared  better  than  the 
other,  though  both,  by  reason  of  their 
similitude  in  those  features  named  by 
the  act,  should  have  fared  alike."  U. 
S.  V.  Hauley,  (1896)  71  Fed.  Rep.  674. 

Reasonable  chabgbs  may  consti- 
tute unjust  discbimination. — A 
charge  may  be  perfectly  reasonable 
under  section  1  of  the  Act,  and  yet 
create  an  unjust  discrimination  under 
section  2.  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co., 
(1892)  145  U.  S.  263.  See  also  Great 
Western  R.  Co.  v.  Sutton,  (1868)  L.  R. 
4  H.  L.  226,  decided  under  a  similar 
provision  in  the  English  statute. 

"  The  reasonableness  or  Justice  of 
the  charge  which  is  the  subject  of  sec- 
tion 1  of  the  Act  is  not  necessarily  In- 
volved in  determining  the  unjust  dis- 
crimination which  is  the  subject-matter 
of  section  2.  The  charge  made  for 
transporting  freight  may  be  entirely 
reasonable,  and  the  plaintiff  may  have 
no  occasion  to  complain  of  the  intrinsic 
value  of  the  services  rendered,  but 
may  be  injuriously  affected  by  advan- 


tages given  his  competitors  in  rates  of 
freight.  A  shipper  of  interstate  com- 
merce is  generally  a  dealer  in  such 
commerce ;  and  it  is  as  Important  for 
him,  in  the  race  of  competition,  that 
his  competitors  get  no  advantage  in 
freight  rates,  as  it  is  that  he  himself 
pay  only  reasonable  charges  for  his 
own  shipments.  The  second  section  of 
the  act  aims  to  secure  equality  in  rates 
of  all  shippers  similarly  situated,  and 
any  favoritism  in  this  particular  is 
declared  to  be  unlawful."  Kinnavey 
V.  Terminal  R.  Assoc,  (1897)  81  Fed. 
Rep.  804. 

Only  unjust  and  uneeasonable 
DiscBEMiNATioNS  ILLEGAL.  —  Interstate 
Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1892)  145  U.  S.  263, 
afflrming,  (1890)  43  Fed.  Rep.  37; 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
197 ;  Kentucky,  etc..  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1889)  37  Fed. 
Rep.  567. 

But  under  the  language  of  this  sec- 
tion it  would  seem  that  any  discrimi- 
nation would  be  unjust  and  Illegal 
where  the  circumstances  and  condi- 
tions are  substantially  similar. 

DiSCEIMINATIONS  NOT  UNLAWFUL 
TTNLESS  CIBCUMSTANCES  AND  CONDI- 
TIONS ABE  siMiLAE. — Interstate  Com- 
merce Commission  v.  Baltimore,  etc, 
R.  Co.,  (1892)  145  V.  S.  263,  afflrming, 
(1890)  43  Fed.  Rep.  37;  Cowan  v. 
Bond,  (1889)  39  Fed.  Rep.  54;  U.  S. 
V.  Tozer,  (1889)  39  Fed.  Rep.  369;  U. 
S.  V.  Egan,  (1891)  47  Fed.  Rep.  112; 
Atchison,  etc.,  R.  Co.  v.  Denver,  etc, 
R.  Co.,  (1883)  110  U.  S.  667;  Gulf, 
etc.,  R.  Co.  V.  Miami  Steamship  Co., 
(C.  C.  A.  1898)  86  Fed.  Rep.  407;  In- 
terstate Commerce  Commission  v. 
Alabama  Blidland  R.  Co.,  (C.  C.  A. 
1896)  74  Fed.  Rep.  715,  afflrmed 
(1897)  168  U.  S.  144;  Texas,  etc,  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197. 

"  Equality  and  uniformity  of  rate, 
disassociated  from  considerations  of 
the  time,  kind,  and  circumstances  of 
the  transaction,  is,  therefore,  not  the 
object  aimed  at.  "The  object  of  the 
statute  is  to  prevent  one  shipper  from 
getting  the  advantage  over  his  com- 
petitor in  the  matter  of  rates  only 
where  they  both  make  substantially 
a  like  offering  to  the  carrier.  There 
can,  therefore,  be  no  conviction  under 
this  section  until  it  is  alleged  and 
proven  that  an  advantage  in  rates  has 
been  given  by  the  carrier  to  one  per-- 
son  over  that  obtained  by  another, 
where  both  persons,  fairly  considered, 
are  upon  an  equality  in  the  time,  kind, 
and  circumstances  of  their  offering." 
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U.  S.  V.  Hanley,  (1896)  71  Fed.  Rep. 
673.    . 

"All  goods  offered  for  shipment  at  a 
certain  point  must  be  carried  at  the 
established  rate  for  such  goods  from 
such  point,  regardless  of  the  place 
where  they  originated."  Bigbee,  etc., 
Rivers  Packet  Co.  v.  Mobile,  etc.,  R. 
Co.,  (1893)  60  Fed.  Rep.  545,  wherein 
the  court  said :  "  There  is  a  dissimi- 
larity in  the  circumstance  that  one  lot 
of  cotton  came  from  one  point  and  the 
other  lot  from  another  point.  But  this 
is  not  a  substantial  dissimilarity  such 
as  Is  contemplated  by  the  law,  and  it 
is  not  every  dissimilarity  of  circum- 
stance or  condition  that  justifies  a  dis- 
similarity of  rates.  '  That  some  dis- 
similar conditions  justify  dissimilarity 
in  rates  is  true.  That  remote  dissimi- 
larities of  condition  justify  any  dis- 
similarities which  the  carrier  chooses 
to  make  is  not  true.'  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion, (1893)  20  U.  S.  App.  1,  57  Fed. 
Rep.  955.  The  circumstances  and  con- 
ditions to  be  considered  are  those 
which  bear  upon  the  transportation  by 
the  particular  carrier,  and  under 
which  such  transportation  is  con- 
ducted. They  must  have  direct  bear- 
ing upon  the  trafiic  over  the  line  on 
which  the  discrimination  is  made." 
Bigbee,  etc..  Rivers  Packet  Co.  v.  Mo- 
bile, etc.,  R.  Co.,  (1893)  60  Fed.  Rep. 
547. 

INBQTJAUTT  OF  CONDITIONS  JUSTIFIES 

INEQUALITY  OF  BATES. — Interstate  Com- 
merce Commission  V.  Louisville,  etc., 
B.  Co.,  (1896)  73  Fed.  Rep.  409;  In- 
terstate Commerce  Cemmission  v.  Bal- 
timore, etc.,  R.  Co.,  (1892)  145  U.  S. 
281,  afflrmmg,  (1890)  43  Fed.  Rep.  51. 
See  also  cases  cited  supra. 

The  cabbieb  must  determine  in 
THE  FiEST  INSTANCE  whether  or  not  the 
conditions  are  so  substantially  similar 
as  to  preclude  a  difference  In  rates. 
Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.,  (1897)  168 
U.  S.  169. 

The  determination  of  the  carrier  is 
subject  to  revision  by  the  commission 
and  courts.  Louisville,  etc.,  R.  Co.  v. 
Behlmer,  (1900)  175  U.  S.  648. 

The  ultimate  power  of  determining 
the  matter  of  discriminating  rates 
rests  with  the  courts.  Interstate  Com- 
merce Commission  v.  East  Tennessee, 
-etc.,  R.  Cp.,  (1898)  85  Fed.  Rep.  107; 
Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.,  (1895)  69 
Fed.  Rep.  227. 

SiMILAEITT      OF      CIBOUMSTANCES      A 

QUESTION  OF  FACT. — ^Detroit,  etc.,  B. 
Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  74  Fed  Rep.  803,  43  U.  S. 


App.  308,  citiMff  Palmer  v.  London,  etc., 
R.  Co.,  (1866)  L.  R.  1  C.  P.  588; 
Phipps  V.  London,  etc.,  B.  Co.,  (1892) 
2  Q.  B.  229. 

ClBCUMSTANCBS  CONSIDERED  IN  FIX- 
ING RATES. — See  generally  Harris  v. 
Cockermouth,  etc.,  R.  Co.,  (1858)  1  R. 
&  Can.  T.  Cas.  97,  3  C.  B.  N.  S.  693,  91 
E.  C.  L.  693  (decided  under  English 
Traffic  Acts). 

Interests  of  sheppebs  and  caeeiers 
BOTH  considered. — Interstate  Com- 
merce Commission  v.  Alabama  Mid- 
land R.  Co.,  (C.  O.  A.  1896)  74  Fed. 
Rep.  715;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  197. 

Adequate  consideration  for  re- 
duced RATES  prevents  such  rates  from 
constituting  unjust  discrimination. 
Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  (1892)  145  U. 
S.  281 ;  Interstate  Commerce  Commis- 
sion V.  Texas,  etc.,  R.  Co.,  (1892)  52 
Fed.  Rep.  187. 

DiFrERENCB  IN  COST  JUSTIFIES  DIFFER- 
ENCE IN  BATES. — Interstate  Commerce 
Commission  v.  Texas,  etc.,  R.  Co., 
(1892)  52  Fed.  Rep.  187,  citing  U.  S. 
V.  Delaware,  etc.,  R.  Co.,  (1889)  40 
Fed.  Rep.  101. 

Competition  cannot  be  consid- 
ered.— The  phrase  "  under  substan- 
tially similar  circumstances  and  condi- 
tions "  as  used  in  this  section  of  the 
act  refers  to  the  matter  of  carriage, 
and  does  not  include  competition  be- 
tween rival  routes.  Interstate  Com- 
merce Commission  v.  Alabama  Mid- 
land R.  Co.,  (1897)  168  U.  S.  144  fol- 
lowimg  Wight  v.  U.  S.,  (1897)  167 
U.  S.  512 ;  Interstate  Commerce  Com- 
mission V.  Texas,  etc.,  R.  Co.,  (1892) 
52  Fed.  Rep.  187. 

There  are  many  expressions  in  ear- 
lier cases  which  seem  to  indicate  a 
contrary  view.  See  Interstate  Com- 
merce Commission  v.  Louisville,  etc., 
B.  Co.,  (1896)  73  Fed.  Rep.  400; 
Texas,  etc.,  B.  Co.,  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
197,  reversing  (C.  C.  A.  1893)  57  Fed. 
Rep.  948,  20  U.  S.  App.  1;  Phipps  v. 
London,  etc.,  R.  Co.,  (1892)  Z  Q.  B. 
229,  50  Am.  &  Eng.  R.  Cas.  494 ;  Inter- 
state Commerce  Commission  v.  Balti- 
more, etc.,  B.  Co.,  (1802)  145  U.  S. 
263,  affirming  (1890)  43  Fed.  Rep.  37; 
Interstate  Commerce  Commission  v. 
Texas,  etc.,  R.  Co.,  (C.  C.  A.  1893)  57 
Fed.  Rep.  948,  (1892)  52  Fed.  Rep. 
187. 

But  in  determining  wtiether  the  cir- 
cumstances are  substantially  similar 
within  the  meaning  of  the  third  and 
fourth  sections  of  the  act  relating  to 
undue  preference  and  advantages  and 
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long  and  short  haul  rates,  competition 
between  rival  carriers  is  a  very  impor- 
tant consideration.  See  notes  to  sec- 
tions 3  and  4  of  the  act,  mfra. 

Discrimination  in  rates  in  favor  of 
particular  shippers  cannot  be  justified 
solely  upon  the  ground  of  diverting 
traffic  from  rival  carriers.  Interstate 
Commerce  Commission  v.  Texas,  etc., 
R.  Co.,  (1892)  52  Fed.  Rep.  189;  Har- 
ris V.  Cockermouth,  etc.,  R.  Co.,  (1858) 
3  C.  B.  N.  S.  693,  91  E.  C.  L.  693 ;  Ever- 
shed  V.  London,  etc.,  R.  Co.,  (1877)  2 
Q.  B.  D.  254.  Compare  Hays  v.  Penn- 
sylvania Co.,  (1882)  12  Fed.  Rep.  309; 
Burlington,  etc.,  R.  Co.  v.  Northwest- 
ern Fuel  Co.,  (1887)  31  Fed.  Rep.  652. 

Meaning  of  "  like  kind  of  traf- 
fic."— The  phrase  "  lilie  kind  of  traf- 
fic "  means  traffic  similar  in  character 
and  cost  of  transportation  but  not  nec- 
essarily identically  similar.  New  York 
Board  of  Trade,  etc.,  v.  Pennsylvania 
R.  Co.,  (1891)  3  Int.  Com.  Rep.  417,  4 
Int.  Com.  C.  Rep.  447. 

Difference  in   amount  of  traffic 

DOES   not  render  SERVICE  DISSIMILAR. — 

U.  S.  V.  Tozer,  (1889)  39  Fed.  Rep.  369. 

Guaranty  of  large  amount  justi- 
fies REDUCED  HATES. — But  it  is  not  an 
unjust  discrimination  for  a  company 
to  carry  at  a  lower  rate  in  considera- 
tion of  a  guaranty  of  large  quantities 
and  full  train  loads  at  regular  periods, 
provided  the'  real  object  of  the  com- 
pany is  to  obtain  a  greater  remunera- 
tive profit  by  the  diminished  cost  of 
carriage,  although  the  effect  may  be 
to  exclude  from  the  lower  rate  those 
shippers  who  cannot  give  such  a  guar- 
anty. Interstate  Commerce  Commis- 
sion V.  Texas,  etc.,  R.  Co.,  (1892)  52 
Fed.  Rep.  187,  citing  Nicholson  v. 
Great  Western  R.  Co.,  (1858)  5  C.  B. 
N.  S.  366,  94  E.  C.  L.  366. 

Local  and  through  bates. — A 
through  rate  lower  than  the  interme- 
diate local  rate  does  not  constitute  un- 
just discrimination.  U.  S.  v.  Tozer, 
(1889)  39  Fed.  Rep.  369;  Interstate 
Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1890)  43  Fed.  Rep.  37; 
Union  Pac.  R.  Co.  v.  V.  S.,  (1886)  117 
U.  S.  355 ;  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co., 
(1892)  145  U.  S.  281;  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197.  See  also 
Harris  v.  Cockermouth,  etc.,  R.  Co., 
(1858)  1  R.  &  Can.  T.  Cas.  97,  3  C.  B. 
N.  S.  693,  91  E.  C.  L.  693;  Hozler  v. 
Caledonian  R.  Co.,  (1855)  1  R.  &  Can. 
T.  Cas.  27,  17  Sess.  Cas.  302  (decided 
under  the  English  Traffic  Act). 

The  circumstances  and  conditions 
of  through  traffic  are  substantially  dif- 
ferent   from    those    of    local    traffic. 


Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1806)  162  V.  S. 
197;  Union  Pac.  R.  Co.  v.  U.  S.,  (1886) 
117  U.  S.  355. 

The  mere  fact  that  in  any  particular 
case  the  disparity  between  through 
and  local  rates  was  considerable  will 
not  warrant  the  circuit  court  of  ap- 
peals in  finding  that  such  disparity 
constitutes  an  undue  discrimination, 
especially  where  the  disparity  was  not 
complained  of  by  any  one  affected 
thereby.  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  197. 

If  the  local  rates  are  reasonable, 
it  does  nijt  constitute  unlawful  dis- 
crimination for  a  carrier  to  accept 
business  from  other  carriers  on 
through  rates  which,  when  divid»l 
among  them,  will  give  to  any  one  of 
them  less  for  its  division  than  its  own 
local  rates,  Kentucky,  etc.,  Bridge  Co. 
V.  Louisville,  etc.,  R.  Co.,  (1889)  37 
Fed.  Rep.  567. 

A  connecting  carrier  operating 
wholly  within  one  state  may  carry 
foreign  through  freight  at  less  than  its 
local  rates  for  traffic  originating  upon 
its  own  line.  Chicago,  etc.,  R.  Co.  v. 
Osborne,  (1892)  10  U.  S.  App.  430, 
distinguished  in  Cincinnati,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1896)  162  U.  S.  184. 

Passes  constitute  unlawful  dis- 
crimination.— Ex  p.  Koehler,  (1887) 
31  Fed.  Rep.  315;  In  re  Charge  to 
Grand  Jury,  (1895)   66  Fed.  Rep.  14G. 

Party-bate  tickets  not  unlaw- 
ful.— Interstate  Commerce  Commis- 
sion V.  Baltimore,  etc.,  R.  Co.,  (1892) 
145  U.  S.  263,  afflrming  (1890)  43  Fed. 
Rep.  37,  and  followed  in  Foster  v. 
Cleveland,  etc.,  R.  Co.,  (1893)  56  Fed. 
Rep.  434;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1S9C) 
162  U.  S.  197;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R. 
Co.,  (1897)  168  U.  S.  165. 

The  transportation  of  ten  persons 
on  a  single  ticket  is  not  substantially 
identical  with  the  transportation  of 
one  person.  Interstate  Commerce 
Commission  v.  Baltimore,  eta,  R.  Co., 
(1892)  145  U.  S.  263. 

But  such  party-rate  tickets  must 
be  available  to  the  public  generally. 
Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  (1892)  145  U. 
S.  263.. 

ROUND-TEIP       TICKETS       AT      REDUCED 

KATES  do  not  constitute  unjust  dis- 
crimination. Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Coi, 
(1892)  145  U.  S.  263. 

Rebates. — Giving  rebates  to  one 
shipper  and  deuying  them  to  others 
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under  similar  conditions  constitutes 
unjust  discrimination.  Wiglit  v.  U.  S., 
(1897)  167  U.  S.  512;  Interstate 
Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  (1897)  168  U.  S.  144; 
Bullard  v.  Northern  Pac.  R.  Co.,  (1890) 
10  Mont  168,  45  Am.  &  Eng.  R.  Oas. 
234.  Generally  as  to  what  constitutes 
a  rebate,  see  Willoughby  v.  Chicago 
Junction  R.,  etc.,  Co.,  (1892)  50  N.  J. 
Eq.  656. 
.  "A  rebate,  drawbacli,  or  special  rate 
is  not,  of  itself,  unjust  discrimination ; 
for  it  does  not  necessarily  follow  that 
a  like  rebate,  drawback,  or  special  rate 
has  not  been  extended  to  all  the  pa- 
trons of  the  carrier."  U.  S.  v.  Han- 
ley,  (1896)  71  Fed.  Rep.  673. 

Gbeatee  chaege  to  forwarding 
AOENTS.^ — It  is  not  an  unlawful  dis- 
crimination to  charge  a  greater  car- 
load rate  upon  carload  shipped  by  for- 
warding agents  and  made  up  by  com- 
bining the  shipments  of  several  small 
shippers  than  is  charged  for  a  carload 


shipped  by  a  single  owner,  as  the  cir- 
cumstances and  conditions  of  the  two 
shipments  are  substantially  different. 
Lundquist  v.  Grand  Trunk  Western  R. 
Co.,  (1901)   121  Fed.  Rep.  915. 

Free  cartage  equivalent  to  unlaw- 
ful REBATE. — Hezel  Milling  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  (1891)  8  Int.  Com. 
Rep.-  701,  5  Int.  Com.  C.  Rep.  57. 
See  also  Stone  v.  Detroit,  etc.,  R. 
Co.,  (1890)  3  Int.  Com.  Rep.  60,  3 
Int.  Com.  C.  Rep.  613;  Wight  v. 
V.  S.  1897)  167  U.  S.  513.  But  see 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  74  Fed.  Rep. 
803,  43  U.  S.  App.  308,  afflrmed,  167  U. 
S.  633. 

Compressing  cotton  in  transit  in 
accordance  with  a  recognized  custom 
available  to  all  shippers  does  not  con- 
stitute unjust  discrimination  against 
shippers  at  intermediate  points. 
Cowan  V.  Bond,  (1889)  39  Fed.  Rep. 
54. 


Sec.  3  [Undue  preferences  prohibited — equal  facilities  except  in 
terminals,  to  connecting  lines.]  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  this  act  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to  subject  any  par- 
ticular person,  company,  firm,  corporation,  or  locality,  or  any  particu- 
lar description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall, 
according  tjo  their  respective  powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic  between  their  re- 
spective lines,  and  for  the  receiving,  forwarding,  and  delivering  of 
passeAgers  and  property  to  and  from  their  several  lines  and  those 
connecting  therewith,  and  shall  not  discriminate  in  their  rates  and 
charges  between  such  connecting  lines;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like  busi- 
ness.   [^4  Stat.  L.  380.} 

trNDUB  OR  UNREASONABLE  PREFERENCE  OR  ADVANTAGE. 


IN   OENEBAI. 

liANGUAQE  AND  CONSTEUCTION  OF  ENG- 
LISH Traffic  Act  adopted. — ^This  sec- 
tion was  taken  substantially  from  tbe 
English  Traffic  Act,  and  hence  the  con- 
struction put  upon  that  Act  by  the 
English  courts  must  be  regarded  as  in- 
corporated in  the  Act  Interstate  Com- 
merce Commission  v.  Baltimore,  etc., 
R.  Co,,  (1892)  145  U.  S.  284;  Mc- 
Donald V.  Hovey,  (1883)  110  U.  S. 
619.  And  see  Hozlei-  v.  Caledonian  R. 
Co.,  (1855)  1  R.  &  Can.  T.  Cas.  27,  17 


Sess.  Cas.  302 ;  Jones  v.  Eastern  Coun- 
ties R.  Co.,  (1858)  3  C.  B.  N.  S.  718, 
91  E.  C.  L.  718;  Ransome  v.  Eastern 
Counties  R.  Co.,  (1857)  1  C.  B.  N.  S. 
437,  87  B.  C.  L.  437 ;  Oxlade  v.  North 
Eastern  R.  Co.,  (1857)  1  C.  B.  N.  S. 
454,  87  E.  O.  L.  454 ;  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1896)  162  U.  S.  197. 

Relative  fairness  and  impartiality 
REQUIRED. — ^The  purpose  of  this  section 
was  to  prevent  partiality  and  discrim- 
ination between  persons  in  the  same 
relative  situation,  and  In  this  respect 
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it  changes  the  common  law  which  did 
not  prohibit  discrimination.  Interstate 
Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1890)  43  Fed.  Rep.  3.7; 
U.  S.  V.  Delaware,  etc.,  R.  Co.,  (1889) 
40  Fed.  Rep.  101. 

Reasonable  charge  may  create  un- 
lawful PRErERENCE. — A  .  charge  may 
be  perfectly  reasonable  under  section 
1  of  the  Act  and  may  create  an  un- 
reasonable preference  or  advantage 
under  section  3  of  the  Act.  Interstate 
Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1892)  145  U.  S.  263. 

what  constitutes  undue  preference 
OB  advantage. 

Definition. — The  Act  itself  nowhere 
defines  what  constitutes  an  undue 
preference  or  advantage.  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Com- 
mission, (189G)  162  U.  S.  197;  Inter- 
state Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.,  (C.  C.  A.  1896) 
74  Fed.- Rep.  715. 

Unjust  discrimination  under  section 
3  consists  in  giving  any  undue  or  un- 
reasonable preference  or  advantage  to 
any  particular  shipper  or  subjecting 
him  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  re- 
spect whatever.  D.  S.  v.  Delaware, 
etc.,  R.  Co.,  (1889)  40  Fed.  Rep.  101. 

Preference  or  advantage  not  nec- 
essarily UNLAWFUL. — The  mere  ex- 
istence of  a  preference  or  advantage 
in  a  particular  case  is  not  enough  to 
bring  It  within  the  prohibition  of  this 
section.  Denaby  Main  Colliery  Co.  v. 
Manchester,  etc.,  R.  Co.,  (1885)  11 
App.  Cas.  97 ;  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  (1896) 
162  U.  S.  197;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R. 
Co.,  (C.  C.  A.  1896)  74  Fed.  Rep.  715. 

This  section  does  not  prohibit  all 
discrimination,  but  only  such  discrim- 
ination as  is  undue  or  unreasonable 
under  the  circumstances  of  the  case. 
Interstate  Commerce  Commission  v. 
Texas,  etc.,  R.  Co.,  (1892)  52  Fed.  Rep. 
187 ;  Oregon  Short  Line,  etc.,  R.  Co.,  v. 
Northern  Pac.  R.  Co.,  (1892)  51  Fed. 
Rep.  465;  Little  Rock,  etc.,  R.  Co.  v. 
S.  Louis,  etc.,  R.  Co.,  (1894)  59  Fed. 
Rep.  402;  Oregon  Short-Line,  etc.,  R. 
Co.  V.  Northern  Pac.  R.  Co.,  (C.  C.  A. 
1894)  61  Fed.  Rep.  158;  Little  Rock, 
etc.,  R.  Co.  V.  St  Louis  Southwestern 
R.  Co.,  (C.  C.  A.  1894)  63  Fed.  Rep. 
775;  Interstate  Commerce  Commission 
V.  Alabama  Midland  R.  Co.,  (1895)  69 
Fed.  Rep.  227;  U.  S.  v.  Norfolk,  etc., 
R.  Co.,  (1901)  109  Fed.  Rep.  836. 

Substantially  similar  circum- 
stances AND  CONDITIONS  must  oxist  in 


order  to  render  a  preference  or  ad- 
vantage illegal.  Cowan  v.  Bond,  (1889) 
39  Fed.  Rep.  54. 

A  preference  to  be  undue  must  be  a 
preference  of  a  person  similarly  cir- 
cumstanced and  bringing  a  similar 
profit  to  the  company.  Interstate  Com- 
merce Commission  v.  Baltimore,  etc., 
R.  Co.,   (1890)  43  Fed.  Rep.  37. 

Question  of  fact  and  not  of 
LAW. — "  Whether,  in  particular  in- 
stances, there  has  been  an  undue  or 
unreasonable  prejudice  or  preference, 
or  whether  the  circumstances  and  con- 
ditions of  the  carriage  have  been  sub- 
stantially similar  or  otherwise,  are 
questions  of  fact,  depending  on  the 
matters  proved  in  each  ease."  Inter- 
state Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.,  (1897)  168  U.  S. 
170,  (C.  C.  A.  1896)  74  Fed.  Rep.  715; 
Denaby  Main  Colliery  Co.  v.  Man- 
chester, etc.,  R.  Co.  (1880)  3  R.  &  Can. 
T.  Cas.  426;  Phipps  v.  London,  etc., 
R.  Co.,  (1892)  2  Q.  B.  229;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1896)  162  D.  S.  184; 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
197 ;  Palmer  v.  London,  etc.,  R.  Co., 
(1866)  L.  R.  1  C.  P.  593;  Interstate 
Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  (1896)  73  Fed.  Rep.  409. 

Whether  a  difference  of  twelve  cents 
per  hundred  pounds  between  a  local 
rate  and  the  carrier's  proportion  of  a 
through  rate  is  ,an  undue  and  unrea- 
sonable preference  or  advantage  as 
against  a  local  shipper  is  a  question 
for  the  jury.  U.  S.  v.  Tozer,  (1889) 
39  Fed.  Rep.  369. 

Criminality  of  unreasonable 
CHARGE. — ^A  conviction  for  the  viola- 
tion of  the  "undue  preference"  clause 
of  the  Act  cannot  be  sustained  where 
the  criminality  of  the  Act  is  made  to 
depend  on  whether  the  jury  think  a 
preference  reasonable  or  unreasonable. 
To  constitute  a  crime,  the  Act  must  be 
one  the  criminality  of  which  the  party 
is  able  to  know  in  advance.  Tozer  v. 
U.  S.,  (1892)  52  Fed.  Rep.  917,  53  Am. 
&  Eng.  R.  Cas.  14,  quoting  Chicago, 
etc.,  R.  Co.  V.  Dey,  (1888)  35  Fed.  Eep. 
866. 

The  burden  of  proof  rests  upon  the 
party  alleging  the  existence  of  an  un- 
due preference  or  advantage.  Inter- 
state Commerce  Commission  v.  Balti- 
more, etc.,  R.  Co.,  (1890)  48  Fed.  Rep. 
37 ;  Interstate  Commerce  Commission 
V.  Louisville,  etc.,  R.  Co.,  (1896)  73 
Fed.  Rep.  409;  Denaby  Main  Colliery 
Co.  V.  Manchester,  etc.,  R.  Co.,  (1885) 
11  App.  Cas.  97.      . 

Circumstances  to  be  considered. — 
Difference  in  rates,  convenience  of  the 
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public,  the  interests  of  the  carrier,  the 
relative  volume  of  the  traffic  Involved, 
its  relative  cost  and  profit  to  the  car- 
rier, the  situation  of  the  respective  cus- 
tomers with  respect  to  each  other  as 
competitive  or  otherwise,  are  all  cir- 
cumstances which  must  be  considered 
in  determining  the  existence  or  non- 
existence of  an  undue  preference  or 
advantage.  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co., 
(1890)  43  Fed.  Rep.  51,  afflrmed  (1892) 
145  U.  S.  284;  Interstate  Commerce 
Commission  ■;;.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  Rep.  409;  Interstate 
Commerce  Commission  v.  Southern  R. 
Co.,  (1900)  105  Fed.  Rep.  703.  See 
Ctelade  v.  North  Eastern  R.  Co.,  (1857) 
1  C.  B.  N.  S.  454,  87  E.  C.  L.  454. 

Business  considebations  which 
would  naturally  affect  the  action  of 
the  carriers  independently  of  the  Act 
are  entitled  to  consideration  in  deter- 
mining the  existence  of  an  undue  pref- 
erence or  advantage.  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197;  Interstate 
Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  (C.  C.  A.  1890)  74 
Fed.  Rep.  715. 

Mathematical  calculation  not' 
THE  test. — The  question  cannot  be  de- 
termined by  a  mere  mathematical  cal- 
culation. Phipps  V.  London,  etc.,  R. 
Co.,  (1892)  2  Q.  B.  238,  quoted  with 
approval  in  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co.,  (1896) 
73  Fed.  Rep.  409 ;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R. 
Co.,  (C.  C.  A.  1896)  74  Fed.  Rep.  715, 
afflrmed  (1897)  168  U.  S.  144. 

Mileage. — Relative  mileage  is  a  cir- 
cumstance to  be  considered  in  fixing 
rates,  but  it  is  not  alone  the  test  of  un- 
due preference  or  advantage.  Inter- 
state Commerce  Commission  v.  Louis- 
.  ville,  etc.,  R.  Co.,  (1896)  73  Fed.  Rep. 
409,  citing  with  approval  Phipps  v. 
Loudon,  etc.,  R.  Co.,  (1892)  2  Q.  B.  242. 

Charges  need  not  be  fixed  solely  upon 
a  mileage  basis.  Interstate  Comme'rce 
Commission  v.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  Rep.  409. 

Dipfebences  in  population  and  ton- 
KAOE  may  justify  what  would  other- 
wise be  an  unjust  preference  or  advan- 
tage as  between  two  cities  or  towns 
similarly  situated.  Detroit,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(0.  C.  A.  1896)  74  Fed.  Rep.  832. 

Welfare  of  bespective  localities  to 
BE  considered. — The  welfare  of  the 
locality  of  delivery  or  consumption 
must  be  considered  as  well  as  that  of 
the  locality  of  production  and  ship- 
ment. Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co.,  (1897) 


168  U.  S.  165,  citing  with  approval 
Texas,  etc.,  R.  Co.,  v.  Interstate  Com- 
merce Commission,  (1896)  162  V.  S. 
197. 

Joint  through  bates  are  not  the 
standard  by  which  to  determine  the 
legality  of  local  rates  of  the  same  car- 
riers. Tozer  v.  U.  S.,  (1892)  52  Fed. 
Rep.  917,  53  Am.  &  Eng.  R.  Cas.  14; 
Chicago,  etc.,  R.  Co.  v.  Osborne,  (C.  C. 
A.  1892)  52  Fed.  Rep.  912;  Allen  v. 
Oregon  R.,  etc.,  Co.,  (1899)  98  Fed. 
Rep.  17. 

The  Act  does  not  expressly  authorize 
the  separate  carriers  to  contract  with 
reference  to  through  routes  and  joint 
tariffs,  because  the  carriers  already 
had  that  authority.  But  sections  3  and 
6  necessarily  imply  the  recognition 
that  that  authority  did  exist  and  that 
it  could  be  exercised  after  the  passage 
of  the  Act,  in  the  same  manner  and  to 
the  same  extent  as  before.  Gulf,  etc., 
R.  Co.  V.  Miami  Steamship  Co.,  (C.  C. 
A.  1898)  86  Fed.  Rep.  418. 

The  proportion  in  which  freight 
earned  by  two  connecting  railronds 
under  a  joint  tariff  schedule  is  divided 
between  them  is  a  matter  for  their 
consideration  alone,  and  a  court  can- 
not hold  that  the  share  received  by  one 
constitutes  an  unjust  or  discriminate 
rate.  Allen  v.  Oregon  R.,  etc.,  Co., 
(1899)  98  Fed.  Rep.  16. 

The  making  of  a  group  rate  to  sev- 
eral points  does  not  preclude  a  carrier 
from  discriminating  In  other  respects 
between  points  in  the  same  group,  if 
the  circumstances  and  conditions  other- 
wise justify  such  discriminations.  De- 
troit, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (1896)  43  U.  S. 
App.  808. 

Competition  between  rival  car- 
BiEBS,  existing  at  one  point  and  not  at 
another,  must  be  considered  in  deter- 
mining whether  or  not  the  carrier  is 
giving  one  of  such  points  an  undue  or 
unreasonable  preference  or  advantage 
over  the  other.  Interstate  Commerce 
Commission  v.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  Rep.  409;  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  162  U.  S.  197;  Interstate 
Commerce  Commission  v.  Alabama 
Midland  B.  Co.,  (1897)  168  U.  S.  144, 
(C.  C.  A.  1896)  74  Fed.  Rep.  715 ;  In- 
terstate Commerce  Commission  v. 
Western,  etc.,  R.  Co.,  (C.  C.  A.  1899) 
93  Fed.  Rep.  83,  affirming  (1898)  88 
Fed.  Rep.  186 ;  Phipps  v.  Loudon,  etc., 
R.  Co.,  (1892)  2  Q.  B.  242;  Mansion 
House  Assoc,  v.  London,  etc.,  R.  Co., 
(1895)  1  Q.  B.  932 ;  Denaby  Main  Col- 
liery Co.  V.  Manchester,  etc.,  R.  Co., 
(1885)  11  App.  Cas.  97;  Interstate 
Commerce  Commission  v.   Cincinnati, 
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etc.,  R.  Co.,  (1903)  124  Fed.  Rep.  624; 
Interstate  Commerce  Commission  v. 
Nashville,  etc.,  R.  Co.,  (C.  C.  A.  1903) 
120  Fed.  Rep.  934. 

The  reason  why  competition  must  be 
considered  is  that  a  trader  is  as  much 
entitled  to  the  advantage  of  a  situ- 
ation where  rival  carriers  are  compet- 
ing for  his  traffic,  as  another  trader  is 
entitled  to  the  advantage  of  a  situa- 
tion nearer  the  market  requiring  a 
shorter  haul.  Interstate  Commerce 
Commission  v.  Louisville,  etc.,  R.  Co., 

(1896)  73  Fed.  Rep.  409;  Interstate 
Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1892)  145  U.  S.  283; 
Ransome  v.  Eastern  Counties  R.  Co., 
(1857)  1  C.  B.  N.  S.  437,  87  E.  C.  L. 
437. 

The  nature  and  extent  of  compe- 
tition must  be  considered  in  deter- 
mining whether  a  particular  discrimi- 
nation is  thereby  justified.  Interstate 
Commerce  Commission  v.  Western, 
etc.,  R.  Co.,  (C.  C.  A.  1899)  93  Fed. 
Rep.  83 ;  Interstate  Commerce  Com- 
mission V.  Alabama  Midland  R.  Co., 

(1897)  168  U.  S.  167. 

All  competition,  provided  it  pos- 
sesses the  attribute  of  producing  a  sub- 
stantial and  material  effect  upon  traf- 
fic and  rate  making,  is  proper,  under 
the  statute,  to  be  taken  into  considera- 
tion. The  fact  that  the  competition 
is  wholly  between  carriers  who  are 
subject  to  the  Act  is  not  material. 
Interstate  Commerce  Commission  v. 
Southern  R.  Co.,  (1900)  105  Fed.  Rep. 
704. 

The  fact  that  a  railroad  company 
has  acquired  the  ownership  of  the  only 
road  which  previously  competed  with 
its  own  for  business  at  a  certain  point 
cannot  affect  the  question  whether  its 
rates  unjustly  discriminate  against 
such  point  in  favor  of  another  point 
where  competition  exists,  where  It  af- 
firmatively appears  that  the  rates  to 
the  noncompetitive  point  have  not  been 
increased  since  the  purchase  of  the 
competing  road.  Interstate  Commerce 
Commission  v.  Southern  R.  Co.,  (1902) 
117  Fed.  Rep.  741. 

Potential  water  competition,  al- 
though there  is  at  the  time  but  little 
actual  competition,  is  a  circumstance 
to  be  considered.  Interstate  Com- 
merce Commission  v.  Alabama  Mid- 
land R.  Co.,  (C.  C.  A.  1896)  74  Fed. 
Rep.  715. 

Competition  in  ocean  freights. — 
In  determining  questions  of  the  rea- 
sonableness of  rates  and  of  discrimina- 
tion in  regard  to  traffic  originating  in 
foreign  countries,  the  courts  may  and 
should  take  Into  consideration  as  con- 
stituting dissimilar  conditions,  circum- 


stances existing  beyond  the  seaboard 
of  the  United  States  (such  as  competi- 
tion by  ocean  freights)  as  well  as  con- 
ditions prevailing  within  the  United 
States.  Texas,  etc.,  R.  Co.  •;;:  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  197,  cited  and  followed  in 
Interstate  Commerce  Commission  v. 
Southern  R.  Co.,  (1900)  105  Fed.  Rep. 
703. 

Conditions  for  benefit  of  car- 
rier.— Carriers  may  impose  conditions 
for  their  own  benefit,  though  such  con- 
ditions may  incidentally  favor  a  par- 
ticular class  or  locality.  Interstate 
Commerce  Commission  v.  Baltimore, 
etc.,  R.  Co.,  (1890)  43  Fed.  Rep.  37. 

Self-preference  not  unlawful. — 
Carriers  may  lawfully  prefer  them- 
selves in  their  own  business.  Uwaco 
R.,  etc.,  Co.  V.  Oregon  Short  Line,  etc., 
R.  Co.,  (1893)  57  Fed.  Rep.  678,  15 
U.  S.  App.  173;  Little  Rock,  etc.,  R. 
Co.  V.  East  Tennessee,  etc.,  R.  Co., 
(1891)  47  Fed.  Rep.  771.  ~  \ 

Carrier  may  protect  itself  against 
physical  disadvantages. — Detroit, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (C.  C.  A.  1896)  74  Fed. 
Rep.  832,  holding  that  the  location  of 
a  carrier's  station  at  a  much  greater 
distance  from  the  centre  of  traffic  than 
the  stations  of  rival  carriers  will  jus- 
tify the  carrier  in  furnishing  free  cart- 
age at  that  point  in  order  to  obtain  and 
presei've  its  traffic.  This  case  was  af- 
firmed by.  the  Supreme  Court  in  an 
opinion  confined  to  a  consideration  of 
section  4  of  the  Act,  the  questions  aris- 
ing under  sections  2  and  3  having  been 
withdrawn  from  consideration.  See 
(1897)  167  U.  S.  644.. 

Free  cartage. — ^The  furnishing  of 
free  cartage  by  a  carrier  at  some  point 
and  not  at  others  may  or  may  not  con- 
stitute an  unlawful  preference  or  ad- 
vantage. It  is  not  unlawful,  if,  under 
the  existing  circumstances,  such  dis- 
crimination Is  reasonable  and  neces- 
sary for  the  benefit  of  the  carrier,  and 
especially  where  there  is  no  competi- 
tion between  the  two  points.  Detroit, 
etc.,  R.  Co.  V.'  Interstate  Commerce 
Commission,  (1896)  74  Fed.  Rep.  813, 
43  U.  S.  App.  308,  affirmed  on  other 
points  in  (1897)  167  U.  S.  644. 

"  These  Bnglish  cases  abundantly  es- 
tablish three  propositions  in  relation 
to  this  subject:  (1)  That  the  collect- 
ing and  delivery  of  goods  is  a  separate 
and  distinct  business,  notwithstanding 
the  confusion  to  which  we  have  ad- 
verted; (2)  that  the  railroad  compa- 
nies, undertaking  to  do  for  themselves 
this  separate  business,  cannot,  by  con- 
solidating the  compensation  for  each, 
avoid  the  restrictions  that  have  been 
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Imposed  upon  them  in  respect  of  un- 
lawful discriminations,  and  it  is'  amply 
within  the  power  of  the  railway  com- 
missions and  the  courts,  accordipg  to 
the  facts  of  each  particular  case,  to 
separate  the  two,  in  order  to  prevent 
such  an  unlawful  combination;  (3) 
that,  notwithstanding  the  separable 
and  independent  character  of  the  two 
services,  both,  whether  in  the  hands 
of  the  same  or  separate  carriers,  are 
subject  to  the  rules  and  regulations 
prescribed  by  law  to  prevent  unlawful 
discriminations."  Detroit,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(C.  C.  A.  1896)  74  Fed.  Rep.  812,  citing 
Pickford  v.  Grand  Junction  R.  Co., 
(1842)  10  M.  &  W.  399;  Parker  v. 
Great  Western  R.  Co.,  (1844)  7  M.  & 
G.  253,  49  B.  C.  L.  253;  Parker  v. 
Great'Western  K.  Co.,  (1856)  6  El.  & 
Bl.  77,  88  B.  C.  L.  77;  Baxendale  v. 
North  Devon  R.  Co.,  (1857)  3  C.  B.  N. 
S.  324,  91  E.  O.  L.  324;  Baxendale  v. 
Great  Western  R.  Co.,  (1858)  5  C.  B. 
N.  S.  309,  336,  94  B.  C.  L.  309,  336; 
Garton  V.  Great  Western  R.  Co.,  (1859) 

5  C.  B.  N.  S.  669,  94  E.  C.  L.  669; 
Garton  v.  Bristol,  etc.,  R.  Co.,  (1859) 

6  C.  B.  N.  S.  639,  95  B.  C.  L.  639, 
(1861)  1  B.  &  S.  112,  101  E.  C.  L.  112; 
Pegler  v.  Monmouthshire  R.,  etc.,  Co., 
(1861)  6  H.  &  N.  644;  Baxendale  v. 
Bristol,  etc.,  R.  Co.,  (1862)  11  C.  B. 
N.  S.  787,  103  E.  C.  L.  787 ;  Baxendale 
V.  Great  Western  R.  Co.,    (1803)    14 

C.  B.  N.  S.  1,  108  B.  C.  L.  1,  (1864) 
16  C.  B.  N.  S.  137,  111  E.  C.  L.  137; 
Pnlmer  v.  London,  etc.,  R.  Co.,  (1866) 
L.  R.  1  C.  P.  588,  (1870)  L.  R.  6  C.  P. 
194;  West  v.  London,  etc.,  R.  Co., 
(1870)  L.  R.  5  C.  P.  622;  Parkinson 
V.  Great  Western  R.  Co.,  (1871)  L.  R. 
6  C.  P.  554 ;  Evershea  v.  London,  etc., 
R.  Co.,  (1877)  2  Q.  B.  D.  254,  3  Q.  B. 

D.  134;  London,  etc.,  R.  Co.  v.  Ever- 
shed,  (1878)  3  App.  Cas.  1029;  Man- 
chester, etc.,  R.  Co.,  V.  Denaby  Main 
Colliery  Co.,  (1884)  13  Q.  B.  D.  674, 
14  Q.  B.  D.  209 ;  Denaby  Main  Colliery 
Co.  V.  Mancehster,  etc.,  R.  Co.,  (1885) 
11  App.  Cas.  97 ;  Liverpool  Corn  Trade 
Assoc.  V.  London,  etc.,  R.  Co.,  (1891) 
1  Q.  B.  120. 

It  cannot  be  said  that  a  railroad 
company  may  not  reasonably  and  with- 
out undue  preference  or  advantage,  or 
unlawful  discrimination,  collect  and 
deliver,  at  its  own  expense,  goods  at 
one  city  and  not  at  another,  wherfe  the 
difference  in  population  is  as  seventy 
thousand  to  six  thousand  and  in  traffic 
one  million  tons  to  fifty-five  thousand 
tons.  Detroit,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (0.  C.  A.  1896) 
%  Fed.  Rep.  832. 


GUABANTT  OP  ABRIVAL  ON  TIME  NOT 
AN  UNLAWFUL  DISCEIMINATION. — Fos- 
ter V.  Cleveland,  etc.,  R.  Co.,  (1893) 
56  Fed.  Rep.  434. 

DiscBiMiNATiON  IN  BATES. — Discrim- 
ination in  rates  may  constitute  an  un- 
lawful preference  or  advantage  under 
this  section,  as  well  as  discrimination 
in  facilities  furnished.  U.  S.  v.  Tozer, 
(1889)  2  Int.  Com.  Rep.  422,  citing 
Denaby  Main  Colliery  Co.  v.  Manches- 
ter, etc.,  R.  Co.,  (1880)  3  R.  &  Can.  T. 
Cas.  426,  (1885)  11  App.  Cas.  97. 

But  it  is  not  the  purpose  of  the 
statute  to  prevent  competition  in  rates 
between  different  points  on  different 
lines  of  road.  Allen  v.  Oregon  R.,  etc., 
Co.  (1899)  98  Fed.  Rep.  17. 

A  contract  by  which  a  carrier  under- 
takes to  carry  the  lumber  of  a  certain 
shipper  to  a  point  beyond  the  state 
at  a  stipulated  rate,  which  is  less  than 
the  lumber  could  be  shipped  for  over 
the  carrier's  line  without  loss  to  the 
carrier,  and  therefore  less  than  the 
carrier  will  give  to  others  shipping 
lumber  under  the  same  conditions,  is 
void  under  the  Interstate  Commerce 
Act  making  it  unlawful  for  a  carrier 
to  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  par- 
ticular person.  Kizer  v.  Texarkana, 
etc.,  R.  Co.,  (1899)  66  Ark.,  348. 

PaETY-BATE    TICKETS    NOT    AN    UNDUE 

PEEFEEENCE  OB  ADVANTAGE. — Interstate 
Commerce  Commission  ■;;.  Alabama 
Midland  R.  Co.,  (1897)  168  U.  S.  144; 
Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  (1892)  145  U. 
S.  263  afflrming  (1890)  43  Fed.  Rep. 
37;  Foster  v.  Cleveland,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  434. 

Passbs.^ — The  giving  of  free  passes 
to  persons  not  enumerated  in  section 
22  of  the  Act  constitutes  an  illegal 
preference  or  advantage.  In  re  Charge 
to  Grand  Jury,  (1895)  66  Fed.  Rep. 
146. 

"  The  subject  of  the  '  preference '  or 
'  prejudice '  is  transportation  of  either 
persons  or  property.  The  Act  no- 
where in  terms  prohibits  the  mere 
issuing  of  free  tickets  or  free  passes. 
A  free  ticket  or  a  free  pass  not  used 
is  not  transportation ;  it  is  not  a  pref- 
erence or  advantage  to  the  holder,  nor 
any  prejudice  or  disadvantage  to 
others."  In  re  Huntington,  (1895)  68 
Fed.  Rep.  882,  citing  Griffee  v.  Bur- 
lington, etc.,  R.  Co.,  (1888)  2  Int  Com. 
C.  Rep.  301. 

LOWEE  JOINT  THBOUGH  BATES  NOT  A 
DISCEIMINATION  AGAINST  LOCAL  SHIT- 
PEES. — Parsons  v.  Chicago,  etc.,  R.  Co., 
(C.  C.  A.  1894)  63  Fed.  Rep.  903,  citing 
Tozer  v.  U.  S.,  (1892)  52  Fed.  Rep.  917. 
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Geeatee  charge  poe  shoetek  haul 
may  constitute  undue  pbeferencb 
OB  ADVANTAGE. — Interstate  Commerce 
Commission  v.  Western,  etc.,  R.  Co., 
(1898)  88  Fed.  Rep.  186;  Interstate 
Commerce  Commission  v.  East  Ten- 
nessee, etc.,  R.  Co.,  (1898)  85  Fed. 
Rep.  107;  Interstate  Commerce  Com- 
mission V.  Western,  etc.,  R.  Co.,  (C.  C. 
A.  1899)  93  Fed.  Rep.  83. 

Under  the  English  Traffic  Acts  a 
provision  substantially  like  the  third 
section  of  the  Interstate  Commerce 
Act  against  undue  preferences  and  ad- 
vantages is  made  to  serve  substantially 
the  same  purpose  as  the  fourth  section 
of  the  American  act  with  respect  to 
long  and  short  hauls.  Detroit,  etc., 
R.  Co.,  V.  Interstate  Commerce  Com- 
mission, (1890)  74  Fed.  Rep.  803,  43 
U.  S.  App.  308. 

In  Jones  v.  Eastern  Counties  R.  Co., 
(18.58)  3  C.  B.  N.  S.  718,  91  E.  C.  L. 
718,  the  court  refused  an  injunction  to 
compel  a  railway  company  to  issue 
season  tickets  between  Colchester  and 
London  upon  the  same  terms  as  it 
issued  them  between  Harwich  and 
London,  upon  the  mere  suggestion  that 
the  granting  of  the  latter,  the  distance 
being  considerably  greater,  at  a  much 
lower  rate  than  the  former,  was  an 
undue  and  unreasonable  preference  of 
the  inhabitants  of  Harwich  over  those 
of  Colchester. 

The  charging  of  a  greater  sum  for 
a  shorter  than  fo^  a  longer  haul  is 
specifically  dealt  with  in  the  fourth 
section  of  the  Act.  (See  infra.)  If 
such  a  charge  is  not  illegal  under  the 
fourth  section  it  cannot  be  held  illegal 
under  the  third  section.  Interstate 
Commerce  Commission  v.  Western, 
etc.,  R.  Co.,  (1898)  88  Fed.  Rep.  194; 
Interstate  Commerce  Connnission  v. 
Cincinnati,  etc.,  R.  Co.,  (1893)  56  Fed. 
Rep.  925. 

The  same  circumstances  which  will 
justify  a  greater  charge  for  a  shorter 
than  a  longer  haul  under  section  4, 
will  prevent  such  rate  from  constitut- 
ing an  illegal  preference  or  advantage 
under  section  3.  Interstate  Commerce 
Commission  v.  Nashville,  etc.,  R.  Co., 
(C.  C.  A.  1903)  120.  Fed.  Rep.  934; 
East  Tennessee,  etc.,  R.  Co.,  v.  Inter- 
state Commerce  Commission,  (1901) 
181  U.  S.  1. 

"  In  a  supposed  case  when,  in  the 
first  instance,  upon  an  issue  as  to  a 
violation  of  the  fourth  section  of  the 
Act,  It  is  conceded  or  established  that 
the  rates  charged  to  the  shorter  dis- 
tance point  are  just  and  reasonable  in 
and  of  themselves,  and  it  is  also  shown 
that  the  lesser  rate  charged  for  the 
longer  haul  is  not  wholly  unremunera- 


tive  and  has  been  forced  upon  the  ear- 
riera  by  competition  at  the  longer  dis- 
tance point,  it  must  result  that  a 
discrimination  springing  alone  from  a 
disparity  in  rates  cannot  be  held,  in 
legal  effect,  to  be  the  voluntary  act  of 
the  defendant  carriers,  and  as  a  conse- 
quence the  provisions  of  the  third 
section  of  the  Act  forbidding  the  mak- 
ing or  giving  of  an  undue  or  unreason- 
able preference  or  advantage  will  not 
apply."  East  Tennessee,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission, 
(1901)  181  U.  S.  1. 

Switching  facilities  and  sebvice. — 
A  common  carrier  subject  to  the  Act 
is  guilty  of  giving  an  unlawful  prefer- 
ence or  advantage  where  it  denies 
switch  connections  and  service  to  one 
person,  place,  locality,  or  icind  of  traf- 
fic, and  aflfords  such  facilities  and  serv- 
ices to  others  similarly  situated.  In- 
terstate Stock-Yards  Co.  v.  Indianapo- 
lis Union  R.  Co.,  (1900)  99  Fed.  Rep. 
473. 

Peo  eata  allotment  of  cabs. — It  is 
the  duty  of  a  railroad  company,  when 
its  supply  of  coal  cars  is  short,  to  pro- 
rate the  supply  on  hand,  without  un- 
just discrimination,  among  all  the  ship- 
pers of  coal.  U.  S.  V.  Norfolk,  etc.,  R. 
Co.,  (1901)  109  Fed.  Rep.  831. 

DiSCBIMINATION      IN     FAVOE     OF     CAB 

COMPANY. — It  is  not  unlawful  for  a 
carrier  to  transport  .stoclc  in  cars  of  a 
particular  car  company  at  a  less  rate 
than  is  charged  for  stock  shipped  in 
the  cars  of  another  company,  where 
the  cars  of  the  former  company  are 
adapted  for  use  both  as  stock  cars  and 
as  coal  cars  while  the  cars  of  tlie  latter 
company  are  not  so  adapted,  as  in  such 
case  the  circumstances  and  conditions 
are  not  substantially  similar.  U.  S.  v. 
Delaware,  etc.,  R.  Co.,  (1889)  40  Fed. 
Rep.  101. 

PeBMITTING  SHIPPEB  to  USB  HIS  OWN 

CABS  may  amount  to  an  unlawful  pref- 
erence or  advantage.  U.  S.  v.  Dela- 
ware, etc.;  R.  Co.,  (1889)  40  Fed.  Rep. 
101.  See  also  U.  S.  v.  Norfolk,  etc.,  B. 
Co.,  (1901)  109  Fed,  Rep.  831. 

Requdjinq  prepayment  op  chakqes 
from  some  persons  and  not  from  others 
does  not  amount  to  giving  an  unjust 
or  unreasonable  preference  or  advan- 
tage. Little  Rock,  etc.,  R.  Co.  v.  St 
Louis  Southwestern  R.  Co.,  (0.  C.  A. 
1894)  63  Fed.  Rep.  775,  affirming  59 
Fed.  Rep.  400. 

Compressing  cotton  in  transit. — 
Where  a  carrier  gives  a  through  rate 
on  cotton  it  is  not  a  violation  of  sec- 
tions 2  and  3  to  give  the  same  through 
rate  with  the  privilege  of  having  the 
cotton  stopped  at  an  intermediate  point 
where  it  is  compressed  at  the  expense 
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of  the  carrier,  where  the  rate  is  open 
to  all  alike.  Cowan  v.  Bond,  (1889) 
39  Fed.  Rep.  54. 

Discrimination  in  deuvebt  at 
STOCK  YARDS. — It  Is  the  duty  of  a  car- 
rier of  live  stock  to  provide  reasonable 
facilities  for  the  unloading  and  care  of 
such  stock ;  and  where  It  has  done  so, 
either  by  building'  stock  yards  of  Its 
own  or  by  contract  with  a  stock-yards 


company,  its  refusal  to  deliver  stock  to 
other  stock  yards  in  the  same  city  is 
not  an  unlawful  discrimination.  Cen- 
tral Stock-Yards  Co.  v.  Louisville,  etc., 
R.  Co.,  (O.  C.  A.  1902)  118  Fed.  Rep. 
113,  citing  Covington  Stock  Yards  Co. 
V.  Keith,  (1891)  139  U.  S.  128;  Butch- 
ers', etc.,  Stock-Yards  Co.  v.  Louisville, 
etc.,  R.  Co.,  (1895)  67  Fed.  Rep.  41,  31 
U.  S.  App.  252. 


FACILITIES   rOK  INTERCHANGE   OF   TEAFFIO 


CONSTEUCTION       AND      OPERATION       OP 

CLA0SE. — ^In  the  construction  of  the 
clause  requiring  carriers  to  afford 
equal  and  reasonable  facilities  for  the 
interchange  of  traffic  between  connect- 
ing lines,  English  authorities  carry  lit- 
tle weight,  as  the  provisions  of  the 
English  statute  are  not  similar.  Ore- 
gon Short-Line,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  (C.  C.  A.  1894)  61  Fed. 
Rep.  358,  citing  Little  Rock,  etc.,  R. 
Co.,  V.  St.  I^uis,  etc.,  R.  Co.,  (1890)  41 
Fed.  Rep.  559,  and  Kentucky,  etc.. 
Bridge  Co.  v.  Louisville,  etc.,  R.  Co., 
(1889)  37  Fed.  Rep.  567. 

Three  carriers  involved. — ^The  dis- 
crimination prohibited  must  "be  be- 
tween two  or  more  carriers  other  than 
the  offending  carrier,  as  it  is  not  un- 
lawful for  a  carrier  to  prefer  itself  as 
against  any  connecting  line.  Ilwaco  R., 
etc.,  Co.  V.  Oregon  Short  Line,  etc.,  R. 
Co.,  (C.  C.  A.  1893)  57  Fed.  Rep.  673 ; 
Little  Rock,  etc.,  R.  Co.  v.  East  Ten- 
nessee, etc.,  R.  Co.,  (1891)  47  Fed.  Rep. 
771,  49  Am.  &  Bug.  R.  Cas.  23. 

The  fact  that  one  company  owns  an 
Interest  in  the  stock  of  another  is  no 
excuse  for  discriminating  in  favor  of 
such  road  as  against  othoi'  roads.  New 
York,  etc.,  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  (1891)  3  Int.  Com.  Rep. 
542,  4  Int.  Com.  C.  Rep.  702.  Dis- 
tingtiished  in  Little  Rock,  etc.,  R.  Co.  v. 
Bast  Tennessee,  etc.,  R.  Co.,  (1891)  47 
Fed.  Rep.  771. 

Discrimination  under  first  para- 
graph.— ^The  first  paragraph  of  the 
above  third  section  prohibiting  unjust 
preference  or  advantages  applies  to 
connecting  carriers  as  well  as  to  other 
persons  and  localities.  Oregon  Short- 
Line,  etc.,  R.  Co.  V.  Northern  Paci  R. 
Co.,  (1892)  51  Fed.  Rep.  465. 

But  an  unjust  preference  or  advan- 
tage in  respect  to  localities  does  not 
constitute  an  unlawful  discrimination 
against  a  connecting  carrier  serving 
such  localities.  Oregon  Short  Line, 
etc.,  B.  Co.  V.  Northern  Pac.  R.  Co., 
(C.  C.  A.  1894)  61  Fed.  Rep.  158. 

Reasonabm!  and  pbopeb  fachj- 
TiBs. — Only  reasonable  and  proper  fa- 
cilitiea    need    be    furnished.     Oregon 


Short-Line,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  (C.  C.  A.  1894)  61  Fed. 
Rep.  158. 

In  determining  what  are  reasonable 
and  proper  facilities,  the  interests  of 
the  road  required  to  furnish  them  must 
be  considered.  Oregon  Short-Line,  etc., 
R.  Co.  V.  Northern  Pac.  R.  Co.,  (C.  C. 
A.  1894)  61  Fed.  Rep.  158. 

An  interstate  carrier  is  not  required 
to  treat  all  its  connecting  carriers  in 
precisely  the  same  manner  without  ref- 
erence to  its  own  interests.  Little 
Rock,  etc.,  R.  Co.  v.  St.  Louis  South- 
western R.  Co.,  (C.  C.  A.  1894)  63 
(1889)  40  Fed.  Rep.  101. 

The  term  "facilities"  does  not  in- 
clude car  equipment  for  the  transpor- 
tation of  traflSc  over  the  carrier's  own 
road.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
(1889)  40  Fed.  Rep.  101. 

Similar  and  dissimilar  circum- 
stances AND  conditions. — Equal  facili- 
ties are  not  required  where  the  circum- 
stances are  dissimilar.  Little  Rock, 
etc.,  R.  Co.  V.  St.  Louis  Southwestern 
R.  Co.,  (C.  C.  A.  1894)  63  Fed.  Rep. 
775 ;  Oregon  Short-Line,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,  (1892)  51  Fed. 
Rep.  465,  citing  Kentucky,  e^..  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  (1889) 
37  Fed.  Rep.  624 ;  Little  Rock,  etc.,  R. 
Co.  V.  St.  Louis,  etc.,  II.  Co.,  (1894)  59 
Fed.  Rep.  403 ;  Atchison,  etc.,  R.  Co.  v. 
Denver,  etc.,  R.  Co.,  (1883)  110  U.  S. 
607. 

Discrimination  may  be  justified  by 
dissimilar  circumstances  and  condi- 
tions. Augusta  Southern  R.  Co.  v. 
Wrlghtsville,  etc.,  R.  Co.,  (1896)  74 
Fed.  Rep.  522. 

A  connecting  through  line  may  be 
preferred  to  a  connecting  local  line. 
Little  Rock,  etc.,  R.  Co.  v.  East  Ten- 
nessee, etc.,  R.  Co.,  (1891)  47  Fed. 
Rep.  771,  49  Am.  &  Eng.  R.  Cas.  23. 

Right  of  equal  facilities  recip- 
rocal.— The  right  and  duty  to  furnish 
equal  facilities  are  reciprocal.  Little 
Rock,  etc.,  R.  Co.  V.  Bast  Tennessee, 
etc.,  R.  Co.,  (1891)  47  Fed.  Rep.  771. 

Onlt  at  terminal  points. — The 
duty  to  furnish  equal  and  reasonable 
facilities  for  the  interchange  of  traffic 
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is  limited  to  furnishing  such  faciiities 
at  terminal  points.  U.  S.  v.  Delaware, 
etc.,  R.  Co.,  (1889)  40  Fed.  Rep.  101. 

A  road  making  a  physical  connection 
with  an  established  line  at  other  than 
a  terminal  point  must  itself  first  fur- 
nish facilities  for  the  interchange  of 
traffic,  before  it  has  a  right  to  demand 
an  interchange  of  traffic  at  such  point. 
Little  Rock,  etc.,  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  (1894)  59  Fed.  Rep.  403, 
citmg  Kentucky,  etc.,  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1889)  37  Fed. 
Rep.  567.  See  also  Atchison,  etc.,  R. 
Co.  V.  Denver,  etc.,  R.  Co.,  (1883)  110 
U.  S.  667. 

Discrimination  in  bates  and 
CHAKHES. — Discrimination  in  rates  and 
charges  as  between  connecting  carriers 
under  substantially  similar  circum- 
stances and  conditions  is  unlawful. 
Cutting  V.  Florida  R.,  etc.,  Co.,  (1887) 
30  Fed.  Rep.  663 ;  Augusta  Southern  R. 
Co.  V.  Wrightsville,  etc.,  R.  Co.,  (1896) 
74  Fed.  Rep.  522. 

Theough  tickets. — ^The  statute  does 
not  require  a  carrier  to  sell  through 
tickets  over  its  own  and  connecting 
lines.  This  is  a  right  which  arises 
only  out  of  private  contract  between 
the  carriers.  Chicago,  etc.,  R.  Co.  v. 
Pennsylvania  Co.,  (1887)  1  Int.  Com. 
Rep.  ,357,  1  Int  Com.  C.  Rep.  86.  Ap- 
plied in  Kentucky,  etc.,  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1889)  37  Fed. 
Rep.  567. 

Use  of  tracks  and  terminal  faciii- 
ties.— By  express  provision  of  the  stat- 
ute itself  it  cannot  be  construed  as  re- 
quiring a  carrier  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business.  Little 
Rock,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co..  (1894)  59  Fed.  Rep.  402;  Ken- 
tucky, etc..  Bridge  Co.  v.  Louisville, 
etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  567; 
Oregon  Short-Line,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,  (G.  C.  A.  1894) 
61  Fed.  Rep.  158. 

"  The  meaning  of  this  clause  is  clear. 
It  simply  declares  that  the  preceding 
provision  of  the  section  shall  not  be 
deemed  to  give  the  right  to  one  carrier 
to  use  the  tracks  or  terminal  facilities 
of  another  carrier  in  the  like  business. 
It  has  reference  to  the-effect  of  the  Act 
of  Congress,  and  nothing  else.  If  the 
defendant  company,  by  a  contract  with 
the  city  of  Dubuque,  has  bound  Itself 
to  allow  other  companies  to  use  part 
of  its  tracks  or  terminal  facilities,  this 
clause  of  the  Act  of  Congress  does  not 
affect  such  a  contract,  or  the  enforce- 
ment thereof.  So,  also.  If  the  state  of 
of  Iowa  has  provided  by  proper  statute 
that  different  companies  may  have  a 
Joint  or  common  use  of  certain  termi- 


nal facilities  the  rights  of  the  several 
companies  to  such  joint  use  are  not  af- 
fected by  the  provisions  of  the  Inter- 
state Commerce  Act,  but  the  same 
must  be  measured  and  determined  by 
the  statutes  of  the  state."  Iowa  v. 
Chicago,  etc.,  R.  Co.,  (1887)  33  Fed. 
Rep.  396. 

It  is  not  a  violation  of  the  statute  for 
a  carrier  to  allow  a  connecting  carrier 
the  use  of  its  tracks  or  terminal  facili- 
ties and  to  refuse  to  allow  a  similar 
use  by  other  connecting  carriers.  Ore- 
gon Short  Line,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  (1892)  51  Fed.  Rep.  475; 
St.  Louis  Drayage  Co.  v.  Louisville, 
etc.,  R.  Co.,  (1894)  65  Fed.  Rep.  39; 
Little  Rock,  etc.,  R.  Co.  v.  St  Louis 
Southwestern  R.  Co.,  (C.  C.  A.  1894) 
63  Fed.  Rep.  775;  Kentucky,  etc., 
Bridge  Co.  v.  Louisville,  etc.,  R.  Co., 
(1889)  37  Fed.  Rep.  571.  See  also 
infra,  this  note.  Duty  to  arrange  for 
joint  through  transportation. 

The  burden  of  proof  is  upon  the 
complaining  carrier  to  show  a  discrim- 
ination within  the  statute.  Oregon 
Short  Line,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  (1892)  51  Fed.  Rep.  465. 

Duty  to  arrange  for  joint  through 
transportation. — The  duty  to  furnish 
equal  and  reasonable  facilities  for  the 
interchange  of  traffic  with  connecting 
lines  does  not  require  connecting  car- 
riers to  enter  into  an  arrangement  be- 
tween themselves  for  joint  through 
transportation,  and  they  cannot  be 
compelled  to  do  so.  Such  arrange- 
ments are  left  solely  to  the  voluntary 
action  of  the  carriers  themselves.  Lit- 
tle Rock,  etc.,  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  (1890)  41  Fed.  Rep.  559;  Little 
Rock,  etc.,  R.  Co.  v.  East  Tennessee, 
etc.,  R.  Co.,  (1889)  3  Int.  Com.  C.  Rep. 
1 ;  Interstate  Commerce  Commission  v. 
Western  etc.,  R.  Co.,  (C.  C.  A.  1899) 
93  Fed.  Rep.  83 ;  St  Louis  Drayage  Co. 
V.  Louisville,  etc.,  R.  Co.,  (1894)  65 
Fed.  Rep.  41 ;  Little  Rock,  etc.,  R.  Co. 
V.  St  Louis,  etc.,  R.  Co.,  (1894)  59  Fed. 
Rep.  405 ;  Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  (1896) 
162  U.  S.  184 ;  Chicago,  etc.,  R.  C«.  v. 
Osborne,  (1892)  10  U.  S.  App.  430,  52 
Fed.  Rep.  912 ;  Little  Rock,  etc.,  R.  Co. 
V.  St.  Louis  Southwestern  R.  Co.,  (C. 
C.  A.  1894)  63  Fed.  Rep.  778;  Central 
Stock  Yards  Co.  v.  Louisville,  etc.,  B. 
Co.,  (C.  C.  A.  1902)  118  Fed.  Rep.  113.  . 

This  construction  of  the  statute  Is 
based  largely  upon  the  fact  that  the 
Act  was  modeled  upon  the  English 
Traffic  Acts,  and  the  provision  in  the 
English  Act  requiring  such  arrange- 
ment for  through  transportation  in  cer- 
tain cases  was  omitted,  thus  evincing 
the  intention  of  Congress  not  to  adopt 
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that  feature  of  the  law.  Little  Rock, 
etc.,  R.  Co.  V.  St.  Louis  Southwestern 
R.  Go.,  (0.  C.  A.  1894)  63  Fed.  Rep. 
781;  Little  Rock,  etc.,  R.  Co.  v.  East 
Tennessee,  etc.,  R.  Co.,  (1889)  3  Int 
Com.  O.  Rep.  9 ;  Kentucky,  etc..  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  (1889) 
87  Fed.  Rep.  567 ;  Little  Rock,  etc.,  R. 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  (1890)  41 
Fed.  Rep.  559. 

Discrimination  'between  connecting 
lines. — ^The  matter  of  joint  through 
transportation  being  left  to  the  volun- 
tary action  of  the  carriers  involved,  it 
is  not  an  unlawful  discrimination  for 
a  carrier  to  arrange  for  joint  through 
transportation  with  certain  connecting 
carriers  and  to  refuse  to  make  similar 
arrangements  with  other  connecting 
carriers.  Little  Rock,  etc.,  R.  Co.  v. 
St.  Louis  Southwestern  R.  Co.,  (C.  C. 
A.  1894)  68  Fed.  Rep.  775,  afflrming 
59  Fed  Rep.  400 ;  Gulf,  etc.,  R.  Co.  ■;;. 
Miami  Steamship  Co.,  (C.  C.  A.  1898) 
86  Fed.  Rep.  407;  Prescott,  etc.,  R. 
Co.  V.  Atchison,  etc.,  R.  Co.,  (1896)  73 
Fed.  Rep.  439;  Kentucky,  etc..  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  (1889) 
37  Fed.  Rep.  567,  citing  Atchison,  etc., 
R.  Co.  V.  Denver,  etc.,  R.  Co.,  (1883) 
110  U.  S.  668,  decided  under  a  similar 
provision  tn  the  statute  of  Colorado. 

In  New  Xork,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  (1892)  50  Fed.  Rep. 
867,  It  was  held  that  when  a  railroad 
connects  with  two  competitors,  under 
substantially  similar  conditions,  even 
at  points  a  little  apart,  if  it  makes 
through  rates  with  one  it  must  make 
the  same  with  the  other ;  but  this  was 
not  followed,  although  citeil  In  Little 
Rock,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  (1894)  59  Fed.  Rep.  402,  and  the 


case  is  practically  overruteA  by  Pres- 
cott, etc.,  B.  Co.  V.  Atchison,  etc.,  R. 
Co.,  (1896)  .73  Fed.  Rep.  438. 

Carriers  may  select  their  own  agen- 
cies by  which  through  trafiBc  shall  be 
forwarded  to  or  from  points  beyond 
their  own  lines.  Prescott,  etc.,  R.  Co. 
V.  Atchison,  etc.,  R.  Co.,  (1896)  73 
Fed.  Rep.  438,  explaining  New  York, 
etc.,  R.  Co.,  V.  New  York,  etc.,  R.  Co., 
(1892)  50  Fed.  Rep.  867,  which  it  prac- 
tically overrules;  St.  Louis  Drayage 
Co.  V.  Louisville,  etc.,  R.  Co.,  (1894) 
65  Fed.  Rep.  39;  Little  Rock,  etc.,  R. 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  (1890)  41 
Fed.  Rep.  563. 

Advancing  chaeqes  oe  giving 
CKEDiT. — It  is  not  an  unlawful  discrim- 
ination for  a  carrier  to  advance  charges 
or  give  credit  to  certain  connecting  car- 
riers and  to  refuse  to  do  so  to  others. 
Gulf,  etc.,  R.  Co.  V.  Miami  Steamship 
Co.,  (C.  C.  A.  1898)  86  Fed.  Rep.  407; 
Little  Rock,  etc.,  R.  Co.  v.  St.  Louis 
Southwestern  R.  Co.,  (C.  C.  A.  1894) 
63  Fed.  Rep.  775,  affirming  59  Fed. 
Rep.  400;  Southern  Indiana  Express 
Co.  V.  U.  S.  Express  Co.,  (1898)  88 
Fed.  Rep.  662,  affirmed  (C.  C.  A.  1899) 
92  Fed.  Rep.  1022 ;  Oregon  Short-Line, 
etc.,  R.  Co.  V.  Northern  Pac.  R.  Co., 
(1894)  15  U.  S.  App.  479,  61  Fed.  Rep. 
158,  (1892)  51  Fed.  Rep.  465. 

DtTTY      TO      DEAW       CAES      OF      OTHEE 

COMPANIES. — A  carrier  is  not  required 
to  transport  traffic  in  the  cars  of  other 
companies  where  it  has  cars  of  its  own 
equally  available  for  the  purpose. 
Oregon  Short  Line,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,  (1892)  51  Fed. 
Rep.  465;  Little  Rock,  etc.,  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  (1894)  59  Fed. 
Rep.  407,  (C.  C.  A.)  63  Fed.  Rep.  775. 


Sec  4.  [Long  and  short  haul  charges — exceptions  authorised.^ 
That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  circumstances  and  conditions, 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  in  the  same 
direction,  the  shorter  being  included  within  the  longer  distance;  but 
this  shall  not  be  construed  as  authorizing  any  common  carrier  within 
the  terms  of  this  act  to  charge  and  receive  as  great  compensation  for 
a  shorter  as  for  a  longer  distance : 

Provided,  however,  That  upon  application  to  .the  Commission 
appointed  under  the  provisions  of  this  act,  such  common  carrier  may, 
in  special  cases,  after  investigation  by  the  Commission,  be  authorized 
to  charge  less  for  longer  than  for  shorter  distances  for  the  transporta- 
tion of  passengers  or  property;  and  the  Commission  may  from  time 
to  time  prescribe  the  extent  to  which  such  designated  common  carrier 
may  be  relieved  from  the  operation  of  this  section  of  this  act. 
[2.^  Stat.  L.  380.] 


666 


APPENDIX   F. 


CONSTEtJCTION     AND     OPEBATION     IN 
OENEBAL. 

CoNSTBUOTioN. — Generally,  as  to  the 
construction  of  tbe  long  and  short 
haul  provision,  see  Texas,  etc.,  B.  Co. 
V.  Interstate  Commerce  Commission, 
(ISOeT)  162  V.  S.  220. 

Meaning  of  the  term  "line." — 
There  is  a  clear  distinction  between 
the  term  "  railroad  "  as  used  in  vari- 
ous parts  of  the  Interstate  Commerce 
Act,  and  the  term  "  line "  as  used  in 
section  4.  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  925.  54  Am.  & 
Eng.  R.  Cas.  305. 

"  The  use  of  the  word  '  line '  is  sig- 
nificant. Two  carriers  may  use  the 
same  road,  but  each  has  its  separate 
line.  The  defendant  may  lease  track- 
age rights  to  any  other  railroad  com- 
pany, but  the  joint  use  of  the  same 
track  does  not  create  the  same  line, 
so  as  to  compel  either  company  to 
graduate  Its  tariff  by  that  of  the 
other."  Chicago,  etc.,  B.  Co.  v.  Os- 
borne, (C.  C.  A.  1892)  52  iFed.  Rep. 
912,  53  Am.  &  Eng.  R.  Cas.  18,  revers- 
ing (1891)  48  Fed.  Rep.  49,  49  Am.  & 
Eng.  R.  Cas.  12 ;  quoted  with  approval 
in  Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  (1893)  56  Fed. 
Rep.  925. 

Charge  mat  violate  bach  of  first 
FOUR  sections. — A  greater  charge  for 
a  shorter  than  for  a  longer  haul  may 
be  illegal  not  only  under  the  above  sec- 
tion, but  also  under  section  1,  as  being 
unreasonable  or  unjust;  and  under 
section  2,  as  constituting  an  unjust 
discrimination ;  and  under  section  3, 
as  constituting  an  undue  and  unrea- 
sonable preference  or  advantage. 
See  notes  to  sections  1, 2,  and  3,  passim. 

The  principle  of  the  third  and  fourth 
sections  is  the  same.  Interstate  Com- 
merce Commission  v.  East  Tennessee, 
etc.,  R.  Co.,  (1898)  85  Fed.  Rep.  107. 

Equal  charge  fob  longer  and 
SHOBTEB  hauls. — The  above  section 
only  prohibits  a  greater  charge  for  a 
shorter  than  for  a  longer  haul.  An 
equal  charge  does  not  violate  this  sec- 
tion of  the  statute,  and  is  not  illegal 
unless  It  amounts  to  an  unjust  dis- 
crimination or  an  undue  preference  or 
advantage  within  "the  prohibition  of 
the  second  or  third  sections  of  the  act 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  74  Fed. 
Rep.  803,  48  U.  S.  App.  308;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1896)  162  D.  S.  197; 
Interstate  Commerce  Commission  v. 
Brimson,  (1894)  154  U.  S.  447. 

Equality   of   charges   for  a   longer 


and  a  shorter  haul  is  legal  only  when 
the  circumstances  and  conditions  are 
so  substantially  different  as  to  justify 
the  discrimination.  Detroit,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion, (1896)  74  Fed.  Rep.  803,  43  U.  S. 
App.  308;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  197;  Interstate  Commerce 
Commission  v.  Brimson,  (1894)  154 
U.  S.  447. 

It  has  been  said  that  an  equal  charge 
can  be  justified  only  by  circumstances 
which  would  justify  a  greater  charge 
for  a  shorter  than  for  a  longer  haul. 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  74  Fed. 
Rep.  803,  43  U.  S..  App.  308. 

Group  bates. — Charging  equal  rates 
to  or  from  stations  of  a  longer  and 
shorter  haul  included  In  a  single  group 
for  the  purpose  of  making  rates  is  not 
a  violation  of  the  above  section.  De- 
troit, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (1896)  74  Fed. 
Rep.  803,  43  U.-  S.  App.  308,  afflrmed 
167  U.  S.  639,  citing  Imperial  Coal  Co. 
V.  Pittsburgh,  etc.,  R.  Co.,  (1888)  2  Int 
Com.  C.  Rep.  618. 

As  to  the  legality  of  group  rates  un- 
der other  sections  of  the  act,  see  notes 
to  previous  sections. 

Local  and  joint  through  bates. — 
The  local  rate  between  two  points  on 
the  same  road  may  be  higher  than  the 
joint  through  rate  for  a  longer  haul, 
including  in  part  the  road  between  the 
local  points.  Parsons  v.  Chicago,  etc., 
R.  Co.,  (C.  C.  A.  1894)  63  Fed.  Rep. 
903,  citing  Chicago,  etc.,  R.  Co.,  v. 
Osborne,  (1892)  10  U.  S.  App.  480, 
52  Fed.  Rep.  912,  53  Am.  &  Eng.  R. 
Cas.  18,  reversing  (1891)  48  Fed.  Rep. 
49,  49  Am.  &  Eng.  R.  Cas.  12;  Tozer 
V.  V.  S.,  (1892)  52  Fed.  Rep.  917,  53 
Am.  &  Eng.  R.  Cas.  14;  U.  S.  v.  Mel- 
len,  (1892)  53  Fed.  Rep.  229;  Inter- 
state Commerce  Commission  v.  Ala- 
bama (1892)  53  Fed.  Rep.  229;  In- 
terstate Midland  R.  Co.,  (1895)  69 
Fed.  Rep.  227. 

A  combination  of  carriers  for 
through,  transportation  constitutes  a 
new  "  line "  which  is  independent  of 
the  component  lines,  and  hence  the 
charges  made  by  the  through  line  do 
not  constitue  a  violation  of  the  stat- 
ute by  the  local  and  component  lines 
and  vice  versa.  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  937;  Chicago,  etc., 
B.  Co.  V.  Osborne,  (1892)  52  Fed.  Rep. 
912, 10  U.  S.  App.  430,  reversing  (1891) 
48  Fed.  Rep.  49;  Junod  v.  Chicago, 
etc.,  B.  Co.,  (1891)  47  Fed.  Bep.  290. 
See  also  supra,  this  note,  as  to  mean- 
ing of  word  "  line," 
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The  joint  rate  established  over  a 
joint  through  line  may  be  less  than 
the  sum  of  the  local  rates,  or  even 
less  than  the  local  rate  of  either  com- 
pany over  that  part  of  its  road  con- 
stituting a  part  of  the  joint  line,  with- 
out violating  the  long  and  short  haul 
clause  found  in  the  fourth  section. 
Parsons  v.  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.  1894)'  63  Fed.  Rep.  903,  citmg  Chi- 
cago, etc.,  R.  Co.  V.  Osborne,  (1892) 
10  V.  S.  App.  430,  52  Fed.  Rep.  912. 

Two  or  more  connecting  carriers 
cannot  make  a  joint  rate  from  one 
point  to  another  point  which  is  less 
than  the  joint  rate  to  an  intermediate 
point,  but  they  may  make  a  joint  rate 
to  a  point  without  the  local  rates  of 
either  company  to  Intermediate  points 
being  affected  thereby.  The  local  rate 
might  be  greater  than  the  joint  rate 
without  this  being  a  violation  of  the 
fourtti  section.  U:  S.  v.  Mellen  (1892) 
53  Fed.  Rep.  229,  quoted  with  approval 
in  Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  (1893)  56  Fed. 
Rep.  925. 

Fbee  cabtage  not  within  statute. — 
This  section  has  in  view  only  the  trans- 
portation of  passengers  and  property 
by  rail,  and  when  property  transported 
as  interstate  commerce  reaches  its 
destination  by  rail  at  lawful  rates, 
having  regard  to  rates  charged  upon 
similar  transportation  to  other  points 
on  the  line,  it  does  not  concern  the 
Interstate  Commerce  Commission 
whether  the  goods  after  arrival  are 
carried  to  their  place  of  deposit  in 
vehicles  furnished  by  the  railway 
company  free  of  charge,  or  in  vehicles 
furnished  by  the  owners  of  the  goods ; 
and  the  same  rule  applies  to  the  trans- 
portation of  passengers.  Interstate 
Commerce  Commission  v.  Detroit,  etc., 
R.  Co.,  (i897)  167  U.  S.  633. 

SIMILABITT  OF  CIBCUMSTANCES  AND  CON- 
DITIONS. 

Effect  of  dissimilabity. — ^The  prohi- 
bition of  a  greater  charge  for  a  shorter 
than  a  longer  haul  is  expressly  con- 
fined to  cases  where  the  circumstances 
and  conditions  are  substantially  simi- 
lar. Accordingly,  where  the  circum- 
stances and  conditions  are  substan- 
tially dissimilar,  this  section  of  the 
statute  has  no  application.  Missouri 
Pac.  R.  Co.  V.  Texas,  etc.,  R.  Co., 
(1887)  31  Fed.  Rep.  862;  liouisvllle, 
etc.,  R.  Co.  V.  Behlmer,  (1900)  175  U. 
S.  648;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co., 
(1897)  168  U.  S.  173,  (1895)  69  Fed. 
Rep.  227;  Interstate  Commerce  Com- 
mission   V.    Cincinnati,    etc.,    R.    Co., 


(1897)  167  U.  S.  479;  Interstate  Com- 
merce Commission  v.  East  Tennessee, 
etc.,  R.  Co.,  (1898)  85  Fed.  Rep.  117; 
Interstate  Commerce  Commission  v. 
Western,  etc.,  R.  Co.,  (1898)  88  Fed. 
Rep.  192 ;  Cincinnati,  etc.,  R.  Co.  v. 
Interstate      Commerce      Commission, 

(1896)  162  U.  S.  184;  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc., 
R.  Co.,  (1893)  56  Fed.  Rep.  925;  Junod 
V.  Chicago,  etc.,  R.  Co.,  (1891)  47  Fed. 
Rep.  290;  Interstate  Commerce  Com- 
mission V.  Nashville,  etc.,  R.  Co.,  (C.  C. 
A.  1903)  120  Fed.  Rep.  934. 

Degree  of  dissimilabity. — Accord- 
ing to  the  best  considered  cases  any 
substantial  dissimilarity  of  circum- 
stances and  conditions  renders  the 
above  express  provision  as  to  long 
and  short  hauls  wholly  inapplicable. 
Interstate  Commerce  Commission  v. 
Western,  etc.,  R.  Co.,  (1898)  88  Fed. 
Rep.  195,  citing  with  approval  Matter 
of  Louisville,  etc.,  R.  Co.,  (1887)  1 
Int.  Com.  C.  Rep.  57 ;  Interstate  Com- 
merce Commission  v.  Atchison,  etc.,  R. 
Co.,  (1892)  50,  Fed.  Rep.  300;  Behl- 
mer V.  Louisville,  etc.,  R.  Co.,  (1896) 
71  Fed.  Rep.  839;  Interstate  Com- 
merce Commission  v.  Alabama  Mid- 
land R.  Co.,  (1897)  168  U.  S.  144;  and 
disapproving  Interstate  Commerce 
Commission  v.  East  Tennessee,  etc., 
R.  Co.,  (1898)  85  Fed.  Rep.  107, 
wherein  It  was  held  that  the  decision 
m  the  Alabama  Midland  railroad  case 
did  not  go  so  far  as  this,  but  that 
even  under  that  decision  the  dissimi- 
larity in  conditions  must  be  propor- 
tionate to  the  difference  in  rates ;  and 
criticising  the  views  of  the  commis- 
sion in  Savamiah  Bureau  of  Freight, 
etc.,  V.  Charleston,  etc.,  R.  Co.,  (1897) 
7  Int.  Com.  Rep.  479. 

It  has  been  held,  however,  that  the 
mere  existence  of  dissimilar  circum- 
stances and  conditions  does  not  render 
this  section  inoperative  unless  the  dis- 
similarity is  so  great  as  to  justify  the 
discrimination  involved  in  charging  a 
greater  sum  for  a  shorter  than  a 
longer  haul.  Interstate  Commerce 
Commission  v.  Bast  Tennessee,  etc.,  R. 
Co.,  (1898)  85  Fed.  Rep.  107,  distin- 
guishing Interstate  Commerce  Com- 
mission V.   Alabama   Midland  R.   Co., 

(1897)  168  U.  S.  144.  But  see  Inter- 
state Commerce  Commission  v.  West- 
ern, etc.,  R.  Co.,  (1898)  88  Fed.  Rep. 
186,  wherein  this  case  is  disappi-oved. 

This  conflict  of  opinion  is,  perhaps, 
not  very  material,  for  if  the  discrimi- 
uation  of  a  greater  charge  for  a 
shorter  than  a  longer  haul  is  not  in 
proportion  to  the  dissimilarity  of  con- 
ditions the  rate  may  be  declared  illegal 
under  section  1,  as  being  unjust  or  un- 
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reasonable,  or  under  section  2,  as  be- 
ing an  unjust  discrimination,  or  under 
section  3,  as  being  an  undue  prefer- 
ence or  advantage.  Interstate  Com- 
merce Commission  v.  Western,  etc.,  R. 
Co.,  (1898)  88  Fed.  Rep.  186;  Louis- 
ville, etc.,  R.  Co.  V.  Behlmer,  (1900) 
175  U.  S.  648. 

SiMILABITT  OF  CONDITIONS  A  QUES- 
TION OF  FACT. — Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  (1887)  31  Fed. 
Rep.  862 ;  Osborne  v.  Chicago,  etc.,  R. 
Co.,  (1891)  48  Fed.  Rep.  49;  Inter- 
state Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.,  (1897)  168  U.  S. 
144;  Cincinnati,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  184. 

Presumption  and  burden  of  pboof. — 
Where  a  greater  charge  Is  made  for  a 
shorter  than  a  longer  haul,  there  is  no 
presumption  against  the  carrier  that 
the  circumstances  are  substantially 
similar  and  hence  that  the  charge  is 
unlawful,  but  on  the  contrary  the  bur- 
den of  proof  is  upon  the  party  com- 
plaining to  show  that  the  circum- 
stances and  conditions  are  substan- 
tially similar.  Junod  v.  Chicago,  etc., 
R.  Co.,  (1891)  47  Fed.  Rep.  290;  De- 
troit, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (C.  C.  A.  1896)  74 
-  Fed.  Rep.  839,  citing  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc., 
R.  Co.,  (1893)  56  Fed.  Rep.  925;  Inter- 
state Commerce  Commission  v.  Atchi- 
son, etc.,  R.  Co.,  (1892)  50  Fed.  Rep. 
295;  and  Osborne  v.  Chicago,  etc.,  R. 
Co.,  (1891)  48  Fed.  Rep.  49,  reversed 
(1892)  52  Fed.  Rep.  912,  10  U.  S.  App. 
430,  but  upon  other  points. 

In  cases  of  doubt,  the  doubt  should 
go  in  favor  of  the  application  of  the 
statute,  and  the  conditions  should  be 
taken  as  substantially  similar.  Mis- 
souri Pac.  R.  Co.  V.  Texas,  etc.,  R.  Co., 
(1887)  31-  Fed.  Rep.  862,  31  Am.  & 
Kng.  R.  Cas.  76,  followed  In  Pitts- 
burgh, etc.,  R.  Co.  V.  Racer,  (1892)  5 
Ind.  App.  209,  and  quoted  in  Interstate 
Commerce  Commission  v.  Cincinnati, 
etc.,  R.  Co.,  (1893)  56  Fed.  Rep.  925. 

Oibcumstanoes  to  be  considered. — 
In  determining  the  legality  of  a 
greater  charge  for  a  shorter  than  a 
longer  haul,  the  Interests  of  the  public, 
shippers,  consumers,  and  carriers  must 
all  be  considered.  Louisville,  etc.,  R. 
Co.  V.  Behlmer,  (1900)  175  U.  S.  648; 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
197.  See  also  similar  cases  under 
other  sections  of  act. 

That  the  smaller  charge  for  the 
longer  haul  Is  of  great  importance  to 
the  longer  distance  point,  in  enabling 
its    merchants   to   build   up   a   great 


trade  that  would  otherwlse.be  lost,  Is 
no  justification  for  such  discrimina- 
tion. Behlmer  v.  Louisville,  etc.,  E. 
Co.,  (C.  C.  A.  1897)  83  Fed.  Rep.  898. 

Competition  between  rival  cab- 
EiEBS. — Competition  between  rival  car- 
riers affecting  rates  to  the  further  but 
not  the  nearer  point  must  be  con- 
sidered in  determining  the  similarity 
of  circumstances  and  conditions,  and 
it  may  be  sufficient  to  justify  a  greater 
charge  for  the  shorter  than  the  longer 
haul.  Atchison,  etc.,  R.  Co.  v.  Benver, 
etc.,  R.  Co.,  (1883)  110  U.  S.  683;  Em 
p.  Koehler,  (1887)  12  Sawy.  (U.  S.) 
446,  31  Fed.  Rep.  315;  Missouri  Pac. 
R.  Co.  V.  Texas,  etc.,  R.  Co.,  (1887)  31 
Fed.  Rep.  862 ;  Junod  v.  Chicago,  etc., 
R.  Co.,  (1891)  47  Fed.  Rep.  290;  Inter- 
state Commerce  Commission  v.  Atchi- 
son, etc.,  R.  Co.,  (1892)  50  Fed.  Rep. 
295,  50  Am.  &  Bng.  R.  Cas.  93;  Inter- 
state Commerce  Conimission  v.  Cin- 
cinnati, etc.,  R.  Co.,  (1893)  56*  Fed. 
Rep.  925;  Behlmer  v.  Louisville,  etc., 
R.  Co.,  (1896)  71  Fed.  Rep.  835;  Inter- 
state Commerce  Commission  v.  Louis- 
ville, etc.,  R.  Co.,  (1896)  73  Fed.  Rep. 
409 ;  Interstate  Commerce  Commission 
V.  Southern  R.  Co.,  (1902)  117  Fed. 
Rep.  741;  Louisville,  etc.,  R.  Co.  v. 
Behlmer,  (1900)  175  U.  S.  667;  Inter- 
state Commerce  Commission  v.  East 
Tennessee,  etc.,  R.  Co.,  (1898)  85  Fed. 
Rep.  107,  affirmed  (1901)  181  U.  S.  1; 
Brewer  v.  Central  of  Georgia  R.  Co., 
(1898)  84  Fed.  Rep.  258;  Interstate 
Commerce  Commission  v.  Western, 
etc.,  R.  Co.,  (1898)  88  Fed.  Rep.  186; 
Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.,  (1897)  168 
U.  S.  144;  Louisville,  etc.,  R.  Co.  v. 
Behlmer,  (1900)  175  U.  S.  648|  revers- 
ing (1897)  42  U.  S.  App.  581,  which 
reversed  (1896)  71  Fed.  Rep.  835; 
Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  (1892^  145  U. 
S.  263;  Wight  v.  U.  S.,  (1897)  167  D. 
S.  512;  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  (1893) 
56  Fed.  Rep.  925 ;  Texas,  etc.,  R.  Co.  i>. 
Interstate  Commerce  Commission, 
(1896)  162  U.  S.  197;  Interstate  Com- 
merce Commission  v.  Southern  R.  Co., 
(1900)  105  Fed.  Rep.  703;  Foreman  «. 
Great  Eastern  R.  Co.,  (1875)  2  R.  & 
Can.  T.  Cas.  202;  Harris  v.  Cocker- 
mouth,  etc.,  R.  Co.,  (1858)  1  R.  &  Can. 
T.  Cas.  97;  Denaby  Main  ColUery  Co. 
V.  Manchester,  etc.,  R.  Co.,  (1885)  11 
App.  Cas.  97;  Phipps  v.  London,  etc., 
R.  Co.,  (1892)  2  Q.  B.  248. 

Competition  of  a  railroad  not  sub- 
ject to  the  Interstate  Commerce  Act 
has  always  been  regarded  as  a  dissim- 
ilarity justifying  discriminating  rates. 
Trammell    v.    Clyde    Steamship    Co., 
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(1892)  5  Int.  Com.  C.  Rep.  327,  cited 
in  Detroit,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (C.  O.  A.  1896) 
74  Fed.  Rep.  832. 

Carriers  are  not  justified,  however. 
In  conducting  long  haul  competitive 
business  at  a  loss,  and  then  recouping 
such  loss  by  excessive  charges  upon 
short  haul  noncompetitive  business. 
Interstate  Commerce  Commission  v. 
Bast  Tennessee,  etc.,  R.  Co.,  (1898)  85 
Fed.  Rep.  107. 

Competition  must  6e  real  and  sub- 
stantial.— Interstate  Commerce  Com- 
mission V.  Western,  etc.,  R.  Co.,  (1898) 
88  Fed.  Rep.  186;  liouisvllle,  etc.,  R. 
Co.  ■».  Behlmer,  (1900)   175  U.  S.  648. 

Character  imm,aterial  if  rates  are 
affected. — ^Louisville,  etc.,  R.  Co.  v. 
Behlmer,  (1900)  175  U.  S.  648. 

In  Interstate  Commerce  Commission 
V.  Alabama  Midland  R.  Co.,  (1897) 
168  U.  S.  167,  In  order  to  guard  against 
any  misapprehension  of  tlie  scope  of 
the  decision,  the  court  said :  "  We  do 
not  hold  that  the  mere  fact  of  compe- 
tition, no  matter  what  its  character  or 
extent,  necessarily  relieves  the  carrier 
from  the  restraints  of  the  third  and 
fourth  sections,  but  only  that  these 
sections  are  not  so  stringent  and  im- 
perative as  to  exclude  in  all  cases  the 
matter  of  competition  from  considera- 
tion In  determining  the  questions  of 
undue  or  unreasonable  preference  or 
advantage,  or  what  are  substantially 
similar  circumstances  and  conditions." 
Quoted  with  approval  In  Louisville, 
etc.,  R.  Co.  V.  Behlmer,  (1900)  175  U. 
S.  648. 

Competition  not  originating  at  in- 
itial point. — Substantial  competition, 
although  not  originating  at  the  Initial 
point  of  trafBc,  may  also  be  considered. 
Louisville,  etc.,  R.  Co.  v.  Behlmer, 
(1900)  175  U.  S.  648. 

Water  competition. — Water  compe- 
tition is  to  be  especially  considered. 
Interstate  Commerce  Commission  v. 
Atchison,  etc.,  R.  Co.,  (1892)  50  Fed. 
Rep.  295. 

Potential  water  competition. — Mere 
potential  water  competition  must  be 
considered  although  but  little  actual 
water  competition  exists.  Interstate 
Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  (C.  C.  A.  1896)  74 
Fed.  Rep.  715. 

When  carriers  are  competitors. — 
Carriers  are  competitors  only  where 
one  could  and  would  transport  the 
traffic  if  the  other  did  not  Farmers' 
L.  &  T.  Co.  V.  Northern  Pac.  R.  Co., 
(1897)  83  Fed.  Rep.  249;  Behlmer  v. 
Louisville,  etc.,  R.  Co.,  (G.  O.  A.  1897) 
83  Fed.  Rep.  898. 


Competition  of  mabkets  is  a  cir- 
cumstance to  be  considered.  Inter- 
state Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  (1893)  56  Fed.  Rep. 
925. 

application  to  commission  fob  belief. 

Necessity  of  pbiob  application. — 
Where  the  circumstances  and  condi- 
tions are  substantially  dissimilar,  a 
carrier  may  make  a  greater  charge 
for  a  shorter  than  a  longer  haul  with- 
out first  applying  to  the  commission 
for  authority  to  do  so.  But  in  such 
case  the  carrier  acts  at  its  peril,  and 
If  the  circumstances  are  not  substan- 
tially different,  the  charge  is  illegal. 
Interstate  Commerce  Commission  v. 
Atchison,  etc.,  R.  Co.,  (1892)  50  Fed. 
Rep.  295,  50  Am.  &  Eng.  R.  Gas.  93, 
appeal  dismissed  in  (1893)  149  U.  S. 
264;  Louisville,  etc.,  R.  Go.  v.  Behl- 
mer, (1900)  175  U.  S.  648,  disapprov- 
ing (1894)  4  Int.  Com.  Rep.  520;  East 
Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1901)  181  U. 
S.  1 ;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co., 
(1897)  168  U.  S.  144,  quoting  with  ap- 
proval Matter  of  Louisville,  etc.,  R. 
Co.,  (1887)  1  Int  Com.  C.  Rep.  31,  per 
Cooley,  J. ;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  946;  Brewer  v. 
Central  of  Georgia  R.  Co.,  (1898)  84 
Fed.  Rep.  258;  Behlmer  v.  Louisville, 
etc.,  R.  Co.,  (1896)  71  Fed.  Rep.  835; 
Interstate  Commerce  Commission  v. 
East  Tennessee,  etc.,  R.  Co.,  (1898)  85 
Fed.  Rep.  107;  Detroit, ,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission, 
(1896)  74  Fed.  Rep.  803,  43  U.  S.  App. 
308;  Interstate  Commerce  Commission 
V.  Western,  etc.,  R.  Co.,  (1898)  88 
Fed.  Rep.  186.  But  see  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  193. 

Several  decisions  have  taken  a  con- 
trary view  aud  held  that  a  greater 
charge  for  a  shorter  than  a  longer 
haul  was  Illegal,  regardless  of  the  cir- 
cumstances, unless  made  with  the 
prior  sanction  of  the  commission.  Os- 
borne V.  Chicago,  etc.,  R.  Co.,  (1891) 
48  Fed.  Rep.  49;  Interstate  Commerce 
Commission  'v.  Ginelnnati,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  925;  Behlmer  v. 
Louisville,  etc.,  R.  Co.,  (G.  O.  A.  1897) 
83  Fed.  Rep.  898. 

But  these  decisions  must  be  consid- 
ered as  disapproved  and  overruled  by 
the  cases  above  cited. 

A  failure  to  apply  to  the  commission 
JB  the  first  instance  Imposes  no  pen- 
alty by  way  of  presumption  against 
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the  carrier  upon  a  subsequent  trial  of 
the  fact.  Detroit,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Connnissiou,  (C.  C.  A. 
1806)  74  Fed.  Rep.  838. 

It  Is  not  unlawful  to  charge  more 
for  a  shorter  than  for  a  longer  haul, 
when  the  circumstances  and  condi- 
tions are  in  fact  substantially  dissim- 
ilar, although  the  Interstate  Commerce 
Commission  has  made  an  order  forbid- 
ding such  charges  in  the  particular 
case.  Brewer  v.  Central  of  Georgia 
R.  Co.,  (1898)  84  Fed.  Rep.  258,  fol- 
foioing  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co., 
(1897)   168  U.  S.  144. 

Where  the  circumstances  and  condi- 
tions are  substantially  similar  the  car- 
rier can  obtain  relief,  if  at  all,  only 
by  application  to  the  commission,  for 
under  such  circumstances  a  greater 
charge  for  a  shorter  than  for  a  longer 
haul  is  illegal  unless  authorized  by 
the  commission  in  accordauce  with  the 
proviso  in  the  statute.  Missouri  Pac. 
R.  Co.  V.  Texas,  etc.,  R.  Co.,  (1887)  31 
Fed.  Rep.  862,  31  Am.  &  Eng.  R.  Cas. 
76,  followed  in  Pittsburgh,  etc.,  R.  Co., 
V.  Racer,  (1892)  5  Ind.  App.  209,  and 
quoted  in  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  925. 

FOKM     OF     OBDEB     AUTHOBIZlNQ     LONQ 


HAin.  CHAEGE. — ^Texas,  etc.,  R.  Co.  v. 
Interstate      Commerce      Commission, 

(1896)  162  U.  S.  197;  Interstate  Com- 
merce Commission  v.  Brimson,  (1894) 
154  U.  S.  447.  See  Farmers'  L.  &  T. 
Co.  V.  Northern  Pac.  R.  Co.,  (1897) 
83  Fed.  Rep.  249,  wherein  an  order 
was  held  to  be  too  indefinite  to  be 
enforced. 

Review  of  decision  by  commission 
AND  couBTS. — The  determination  by 
the  carrier  that  the  circumstances  and 
conditions  warrant  a  greater  charge 
for  a  shorter  than  a  longer  haul  is 
subject  to  review  by  the  commission 
and  the  courts.  Interstate  Commerce 
Commission  v.  Bast  Tennessee,  etc..  R. 
Co.,  (1898)  85  Fed.  Rep.  107;  Cincin- 
nati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
184;  Louisville,  etc.,  R.  Co.  ■;;.  Behl- 
mer,  (1900)  175  U.  S.  648,  citing  Inter- 
state Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.,  (1897)  168  D.  S. 
173. 

So  the  decision  of  the  commission 
upon  an  application  by  a  carrier  for 
relief  from  the  operation  of  the  stat- 
ute is  subject  to  review  by  the  circuit 
court.  Interstate  Commerce  Commis- 
sion "y.     Alabama    Midland    B. '  Co., 

(1897)  168  U.  S.  170. 


Sec.  5.  [Pooling  agreetn&nts  prohibited.']  That  it  shall  be  unlawful 
for  any  common  carrier  subject  to  the  provisions  of  this  act  to  enter 
into  any  contract,  agreement,  or  combination  with  any  other  common 
carrier  or  carriers  for  the  pooling  of  freights  of  different  and  compet- 
ing railroads,  or  to  divide  between  them  the  aggregate  or  net  pro- 
ceeds of  the  earnings  of  such  railroads,  or  any  portion  thereof;  and 
in  any  case  of  an  agreement  for  the  pooling  of  freights  as  aforesaid, 
each  day  of  its  continuance  shall  be  deemed  a  separate  offense.  [^^ 
Stat.  L.  380.] 


Agkeements  void  undee  statute. — 
"  The  agreement  for  the  division  of 
traffic  need  not  necessarily  be  reduced 
to  writing  In  order  to  constitute  an 
offense.  Any  arrangement,  oral  or 
otherwise,  or  combination,  which  has 
for  its  purpose  and  eventuates  in  the 
pooling  of  freights  of  different  and 
competing  railroads,  comes  within  the 
inhibition  of  the  Act  to  regulate  com- 
merce." In  re  Pooling  Freights, 
(1902)  115  Fed.  Rep.  590. 

A  distribution  of  property  offered 
for  transportation  among  different  and 
competing  railroads  in  proportions  and 
on  percentages  previously  agreed 
upon,  as  well  as  a  money  pool,  whereby 
the  aggregate  or  net  proceeds  of  cer- 
tain different  competing  railroads  are 
divided    among    them,    is    prohibited. 


In   re   Pooling   Freights,    (1902)    115 
Fed.  Rep.  588. 

Joint  Traffic  Association. — In  U.  S. 
V.  Joint  TrafBc  Assoc,  (1896)  76  Fed. 
Rep.  895,  it  was  held  that  "  only  such 
agreements  are  prohibited  as  are  for 
the  pooling  of  freights,  or  dividing 
aggregate  or  net  proceeds  of  earnings. 
So  far  as  this  agreement  goes,  each 
road  carries  the  freights  it  may  get, 
over  its  own  line,  at  its  own  rates, 
however  fixed,  and  has  the  proceeds, 
net  or  other,  of  the  earnings  to  itself. 
*  •  *  Provision  for  reasonable, 
although  equal  or  proportional,  rates 
for  each  carrier,  or  for  a  just  and  pro- 
portional rate  for  each  carrier,  or  for 
a  just  and  proportional  division  of 
traffic  among  carriers,  does  not  seem 
to  be  either  a  pooling  of  their  traffic 
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or  freights,  or  a  division  of  the  net  merce   Act,    but   was   confined   solely 

proceeds    of   their    earnings,    in    any  to  a  consideration  of  the  Antitrust  Act 

sense."    This    decision    was    afflrmed  of  July  2,  1890. 

without  opinion  by  the  Circuit  Court         Oontbact    as    whoij;    not    invali- 

of  Appeals,  (1897)  89  Fed.  Rep.  1020,  dated. — This   section   invalidates   only 

32  0.  C.  A.  491,  but  It  was  reversed  the   provisions   in   respect   to   pooling 

in  the  Supreme  Court,  (1898)  171  U.  and  not  the  contract  as  a  whole.    Ives 

S.  505.     The  opinion  of  the  Supreme  v.  Smith,  (Supm.  Ct  Gen.  T.  1889)  8 

Court,  however,  did  not  discuss  any  N.  Y.  Supp.  46,  afflrming  (1888)  3  N. 

question    under    the    Interstate    Com-  Y.  Supp.  645. 

Sec.  6.  [Printed  schedules  ef  rates  to  he  posted — notice  of  advance 
and  reduction — joint  rate  tariffs — effect  of  failure  to  puWish  or  file 
schedules.']  That  every  common  carrier  subject  to  the  provisions  of 
this  act  shall  print  and  keep  open  to  public  inspection  schedules  show- 
ing the  rates  and  fares  and  charges  for  the  transportation  of  passen- 
gers and  property  which  any  such  common  carrier  has  established 
and  which  are  in  force  at  the  time  upon  its  route.  The  schedules 
printed  as  aforesaid  hj  any  such  common  carrier  shall  plainly  state 
the  places  upon  its  railroad  between  which  property  and  passengers 
will  be  carried,  and  shall  contain  the  classification  of  freight  in  force, 
and  shall  also  state  separately  the  terminal  charges  and  any  rules  or 
regulations  which  in  any  wise  change,  affect,  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates  and  fares  and  charges.  Such 
schedules  shall  be  plainly  printed  in  large  type,  and  copies  for  the 
use  of  the  public  shall  be  pasted  in  two  public  and  conspicuous  places, 
in  every  depot,  station,  or  office  of  such  carrier  where  passengers,  or 
freight,  respectively,  are  received  for  transportation  in  such  form 
that  they  shall  be  accessible  to  the  public  and  can  be  conveniently  in- 
spected. 

'  Any  common  carrier  subject  to  the  provisions  of  this  act  receiving 
freight  in  the  United  States  to  be  carried  through  a  foreign  country 
to  any  place  in  the  United  States  shall  also  in  like  manner  print  and 
kee^  open  to  public  inspection,  at  every  depot  or  office  where  such 
freight  is  received  for  shipment,  schedules  showing  the  through 
rates  established  and  charged  by  such  common  carrier  to  all  points  in 
the  United  States  beyond  the  foreign  country  to  which  it  accepts 
freight  for  shipment;  and  any  freight  shipped  from  the  United 
States,  through  a  foreign  country  into  the  United  States,  the  through 
rate  on  which  shall  not  have  been  made  public  as  required  bj  this  act, 
shall,  before  it  is  admitted  into  the  United  States  from  said  foreign 
country,  be  subject  to  customs  duties  as  if  said  freight  were  of  foreign 
production;  and  any  law  in  conflict  with  this  section  is  hereby  re- 
pealed. 

No  advance  shall  be  made  in  the  rates,  fares,  and  charges  which 
have  been  established  and  published  as  aforesaid  by  any  common  car- 
rier in  compliance  Avith  the  requirements  of  this  section,  except  after 
ten  days'  public  notice,  which  shall  plainly  state  the  changes  proposed 
to  be  maide  in  the  schedule  then  in  force,  and  the  time  when  the  in- 
creased rates,  fares,  or  charges  will  go  into  effect ;  and  the  proposed 
changes  shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly 
indicated  upon  the  schedules  in  force  at  the  time  and  kept  open  to 
public  inspection.  Eeductions  in  such  published  rates,  fares,  or 
charges  shall  only  be  made  after  three  days'  previous  public  notice,  to 
be  given  in  the  same  manner  that  notice  of  an  advance  in  rates  must 
Iw  given. 
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And  when  any  such  common  carrier  shall  have  established  and  pub- 
lished its  rates,  fares,  and  charges  in  compliance  with  the  provisions 
of  this  section,  it  shall  be  unlawful  for  such  common  carrier  to  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  the  transportation  of  passengers  or  property, 
or  for  any  services  in  connection  therewith,  than  is  specified  in  such 
published  schedule  of  rates,  fares,  and  charges  as  may  at  the  time  be 
in  force. 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall  file 
with  the  Commission  hereinafter  provided  for  copies  of  its  schedules 
of  rates,  fares,  and  charges  which  have  been  established  and  pub- 
lished in  compliance  with  the  requirements  of  this  section,  and  shall 
promptly  notify  said  Commission  of  all  changes  made  in  the  same. 
Every  such  common  carrier  shall  also  file  with  said  Commission  copies 
of  all  contracts,  agreements,  or  arrangements  with  other  common  car- 
riers in  relation  to  any  traffic  affected  by  the  provisions  of  this  act  to 
which  it  may  be  a  party.  And  in  cases  where  passengers  and  freight 
pass  over  continuous  lines  or  routes  operated  by  more  than  one  com- 
mon carrier,  and  the  several  common  carriers  operating  such  lines 
or  routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for  such 
continuous  lines  or  routes,  copies  of  such  joint  tariffs  shall  also,  in 
like  manner,  be  filed  with  said  Commission.  Such  joint  rates,  fares, 
and  charges  on  such  continuous  lines  so  filed  as  aforesaid  shall  be 
made  public  by  such  common  carriers  when  directed  by  said  Commis- 
sion, in  so  far  as  may,  in  the  judgment  of  the  Commission,  b&  deemed 
practicable;  and  said  Commission  shall  from  time  to  time  prescribe 
the  measure  of  publicity  which  shall  be  given  to  such  rates,  fares, 
and  charges,  or  to  such  'part  of  them  as  it  may  deem  it  practicable 
for  such  common  carrier  to  publish,  and  the  places  in  which  they 
shall  be  published. 

No  advance  shall  be  made  in  joint  rates,  fares,  and  charges,  shown 
upon  joint  tariffs,  except  after  ten  days'  notice  to  the  Commission, 
which  shall  plainly  state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force,  and  the  time  when  the  increased  rates,  fares, 
or  charges  will  go  into  effect.  No  reduction  shall  be  made  in  joint 
rates,  fares,  and  charges,  except  after  three  days'  notice,  to  be  given 
to  the  Commission  as  is  above  provided  in  the  case  of  an  advance 
of  joint  rates.  The  Commission  may  make  public  such  proposed 
advances  or  such  reductions,  in  such  manner  as  may,  in  its  judgment, 
be  deemed  practicable,  and  may  prescribe  from  time  to  time  the 
measure  of  publicity  which  common  carriers  shall  give  to  advances 
or  reductions  in  joint  tariffs. 

It  shall  be  unlawful  for  any  common  carrier,  party  to  any  joint 
tariff,  to  charge,  demand,  collect,  or  receive  from  any  person  or  per- 
sons a  greater  or  less  compensation  for  the  transportation  of  persons 
or  property,  or  for  any  services  in  connection  therewith,  between  any 
points  as  to  which  a  joint  rate,  fare,  or  charge  is  named  thereon  than 
is  specified  in  the  schedule  filed  with  the  Commission  in  force  at  the 
time. 

The  Commission  may  determine  and  prescribe  the  form  in  which 
the  schedules  required  by  this  section  to  be  kept  open  to  public  in- 
spection shall  be  prepared  and  arranged,  and  m^y  change  the  form 
from  time  to  time  as  shall  be  found  expedient. 
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If  any  such  common  carrier  shall  neglect  or  refuse  to  file  or  pub- 
lish its  schedules  or  tariffs  of  rates,  fares,  and  charges  as  provided 
in  this  section,  or  any  part  of  the  same,  such  common  carrier  shall, 
in  addition  to  other  penalties  herein  prescribed,  be  subject  to  a  writ 
of  mandamus,  to  be  issued  by  any  circuit  court  of  the  United  States 
in  the  judicial  district  wherein  the  principal  office  of  said  common 
carrier  is  situated,  or  wherein  such  offense  may  be  committed,  and 
if  such  common  carrier  be  a  foreign  corporation  in  the  judicial 
circuit  wherein  such  common  carrier  accepts  traffic  and  has  an  agent 
to  perform  such  service,  to  compel  complianice  with  the  aforesaid 
provisions  of  this  section ;  and  such  writ  shall  issue  in  the  name  of 
the  people  of  the  United  States,  at  the  relation  of  the  Commissioners 
appointed  under  the  provisions  of  this  act;  and  the  failure  to  comply 
with  its  requirements  shall  be  punishable  as  and  for  a  contempt; 
and  the  said  Commissioners  as  complainants,  may  also  apply,  in 
any  such  circuit  court  of  the  United  States,  for  a  writ  of  injunction 
against  such  common  carrier,  to  restrain  such  common  carrier  from 
receiving  or  transporting  property  among  the  several  States  and 
Territories  of  the  United  States,  or  between  the  United  States  and 
adjacent  foreign  countries,  or  between  ports  of  transshipment  and 
of  entry  and  the  several  States  and  Territories  of  the  United  States, 
as  mentioned  in  the  first  section  of  this  act,  until  such  common  car- 
rier shall  have  complied  with  the  aforesaid  provisions  of  this  sec- 
tion of  this  act.     [25  Stat.  L.  855.'] 


The  above  provisions  were  substi- 
tuted by  the  Act  of  March  2,  1889,  eh. 
382,  sec.  1.  The  section  as  originally 
enacted  was  as  follows :     * 

"  Seo.  6.  That  every  common  car- 
rier subject  to  the  provisions  of  this 
act  shall  print  and  keep  for  public  in- 
spection schedules  showing  the  rates 
and  fares  and  charges  for  the  trans- 
portation of  passengers  and  property 
which  any  such  common  carrier  has 
established  and  which  are  in  force  at 
the  time  upon  its  railroad,  as  defined 
by  the  first  section  of  this  act.  The 
schedules  printed  as  aforesaid  by  any 
Buch  common  carrier  shall  plainly 
state  the  places  upon  its  railroad  be- 
tween which  property  and  passengers 
will  be  carried,  and  shall  contain  the 
classification  of  freight  in  force  upon 
such  railroad,  and  shall  also  state 
separately  the  terminal  charges  and 
any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any 
part  or  the  aggregate  of  such  afore- 
said rates  and  fares  and  charges. 
Such  schedules  shall  be  plainly 
printed  in  large  type,  of  at  least  the 
size  of  ordinary  pica,  and  copies  for 
the  use  of  the  public  shall  be  kept  in 
every  depot  or  station  upon  any  such 
railroad,  in  such  places  and  in  such 
form  that  they  can  be  conveniently 
Inspected. 

"Any  common  carrier  subject  to  the 
provisions     of     this     act     receiving 


freight  in  the  United  States  to  be 
carried  through  a  foreign  country  to 
any  place  in  the  United  States  shall 
also  in  like  manner  print  and  keep 
for  public  inspection,  at  every  depot 
where  such  freight  is  received  for 
shipment,  schedules  showing  the 
through  rates  established  and  charged 
by  such  common  carrier  to  all  points 
in  the  United  States  beyond  the  for- 
eign coxmtry  to  which  it  accepts 
freight  for  shipment;  and  any  freight 
shipped  from  the  United  States 
through  a  foreign  country  into  the 
United  States,  the  through  rate  on 
which  shall  not  have  been  made  pub- 
lic as  required  by  this  act,  shall,  be- 
fore it  is  admitted  into  the  United 
States  from  said  foreign  country,  be 
subject  to  customs  duties  as  if  said 
freight  were  of  foreign  production; 
and  any  law  in  conflict  with  this  sec- 
tion is  hereby  repealed. 

"  No  advance  shall  be  made  in  the 
rates,  fares,  and  charges  which  have 
been  established  and  published  as 
aforesaid  by  any  common  carrier  in 
compliance  with  the  requirements  of 
this  section,  except  after  ten  days' 
public  notice,  which  shall  plainly 
state  the  changes  proposed  to  be  made 
in  the  schedule  then  in  force,  and  the 
time  when  the  increased  rates,  fares, 
or  charges ,  will  go  into  effect ;  and 
the  proposed  changes  shall  be  shown 
by  printing  new  schedules,. or  shall  be 
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plainly  indicated  upon  the  schedules 
in  force  at  the  time  and  kept  for  pub- 
lic inspection.  Reductions  in  such 
published  rates,  fares,  or  charges  may 
be  made  without  previous  public  no- 
tice; but  whenever  any  such  reduc- 
tion is  made,  notice  of  the  same  shall 
immediately  be  publicly  posted  and 
the  changes  made  shall  immediately 
be  made  public  by  printing  new 
schedules,  or  shall  immediately  be 
plainly  indicated  upon  the  schedules 
at  the  time  in  force  and  kept  for.  pub- 
lic inspection. 

"And  when  any  such  common  car- 
rier shall  have  established  and  pub- 
lished its  rates,  fares,  and  charges  in 
compliance  with  the  provisions  of  this 
section,  it  shall  be  unlawful  for  such 
common  carrier  to  charge,  demand, 
collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensa- 
tion for  the  transportation  of  passen- 
gers or  property,  or  for  any  services 
in  connection  therewith,  than  is  speci- 
fied in  such  published  schedule  of 
rates,  fares,  and  charges  as  may  at 
the  time  be  in  force. 

"  Every  common  carrier  subject  to 
the  provisions  of  this  act  shall  file 
with  the  Commission  hereinafter  pro- 
vided for  copies  of  its  schedules  of 
rates,  fares,  and  charges  which  have 
been  established  and  published  in 
compliance  with  the  requirements  of 
this  section,  and  shall  promptly  notify 
said  Commission  of  all  changes  made 
in  the  same.  Every  such  common 
carrier  shall  also  file  with  said  Com- 
mission copies  of  all  contracts,  agree- 
ments, or  arrangements  with  other 
common  carriers  in  relation  to  any 
traffic  affected  by  the  provisions  of 
this  act  to  which  it  may  be  a  party. 
And  in  cases  where  passengers  and 
freight  pass  over  continuous  lines  or 
routes  operated  by  more  than  one 
common  carrier,  and  the  several  com- 
mon carriers  operating  such  lines  or 
routes  establish  joint  tariffs  of  rates 
or  fares  or  charges  for  such  continu- 
ous lines  or  routes,  copies  of  such 
joint  tariffs  shall  also,  in  like  man- 
ner, be  filed  with  said  Commission. 
Such  joint  rates,  fares,  and  charges 
on  such  continuous  lines  so  filed  as 
aforesaid  shall  be  made  public  by  such 
common  carriers  when  directed  by 
said  Commission,  in  so  far  as  may,  In 
the  judgment  of  the  Commission,  be 
deemed  practicable;  and  said  Com- 
mission shall  from  time  to  time  pre- 
scribe the  measure  of  publicity  which 
shall  be  given  to  such  rates,  fares,  and 
charges,  or  to  such  part  of  them  as  It 
may  deem  it  practicable  for  such  com- 
mon   carriers    to    publish,    and    the 


places  in  which  they  shall  be  pub- 
lished ;  but  no  common  carrier  party 
to  any  such  joint  tariff  shall  be  liable 
for  the  failure  of  any  other  common 
carrier  party  thereto  to  observe  and 
adhere  to  the  rates,  fares,  or  charges 
thus  made  and  published. 

"  If  any  such  common  carrier  shall 
neglect  or  refuse  to  filej)r  publish  its 
schedules  or  tariffs  of  rates,  fares, 
and  charges  as  provided  in  this  sec- 
tion, or  any  part  of  the  same,  such 
common  carrier  shall,  in  addition  to 
other  penalties  herein  prescribed,  be 
subject  to  a  writ  of  mandamus,  to  be 
issued  by  any  circuit  court  of  the 
United  States  In  the  judicial  district 
wherein  the  principal  office  of  said 
common  carrier  is  situated  or  wherein 
such  offense  may  be  committed,  and  if 
such  common  carrier  be  a  foreign  cor- 
poration, in  the  judicial  circuit  where- 
in such  common  carrier  accepts  traffic 
and  has  an  agent  to  perform  such 
service,  to  compel  compliance  with  the 
aforesaid  provisions  of  this  section; 
and  such  writ  shall  issue  in  the  name 
of  the  people  of  the  United  States,  at 
the  relation  of  the  Commissioners  ap- 
pointed under  the  provisions  of  this 
act;  and  failure  to  comply'  with  its 
requirements  shall  be  punishable  as 
and  for  a  contempt;  and  the  said 
Commissioners,  as  complainants,  may 
also  apply,  in  any  such  circuit  court 
of  the  United  States,  for  a  writ  of  in- 
junction against  such  common  carrier 
to  restrain  such  common  carrier  from 
receiving  or  transporting  property 
among  the  several  States  and  Terri- 
tories of  the  United  States,  or  be- 
tween the  United  States  and  adjacent 
foreign  countries,  or  between  ports  of 
transshipment  and  of  entry  and  the 
several  States  and  Territories  of  the 
United  States,  as  mentioned  in  the 
first  section  of  this  act,  until  such 
common  carrier  shall  have  complied 
with  the  aforesaid  provisions  of  this 
section  of  this  act"     [24  Stat.  L.  380.] 

Object  of  STiTUTK. — "  The  Inter- 
state Commerce  Act  was  not  intended 
solely  to  prevent  unjust  discrimina- 
tions. It  was  meant,  as  well,  to  pre- 
vent extortionate  rates,  and,  looking 
thereto,  provision  was  made  that  the 
carrier  should  schedule  his  rates  with 
the  Interstate  Commerce  Commission, 
and  upon  their  approval  should  pub- 
lish the  lame,  whereby  such  schedule 
should  be  a  fixed  and  uniform  rule  of 
charge  during  the  period  of  its  exist- 
ence." U.  S.  V.  Hanley,  (1896)  71  Fed. 
Eep.  674. 

Printing,  filing,  and  posting 
SOHEDUM!  OF  BATES. — "  The  publication 
required  by  the  Act  is  Intended  for  the 
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Inspection,  Information,  and  advantage 
of  the  public.  Gulf,  etc.,  R.  Co.  v. 
Hefley,  (1895)  158  U.  S.  101.  And  it 
Is  certainly  contemplated  that  some 
publication  shall  be  made  in  every  in- 
stance, though  the  character  and  ex- 
tent of  publicity  to  be  given  by  con- 
necting carriers  is  left  to  the  discretion 
and  direction  of  the  commission.  The 
courts  will  presume — at  least,  in  the 
absence  of  proof  to  the  contrary — that 
the  commission,  in  the  discharge  of  Its 
duty,  according  to  the  manifest  spirit 
and  clear  Implication  of  the  Act,  di- 
rected some  kind  of  publication  to  be 
made  by  these  carriers  when  It  set  the 
seal  of  its  approval  upon  their  schedule 
of  rates."  Atlanta,  etc.,  E.  Co.  v. 
Home,  (1900)  106  Tenn.  73. 

Publication  of  joint  tariff  at  non- 
competing  point  unnecessary  under  the 
order  of  the  commission  made  June  21, 
1887.  Chicago,  etc.,  R.  Co.  v.  Osborne, 
(C.  C.  A.  1892)  52  Fed.  Rep.  912,  53 
Am.  &  Bug.  R.  Cas.  18,  reversing  49 
Am.  &  Eng.  R.  Cas.  12,  (1891)  48  Fed 
Eep.  49. 

"  It  is  not  obligatory  upon  carriers 
operating  continuous  lines  to  establish 
joint  tarifCs,  but  if  they  do  establish 
such  tariffs  they  must  be  filed  with  the 
commission."  U.  S.  v.  De  Coursey, 
(1897)  82  Fed.  Rep.  303. 

Where  a  receiving  carrier  files  with' 
the  commission  an  established  joint 
rate,  failure  of  the  other  connecting 
carriers  to  give  publicity  to  the  rate 
does  not  invalidate  a  contract  for  the 
shipment  of  freight  over  such  connect- 
ing lines,  as  violative  of  the  interstate 
commerce  law,  which  is  otherwise 
valid.  Virginia  Coal,  etc.,  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  (1900)  98  Va.  776. 

Posting  is  not  essential  to  the  estab- 
lishment of  rates  and  hence  is  not 
necessary  to  a  conviction  for  conspir- 
acy to  procure  less  than  established 
rates.  U.  S.  v.  Howell,  (1892)  56  Fed. 
Kep.  21. 

Two  connecting  carriers,  engaged  In 
interstate  commerce,  filed  with  the  in- 
terstate commission  a  schedule  of 
rates,  called  "  ofiicial  classification," 
and  also  a  rate  sheet  called  "  joint 
east-bound  interstate  tariff."  The  for- 
mer ^stated  specifically  and  in  detail, 
the  rates  under  a  certain  form  of  bill 
of  lading,  called  "  uniform  bill  of  lad- 
ing," limiting  the  common-law  liability 
of  the*  carriers,  and  further  stated 
that  the  rates  on  property  not  shipped 
subject  to  the  conditions  of  the  uni- 
form bill  of  lading  were  a  specified 
percentage  higher  than  the  reduced 
rates  under  the  uniform  bill  of  lading. 
The  rate  sheet  stated  that  all  rates 
were  to  be  used  in  connection  with,  and 


subject  to,  the  official  classification. 
It  was  held  that  this  was  making  and 
establishing  schedules  of  rates  both 
under  the  uniform  bill  of  lading,  and 
also  under  the  full  common-law  lia- 
bility; also,  that  the  reference  in  the 
rate  sheet  to  the  official  classification 
made  the  latter  a  component  and  con- 
comitant part  of  the  schedule  rates. 
Mannheim  Ins.  Co.  v.  Bi-ie,  etc., 
Transp.  Co.,  (1898)  72  Minn.  357. 

Mileage,  excursion,  and  commutation 
tickets. — In  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co., 
(1890)  43  Fed.  Rep.  87,  the  court  ex- 
pressed a  doubt  whether  a  railroad 
company's  rates  on  mileage,  excursion, 
or  commutation  and  passenger  tickets 
or  other  special  rates  allowed  by  sec- 
tion 22  of  the  Act  are  required  to  be 
printed  and  posted  in  its  offices  and 
furnished  the  commission  in  conform- 
ity with  section  6  of  the  Act. 

"  Terminal  charges,"  "  rules  and  reg- 
ulations."— "  It  may  well  be  doubted 
whether  cartage,  when  furnished  with- 
out charge,  comes  within  the  meaning 
of  the  phrase  '  terminal  charges,'  or 
can  be  regarded  as  '  a  rule  or  regula- 
tion '  which  in  any  wise  '  changes,  af- 
fects, or  determines '  any  part  or_  the 
aggregate  of  the  rates,  fares,  "and 
charges."  Interstate  Commerce  Com- 
mission V.  Detroit,  etc.,  R.  Co.,  (1897) 
167  U.  S.  633,  645,  wherein  it  was  held 
that  a  failure  to  publish  such  free  cart- 
age in  the  schedule  did  not  violate  the 
statute,  when  such  privilege  had  been 
openly  and  notoriously  enjoyed  for 
twenty-five  years.  The  court  said, 
however,  that  in  matters  of  this  kind 
much  should  be  left  to  the  judgment  of 
the  commission,  and,  should  it  direct, 
by  a  general  order,  that  railway  com- 
panies should  thereafter  regard  cart- 
age, when  furnished  free,  as  one  of  the 
terminal  charges,  and  Include  it  as 
such  in  their  schedules,  such  an  order 
might  be  regarded  as  a  reasonable  ex- 
ercise of  the  commission's  powers. 

The    commission    may    detrbmine 

AND  PBESCBIBE   THE   POBM    in   whlch  the 

schedules  required  by  the  Act  to  be 
kept  open  to  public  inspection  shall  be 
prepared  and  arranged,  and  may 
change  the  form  from  time  to  time  as 
shall  be  found  expedient.  Interstate 
Commerce  Commission  v.  Cincinnati, 
etc.,  R.  Co.,  (1897)  167  U.  S.  479. 

Effect  on  state  statutes  regulat- 
ing TBANSPORTATioN. — A  State  Statute 
making  it  unlawful  for  a  -railroad  com- 
pany in  that  state  to  charge  and  col- 
lect a  greater  sum  for  transporting 
freight  than  Is  specified  in  the  bill  of 
lading,  has  no  application  to  interstate 
shipments,  being  In  conflict  with  the 
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above  Act  of  Congress.  Gulf,  etc.,  R. 
Co.  V.  Hefley,  '(1895)  158  U.  S.  98; 
Dillingham  v.  Pischl,  (1892)  1  Tex. 
Civ.  App.  546 ;  St.  Louis  Southwestern 
E.  Co.  V.  Garden,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  146. 

A  state  statute  making  a  carrier 
liable  for  the  negligence  of  a  connect- 
ing carrier  if  it  issues  a  through  bill 
of  lading  is  not  void  as  being  a  regu- 
lation of  interstate  commerce  in  con- 
flict w^ith  section  6  of  the  Interstate 
Commerce  Act,  when  the  carrier  is 
permitted  by  contract  to  limit  its  lia- 
bility to  its  own  line.  Missouri,  etc., 
R.  Co.  V.  McCann,  (1899)  174  U.  S. 
580. 

Effect  of  schedule  on  contracts 
FOB  TBANSPOBTATiON. — Shippers  are 
presumed  to  know  of  the  existence  of 
schedules  and  the  necessity  of  compli- 
ance therewith,  and  will  be  held  to 
have  contracted  with  reference  to  the 
rates  fixed  by  the  schedule,  regardless 
of  the  terms  of  the  contract.  The 
schedule  rate  is  payable  although  the 
contract  fixes  a  lower  rate.  Gulf,  etc., 
R.  Co.  V.  Hefley,  (1895)  158  U.  S.  98; 
Southern  R.  Co.  v.  Harrison,  (1898) 
119  Ala.  539  {overruling  Mobile,  etc., 
R.  Co.  V.  Dismukes,  (1891)  94  Ala. 
131)  ;  Gerber  v.  Wabash  R.  Co., 
(1895)  63  Mo.  App.  145;  Church  v. 
Minneapolis,  etc.,  R.  Co.,  (1901)  14 
S.  Dak.  443. 

The  unlawful  act  of  the  carrier  in 
fixing  a  lower  rate  will  not  prevent 
recovery  of  the  higher  schedule  rate. 
Missouri,  etc.,  R.  Co.  v.  Trinity  County 
Lumber  Co.,  (1892)  1  Tex.  Civ.  App. 
553. 

It  is  the  duty  of  the  delivering  line 
to  collect  the  established  schedule  rate 
notwithstanding  a  bill  of  lading  nam- 
ing a  lower  rate.  Missouri,  etc.,  R. 
Co.  V.  Stoner,  (1893)  5  Tex.  Civ.  App. 
50;  Gulf,  etc.,  R.  Co.  ■;;.  Nelson,  (1893) 
4  Tex.  Civ.  App.  345 ;  Southern  R.  Co. 
V.  Harrison,  (1898)  119  Ala.  539  (over- 
ruling Mobile,  etc.,  R.  Co.  v.  Dismukes, 
(1891)  94  Ala.  131). 

Failure  to  publish  rate. — "  Shippers 
are  not  affected  by  the  Act  until  the 
required  publication  of  rates  has  been 
made,  and,  to  bring  them  within  its 
operation  in  a  given  case,  the  burden 
is  upon  the  carrier  or  carriers  to  show 
compliance  with  that  condition  prece- 
dent. If  the  contest  be  with  respect 
to  a  shipment  over  a  single  line,  the 
carrier,  to  have  the  benefit  of  the  Act, 
against  its  patron,  must  show  publica- 
tion at  each  of  its  stations ;  and,  if  it 
be  as  to  a  transportation  over  connect- 
ing lines  on  joint  account,  they  must 
show  that  they  have  made  such  publi- 
cation as  the  commission  directed,  or 


the  Act  will  not  be  applied  in  their 
favor."  Atlanta,  etc.,  R.  Co.  v.  Home, 
(1900)  106  Tenn.  73,  holding  that  the 
consignee  is,  on  tender  of  the  freight 
stipulated  in  the  bill  of  lading,  though 
it  be  less  than  the  rate  approved  by  the 
Interstate  Commerce  Commission,  en- 
titled to  possession  of  goods  trans- 
ported by  connecting  carriers  jointly 
in  the  absence  of  proof  of  publication 
of  the  latter  rate  provided  by  the 
statute. 

False  classification  hy  agent. — ^The 
company  is  not  bound  by  its  agent's  act 
in  making  a  false  classification,  and 
-may  nevertheless  collect  the  full  and 
proper  rate.  St.  Louis,  etc.,  R.  Co.  v. 
Osti-ander,  (1899)  66  Ark.  567. 

Misrepresentation  of  shipper. — A 
lower  rate  than  that  called  for  by  a 
proper  classification,  procured  by  the 
misrepresentation  of  the  shipper,  is  not 
binding  upon  the  company,  which  may 
recover  the  full  schedule  rate  called 
for  by  a  proper  classification.  Mis- 
souri, etc.,  R.  Co.  v.  Trinity  County 
Lumber  Co.,  (1892)  1  Tex.  Civ.  App. 
553. 

Mistake  in  naming  rate. — A  contract 
for  less  than  schedule  rates,  induced 
by  mistake,  is  unlawful  and  cannot  be 
enforced.  Houston,  etc.,  R.  Co.  v. 
Dumas,  (Tex.  Civ.  App.  1897)  43  S. 
W.  Rep.  609. 

Mistake  of  connecting  line  in  quoting 
rate. — A  contract  for  the  shipment  of 
freight  beyond  the  line  of  a  receiving 
carrier  at  a  rate  which  it  has  fur- 
nished the  commission,  and  which  is 
less  than  the  aggregate  of  the  rates 
charged  by  the  connecting  carriers,  is 
not  invalid,  where  the  receiving  car- 
rier, without  intending  to  violate  the 
Act,  fixed  such  rate  on  quotations 
made  to  it  by  the  connecting  carriers, 
one  of  which,  in  quoting  its  rate  and 
that  of  a  connecting  line,  by  mistalce 
fixed  the  rate  for  such  connecting  line 
at  less  than  it  charged.  Virginia  Coal, 
etc.,  Co.  V.  Louisville,  etc.,  R.  Co., 
(1900)  98  Va.  776. 

Contract  limiting  liahility. — A  con- 
tract limiting  the  carrier's  liability  in 
consideration  of  a  special  rate  less 
than  the  regular  rate  is  void  and  con- 
stitutes no  defense  to  an  action  for  the 
value  of  goods  lost  or  damaged  In 
transit.  Ward  v.  Ml^ssouri  Pac.  E.  Co., 
(1900)  158  Mo.  226. 

Contract  fm-  rebate. — ^A  contract  for 
a  rebate  is  absolutely  void,  and  no  ac- 
tion will  lie  to  recover  the  agreed  re- 
bate. Hawley  v.  Kansas,  etc.,  Coal 
Co.,  (1892)  48  Kan.  393. 

Contract  with  ticket  broker  for  sale 
of  tickets. — A  contract  entered  into  be- 
tween a  railroad  company  and  a  ticket- 
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broker,  whereby  the  latter  Is  enablecl  eigh,  etc.,  R.  Co.  v.  Swanson,   (1897) 

to  sell  tickets  to  inclividuals  over  the  102  Ga.  754. 

company's  lines  leading  from  this  to  ■  Effect  of  illegal  bate  on  cakeibb's 

another  state,  at  less  than  the  estab-  liability. — A  violation  of  the  statute 

lished  rate  for  the  sale  of  tickets  by  by  accepting  goods  for  transportation 

its  regular   agent  between   the  same  at  an  illegal  rate  does  not  relieve  the 

points  and  for  the  same  accommoda-  carrier  from  liability  for  loss  or  dam- 

tlons,  Is  in  violation  of  the  Act.  and  age  to  the'  goods.    Insurance  Cos.  v. 

therefore  void.    A  party  to  such  a  con-  Carrier   Cos.,    (1892)    91    Tenn.   537; 

tract    cannot    recover    in    an    action  Ward  v.  Missouri  Pac.  R.  Co.,  (1900) 

which  does  not  seek  to  disaffirm  but  to  158  Mo.  226. 
enforce  It  by  suit  for  its  breach.    Ral- 

Sec.  7.  [Combinations  to  prevent  continuous  carriage  of  freight  to 
destination  prohibited.']  That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  enter  into  any  combina- 
tion, contract,  or  agreement,  expressed  or  implied,  to  prevent,  by 
change  of  time  schedule,  carriage  in  different  cars,  or  by  other  means 
or  devices,  the  carriage  of  freights  from  being  continuous  from  the 
place  of  shipment  to  the  place  of  destination ;  and  no  break  of  bulk, 
stoppage,  or  interruption  made  by  such  common  carrier  shall  prevent 
the  carriage  of  freights  from  being  and  being  treated  as  one  continu- 
ous carriage  from  the  place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppage,  or  interruption  was  made  in  good  faith 
for  some  necessary  purpose,  and  without  any  intent  to  avoid  or 
imnecessarily  interrupt  such  continuous  carriage  or  to  evade  any  of 
the  provisions  of  this  act.     [^^  Stat.  L.  382.1 

Provisions   prohibiting   restraint   of  v.  Louisville,  etc.,  R.   Co.,    (1889)    37 

interstate   commerce,    see   Teadb   Un-  Fed.  Rep.  567,  wherein  it  was  held  upon 

IONS,  Combinations,  and  Trusts.  the  facts  that  this  section   had  not 

Intebkuption   of   continuous    cab-  been  violated. 
EiAGE. — See  Kentucky,  etc..  Bridge  Co. 

Sec.  8.  [Liability  to  persons  injured  by  violation  of  act.]  That  in 
case  any  common  carrier  subject  to  the  provisions  of  this  act  shall 
do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter,  or  thing 
in  this  act  prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do 
any  act,  matter,  or  thing  in  this  act  required  to  be  done,  such  common 
carrier  shall  be  liable  to  the  person  or  persons  injured  thereby  for 
the  full  amount  of  damages  sustained  in  consequence  of  any  such 
violation  of  the  provisions  of  this  act,  together  with  a  reasonable 
counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of 
recovery,  which  attorney's  fee  shall  be  taxed  and  collected  as  part  of 
the  costs  in  the  case.     [^4  Stat.  L.  382.] 

Assignment  of  claim. — The  right  to  ment. — Overcharges  for  freight  on  an 

recover  damages  for  overcharges,  un-  interstate  shipment,  involving  unjust 

der  this  and  the  succeeding  section,  is  discrimination  made  prior  to  the  enact- 

a  property  right  which  may  be  as-  ment  of  the  Interstate  Commerce  Act, 

signed.    Edmunds  v.  Illinois  Cent.  R.  cannot  be  recovered.     Gatton  v.  Chi- 

Co.„  (1897)  80  Fed.  Rep.  78.  cago,  etc.,  R.  Co.,  (1895)  95  Iowa  113. 
'  Claims    aeisinq    pbioe    to    enaot- 

Sec.  9.  [Persons  damaged  wMy  complain  to  Commission.,  or  sue 
versonaUy.]  That  any  person  or  persons  claiming  to  be  damaged 
by  any  common  carrier  subject  to  the  provisions  of  this  acl^may 
either  make  complaint  to  the -Commission  as  hereinafter  provided 
for,  or  may  bring  suit  in  his  or  their  own  behalf  for  the  recovery  of 
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the  damages  for  which  such  conunon  carrier  may  be  liable  under  the  . 
provisions  of  this  act,  in  any  district  or  circuit  court  of  the  United 
States  of  competent  jurisdiction;-  but  such  person  or  persons  shall 
not  have  the  right  to  pursue  both  of  said  remedies,  and  must  in  each 
case  elect  which  one  of  the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt. 

In  any  such  action  brought  for  the  recovery  of  damages  the  court 
before  which  the  same  shall  be  pending  may  compel  any  director, 
officer,  receiver,  trustee,  or  agent  of  the  corporation  or  company  de- 
fendant in  such  suit  to  attend,  appear,  and  testify  in  such  case,  and 
may  compel  the  production  of  the  books  and  papers  of  such  corpo- 
ration or  company  party  to  any  such  suit;  the  claim  that  any  such 
testimony  or  evidence  may  tend  to  criminate  the  person  giving  such 
evidence  shall  not  excuse  such  witness  from  testifying,  but  such  evi- 
dence or  testimony  shall  not  be  used  against  such  person  on  the  trial 
of  any  criminal  proceeding.     [24  Stat.  L.  382.'] 


The  Act  is  a  penal  statute,  and  an 
action  for  damages  thereunder  is  one 
to  recover  money  in  the  natnre  of  a 
penalty.  Ratican  v.  Terminal  R.  As- 
soc, (1902)  114  Fed.  Rep.  671,  citing 
Parsons  v.  Chicago,  etc.,  R.  Co.,  (1897) 
167  V.  S.  447. 

BxcLusivENESs  OP  EEMEDT. — The  Spe- 
cial remedies  afforded  by  this  enact- 
ment were  intended  to  supplement,  and 
not  to  supplant,  the  existing  remedies. 
Tift  V.  Southern  R.  Co.,  (1903)  123 
Fed.  Rep.  789 ;  Little  Rock,  etc.,  R.  Co. 
V.  East  Tennessee,  etc.,  R.  Co.,  (1891) 
47  Fed.  Rep.  772. 

Contra. — Central  Stock  Yards  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1902)  112  Fed. 
Rep.  823,  holding  that  such  remedies 
are  exclusive. 

Where  the  suit  is  expressly  based 
upon  the  cause  of  action  created  by 
section  8,  the  only  remedies  available 
are  those  provided  by  the  above  sec- 
tion 9.  Van  Patten  v.  Chicago,  etc.,  R. 
Co.,  (1896)  74  Fed.  Rep.  981,  cited  with 
approval  in  Edmunds  v.  Illinois  Cen- 
tral R.  Co.,  (1897)  80  Fed.  Rep.  79. 

Injunction. — A  mandatory  injunc- 
tion may  be  granted  to  compel  a  con- 
necting carrier  to  obey  the  require- 
ments of  section  3.  Toledo,  etc.,  R.  Co. 
V.  Pennsylvania  Co.,  (1893)  54  Fed. 
Rep.  746 ;  Chicago,  etc.,  R.  Co.,  v.  Bur- 
lington, etc.,  R.  Co.,  (1888)  34  Fed. 
Rep.  481 ;  Coe  v.  Louisville,  etc.,  R. 
Co.,  (1880)  3  Fed.  Rep.  775;  In  re 
Lennon,  (1897)  166  U.  S.  548. 

Contra. — Central  Stock  Yards  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1902)  112  Fed. 
Rep.  823,  holding  that  the  remedies 
provided  by  sections  8  and  9  are  exclu- 
sive, and  hence,  that  a  bill  for  injunc- 
tion to  compel  obedience  to  section  3 
will  n»t  lie. 

It  is  not  necessary  to  wait  until  the 
commission  has  acted  before  invoking 


the  original  and  plenary  power  of  a 
court  of  equity.  Tift  v.  Southern  R. 
Co.,  (1908)  123  Fed.  Rep.  794. 

Where  the  same  question  is  pending 
before  the  commission,  an  injunction 
will  not  ordinarily  be  granted  until  the 
commission  has  acted,  unless  irrepa- 
rable injury  is  threatened  in  the  mean- 
time. Tift  V.  Southern  R.  Co.,  (1903) 
123  Fed.  Rep.  790. 

Equity  will  grant  relief  against  un- 
lawful discrimination  without  requir- 
ing the  complainant  to  establish  his 
right  in  an  action  at  law.  Interstate 
Stock- Yards  Co.  v.  Indianapolis  Union 
R.  Co.,  (1900)  99  Fed.  Rep.  473. 

JUEISDICTION    Ol     FEDERAL    COUBTS. — 

Circuit  Courts  of  the  United  States 
have  jurisdiction  of  actions  or  suits  in- 
volving rights  claimed  under,  or  viola- 
tions of,  the  Interstate  Commerce  Act, 
because  of  the  subject-matter  and 
without  regard  to  the  citizenship  of 
the  parties.  Such  actions  or  suits  are 
controversies  arising  under  the  Consti- 
tution and  laws  of  the  United  States. 
In  re  Lennon,  (1897)  166  U.  S.  548; 
Toledo,  etc.,  R.  Co.  v.  Pennsylvania  Co., 
(1893)  54  Fed.  Rep.  730;  Little  Rock, 
etc.,  R.  Co.  V.  Bast  Tennessee,  etc.,  R. 
Co.,  (1891)  47  Fed.  Rep.  772;  Lowryi). 
Chicago,  etc.,  R.  Co.,  (1891)  46  Fed. 
Rep.  83. 

Even  so  far  as  the  Act  is  simply 
declaratory  of  the  common  law,  or 
where  state  statutes  create  similar 
rights  and  remedies,  cases  Involving 
rights  secured  in  the  statute  are  eases 
arising  under  the  laws  of  the  United 
States  and  hence  are  within  the  juris- 
diction of  the  federal  courts.  Toledo, 
etc.,  R.  Co.  V.  Pennsylvania  Co.,  (1893) 
54  Fed.  Rep.  732 ;  Tift  v.  Southern  R. 
Co.,  (1903)  123  Fed.  Rep.  792;  Connor 
V.  Vicksburg,  etc.,  R.  Co.,  (1888)  86 
Fed.   Rep.   273.    See   also   Osbom  v. 
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D.  S.  Bank,  (1824)  9  Wheat.  (U.  S.) 
738. 

District  where  suit  must  he  brought. — 
Since  the  jurisdiction  in  this  class  of 
cases  depends  upon  the  subject-matter, 
the  provision  of  the  Judiciary  Act  of 
1887  and  1888  that  where  the  jurisdic- 
tion Is  founded  only  on  diverse  citizen- 
ship, suit  may  be  brought  either  in  the 
district  where  the  plaintiff  resides  or 
the  district  where  the  defendant  re- 
sides has  no  application,  and  does  not 
authorize  a  suit  in  a  district  where  the 
plaintiff  but  not  the  defendant  re- 
sides, and  this  is  true  though  the  com- 
plaint shows  a  cause  of  action  at  com'- 
mon  law.    Connor  v.  Viclssburg,  etc., 

E.  Co.,  (1888)  36  Fed.  Rep.  273. 

The  limitation  as  to  the  district 
within  which  suit  can  be  brought  in  a 
United  States  Circuit  Court,  contained 
in  the  Judiciary  Acts  of  1887  and  1888, 
does  not  apply  to  suits  brought  under 
sections  8  and  9  of  the  Interstate  Com- 
merce Act,  to  recover  damages  for 
overcharging,  but  such  suits  may  be 
brought  in  any  district  in  which  the 
defendant  can  be  found.  Van  Patten 
V.  Chicago,  etc.,  R.  Co.,  (1896)  74  Fed. 
Eep.  981. 

Removal  of  causes. — ^An  action 
against  an  Interstate  carrier  to  re- 
cover damages  for  unjust  discrimina- 
tion and  for  extortionate  charges, 
though  not  expressly  based  upon  the 
Interstate  Commerce  Act,  and  though 
an  action  would  lie  for  the  same  cause 
at  common  law,  is  removable  into  the 
federal  court  where  the  petition  for 
removal  sets  up  defenses  based  on  the 
Interstate  Commerce  Act.  Lowry  v. 
Chicago,  etc.,  R.  Co.,  (1891)  46  Fed. 
Rep.  83. 

JUKISDICTION  OF   STATE   COUBTS. — ^The 

Jurisdiction  of  the  federal  courts  of  an 
action  for  damages  under  this  section 
is  exclusive  and  the  state  courts  have 
no  jurisdiction.  Fitzgerald  v.  Fitz- 
geralds,  etc.,  Constr.  Co.,  (1894)  41 
Neb.  467;  Copp  v.  Louisville,  etc.,  R. 
Co.,  (1891)  43  La.  Ann.  511,  46  Am.  & 
Eng.  R.  Cas.  634;  Swift  v  Philadel- 
phia, etc.,  R.  Co.,  (1893)  .58  Fed.  Rep. 
858;  Van  Patten  v.  Chicago,  etc.,  R. 
Co.,  (1896)  74  Fed.  Rep.  981;  Ed- 
munds V.  Illinois  Cent.  R.  Co.,  (1897) 
800  Fed.  Rep.  79 ;  Carlisle  v.  Missouri 
Pac.  R.  Co.,  (1902)  168  Mo.  652.  ~ 
Limitation  of  actions. — "The  In- 


terstate Commerce  Act  prescribes  no 
limitation  of  time  within  which  actions 
based  thereon  shall  be  instituted.  Such 
being  the  ease,  the  statute  of  limitations 
of  the  state  in  which  the  action  is 
brought  must  apply  and  control." 
Ratican  v.  Terminal  R.  Assoc,  (1902) 
114  Fed.  Rep.  668,  citing  Bauserman  v. 
Blunt,  (1893)  147  U.  S.  647 ;  Metcalf 
V.  Watertown,  (1894)  153  U.  S.  671; 
Balkam  v.  Woodstock  Iron  Co.,  (1894) 
154  U.  S.  177;  Campbell  v.  Haverhill, 
(1895)  155  U.  S.  610;  Copp  v.  Louis- 
ville, etc.,  R.  Co.,  (1892)  50  Fed.  Rep. 
164. 

In  Missouri  the  action  for  damages 
must  be  brought  within  three  years, 
under  R.  S.  Mo.,  sec.  2425,  which  pro- 
vides that  actions  "  upon  any  statute 
for  any  penalty  or  forfeiture,  given  in 
whole  or  in  part  to  the  party  ag- 
grieved," shall  be  brought  within  three 
years.  Ratican  v.  Terminal  R.  Assoc, 
(1902)  114  Fed.  Rep.  667. 

In  Louisiana  the  action  for  damages 
must  be  brought  within  one  year,  under 
Rev.  Civ.  Code  I-a.,  art.  3536,  provid- 
ing that  actions  for  damages  resulting 
from  quasi  offen,ses  shall  be  brought 
within  one  year.  Copp  v.  Louisville, 
etc,  R.  Co.,  (1892)  50  Fed.  Rep.  164. 

Parties — assionees. — ^An  assignee  of 
a  claim  for  damages  may  maintain  a 
proceeding  before  the  commission  or 
an  action  for  damages  under  this  sec- 
tion as  the  real  party  in  interest.  Ed- 
munds V.  Illinois  Cent.  R.  Co.,  (1897) 
80  Fed.  Rep.  78. 

Pleading — allegation  op  unjitst 
discrimination. — In  an  action  for 
damages  for  unjust  discrimination  in 
violation  of  section  2,  it  is  sufficient  to 
allege  in  the  complaint  the  circum- 
stances and  conditions  under  which 
plaintifC  was  charged  a  given  rate,  and 
then  to  allege  generally,  in  the  lan- 
guage of  the  statute,  that  defendant 
charged  another  a  less  rate  for  a  sim- 
ilar service  under  substantially  similar 
circumstances  and  conditions.  It  is 
not  necessary  to  allege  the  facts  show- 
ing that  the  services  were  similar  or 
rendered  under  substantially  similar 
circumstances  and  conditions.  This  is 
a  mere  matter  of  proof.  Kinnavey  v. 
Terminal  R.  Assoc,  (1897)  81  Fed. 
Rep.  802.  See  also  U.  S.  v.  De 
Coursey,^(1897)  82  Fed.  Rep.  302. 


Sec.  10.  •  [Punishment  for  violation  or  evasion  of  the  act.']  That 
any  common  carrier  subject  to  the  provisions  of  this  act,  or,  whenever 
such  common  carrier  is  a  corporation,  any  director  or  officer  thereof, 
or  any  receiver,  trustee,  lessee,  agent,  or  person,  acting  for  or  employed 
by  such  corporation,  who,  alone  or  with  any  other  corporation,  com- 
pany, person,  or  party,  shall  willfully  do  or  cause  to  be  done,  or  shall 
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willingly  suffer  or  permit  to  be  done,  any  act,  matter,  or  thing  in  this 
act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or  abet 
therein,  or  shall  willfully  omit  or  fail  to  do  any  act,  matter,  or  thing 
in  this  act  required  to  be  done,  or  shall  cause  or  willingly  suffer  or 
permit  any  act,  matter,  or  thing  so  directed  or  required  by  this  act  to 
be  done  not  to  be  so  done,  or  shall  aid  or  abet  any  such  omission  or 
failure,  or  shall  be  guilty  of  any  infraction  of  this  act,  or  shall  aid  or 
abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof  in  any  district  court  of  the  United  States  within 
the  jurisdiction  of  which  such  offense  was  committed,  be  subject  to  a 
fine  of  not  to  exceed  five  thousand  dollars  for  each  offense :  Provided, 
That  if  the  offense  for  which  any  person  shall  be  convicted  as  afore- 
said shall  be  an  unlawful  discrimination  in  rates,  fares,  or  charges, 
for  the  transportation  of  passengers  or  property,  such  person  shall, 
in  addition  to  the  fine  hereinbefore  provided  for,  be  liable  to  impris- 
onment in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 

Any  common  carrier  subject  to  the  provisions  of  this  act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  officer  or  agent  thereof, 
or  any  person  acting  for  or  employed  by  such  corporation,  who,  by 
means  of  false  billing,  false  classification,  false  weighing,  or  false 
report  of  weight,  or  by  any  other  device  or  means,  shall  knowingly 
and  willfully  assist,  or  shall  willingly  suffer  or  permit,  any  person  or 
persons  to  obtain  transportation  for  property  at  less  than  the  regular 
rates  then  established  and  in  force  on  the  line  of  transportation  of 
such  common  carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of 
competent  jurisdiction  within  the  district  in  which  such  offense  was 
committed,  be  subject  to  a  fine  of  not  exceeding  five  thousand  dollars, 
or  imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court,  for  each  offense. 

Any  person  and  any  officer  or  agent  of  any  corporation  or  company 
who  shall  deliver  property  for  transportation  to  any  common  carrier, 
subject  to  the  provisions  of  this  act,  or  for  whom  as  consignor  or  con- 
signee any  such  carrier  shall  transport  property,  who  shall  know- 
ingly and  willfully,  by  false  billing,  false  classification,  false  weigh- 
ing, false  representation  of  the  contents  of  the  package,  or  false  report 
of  weight,  or  by  any  other  device  or  means,  whether  with  or  without 
the  consent  or  connivance  of  the  carrier,  its  agent  or  agents,  obtain 
transportation  for  such  property  at  less  than  the  regular  rates  then 
established  and  in  force  on  the  line  of  transportation,  shall  be  deemed 
guilty  of  fraud,  which  is  hereby  declared  to  be  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of 
competent  jurisdiction  within  the  district  in  which  such  offense  was 
committed,  be  subject  for  each  offense  to  a  fine  of  not  exceeding  five 
thousand  dollars  or  imprisonment  in  the  penitentiary  for  a  term  of 
not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court. 

If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation 
or  company,  shall,  by  payment  of  money  or  other  thing  of  value, 
solicitation,  or  otherwise,  induce  any  common  carrier  subject  to  the 
provisions  of  this  act,  or  any  of  its  officers  or  agents,  to  discriminate 
unjustly  in  his,  its,  or  their  favor  as  against  any  other  consignor  or 
consignee  in  the  transportation  of  property,  or  shall  aid  or  abet  any 
common  carrier  in  any  such  unjust  discrimination,  such  person,  or 
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such  officer  or  agent  of  such  corporation  or  company,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any 
court  of  the  United  States  of  competent  jurisdiction  within  the  dis- 
trict in  which  such  offense  was  committed,  be  subject  to  a  jBine  of  not 
exceeding  five  thousand  dollars,  or  imprisonment  in  the  penitentiary 
for  a  term  of  not  exceeding  two  years,  or  both,  in  the  discretion  of  the 
court,  for  each  offense;  and  such  person,  corporation,  or  company 
shall  also,  together  with  said  common  carrier,  be  liable,  jointly  or 
severally,  in  an  action  on  the  case  to  be  brought  by  any  consignor  or 
consignee  discriminated  against  in  any  court  of  the  United  States 
of  competent  jurisdiction  for  all  damages  caused  by  or  resulting 
therefrom.     [25  8tat.  L.  857.'] 


Measuee  of  damages. — ^The  dam- 
ages recoverable  under  this  section  are 
those  only  which  arise  from  a  violation 
of  some  requirement  of  the  Interstate 
Commerce  Act  Van  Patten  v.  Chi- 
cago, etc.,  R.  Co.,  (1897)  81  Fed.  Rep. 
546. 

The  action  for  damages  sounds  In 
tort,  and  therefore  a  railroad  company 
which  makes  an  overcharge  is  liable 
for  the  full  amount  of  the  damages 
suffered  by  the  plaintiff,  although  it 
has  shared  the  illegal  charge  with  a 
connecting  carrier.  Osborne  v.  Chi- 
cago, etc.,  R.  Co.,  (1891)  48  Fed.  Rep. 
49. 

The  above  provisions  were  substi- 
tuted by  Act  of  March  2,  1889,  ch.  382, 
sec.  2,  25  Stat.  L.  857,  for  the  section 
as  originally  enacted,  which  was  as 
follows : 

"  Sec.  10.  That  any  common  carrier 
subject  to  the  provisions  of  this  act, 
or,  whenever  such  common  carrier  is  a 
corporation,  any  director  or  oflScer 
thereof,  or  any  receiver,  trustee,  lessee, 
agent,  or  person  acting  for  or  employed 
by  such  corporation,  who,  alone  or 
with  any  other  corporation,  company, 
person,  or  party,  shall  willfully  do 
or  cause  to  be  done,  or  shall  willingly 
suffer  or  permit  to  be  done,  any  act, 
matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  who 
shall  aid  or  abet  therein,  or  shall  will- 
fully omit  or  fail  to  do  any  act,  matter, 
or  thing  la  this  act  required  to  be  done, 
or  shall  cause  or  willingly  suffer  or 
permit  any  act,  matter,  or  thing  so  dl- 
rected_  or  required  by  this  act  to  be 
done  not  to  be  so  done,  or  shall  aid  or 
abet  any  such  omission  or  failure,  or 
shall  be  guilty  of  any  infraction  of  this 
act,  or  shall  aid  or  abet  therein,  shall 
be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in 
any  district  court  of  the  United  States 
within  the  jurisdiction  of  which  such 
offense  was  committed,  be  subject  to  a 
fine  of  hot  to  exceed  five  thousand  dol- 


lars for  each  offense."  [24  Stat.  L. 
382.] 

Ceiminal  liability  of  shippeb. — 
"  The  Interstate  Commerce  Act  in  none 
of  its  provisions  makes  the  favored 
shipper  a  criminal,  except  as  he  may, 
by  the  payment  of  money,  solicitation, 
or  otherwise,  induce  the  carrier,  or 
any  of  its  officers  or  agents,  to  dis- 
criminate unjustly  in  his-  favor  as 
against  any  other  consignor  or  con- 
signee in  the  transportation  of  prop- 
erty. The  penalties  of  the  statute  for 
unjust  discrimination,  as  also  the  pen- 
alties for  variation  from  the  schedule 
rates,  otherwise  run  against  the  car- 
rier and  his  agents  and  officers  alone." 
U.  S.  V.  Hanley,  (1896)  71  Fed.  Rep. 
677. 

There  was  no  penalty  that  was  ap- 
plicable to  the  Act  of  the  shipper  until 
the  amendment  of  March  2,  1889. 
U.  S.  V.  Howell,  (1892)  56  Fed.  Rep.  24. 

Ceiminal  liability  of  caeeiee. — 
"  Corporations  acting  as  common  car- 
riers between  states  are  not  liable 
criminally  for  violations  of  the  Inter- 
state Commerce  Act,  nor  are  they  ex- 
posed to  its  penalties  and  forfeitures. 
For  some  reason,  satisfactory  to  Con- 
gress, only  the  officers  of  such  corpora- 
tions and  shippers  may  be  punished 
for  violating  the  statute."  In  re 
Peasley,  (1890)  44  Fed.  Rep.  275. 

The  law  has  been  changed  in  this 
respect  by  statute  (Act  of  Feb.  19, 
1903,  32  Stat.  L.  847,  ch.  708).  See 
Appendix.  See  also  In  re  Pooling 
Freights,  (1902)  115  Fed.  Rep.  588. 

Ceiminal  liability  of  eeoeivee. — 
A  receiver  is  not  a  "  party  to  any  joint 
tariff,"  merely  because,  before  his  ap- 
pointment, the  company  had  become  a 
party  to  a  joint  tariff.  Hence  the  re- 
ceiver is  not  criminally  liable  for  de- 
parting from  the  tariff  of  joint  rates 
previously  fixed.  U.  S.  v.  De  Coursey, 
(1897)  82  Fed-.  Rep.  302. 

Ceiminal  liability  of  officees  and 
agents. — The  agent  of  a  railroad,  who 


682 


APPENDIX   F. 


merely  collects  freights,  and  has  noth- 
ing to  do  with  fixing  them,  is  not  in- 
dictable, under  the  Interstate  Com- 
merce Act,  for  collecting  a  greater  rate 
for  a  shorter  than  for  a  longer  haul, 
etc.  U.  S.  i;.  Mellen,  (1892)  53  Fed. 
Rep.  229. 

CRIntlNAL    LIABILITY    O]?    THIKD    PEE- 

SONS. — A  combination  or  conspiracy  to 
induce  or  procure  the  officers,  servants, 
and  agents  of  an  interstate  carrier  to 
violate  the  Act  is  a  criminal  conspir- 
a.cy  within  the  meaning  of  U.  S.  R.  S. 
sec.  5440.  Toledo,  .etc.,  R.  Co.  v. 
Pennsylvania  Co.,  (189.S)  5-1  Fed.  Rep. 
730;  Waterhouse  v.  Comer,  (1893)  55 
Fed.  Rep.  150;  U.  S.  v.  Howell,  (1892) 
56  Fed.  Kep.  21. 

Series  of  acts  as  one  offense. — 
"  A¥here  a  series  of  acts,  otherwise 
lawful,  are  made  unlawful  by  a  single 
subsequent  transaction,  the  govern- 
ment may  elect  to  treat  the  whole  se- 
ries as  one  transaction.  Any  other 
rule  would  put  it  in  the  power  of  the 
carrier,  by  the  payment  of  a  single 
gross  rebate,  to  make  it  impossible  to 
point  out  any  single  shipment  to  which 
the  rebate  was  applicable,  and  theretiy 
malce  a  prosecution  impossible."  U.  S. 
V.  Hanley,  (1896)  71  Fed.  Rep.  675. 

False  billing,  classification, 
WEIGHING,  ETC. — Paying  ^or  receiving 
rebates  is  not  an  ofCens'e  under  the 
clause  in  respect  to  false  billing,  classi- 
fication, weighing,  etc.  U.  S.  v.  Han- 
ley, (1896)  71  Fed.  Rep.  672. 

"  To  constitute  the  offense,  there 
must  be,  first,  a  willfully  false  billing, 
classification,  or  misrepresentation  of 
the  character  of  the  property  to  be 
shipped ;  second,  the  obtaining  by  that 
means  of  a  lower  rate  of  transporta- 
tion than  the  regular  rate ;  and,  third, 
either  the  delivery  of  the  property  to 
the  common  carrier  for  transportation, 
or  its  actual  transportation  by  It." 
In  re  Belknap,  (1899)  96  Fed.  Rep. 
617.  See  also  generally,  U.  S.  v. 
Alorsman,  (1890)  42  Fed.  Rep.  448. 

To  support  a  conviction,  under  U.  S. 
R.  S.  sec.  5440,  for  conspiracy  to  pro- 
cure less  than  the  established  rates  by 
means  of  false  weighing  in  violation  of 
the  above  statute,  the  jury  must  find 
an  agreement  or  combination  between 
two  or  more  of  the  defendants,  and 
also,  as  an  overt  act,  the  actual  false 
weighing  of  the  goods.  U.  S.  v.  How- 
ell, (1892)  56  Fed.  Rep.  21. 

The  posting  of  schedules  as  required 
by  section  6  is  not  necessary  to  the 
establishment  of  the  rate,  and  where 
the  rate  was  in  fact  established,  a  con- 
viction for  conspiracy  to  procure  less 
than  the  established  rate  may  be  sup- 
ported,   although    the    rate    was    not 


posted.  U.  S.  V.  Howell,  (1892)  56 
Fed.  Rep.  22. 

Charging  other  than  schedule 
RATES. — It  is  a  misdemeanor  for  an 
interstate  carrier,  by  means  of  a  re- 
bate or  other  similar  device,  to  charge 
different  rates  from  those  fixed  in  its 
schedule.  U.  S.  v.  Michigan  Cent.  R. 
Co.,  (1890)  43  Fed.  Rep.  26. 

Knowledge  essential  to  criminal 
LiAiiiLiTT. — U.  S.  V.  Michigan  Cent  R. 
Co.,  (1890)  43  Fed.  Rep.  26. 

Unjust  ihscrimination.— The  offense 
of  "  unjust  discrimination  "  under  sec- 
tion 2  of  the  Interstate  Commerce  Act 
(24  U.  S.  Stat.  L.  379)  is  not  confined 
to  discrimination  by  means  of  some  de- 
vice, as  by  a  special  rate,  rebate,  or 
drawback,  but  is  committed  by  directly 
giving  diiferent  rates  to  different  per- 
sons. U.  S.  V.  Tozer,  (1889)  37  Fed. 
Rep.  635. 

Indictment — For  unjust  discrimi- 
nation under  section  2. — An  indictment 
is  suflScient  when  it  alleges  fully  the 
circumstances  and  conditions  of  a  serv- 
ice rendered  one  person,  and  then  al- 
leges generally,  in  the  language  of  the 
statute,  that  such  service  was  for  a 
less  compensation  than  was  received 
from  another  person  for  "  a  like  and 
contemporaneous  service  in  the  trans- 
portation of  a  nice  kind  of  traffic  under 
substantially  similar  circumstances  and 
conditions."  U.  S.  v.  De  Coursey, 
(1897)  82  Fed.  Rep.  302. 

An  indictment  merely  alleging  that 
a  carrier  gave  a  rebate  to  one  shipper 
without  stating  any  instance  in  which 
the  carrier  refused  a  like  rebate  to  any 
other  shipper  is  fatally  defective,  as 
not  showing  any  discrimination.  U.  S. 
V.  Hanley,  (1S96)  71  Fed.  Rep.  672. 

The  indictment  need  not  aver  by 
what  particular  devices,  if  any,  the 
discrimination  was  accomplished.  U. 
S.  V.  Tozer,  (1889)  37  Fed.  Rep.  635. 

For  undue  preference  under  sec- 
tion S. — An  indictment  alleging  only 
the  issue  of  a  free  pass,  but  not  alleg- 
ing any  use  of  the  pass,  or  of  transpor- 
tation under  it,  is  fatally  defective  in 
substance,  and  therefore  not  a  suffi- 
cient basis  for  removal  under  U.  S. 
R.  S.  sec.  1014.  In  re  Huntington, 
(1895)  68  Fed.  Rep.  881. 

For  charging  less  thmi  schedule 
rates  under  section  6. — An  indictment 
for  unlawfully  paying  a  shipper  a  re- 
bate, need  not  allege  the  dates  when 
shipments  were  made,  nor  that,  at  the 
time  of  shipment,  the  defendants  In- 
tended to  charge  less  than  schedule 
rates.  U.  S.  v.  Hanley,  (1896)  71  Fed. 
Eep.  672. 

District  in  whioh  offense  was 
COMMITTED. — The  offense  of  obtaining 


APPENDIX  F.  683 

transportation  at  less  than  regular  The  signing  of  a  "  line  voucher "  by 
rates  by  means  of  false  billing  or  a  freight-claim  agent  in  the  third  cir- 
weighing,  or  false  representations,  etc.,  cult,  relating  to  the  payment  of  freight 
is  complete  at  the  place  where  such  act  in  the  eighth  circuit,  if  an  oft'ense  pun- 
was  committed,  the  goods  delivered  for  ishable  under  section  10  of  the  Inter- 
transportation,  and  the  illegal  rate  state  Commerce  Act,  is  not  begun  in 
secured.  Hence  such  offenses  can  be  one  .luidcial  circuit  and  completed  in 
prosecuted  only  in  that  district,  and  another,  within  the  meaning  of  R.  S. 
not  in  the  district  where  the  shipment  sec.  731,  and  is  therefore  not  cogni- 
termlnates  as  provided  by  U.  S.  R.  S.  zable  in  a  district  in  the  eighth  circuit, 
sec.  731.  Actual  transportation  of  the  U.  S.  v.  Fowiies,  (C.  C.  A.  1892)  53 
property  to  its  destination  is  not  neces-  Fed.  Rep.  18,  distinguishing  In  re  Pal- 
sary  to  the  ofCense.  Davis  v.  U.  S.  User,  (1890)  136  U.  S.  257,  and  Hor- 
(C.  C.  A.  1900)  104  Fed.  Rep.  136 ;  In  ner  v.  U.  S.,  (1892)  143  U.  S.  207. 
re  Belknap,  (1899)  96  Fed.  Rep.  614. 

Sec.  11.  [Interstate  commerce  commission  created — eligibility  and 
appointment — term  of  service,  etc.'}  That  a  Commission  is  hereby 
created  and  established  to  be  known  as  the  Inter-State  Commerce 
Commission,  which  shall  be  composed  of  five  Commissioners,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  The  Commissioners  first  appointed  under  this  act 
shall  continue  in  office  for  the  term  of  two,  three,  four,  five,  and  six 
years,  respectively,  from  the  first  day  of  January,  anno  Domini 
eighteen  hundred  and  eighty-seven,  the  term  of  each  to  be  designated 
by  the  President;  but  their  successors  shall  be  appointed  for  terms 
01  six  years,  except  that  any  person  chosen  to  fill  a  vacancy  shall  be 
appointed  only  for  the  unexpired  term  of  the  Commissioner  whom  he 
shall  succeed.  Any  Commissioner  may  be  removed  by  the  President 
for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  Not  more 
than  three  of  the  Commissioners  shall  be  appointed  from  the  same 
political  party.  No  person  in  the  employ  of  or  holding  any  official 
relation  to  any  common  carrier  subject  to  the  provisions  of  this  act, 
or  owning  stock  or  bonds  jthereof,  or  who  is  in  any  manner  pecun- 
iarily interested  therein,  shall  enter  upon  the  duties  of  or  hold  such 
office.  Said  Commissioners  shall  not  engage  in  any  other  business, 
vocation,  or  employment.  No  vacancy  in  the  Commission  shall  im- 
pair the  right  of  the  remaining  Commissioners  to  exercise  all  the 
powers  of  the  Commission.     [2^  Stat.  L.  383.] 

The  commission  is  a  body  coepo-  of   tlie    five    commissioners    first    ap- 

BATE,  with  power  to  sue  and  be  sued  pointed  must  be  computed  from  Jan.  1, 

m  the  federal  courts.    Texas,  etc.,  R.  1887,  although  their  appointments  were 

Co.  V.  Interstate  Commerce  Commis-  made  March  22,  1887.     But  they  are 

sion,  (1896)  162  U.  S.  197,  citing  fnter-  entitled  to   draw   pay   only  from  the 

state  Commerce  Commission  v.  Balti-  time  they  entered  upon  the  discharge 

more,  etc.,  R.  Co.,    (1892)    145  U.   S.  of   their    duties    respectively.    Inter- 

264;    and  Interstate  Commerce  Com-  state   Commerce    Commission,    (1887) 

mission  v.  Atchison,  etc.,  R.  Co.,  (1898)  19  Op.  Atty.-Gen.  47.     It  follows  that 

149  U.  S.  264.  the  terms  of  their  successors  all  run 

Tebm  or  COMMISSIONERS. — ^The  terms  from  January  first. 

Sec.  12.  [Scope  of  commission — prosecution  of  proceedings — wit- 
nesses— depositions — self-criminating  ^  testimony.]  That  the  Com- 
mission hereby  created  shall  have  authority  to  inquire  into  the  man- 
agement of  the  business  of  all  common  carriers  subject  to  the  provi- 
aions  of  this  act,  and  shall  keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted,  and  shall  have  the  right  to 
obtain  from  such  common  carriers  full  and  complete  information 
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necessary  to  enable  the  Commission  to  perform  the  duties  and  carry 
out  the  objects  for  which  it  was  created;  and  the  Commission  is 
hereby  authorized  and  required  to  execute  and  enforce  the  provisions 
of  this  act ;  and,  upon  the  request  of  the  Commission,  it  shall  be  the 
duty  of  any  district  attorney  of  the  United  States  to  whom  the  Com- 
mission may  apply  to  institute  in  the  proper  court  and  to  prosecute 
under  the  direction  of  the  Attorney-General  of  the  United  States  all 
necessary  proceedings  for  the  enforcement  of  the  provisions  of  this 
act  and  for  the  punishment  of  all  violations  thereof,  and  the  costs  and 
expenses  of  such  prosecution  shall  be  paid  out  of  the  appropriation 
for  the  expenses  of  the  courts  of  the  United  States ; 

And  for  the  purposes  of  this  act  the  Commission  shall  have  power 
to  require,  by  subpoena,  the  attendance  and  testimony  of  witnesses 
and  the  production  of  all  books,  papers,  tariffs,  contracts,  agreements, 
and  documents  relating  to  any  matter  under  investigation.  Such 
attendance  of  witnesses,  and  the  production  of  such  documentary 
evidence,  may  be  required  from  any  place  in  the  United  States,  at 
any  designated  place  of  hearing.  And  in  case  of  disobedience  to  a 
subpoena  the  Commission,  or  any  party  to  a  proceeding  before  the 
Commission,  may  invoke  the  aid  of  any  court  of  the  United  States  in 
requiring  the  attendance  and  testimony  of  witnesses  and  the  produc- 
tion of  books,  papers,  and  documents  under  the  provisions  of  this 
section.  And  any  of  the  circuit  courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in  case  of 
contumacy  or  refusal  to  obey  a  subpoena  issued  to  any  common  car- 
rier subject  to  the  provisions  of  this  act,  or  other  person,  issue  an 
order  requiring  such  common  carrier  or  other,  person  to  appear 
before  said  Commission  (and  produce  books  and  papers  if  so  ordered) 
and  give  evidence  touching  the  matter  in  question;  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  by  such  court  as  a 
contempt  thereof.  The  claim  that  any  such  testimony  or  evidence 
may  tend  to  criminate  the  person  giving  such  evidence  shall  not 
excuse  such  witness  from  testifying;  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the  trial  of  any  criminal 
proceeding. 

The  testimony  of  any  witness  may  be  taken,  at  the  instance  of  a 
party,  in  any  proceeding  or  investigation  depending  before  the  Com- 
mission, by  deposition,  at  any  time  after  a  cause  or  proceeding  is  at 
issue  on  petition  and  answer.  The  Commission  may  also  order  testi- 
mony to  be  taken  by  deposition  in  any  proceeding  or  investigation 
pending  before  it,  at  any  stage  of  such  proceeding  or  investigation. 
Such  depositions  may  be  taken  before  any  judge  of  any  court  of  the 
United  States,  or  any  commissioner  of  a  circuit,  or  any  clerk  of  a  dis- 
trict or  circuit  court,  or  any  chancellor,  justice,  or  judge  of  a  supreme 
or  superior  court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a 
county  court,  or  court  of  common  pleas  of  any  of  the  United  States, 
or  any  notary  public,  not  being  of  counsel  or  attorney  to  either  of  the 
parties,  nor  interested  in  the  event  of  the  proceeding  or  investigation. 
Keasonable  notice  must  first  be  given  in  writing  by  the  party  or  his 
attorney  proposing  to  take  such  deposition  to  me  opposite  party  or 
his  attorney  of  record,  as  either  may  be  nearest,  which  notice  shall 
state  the  name  of  the  witness  and  the  time  and  place  of  the  taking  of 
his  deposition.  Any  person  may  be  compelled  to  appear  and  depose, 
and  to  produce  documentary  evidence,  in  the  same  manner  as  wit- 
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nesses  may  be  compelled  to  appear  and  testify  and  produce  docu- 
■  mentary  evidence  before  the  Commission  as  hereinbefore  provided. 
Every  person  deposing  as  herein  provided  shall  be  cautioned  and 
sworn  (or  aflBrm,  if  he  so  request)  to  testify  the  whole  truth,  and 
shall  be  carefully  examined.  His  testimony  shall  be  reduced  to  writ- 
ing by  the  magistrate  taking  the  deposition,  or  under  his  direction, 
and  shall,  after  it  has  been  reduced  to  writing,  be  subscribed  by  the 
deponent.  If  a  witness  whose  testimony  may  be  desired  to  be  taken 
by  deposition  be  in  a  foreign  country,  the  deposition  may  be  taken 
before  an  officer  or  person  designated  by  the  Commission,  or  agreed 
upon  by  the  parties  by  stipulation  in  writing  to  be  filed  with  the 
Commission.  All  depositions  must  be  promptly  filed  with  the  Com- 
mission. 

Witnesses  whose  dejjositions  are  taken  pursuant  to  this  act,  and  the 
magistrate  or  other  officer  taking  the  same,  shall  severally  be  entitled 
to  the  same  fees  as  are  paid  for  like  services  in  the  courts  of  the 
United  States.     {£6  Stat.  L.  743.] 


The  above  provisions  were  substi- 
tuted by  Act  of  Feb.  10,  1891,  ch.  128, 
26  Stat.  L.  743,  for  section  12  of  the  Act 
of  Feb.  4,  1S87,  ch.  104,  24  Stat.  L.  383, 
as  kmeuded  by  Act  of  March  2,  1889, 
ch.  382,  sec.  3,  25  Stat  L.  858. 

The  section  was  originally  as  fol- 
lows : 

"  Sec.  12.  That  the  Commission 
hereby  created  shall  have  authority  to 
inquire  into  the  management  of  the 
business  of  all  common  carriers  sub- 
ject to  the  provisions  of  this  act,  and 
shall  keep  itself  informed  as  to  the 
manner  and  method  in  which  the  same 
is  conducted,  and  shall  have  the  right 
to  obtain  from  such  common  carriers 
full  and  complete  information  neces- 
sary to  enable  the  Commission  to  per- 
form .the  duties  and  carry  out  the  ob- 
jects for  which  it  was  created ;  and  for 
the  purposes  of  this  act  the  Commis- 
sion shall  have  power  to  require  the  at- 
tendance and  testimony  of  witnesses 
and  the  production  of  all  books,  papers, 
tariffs,  contracts,  agreements,  and  doc- 
liments  relating  to  any  matter  under 
investigation,  and  to  that  end  may  in- 
voke the  aid  of  any  court  of  the  United 
States  in  requiring  the  attendance  and 
testimonj  of  witnesses  and  the  produc- 
tion of  books,  papers,  and  documents 
under  the  provisions  of  this  section. 
And  any  of  the  circuit  courts  of  the 
United  States  .within  the  jurisdiction 
of  which  such  inquiry  is  carried  on 
ma^,  in  case  of  contuniacy  or  refusal 
to  obey  a  subpoena  issued  to  any  com- 
mon carrier  subject  to  the  provisions 
of  this  act,  or  other  person,  issue  an 
order  requiring  such  common  carrier 
or  other  person  to  appear  before  said 
ComOiission  (and  produce  books  and 
papers  If  so  ordered)  and  give  evi- 
dence touching  the  matter  in  question ; 


and  any  failure  to  obey  such  order  of 
the  court  may  be  i)unished  by  such 
court  as  a  contempt  thereof.  The 
claim  that  any  such  testimony  or  evi- 
dence may  tend  to  criminate  the  per- 
son giving  such  evidence  shall  not  ex- 
cuse such  witness  from  testifying ;  but 
such  evidence  or  testimony  shall  not  be 
Ubed  against  such  person  on  the  trial 
of  any  criminal  proceeding."  [si 
Stat.  L.  SSS.l 

The  amendment  of  1889  was  the 
same  as  the  provisions  in  the  text 
down  to  the  paragraph  beginning  "  The 
testimony  of  any  witness  may  be 
taken,"  etc.,  except  that  it  did  not  con- 
tain the  sentence  beginning  "  Such  at- 
tendance of  witnesses  and  the  produc- 
tion of  such  documentary  evidence," 
,  etc. 

See  provisions  of  Act  of  Feb.  11, 
1893,  ch.  83,  superseding  in  part  pro- 
visions in  the  text  as  to  self-incrimi- 
nating testimony,  infra,  p.  855. 

POWEBS    AND   DUTY   OF   COMMISSION — 

Duty  to  enforce  provisions  of  act. — It 
is  the  duty  of  the  commission  to  en- 
force the  provisions  of  the  Act.  Texas, 
etc.,  R.  Co.  V.  Inter.state  Commerce 
Commission,  (1896)  162  U.  S.  197. 

The  general  duty  of  the  commission 
in  civil  matters  is  to  investigate 
abuses  and  call  upon  the  court  to  sup- 
press them  whenever  necessary.  U.  S. 
V.  Missouri  Pae.  R.  Co.,  (1S94)  65  Fed. 
Rep.  909. 

Commission  may  institute  inqm/ry 
on  own  motion. — Interstate  Commerce 
Commission  v.  Detroit,  etc.,  R.  Co., 
.,(1893)  57  Fed.  Rep.  1005. 

"  To  reach'  a  proper  construction  of 
this  act  and  this  amendment,  it  must 
be  kept  in  view  steadily  that  the  object 
of  the  creation  of  this  commission  was 
not  merely  to  afford,  aa  was  supposed. 
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a.  ready  metliod  of  settling  controver- 
sies between  individual  shippers  and 
the  common  carriers,  but  it  had  a  far 
wider  sweep  and  higher  scope  and  de- 
sign, which  was  by  affirmative  action 
on  the  part  of  the  commission,  on  its 
own  motion,  to  have  instituted  and  car- 
ried through  proceedings  for  the  cor- 
rection of  abuses  and  the  righting  of 
wrongs,  which  affected  the  public  com- 
mercial interests ;  and  this  eveu  with- 
out the  ijiterveution  of  individual  liti- 
gants at  all."  U.  S.  V.  Missouri  Pac. 
k.  Co.,  (ISOi)  65  Fed.  Eep.  909. 

Commission  an  administrative 
ioard. — Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  (1896) 
162  U.  S.  1S4;  Kentucky,  etc..  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  (1889) 
37  Fed.  Rep.  567 ;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1896)  76  Fed.  Rep.  183;  Interstate 
Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  (1896)  73  Fed.  Rep.  409; 
Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  (1894)  64  Fed. 
Rep.  981 ;  U.  S.  v.  Missouri  Pac.  R.  Co., 
(1S94)  05  Fed.  Rep.  907. 

Functions  of  the  commission  are 
those  of  referees  or  special  connnis- 
sioners.  Kentuclcv,  etc..  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1889)  37  Fed. 
Rep.  567. 

Commission  not  a  court. — The  com- 
mission has  no  .iudicial  power  and  is 
not  a  court.  Interstate  Commerce 
Commission  v.  Louisville,  etc.,  R.  Co., 

(1896)  73  Fed.  Rep.  409;  Interstate 
Commerce  Commission  v.  Cincinnati, 
etc.,  R.  Co.,  (1894)  64  Fed.  Rep.  981; 
Kentucky,  etc..  Bridge  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  (1889)  37  Fed.  Rep. 
567. 

Quasi- judicial  powers  are  exercised 
by  the  commission.  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc., 
R.  Co.,  (1896)  76  Fed.  Rep.  183;  Inter- 
state Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  (1894)  64  Fed.  Rep. 
981;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162 
U.  S.  197 ;  Interstate  Commerce  Com- 
mission   V.    Cincinnati,    etc.,    E.    Co., 

(1897)  167  TJ.  S.  479;  Interstate  Com- 
merce Commission  v.  Louisville,  etc., 
E.  Co.,  (1896)  73  Fed.  Rep.  409. 

No  legislative  powers. — The  commis- 
sion has  no  legislative  powers.  Inter- 
state Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  (1897)  167  D.  S.  479; 
Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  (1896)  76  Fed. 
Rep.  183;  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  V.  S.  197. 

No  power  to  fix  rates. — Neither  the 
Interstate  Commerce  Commission  nor 


the  courts  are  vested  with  power  to  fix 
or  establish  rates,  either  maximum  or 
minimum.  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1897)  167  U.  S.  479;  Cincinnati,  etc., 
R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  184;  Texas 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  197;  In- 
te7-state  Commerce  Commission  ■;;.  East 
Teimessee,  etc.,  R.  Co.,  (1898)  85  Fed. 
Rep.  107;  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  Co.,  ( 1897)  83  Fed.  Rep. 
249 ;  Interstate  Commerce  Commission 
V.  Northeastern  R.  Co.,  (C.  C.  A.  1897) 
83  Fed.  Rep.  611,  affirming  (1896)  74 
Fed.  Rep.  70;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1896)  76  Fed.  Rep.  183;  Shlnkle  v. 
Louisville,  etc.,  R.  Co.,  (1896)  76  Fed. 
Rep.  1007  ;  Interstate  Commert^e  Com- 
mission   V.    Louisville,    etc.,    R.    Co., 

(1896)  73  Fed.  Rep.  409;  Interstate 
Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  (1895)  69  Fed.  Rep. 
227,  (1896)  74  Fed.  Rep.  715,  afflrmed 

(1897)  168  U.  S.  144;  Interstate  Com- 
merce Commission  v.  Lehigh  Valley  R. 
Co.,  (1896)  74  Fed.  Rep.  784;  Inter- 
state Commerce  Commission  v.  Chi- 
cago, etc.,  R.  Co.,  (1899)  94  Fed.  Rep. 
272 ;  Interstate  Conunerce  Commission 
V.  Western,  etc.,  R.  Co.,  (C.  0.  A.  1899) 
93  Fed.  Rep.  83 ;  Kentucky,  etc.,  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  (1889) 
37  Fed.  Rep.  567 ;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  925;  Interstate 
Commerce  Commission  v.  Cincinnati, 
etc.,  R.  Co.,  (1903)  124  Fed.  Rep.  629; 
Southern  Pac.  R.  Co.  v.  Colorado  Fuel, 
etc.,  Co.,  (C.  O.  A.  1900)  101  Fed.  Rep. 
779. 

Carriers  may  fix  rates  in  first  in- 
stance, but  the  rates  so  fixed  must  not 
conflict  with  the  Act.  Cincinnati,  etc., 
R.  Co.  V.  Interstate  Commerce  Com- 
mission, (1896)  162  U.  S.  184,  folloio- 
ing  Interstate  Commerce  Commission 
V.  Baltimore,  etc.,  R.  Co.,  (1890)  43  Fed. 
Rep.  37,  which  case  was  afflrmed  in 
(1892)  145  U.  S.  263,  and  quoted  with 
approval  in  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  197;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1897)  167  IT.  S.  479;  Interstate  Com- 
merce Commission  v.'  Alabama  Mid- 
land R.  Co.,  (0.  C.  A.  1896)  74  Fed. 
Rep.  716;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1896)  76  Fed.  Rep.  183. 

The  power  of  the  commission  and 
the  courts  is  limited  to  determining 
whether  the  rates  fixed  by  the  carriers 
are  in  conflict  with  the  provisions  of 
the  Act.    Thatcher  v.  Delaware,  etc., 
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Canal  Co.,  (1887)  1  Int.  Com.  C.  Rep. 
152,  cited  with  approval  in  Interstate 
Commerce  Commission  v.  Cincinnati, 
etc.,  R.  Co.,  (1897)  167  U.  S.  479  ;  Cin- 
cinnati, etc.,  R.  Co.  V.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
184. 

"  In  the  cases  already  cited  the  rea- 
soning of  the  court  by  which  it  reached 
the  conclusion  that  the  Interstate  Com- 
merce Commission  has  no  power  to 
fix  maximum  or  minimum  rates,  either 
directly  or  indirectly,  is  founded  upon 
the  fundamental  proposition  that  the 
fixing  of  rates  for  Interstate  carriers 
involves  an  exercise  of  legislative  as 
distinguished  from  judicial  power, 
and  that  the  power  does  not  belong  to 
the  commission,  because  it  was  not 
granted  by  the  Interstate  Commerce 
Act.  For  much  stronger  reasons  the 
power  to  fix  a  schedule  or  rates  for 
interstate  carriers  does  not  belong  to 
the  federal  courts,  because  Congress 
has  not  attempted  to  delegate  that 
authority  to  the  courts,  even  if  It 
function,  and  Impose  it  upon  the 
judicial  branch  of  the  government." 
could  divest  Itself  of  that  legislative 
Southern  Pac.  Co.  v.  Colorado  Fuel, 
etc.,  Co.,  (C.  C.  A.  1900)  101  Fed.  Rep. 
783. 

A  petition  by  the  commission  to  en- 
join a  carrier  from  making  a  charge 
which  the  commission  has  found  to  be 
unreasonable  and  unjust  is  not  open 
to  objection  that  It  is  an  attempt  by 
indirection  to  fix  a  maximum  rate  of 
transportation,  but  on  the  contrary  is 
authorized  by  section  16  of  the  Act. 
Interstate  Commerce  Commission  v. 
Chicago,  etc.,  R.  Co.,  (1899)  94  Fed. 
Rep.  272. 

But  an  order  fixing  in  advance  what 
is  a  reasonable  rate  and  forbidding 
the  carrier  to  charge  more  is  an  un- 
authorized attempt  to  fix  maximum 
rates.  Southern  Pac.  Co.  v.  Colorado 
Fuel,  etc.,  Co.,  (C.  C.  A.  1900)  101 
Fed.  Rep.  786. 

Commission  has  no  poweb  to  es- 
tablish THEOtroH  EOTJTES. — Interstate 
Commerce  Commission  v.  Western, 
etc.,  R."  Co.,  (0.  C.  A.  1899)  93  Fed. 
Rep.  83;  Gulf,  etc.,  R.  Co.  v.  Miami 
Steamship  Co.,  (1898)  52  U.  S.  App. 
732,  86  Fed.  Rep.  407;  Little  Rock, 
etc.,  R.  Co.  V.  St  Louis  Southwestern 
R.  Co.,  (C.  C.  A.  1894)  63  Fed.  Rep. 
775 ;  Kentucky,  etc..  Bridge  Co.  v.  Lou- 
isville, etc.,  R.  Co.,  (1889)  37  Fed. 
Rep.  567,  2  Int.  Com.  Rep.  351 ;  Inter- 
state Commerce  Commission  v.  Cincin- 
nati, etc.,  R.  Co.,  (1893)  56  Fed.  Rep. 
S25;  Chicago,  etc.,  R.  Co.  v.  Osborne, 
(1892)  52  Fed.  Rep.  912,  10  V.  S.  App. 
430;  Interstate  Commerce  Commission 


V.  Louisville,  etc.,  R,  Co.,  (1896)  73 
Fed.  Rep.  409;  Union  Pac.  R.  Co.  v. 
U.  S.,  (1886)  117  U.  S.  355;  Express 
Cases,  (1886)  117  U.  S.  1 ;  Little  Rock, 
etc.,  R.  Co.  V.  St  Louis,  etc.,  R.  Co., 
(1890)  41  Fed.  Rep.  559;  Little  Rock, 
etc.,  R.  Co.  V.  St.  Louis,  etc.,  R.  Co., 
Co.,  (1891)  47  Fed.  Rep.  771. 

Oeiqinal  pbooeedinqs  in  bqwity  by 
attornet-geneeal  at  request  of  com- 
MISSION.— The  above  statute  did  not 
authorize  an  original  proceeding  in 
equity  by  the  district  attorney  under 
the  direction  of  the  attorney-general 
at  the  request  of  the  commission  to  re- 
strain unlawful  discrimination  in  rates 
between  different  localities.  A  prior 
investigation  before  the  commission, 
and  an  order  to  desist  from  the  unlaw- 
ful discrimination  are  necessary.  Mis- 
souri Pac.  R.  Co.  V.  U.  S.,  (1908)  189 
U.  S.  274,  reversing  (1894)  65  Fed. 
Rep.  908.  But  see  U.  S.  v.  Joint  Traf- 
fic Assoc,  (1898)  171  U.  S.  505,  revers- 
ing (1897)  89  Fed.  Rep.  1020,  82  C.  C. 
A.  491,  which  affirmed  (1896)  76  Fed. 
Rep.  895. 

JBut  such  power  has  now  been  ex- 
pressly conferred  by  Act  of  Feb.  19, 
1903.     (See  Appendix.) 

Attendance  and  testimony  of  wit- 
nesses— Constitutionality  of  statute. — 
The  clause  authorizing  the  circuit 
courts  to  use  their  process  in  aid  of 
inquiries  before  the  commission  is  not 
unconstitutional  as  imposing  nonjudi- 
cial duties  upon  judicial  tribunals.  A 
petition  to  compel  a  witness  to  appear 
and  testify,  or  to  produce  books  and 
papers,  constitutes  a  case  or  contro- 
versy to  which  the  judicial  power  of 
the  United  States  extends.  Indeed, 
the  question  whether  a  witness  before 
the  commission  is  bound  to  answer  a 
particular  question,  or  to  produce 
books  and  papers  called  •  for  by  the 
commission,  could  not,  consistently 
with  due  process  of  law,  be  committed 
to  the  commission  for  final  determina- 
tion, since  the  commission  is  a  mere 
administrative  or  executive  tribunal. 
Interstate  Commerce  Commission  v. 
Brimson,  (1894)  154  U.  S.  448,  revers- 
ing (1892)  53  Fed.  Rep.  476. 

Proceedings  in  Circuit  Cowrt. — The 
proceeding  in  the  Circuit  Court  is  not 
merely  ancillary  and  advisory,  nor  is 
Its  object  merely  to  obtain  an  opinion 
of  the  Circuit  Court  that  would  be 
without  operation  upon  the  rights  of 
the  parties.  Any  judgment  rendered 
will  be  a  final  and  indisputable  basis 
of  action  as  between  the  commission 
and  the  defendant,  and  furnish  a  prec- 
edent for  similar  cases.  The  judg- 
ment is  none  the  less  one  of  a  judicial 
tribunal  dealing  with  questions  judi- 
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cial  in  their  nature  and  presented  In 
the  customary  forms  of  judicial  pro- 
ceedings, because  its  effect  may  be  to 
aid  an  administrative  or  executive 
body  in  the  performance  of  duties 
legally  imposed  upon  it  by  Congress 
in  execution  of  a  power  granted  by 
the  Constitution.  Interstate  Commerce 
Commission  v.  Brimson,  (1894)  154 
U.  S.  449. 

"  It  would  appear  from  the  decision 
of  the  Supreme  Court  in  Interstate 
Commerce  Commission  v.  Brimson, 
(1894)  154  U.  S.  447,  that  upon  appli- 
Ciition  for  such  an  order  the  Circuit 
Court  does  not  sit  as  an  appellate  tri- 
bunal, but  should  decide  all  questions 
raised  as  to  relevancy  of  testimony  as 
if  such  questions  were  raised  before 
it  in  the  first  instance.  There  are  sev- 
eral witnesses  proceeded  against,  al- 
though for  convenience  their  cases 
have  been  heard  together  on  a  single 
petition.  Separate  orders,  however, 
should  be  made  in  each  case,  for  each 
case  is  a  separate  proceeding  insti- 
tuted in  this  court  against  the  par- 
ticular individual."  Interstate  Com- 
merce Commission  v.  PhiladelpRia, 
etc.,  R.  Co.,  (1903)  123  Fed.  Rep.  970. 

It  is  open  to  a  witness  to  contend  be- 
fore the  circuit  court  that  he  is-  pro- 
tected by  the  constitution  from  making 
ing  answer  to  the  questions  propounded 
to  him  or  that  he  is  not  bound  to  pro- 
duce books,  papers,  etc.,  ordered  to  be 
produced,  or  that  neither  the  questions 
propounded  nor  the  books,  papers,  etc., 
called  for  relate  to  the  particular  mat- 
ter under  investigation,  nor  to  any 
matter  which  the  commission  is  enti- 
tled under  the  constitution  or  laws  to 
investigate.  This  issue  being  deter- 
mined in  his  favor  by  the  court  below, 
the  petition  of  the  commission  should 
be  dismissed  upon  its  merits.  Inter- 
state Commerce  Commission  v.  Brim- 
son, (1894)  154  U.  S.  448,  examining 
and  distinguishimg  Hayburn's  Case, 
(1792)   2  Dall.   (U.  S.)   409;  U.  S.  v. 


Ferreira  (1851)  13  How.  (U.  S.)  40; 
U.  S.  V.  Todd,  (1794)  13  How.  (U.  S.) 
52,  note;  Gordon  v.  U.  S.,  (1864)  117 
U.  S.  697;  In  re  Sanborn,  (1893)  148 
U.  S.  222.  See  also  U.  S.  v.  Bell, 
(1897)  81  Fed.  Rep.  848. 

Punishment  for  contempt. — No  ques- 
tion of  contempt  can  arise  befoi-e  the 
commission,  because  it  is  not  a  judi- 
cial body  and  there  is  no  such  thing  as 
contempt  of  a  subordinate  adminis- 
trative body.  A  final  order  of  court, 
and  disobedience  thereto,  are  essential 
before  the  witness  can  be  punished  for 
contempt.  A  jury  is  not  required. 
Interstate  Commerce  Commission  v. 
Brimson,  (1894)  154  U.  S.  447. 

Self-okiminatinq  testimony. — The 
clause  providing  that  a  witness  shall 
not  be  ex^-used  from  testifying  upon 
the  claim  that  such  testimony  might 
tend  to  criminate  him  is  unconstitu- 
tional. Counselman  v.  Hitchcock, 
(1892)  142  U.  S.  547.  See  also  Inter- 
state Commerce  Commission  v.  Brim- 
son, (1804)  154  U.  S.  480. 

The  constitutional  objections  to  the 
above  provision  have  been  removed  by 
the  Act  of  Feb.  11,  1893,  c.  83.  See 
infra,  p.  855. 

Where  the  testimony  of  a  witness 
before  a  grand  jury,  which  is  investi- 
gating alleged  violations  of  the  Inter- 
state Commerce  Law  by  the  agent  of 
a  railroad  company,  shows  that  such 
witness  is  not  himself  guilty  of  the 
offense,  he  cannot  refuse  to  produce 
documents  demanded  by  the  grand 
jury  on  the  ground  that  their  produc- 
tion will  tend  to  criminate  him.  In  re 
Peasley,  (1890)  44  Fed.  Rep.  271. 

An  oflacer  cannot  refuse  to  produce 
documents  demanded  by  the  grand 
jury,  on  the  ground  that  their  produc- 
tion would  tend  to  criminate  the  com- 
pany, where  such  company  is  not  lia- 
ble criminally  for  violations  of  the 
interstate  commerce  law,  nor  subject 
to  its  penalties  and  forfeitures.  In  re 
Peasley,  (1890)  44.  Fed.  Rep.  271. 


Seo.  13.  [Petitions  as  to  violations  of  law — notice  to  carrier  of 
charges — investigations.']  That  any  person,  firm,  corporation,  or 
association,  or  any  mercantile,  agricultural,  or  miinufacturing  so- 
ciety, or  any  body  politic  or  municipal  organization  complaining  of 
anything  done  or  omitted  to  be  done  by  any  common  carrier  subject 
to  the  provisions  of  this  act  in  contravention  of  the  provisions  thereof, 
may  apply  to  said  Commission  by  petition,  which  shall  briefly  state 
the  facts;  whereupon  a  statement  of  the  charges  thus  made  shall  be 
forwarded  by  the  Commission  to  such  common  carrier,  who  shall  be 
called  upon  to  satisfy  the  complaint  or  to  answer  the  same  in  writing 
within  a  reasonable  time,  to  be  specified  by  the  Commission.  If  such 
common  carrier,  within  the  time  specified,  shall  make  reparation  for 
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IJie  in]*ury  alleged  to  have  been  done,  said  carrier  shall  be  relieved  of 
liability  to  the  complainant  only  for  the  particular  violation  of  law 
thus  complained  of.  If  such  carrier  shall  not  satisfy  the  complaint 
within  the  time  specified,  or  there  shall  appear  to  be  any  reasonable 
ground  for  investigating  said  complaint,  it  shall  be  the  duty  of  the 
Commission  to  investigate  the  matters  complained  of  in  such  manner 
and  by  such  means  as  it  shall  deem  proper.  Said  Commission  shall 
in  like  manner  investigate  any  complaint  forwarded  by  the  railroad 
commissioner  or  railroad  commission  of  any  State  or  Territory,  at  the 
request  of  such  commissioner  or  commission,  and  may  institute  any 
inquiry  on  its  own  motion  in  the  same  manner  and  to  the  same  effect 
as  though  complaint  had  been  made.  No  complaint  shall  at  any  time 
be  dismissed  because  of  the  absence  of  direct  damage  to  the  complain- 
ant.   [34  Stat.  L.  384.'] 

NATtmE    OF    PBOGEEDiNO. — The    pro-  the  statutes  should  be  at  the  instance 

ceedings  before  the  commission   con-  of  a  shipper,  and  that  an  individual 

form  in  many  respects  to  proceedings  who    merely    purchases    merchandise, 

before  a  court,  but  the  commission  is  the  price  of  which  is  advanced  by  rea- 

not  a  court  and  does  not  exercise  ju-  son  of  its  including  the  cost  of  trans- 

dicial  powers.    Kentucky,  etc..  Bridge  portation  from  the  place  of  production 

Co.  V.  Louisville,  etc.,  R.  Co.,    (1889)  to  the  place  of  sale,  may  not  Institute 

37  Fed.  Rep.  567.     See  also  Interstate  and  prosecute  such  a  proceeding  where 

Commerce   Commission   v.   Louisville,  no  shipper  raises  any  objections  to  the 

etc.,  ft.  Co.,  (1896)  73  Fed.  Rep.  409.  rates  charged.    In  view  of  the  other 

Who  may  maintain  peooeedings. —  grounds  of  objection  which  have  been 

"  In  view  of  the  language  of  the  Inter-  interposed,    however,    it   will   not   be 

state  Commerce   Act,   there  is   great  necessary    to    decide    this    question." 

force  in  the  contention  that  the  prose-  Interstate    Commerce    Commission    v. 

cution  before  the  Interstate  Commerce  Philadelphia,  etc.,  R.  Co.,  (1903)   123 

O>mmisslon   of  carriers   who   violate  Fed.  Rep.  971. 

Sec.  14.  [Written  reports  of  investigations — reports  and  decisions 
may  he  printed  and  distributed.']  That  whenever  an  investigation 
shall  be  made  by  said  Commission,  it  shall  be  its  duty  to  make  a  report 
in  writing  in  respect  thereto,  which  shall  include  the  findings  of  fact 
upon  which  the  conclusions  of  the  Obmmission  are  based,  together 
with  its  recommendation  as  to  what  reparation,  if  any,  should  be 
made  by  the  common  carrier  to  any  party  or  parties  who  may  be 
found  to  have  been  injured;  and  such  findings  so  made  shall  there- 
after, in  all  judicial  proceedings,  be  deemed  prima  facie  evidence  as 
to  each  and  every  fact  found.  All  reports  of  investigations  made  by 
the  Commission  shall  be  entered  of  record,  and  a  copy  thereof  shall 
be  furnished  to  the  party  who  may  have  complained,  and  to  any  com- 
mon carrier  that  may  have  been  complained  of.  The  Commission 
may  provide  for  the  publication  of  its  reports  and  decisions  in  such 
form  and  manner  as  may  be  best  adapted  for  public  information  and 
use,  and  such  authorized  publication  shall  be  competent  evidence  of 
the  reports  and  decisions  of  the  Commission  therein  contained,  in  all 
courts  of  the  United  States,  and  of  the  several  States,  without  any 
further  proof  or  authentication  thereof.  The  Commission  may  also 
cause  to  be  printed  for  early  distribution  its  annual  reports.  [25 
Stat.  L.  8S9.] 

The  above  provisions  were  substi-  ment  consisted  solely  in  the  addition 
tnted  by  the  Act  of  March  2,  1889,  ch.  of  the  latter  provision  beginning  with 
382,  sec.  4,  25  Stat.  L.  859,  for  the  sec-  the  words  "  The  Commission  may  prg- 
tion  as  originally  enacted.  The  amend-     vide,"  etc, 
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Pi'cpavatinn,  pi-inting,  ana  disposal 
of  reports,  bulletins,  etc.,  of  commis- 
sion, see  Public  Documents. 

Requisites  of  bepobt. — Tbe  report 
should  not  be  made  up  of  mere  conclu- 
sions, but  should  show  what  the  issues 
are,  what  facts  the  commission  finds, 
and  make  suitable  references  to  the 
evidence  showing  how  the  commission 
disposed  of  disputed  questions  of  fact, 
or  if  the  facts  are  undisputed  the  re- 
port should  so  state.  Interstate  Com- 
merce Commission  v.  Louisville,  etc., 
R.  Co.,  (1896)  73  Fed..  Rep.  409; 
Texas,  etc.,  R.  Co.,  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S. 
197. 

Disposition  of  issues. — It  is  error 
for  the  commission  to  fail  to  dispose 
of  issues  of  fact,  or  to  fail  to  receive 
and  take  into  account  proper  evidence 


of  facts.  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  Rep.  409. 

An  obdeb  will  be  set  aside  for  er- 
ror in  excluding  relevant  facts  from 
consideration.  Texas,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  (1896) 
162  U.  S.  197,  reversing  (1893)  57  Fed. 
Rep.  948,  20  U.  S.  App.  1. 

Published  decision  and  eepoet  as 
evidence. — A  pamphlet  decision,  re- 
port, and  order  of  the  commission 
signed  by  the  secretary,  extending  the 
time  within  which  the  defendant  may 
comply  with  the  Act  of  March  2,  1893, 
requirin.g  the  use  of  automatic  coup- 
lers, is  admissible  in  evidence,  and  it  is 
error  to  exclude  it  for  want  of  authen- 
tication. Nichols  V.  Chicago,  etc.,  R. 
Co.,  (1900)  125  Mich.  394. 


Sec.  15.  [Notice  to  carrier  of  violation — record  of  compliance  with 
report.']  That  if  in  any  case  in  which  an  investigation  shall  be  made 
by  said  Commission  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  Commission,  either  by  the  testimony  of  witnesses  or  other  evi- 
dence, tha.t  anj'thing  has  been  done  or  omitted  to  be  done  in  violation 
of  the  provisions  of  this  act,  or  of  any  law  cognizable  by  said  Com- 
mission, by  any  common  carrier,  or  'that  any  injury  or  damage  has 
been  sustained  by  the  party  or  parties  complaining,  or  by  other  par- 
ties aggrieved  in  consequence  of  any  such  violation,  it  shall  be  the 
duty  of  the  Commission  to  forthwith  cause  a  copy  of  its  report  in 
respect  thereto  to  be  delivered  to  such  common  carrier,  together  with 
a  notice  to  said  common  carrier  to  cease  and  desist  from  such  viola- 
tion, or  to  make  reparation  for  the  injury  so  found  to  have  been  done, 
or  both,  within  a  reasonable  time,  to  be  specified  by  the  Commission ; 
and  if,  v^ithiji  the  time  specified,  it  shall  be  made  to  appear  to  the 
Commission  that  such  common  carrier  has  ceased  from  such  violation 
of  lavr,  and  has  made  reparation  for  the  injury  found  to  have  been 
done,  in  compliance  with  the  report  and  notice  of  the  Commission,  or 
to  the  satisfaction  of  the  party  complaining^  a  statement  to  that  effect 
shall  be  entered  of  record  by  the  Commission,  and  the  said  common 
carrier  shall  thereupon  be  relieved  from  further  liability  or  penalty 
for  such  particular  violation  of  law.     \2Ji.  Stat.  L.  384..] 


FOBM    AND    SUFFICIENCY    OF    OEDEB. — 

An  order  which  neither  forbids  nor 
commands  the  doing  of  any  specific 
act,  but  merely  states  in  general  terms 
the  duty  of  the  carrier  as  defined  by 
law,  is  too  indefinite  to  be  enforced  by 
the  court.  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  Co.,  (1897)  83  Fed. 
Rep.  249.  See  also  Southern  Pac.  Co. 
V.  Colorado  Fuel,  etc.,  Co.,  (C.  C.  A. 
1900  r  101  Fed.  Rep.  779. 

An  order  is  not  objectionable  merely 
because  by  its  terms  it  is  made  to 
operate  indefinitely  without  expressly 
reserving  the  power  to  modify  it  In 


the  event  of  a  change  in  the  circum- 
stances and  conditions.  Interetate 
Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  (1896)  73  Fed.  Rep.  409. 

NATTTEE    AND    EFFECT    OF    OEDEE. — An. 

order  of  the  commission  is  merely  an 
administrative  order,  and  not  a  final 
or  conclusive  judgment  conferring 
vested  rights.  Such  orders  are  sub- 
ject to  change  as  conditions  may  jus- 
tify or  require.  Interstate  Commerce 
Commission  v.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  Rep.  409;  Kentucky, 
etc..  Bridge  Co.  v.  Louisville,  etc.,  R. 
Co.,  (1889)  37  Fed.  Rep.  567. 
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Okdek  binding  on  successor  of  cab-  Louisville,  etc..  R.  Co.,  (C.  C.  A.  189T) 

BIEB. — Interstate    Commerce    Commis-  83  Fed.  Rep.  898. 

sion  V.  Western  New  Xork,  etc.,  R.  Co.,         Bnfoecement   of   okdek. — See  notes 

(1897)   82  Fed.  Rep.  192;  Behlmer  v.  to  section  16,  imfra. 

Sec.  16.  [^Proceedings  on  refusal  of  obedience  to  Commission — 
remedies — jury  trials — appeals — costs.']  That  whenever  any  common 
carrier,  as  denned  in  and  subject  to  the  provisions  of  this  act,  shall 
violate,  or  refuse  or  neglect  to  obey  or  perform  any  lav^ful  order  or 
requirement  of  the  Commission  created  by  this  act,  not  founded  upon 
a  controversy  requiring  a  trial  by  jury,  as  provided  by  the  seventh 
amendment  to  the  Constitution  of  the  United  States,  it  shall  be  law- 
ful for  the  Commission  or  for  any  company  or  pereon  interested  in 
such  order  or  requirement,  to  apply  in  a  summary  way,  by  petition, 
to  the  circuit  court  of  the  United  States  sitting  in  equity  in  the  judi- 
cial district  in  which  the  common  carrier  complained  of  has  its  prin- 
cipal oifice,  or  in  which  the  violation  or  disobedience  of  such  order  or 
requirement  shall  happen,  alleging  such  violation  or  disobedience, 
as  the  case  may  be ;  and  the  said  court  shall  have  power  to  hear  and 
determine  the  matter,  on  such  short  notice  to  the  common  carrier 
complained  of  as  the  court  shall  deem  reasonable;  and  such  notice 
may  be  served  on  such  common  carrier,  his  or  its  officers,  agents,  or 
servants  in  such  manner  as  the  court  shall  direct;  and  said  court 
shall  proceed  to  hear  and  determine  the  matter  speedily  as  a  court  of 
equity,  and  without  the  formal  pleadings  and  proceedings  applicable 
to  ordinary  suits  in  equity,  but  in  such  manner  as  to  do  justice  in  the 
premises ;  and  to  this  end  such  court  shall  have  power,  if  it  think  fit, 
to  direct  and  prosecute  in  such  mode  and  by  such  persons  as  it  may 
appoint,  all  such  inquiries  as  the  court  may  think  needful  to  enable 
it  to  form  a  just  judgment  in  the  matter  of  such  petition ;  and  on 
such  hearing  the  findings  of  fact  in  the  report  of  said  Commission 
shall  be  prima  facie  evidence  of  the  matters  therein  stated ;  and  if  it 
be  made  to  appear  to  such  court,  on  such  hearing  or  on  report  of  any 
such  person  or  persons,  that  the  lawful  order  or  requirement  of  said 
Commission  drawn  in  question  has  been  violated  or  disobeyed,  it 
shall  be  lawful  for  such  court  to  issue  a  writ  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  to. restrain  such  common  car- 
rier from  further  continuing  such  violation  or  disobedience  of  such 
order  or  requirement  of  said  Commission,  and  enjoining  obedience  to 
the  same;  and  in  case  of  any  disobedience  of  any  such  writ  of  in- 
junction or  other  proper  process,  mandatory  or  otherwise,  it  shall  be 
lawful  for  such  court  to  issue  writs  of  attachment,  or  any  other  proc- 
ess of  said  court  incident  or  applicable  to  writs  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  against  such  common  carrier, 
and  if  a  corporation,  against  one  or  more  of  the  directors,  officers,  or 
agents  of  the  same,  or  against  any  owner,  lessee,  trustee,  receiver,  or 
other  person  failing  to  obey  such  writ  of  injunction,  or  other  proper 
process,  mandatory  or  otherwise ;  and  said  court  may,  if  it  shall  think 
fit,  make  an  order  directing  such  common  carrier  or  other  person  so 
disobeying  such  writ  of  injunction  or  other  proper  process,  mandatory 
or  otherwise,  to  pay  such  sum  of  money,  not  exceeding  for  each  car- 
rier or  person  in  default  the  sum  of  five  hundred  dollars  for  every 
day,  after  a  da}'  to  be  named  in  the  order,  that  such  carrier  or  other 
person  shall  fail  to  obey  such  injunction  or  other  proper  process, 
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mandatory  or  otherwise;  and  such  moneys  shall  be  payable  as  the 
court  shall  direct,  either  to  the  party  complaining  or  into  court,  to 
abide  the  ultimate  decision  of  the  court,  or  into  the  Treasury;  and 
payment  thereof  may,  without  prejudice  to  any  other  mode  of  recov- 
ering the  same,  be  enforced  by  attachment  or  order  in  the  nature  of  a 
writ  of  execution,  in  like  manner  as  if  the  same  had  been  recovered 
by  a  final  decree  in  personam  in  such  court. 

When  the  subject  in  dispute  shall  be  of  the  value  of  two  thousand 
dollars  or  more,  either  party  to  such  proceeding  before  said  court 
may  appeal  to  the  Supreme  Court  of  the  United  States,  under  the 
same  regulations  now  provided  by  law  in  respect  of  security  for  such 
appeal;  but  such  appeal  shall  not  operate  to  stay  or  super[s]ede  the 
order  of  the  court  or  the  execution  of  any  writ  or  process  thereon; 
and  such  court  may,  in  every  such  matter,  order  the  payment  of  such 
costs  and  counsel  fees  as  shall  be  deemed  reasonable. 

Whenever  any  such  petition  shall  be  filed  or  presented  by  the  Com- 
mission it  shall  be  the  duty  of  the  district  attorney,  under  the  direc- 
tion of  the  Attorney-General  of  the  United  States,  to  prosecute  the 
same;  and  the  costs  and  expenses  of  such  prosecution  shall  be  paid 
out  of  the  appropriation  for  the  expenses  of  the  courts  of  the  United 
States. 

If  the  matters  involved  in  any  such  order  or  requirement  of  said 
Commission  are  founded  upon  a  controversy  requiring  a  trial  by 
jury,  as  provided  by  the  seventh  amendment  to  the  Constitution  of 
the  United  States,  and  any  such  common  carrier  shall  violate  or 
refuse  or  neglect  to  obey  or  perform  the  same,  after  notice  given  by 
said  Commission  as  provided  in  the  fifteenth  section  of  this  act,  it 
shall  be  lawful  for  any  company  or  person  interested  in  such  order 
or  requirement  to  apply  in  a  summary  way  by  petition  to  the  circuit 
court  of  the  United  States  sitting  as  a  court  of  law  in  the  judicial 
district  in  which  the  carrier  complained  of  has  its  principal  office, 
or  in  which  the  violation  or  disobedience  of  such  order  or  require- 
ment shall  happen,  alleging  such  violation  or  disobedience  as  the 
case  may  be;  and  said  court  shall  by  its  order  then  fix  a  time  and 
place  for  the  trial  of  said  cause,  which  shall  not  be  less  than  twenty 
nor  more  than  forty  days. from  the  time  said  order  is  made,  and  it 
shall  be  the  duty  of  the  marshal  of  the  district  in  which  said  pro- 
ceeding is  pending  to  forthwith  serve  a  copy  of  said  petition,  and  of 
said  order,  upon  each  of  the  defendants,  and  it  shall  be  the  duty  of 
the  defendants  to  file  their  answers  to  said  petition  within  ten  days 
after  the  service  of  the  same  upon  them  as  aforesaid.  At  the  trial 
of  [sic]  the  findings  of  fact  of  said  Commission  as  set  forth  in  its 
report  shall  be  prima  facie  evidence  of  the  matters  therein  stated, 
and  if  either  party  shall  demand  a  jury  or  shall  omit  to  waive  a  jury 
the  court  shall,  by  its  order,  direct  the  marshal  forthwith  to  summon 
a  jury  to  try  the  cause;  but  if  all  the  parties  shall  waive  a  jury  in 
writing,  then  the  court  shall  try  the  issues  in  said  cause  and  render 
its  judgment  thereon. 

If  the  subject  in  dispute  shall  be  of  the  value  of  two  thousand  dol- 
lars or  more  either  party  may  appeal  to  the  Supreme  Court  of  the 
United  States  under  the  same  regulations  now  provided  by  law  in 
respect  to  security  for  such  appeal ;  but  such  appeal  must  Ibe  taken 
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within  twenty  days  from  the  day  of  the  rendition  of  the  judgment 
of  said  circuit  court. 

If  the  judgment  of  the  circuit  court  shall  be  in  favor  of  the  party 
complaining,  he  or  they  shall  be  entitled  to  recover  a  reasonable 
counsel  or  attorney's  fee,  to  be  fixed  by  the  court,  which  shall  be  col- 
lected as  part  of  the  costs  in  the  case. 

For  the  purposes  of  this  act,  excepting  its  penal  provisions,  the 
circuit  courts  of  the  United  States  shall  be  deemed  to  be  always  in 
session.     [25  Stat.  L.,  869.] 


The  aboye  provisions  were  substi- 
tuted by  the  Act  of  March  2,  1889,  ch. 
382,  sec.  5,  25  Stat.  L.  859,  for  the  sec- 
tion as  originally  enacted,  which  was 
as  follows: 

"  Sec.  16.  That  whenever  any  com- 
mon carrier,  as  defined  in  and  subject 
to  the  provisions  of  this  act,  shall  vio- 
late or  refuse  or  neglect  to  obey  any 
lawful  order  or  requirement  of  the 
Commission  in  this  act  named,  it  shall 
be  the  duty  of  the  Commission,  and 
lawful  for  any  company  or  person  in- 
terested in  such  order  or  requirement, 
to  apply,  in  a  summary  way,  by  peti- 
tion, to  the  circuit  court  of  the  United 
States  sitting  in  equity  in  the  judicial 
district  in  which  the  common  carrier 
complained  of  has  its  principal  olHce, 
or  in  which  the  violation  or  disobe- 
dience of  such  order  or  requirement 
shall  happen,  alleging  such  violation 
or  disobedience,  as  the  case  may  be; 
and  the  said  court  shall  have  power  to 
hear  and  determine  the  matter,  on 
such  short  notice  to  the  common  car- 
rier complained  of  as  the  court  shall 
deem  reasonable ;  and  such  notice  may 
be  served  on  such  common  carrier,  his 
or  its  officers,  agents,  or  servants,  in 
such  manner  as  the  court  shall  direct ; 
and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily  as 
a  court  of  equity,  and  without  the  for- 
mal pleadings  and  proceedings  applic- 
able to  ordinary  suits  in  equity,  but 
in  such  manner  as  to  do  Justice  in 
the  premises ;  and  to  this  end  such 
court  shall  have  power,  if  it  think  fit, 
to  direct  and  prosecute,  in  such  mode 
and  by  such  persons  as  it  may  appoint, 
all  such  inquiries  as  the  court  may 
think  needful  to  enable  it  to  form  a 
just  judgment  in  the  matter  of  such 
petition;  and  on  such  hearing  the 
report  of  said  Commission  shall  be 
prima  facie  evidence  of  the  matters 
therein  stated;  and  If  it  be  made  to 
appear  to  such  court,  on  such  hearing 
or  on  report  of  any  such  person  or 
persons,  that  the  lawful  order  or  re- 
quirement of  said  Commission  drawn 
in  question  has  been  violated  or  dis- 
obeyed, It  shall  be  lawful  for  sueh 


court  to  issue  a  writ  of  injunction  or 
other  jjroper  process,  mandatory  or 
otherwise,  to  restrain  such  common 
carrier  from  further  continuing  such 
violation  or  disobedience  of  such  order 
or  requirement  of  said  Commission, 
and  enjoining  obedience  to  the  same; 
and  in  case  of  any  disobedience  of  any 
such  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  it 
shall  be  lawful  for  such  court  to  issue 
writs  of  attachment,  or  any  other 
process  of  said  court  incident  or  ap- 
plicable to  writs  of  injunction  or 
other  proper  process,  mandatory  or 
otherwise,  against  such  common  car- 
rier, and  if  a  corporation,  against  one 
or  more  of  the  directors,  officers,  or 
agents  of  the  same,  or  against  any 
owner,  lessee,  trustee,  receiver,  or 
other  person  failing  to  obey  such  writ 
of  injunction  or  other  proper  process, 
mandatory  or  otherwise;  and  said 
court  may,  if  it  shall  think  fit,  make 
an  order  directing  such  common  car- 
rier or  other  person  so  disobeying  such 
writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  to 
pay  such  sum  of  money  not  exceeding 
for  each  carrier  or  person  in  default 
the  sum  of  five  hundred  dollars  for 
every  day  after  a  day  to  be  named  in 
the  order  that  such  carrier  or  other 
person  shall  fail  to  obey  such  injunc- 
tion or  other  proper  process,  manda- 
tory or  otherwise;  and  such  moneys 
shall  be  payable  as  the  court  shall 
direct,  either  to  the  party  complain- 
ing, or  into  court  to  abide  the  ultimate 
decision  of  the  court,  or  into  the 
Treasury ;  and  payment  thereof  may, 
without  prejudice  to  any  other  mode 
of  recovering  the  same,  be  enforced  by 
attachment  or  order  in  the  nature  of 
a  writ  of  execution,  in  like  manner  as 
if  the  same  had  been  recovered  by  a 
final  decree  in  personam  in  such  court. 
When  the  subject  in  dispute  shall  be 
of  the  value  of  two  thousand  dollars 
or  more,  either  party  to  such  proceed- 
ing before .  said  court  may  appeal  to 
the  Supreme  Court  of  the  United 
States,  under  the  same  regulations 
now  provided  by  law  in  respect  of  se- 
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curity  for  such  appeal ;  but  such  ap- 
peal shall  not  operate  to  stay  or  super- 
sede the  order  of  the  court  or  the 
execution  of  any  writ  or  process  there- 
on ;  and  such  court  may,  in  every  such 
matter,  order  the  payment  of  such 
costs  and  counsel  fees  as  shall  be 
deemed  reasonable.  Whenever  any 
such  petition  shall  be  filed  or  pre- 
sented by  the  Commission  it  shall  be 
the  duty  of  the  district  attorney,  under 
the  direction  of  the  Attorney-General 
of  the  United  States,  to  prosecute  the 
same ;  and  the  costs  and  expenses  of 
such  prosecution  shall  be  paid  out  of 
the  appropriation  for  the  expenses  of 
the  courts  of  the  United  States.  For 
the  purposes  of  this  act,  excepting  its 
penal  provisions,  the  circuit  courts  of 
the  United  States  shall  be  deemed  to 
be  always  in  session."  [2^  Stat.  L. 
S8J,A 

Enforcement  of  order. — The  com- 
mission has  no  power  to  enforce  its 
orders,  but  such  orders  are  enforce- 
able only  in  federal  courts.  Kentuclcy, 
etc.,  Bridge  Co.  v.  Louisville,  etc.,  R. 
Co.,  (1889)  37  Fed.  Rep.  567;  Inter- 
state Commerce  Commission  v.  De- 
troit, etc.,  R.  Co.,  (1893)  57  Fed.  Rep. 
1005. 

Jurisdiction  of  fedeeal  court. — A 
proceeding  under  the  statute  to  en- 
force an  order  of  the  commission 
arises  under  a  law  of  the  United 
States,  and  the  jurisdiction  of  the  fed- 
eral courts  is  independent  of  the  citi- 
zenship of  the  parties.  Kentuciiy,  etc.. 
Bridge  Co.  v.  Louisville,  etc.,  R.  Co., 
(1889)  37  Fed.  Rep.  567;  Interstate 
Commerce  Commission  v.  Lehigh  Val- 
ley R.  Co.,  (1892)  49  Fed.  Rep.  177; 
Interstate  Commerce  Commission  v. 
Atchison,  etc.,  R.  Co.,  (1892)  50  Fed. 
Rep.  295,  50  Am.  &  Eng.  R.  Cas.  93; 
Toledo,  etc.,  R.  Co.  v.  Pennsylvania  Co., 
(1893)  54  Fed.  Rep.  730,  53  Am.  & 
Eng.  R.  Cas.  307,  -following  Pettibone  v. 
U.S.,  (1893)  148  U.  S.  197;  Little 
Rock,  etc.,  R.  Co.  v.  East  Tennessee, 
etc.,  R.  Co.,  (1891)  47  Fed.  Rep.  771. 
See  also  Interstate  Commerce  Com- 
mission V.  Southern  Pac.  R.  Co., 
(1896)  74  Fed.  Rep.  42. 

It  is  no  orjection  that  the  com- 
plaint before  the  commission  had 
no  real  grievance,  because  when  the 
case  reaches  the  Circuit  Court  it  is 
the  action  of  the  commission  which 
gives  the  court  jurisdiction.  Inter- 
state Commerce  Commission  v.  Detroit, 
etc.,  R.  Co.,  (1893)  57  Fed.  Rep.  1005. 
See  also  Interstate  Commerce  Commis- 
sion V.  Chicago,  etc.,  R.  Co.;  (1899)  94 
Fed.  Rep.  272. 

Joinder  of  defendants. — Carriers 
jointly  concerned  in  mailing  a  forbid- 


den rate  are  proper  but  not  necessary 
parties,  and  if  one  of  them  is  beyond 
the  jurisdiction  of  the  court  the  order 
may  be  enforced  against  the  carrier 
which  is  within  the  jurisdiction  of  the 
court.  Texas,  etc.,  B.  Co.  v.  Interstate 
Commerce  Commission,  (1896)  162 
U.  S.  197,  affirming  20  U.  S.  App.  1, 
(1893)  57  Fed.  Rep.  948,  (1892)  52 
Fed.  Rep.  187. 

Hearing  and  determination  de 
NOVO. — A  proceeding  to  enforce  an 
order  of  the  commission  is  an  original, 
independent  proceeding  in  which  the 
questions  at  issue  are  tried  and  deter- 
mined (7e  novo.  The  court  is  not  re- 
stricted to  the  ministerial  duty  of  en- 
forcing the  order  of  the  commission. 
Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  (1893)  56  Fed. 
Rep.  925,  affirmed  (1896)  162  U.  S. 
184 ;  Kentuclvy,  etc..  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  (1889)  37  Fed. 
Rep.  567. 

The  court  is  not  concluded  by  the 
findings  of  the  commission.  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1896)  162  U.  S.  239; 
Interstate  Commerce  Commission  v. 
East  Tennessee,  etc.,  R.  Co.,  (1898) 
85  Fed.  Rep.  107 ;  Interstate  Commerce 
Commission  v.  Chicago,  etc.,  R.  Co., 
(1899)  94  Fed.  Rep.  272;  Interstate 
Commerce  Commission  v.  Atchison, 
etc.,  R.  Co.,  (1892)  50  Fed.  Rep.  295. 

The  Circuit  Court  has  jurisdiction 
to  review  the  findings  of  the  commis- 
sion on  questions  of  fact,  giving  effect 
to  those  findings  as  prima  facie  evi- 
dence of  the  matters  therein  stated. 
Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.,  (1897)  168 
U.  S.  144.  See  also  Cincinnati,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, (1890)  162  U.  S.  184. 

It  is  the  duty  of  the  court  to  investi- 
gate the  merits  of  the  controversy  and 
form  its  own  independent  judgment. 
Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  (1893)  56  Fed. 
Rep.  950 ;  Interstate  Commerce  Com- 
mission V.  Lehigh  Valley  R.  Co.,  (1892) 
49  Fed.  Rep.  177;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1903)  124  Fed.  Rep.  629. 

Speedy  hearing. — It  is  the  duty  of 
the  court  to  enforce  the  direction  as  to 
a  "speedy  hearing.  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc., 
R.  Co.,  (1894)  64  Fed.  Rep.  981. 

Evidence  —  Findings  of  commis- 
sion.— The  findings  of  fact  by  the  com- 
mission are  merely  prima  facie  proof 
of  the  facts  found,  and  may  be  over- 
come by  other  evidence.  tJ.  S.  v.  Mis- 
souri Pac.  R.  Co.,  (1894)  65  Fed.  Rep. 
903;    Kentucky,    etc.,    Brid,ge   Co.   v. 
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Louisville,  etc.,  R.  Co.,  (1889)  37  Fed. 
Rep.  272 ;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1894)  64  Fed.  Rep.  984;' interstate 
Commerce  Commission  v.  East  Tennes- 
see, etc.,  R.  Co.,  (1898)  85  Fed.  Rep. 
107;  Interstate  Commerce  Commission 
V.  Chicago,  etc.,  R.  Co.,  (1899)  94  Fed. 
Rep.  272 ;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1893)  56  Fed.  Rep.  925;  Interstate 
Commerce  Commission  ■;;.  Atchison, 
etc.,  R.  Co.,  (1892)  50  Fed.  Rep.  295, 
appeal  dismissed  (1893)  149  U.  S.  264; 
Interstate  Commerce  Commission  v. 
Lehigh  Valley  R.  Co.,  (1892)  49  Fed. 
Rep.  177;  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  Rep.  409;  Interstate 
Commerce  Commission  v.  Southern  R. 
Co.,  (1902)  117  Fed.  Rep.  741. 

The  fact  that  the  commission  is  the 
complainant  in  proceedings  to  enforce 
the  order  gives  no  additional  weight  to 
the  findings  of  the  commission.  Inter- 
state Commerce  Commission  v.  Lehigh 
Valley  R.  Co.,  (1892)  49  Fed.  Rep.  177. 

Upon  demurrer  the  findings  will  be 
liberally  construed  in  order  to  support 
the  order  of  the  commission.  Inter- 
state Commerce  Commission  v.  Chi- 
cago, etc.,  R.  Co.,  (1899)  94  Fed.  Rep. 
272. 

Constitutianality  of  statute.  —  No 
valid  constitutional  objection  can  be 
urged  against  making  the  findings  of 
the  commission  prima  facie  evidence 
in  subsequent  judicial  proceedings. 
Such  a  provision  merely  prescribes  a 
rule  of  evidence  clearly  within  the 
well-recognized  power  of  the  legisla- 
ture, and  in  no  respect  encroaches 
upon  the  court's  proper  functions. 
Kentucky,  etc.,  Bridge  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  (1889)  37  Fed.  Rep. 
567. 

Testimony  'before  commission. — The 
court  may  look  into  the  testimony  used 
before  the  commission,  and  may  direct 
that  it  be  produced  for  that  purpose. 
Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  (1894)  64  Fed. 
Rep.  981 ;  Interstate  Commerce  Com- 
mission V.  Louisville,  etc.,  R.  Co., 
(1896)  73  Fed.  Rep.  409. 

Either  party  may  introduce  and  use 
as  evidence  any  testimony  taken  before 
the  commission,  which  is  competent 
and  relevant  to  the  matters  embraced 
in  the  petition,  and  as  to  which  an 
opportunity  for  cross-examination  has 
been  afforded.  The  court  may  reject 
any  portion  which  is  irrelevant  or  in- 
competent. If  the  evidence  has  been 
taken  esi  parte  before  the  commission, 
the  court  may  require  that  there  shall 
1)6  full  opportmiity  for  cross-examina- 


tion before  It  will  be  received  or  con- 
sidered. Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1894)  64  Fed.  Rep.  982. 

Additional  proof. — The  court  may 
hear  additional  testimony  and  is  not 
confined  to  a  re-examination  of  the 
case  as  presented  before  the  commis- 
sion. Interstate  Commerce  Commis- 
sion V.  Cincinnati,  etc.,  R.  Co.,  (1893) 
56  Fed.  Rep.  951 ;  Interstate  Commerce 
Commission  v.  Chicago,  etc.,  R.  Co., 
(1899)  94  Fed.  Rep.  272;  Interstate 
Commerce  Commission  v.  Bast  Ten- 
nessee, etc.,  R.  Co.,  (1898)  85  Fed.  Rep. 
107;  Interstate  Commerce  Commission 
V.  Western,  etc.,  R.  Co.,  (1898)  88  Fed. 
Rep.  186;  Cincinnati,  etc.,  R.  Co.,  v. 
Interstate  Commerce  Commission, 
(1896)  16  U.  S.  184;  Interstate  Com- 
merce Commission  v.  Alabama  Mid- 
land R.  Co.,-  (1897)  168  U.  S.  144; 
Kentucky,  etc..  Bridge  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  (1889)  37  Fed.  Rep. 
567;  Interstate  Commerce  Commission 
V.  Cincinnati,  etc.,  R.  Co.,  (1893)  56 
Fed.  Rep.  925;  Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co., 
(1894)  64  Fed.  Rep.  981 ;  U.  S.  v.  Mis- 
souri Pac.  R.  Co.,  (1894)  65  Fed.  Rep. 
907;  Cincinnati,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  (1896) 
162  U.  S.  184;  Interstate  Commerce 
Commission  v.  Southern  R.  Co.,  (1902) 
117  Fed.  Rep.  741. 

What  oedees  will  be  enfoeced. — 
Only  valid  orders  will  be  enforced,  and 
if  the  order  is  void  the  proceeding 
should  be  dismissed.  Southern  Pac. 
Co.  V.  Colorado  Fuel,  etc.,  Co.,  (C.  C.  A. 
1900)  101  Fed.  Rep.  786 ;  Detroit,  etc., 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, (C.  0.  A.  1896)  74  Fed.  Rep.  832; 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  (1897)  83  Fed.  Rep.  249;  Inter- 
state Commerce  Commission  v.  North- 
eastern R.  Co.,  (C.  C.  A.  1897)  83  Fed. 
Rep.  611,  affirming  (1896)  74  Fed.  Rep. 
70,  wherein  the  order  in  question  as- 
sumed to  fix  maximum  rates. 

An  order  correct  under  any  section 
of  the  statute  will  be  enforced  although 
the  commissfon  erroneously  based  it 
upon  some  other  section.  Interstate 
Commerce  Commission  v.  East  Tennes- 
see, etc.,  R.  Co.,  (1898)  85  Fed.  Rep. 
107. 

An  order  forbidding  discrimination 
will  be  enforced  where  the  carrier  does 
not  show  what  discrimination  was  jus- 
tified by  the  circumstances.  Interstate 
Commerce  Commission  v.  Texas,  etc., 
R.  Co.,  (1893)  57  Fed.  Rep.  948,  20 
U.  S.  A  pp.  1. 

Orders  based  upon  errors  of  law  or 
fact  will,  of  course,  not  be  enforced. 
Interstate    Commerce    Commission   v. 
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Lehigh  Valley  R.  Co.,  (1896)  74  Fed. 
Rep.  784;  Interstate  Commerce  Com- 
mission V.  Delaware,  etc.,  R.  Co.,  (1894) 
64  Fed.  Rep.  723. 

Remanding  case  to  commission. — 
Where  the  commission  fails  to  receive 
or  consider  certain  evidence,  owing  to 
an  erroneous  view  of  the  law,  the 
proper  practice  is  to  dismiss  the  peti- 
tion filed  to  enforce  the  order  of  the 
commission,  and  remand  the  case  to 
the  commission,  without  prejudice  to 
the  right  of  any  party  in  interest  to 
apply  to  the  commission  to  proceed, 
upon  the  evidence  already  introduced 
before  it,  or  upon  such  evidence  as  it 
may  allow  to  be  introduced,  to  hear 
and  determine  the  matter  in  contro- 
versy in  conformity  to  law.  Inter- 
state Commerce  Commission  v.  South- 
ern R.  Co.,  (1900)  105  Fed.  Rep.  704; 
Louisville,  etc.,  R.  Co.,  v.  Behlmer, 
(1900)  175  U.  S.  676;  East  Tennessee, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commission,  (1901)  181  U.  S.  1 ;  Cin- 
cinnati, etc.,  R.  Co.,  V.  Interstate  Com- 
merce Commission,  (1896)  102  U.  S. 
184 ;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission  (1896)  162  U. 
S.  238. 

"  Whilst  the  court  has  In  the  dis- 
charge of  its  duty  been  at  times  con- 
strained to  correct  erroneous  construc- 
tions which  have  been  put  by  the 
commission  upon  the  statute,  it  has 
steadily  refused  *  *  *  to  assume 
to  exert  its  original  judgment  on  the 
facts,  where,  under  the  statute,  it  was 
entitled,  before  approaching  the  facts, 
to  the  aid  which  must  necessarily  be 
afforded  by  the  previous  enlightened 
judgment  of  the  commission  upon  such 
subjects.  This  rule  is  aptly  illustrated 
by  the  opinion  in  Louisville,  etc.,  R. 
Co.,  V.  Behlmer,  (1900)  175  U.  S.  648, 
in  which  case,  after  pointing  out  the 
same  error  of  construction  adopted 
and  applied  by  the  commission  in  the 
present  case,  the  court  declined  to 
undertake  an  original  investigation  of 
the  facts."  East  Tennessee,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commis- 
sion (1901)  181  U.  S:  1.  But  see 
Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S 
239. 

No  POWER  TO  MODIFY  ORDEE  OB  SUB- 
STITUTE NEW  ONE. — The  court  has  no 
power  to  modify  the  order  or  to  sub- 
stitute a  new  one  of  its  own,  but  must 
enforce  it  or  refuse  to  enforce  It  as 
made  by  the  commission.  Interstate 
Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  (1896)  73  Fed.  Rep.  409; 
Detroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (C.  C.  A.  1896) 
74  Fed.  Rep.  840 ;  Interstate  Commerce 


Commission  v.  Delaware,  etc.,  R.  Co., 
(1894)  64  Fed.  Rep.  723;  Kentucky, 
etc..  Bridge  Co.  v.  Louisville,  etc.,  B. 
Co.,  (1889)  37  Fed.  Rep.  567;  Inter- 
state Commerce  Commission  v.  Lehigh 
Valley  R.  Co.,  (1892)  49  Fed.  Rep.  177; 
Shinkle  v.  Louisville,  etc.,  R.  Co., 
(1894)  62  Fed.  Rep.  690;  Little  Rock, 
etc.,  R.  Co.  V.  East  Tennessee,  etc.,  R. 
Co.,  (1891)  47  Fed.  Rep.  772.  Com- 
pare Interstate  Commerce  Commission 
V.  East  Tennessee,  etc.,  R.  Co.,  (1898) 
85  Fed.  Rep.  107 ;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R. 
Co.,  (1897)  168  U.  S.  175. 

"  In  such  a  proceeding  the  court  has 
no  general  power  to  adjust  differences 
between  the  litigants,  or  to  correct 
abuses  in  the  conduct  of  Its  business, 
by  a  railroad  company ;  and  unless 
a  valid  order  has  been  made  by  the 
interstate  commerce  commission,  and 
violated  by  the  railroad  company,  no 
relief  can  be  granted  to  the  peti- 
tioners." Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  B.  Co.,  (1897)  83  Fed. 
Rep.  267. 

Enforcement  by  injunction. — See 
generally  Interstate  Commerce  Com- 
mission V.  Baltimore,  etc.,  R.  Co., 
(1890)  48  Fed.  Rep.  37,  affirmed  (1892) 
145  U.  S.  263;  Interstate  Commerce 
Commission  v.  Chicago,  etc.,  R.  Co., 
(1899)  94  Fed.  Rep.  272;  U.  S.  v.  Mis- 
souri Pac.  R.  Co.,  (1894)  65  Fed.  Rep. 
903 ;  Interstate  Commerce  Commission 
V.  Lehigh  Valley  R.  Co.,  (1892)  49  Fed. 
Rep.  177 ;  Shinkle  v.  Louisville,  etc.,  B. 
Co.,  (1894)  62  Fed.  Rep.  690;  Inter- 
state Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,  (1894)  64  Fed. 
Rep.  981. 

A  restraining  order  should  command 
or  forbid  some  specific  act,  and  not 
simply  repeat  the  general  language  of 
the  statute.  Southern  Pac.  Co.  v.  Colo- 
rado Fuel,  etc.,  Co.,  (C.  C.  A.  1900) 
101  Fed.  Rep.  779. 

A  preliminary  injunction  to  re- 
strain a  carrier  from  disobeying  an 
order  of  the  Interstate  commerce  com- 
mission will  not  be  granted  when  the 
answer  denies  the  facts  on  which  the 
order  was  based.  Interstate  Commerce 
Commission  v.  Lehigh  Valley  R.  Co., 
(1892)  49  Fed.  Rep.  177-;  Shinkle  v. 
Louisville,  etc.,  R.  Co.,  (1894)  62  Fed. 
Rep.  690 ;  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.,  R.  Co., 
(1894)  64  Fed.  Rep.  981. 

Appeals. — The  provision  above  al- 
lowing appeals  from  the  Circuit  Court 
to  the  Supreme  Court  was  repealed  by 
the  Act  of  March  3,  1891,  creating  the 
Circuit  Courts  of  Appeal  (see  Judi- 
ciary in  this  work),  and  appeals  must 
now  be  from  the  Circuit  Court  to  the 
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Circuit  Court  of  Appeals.    Interstate  ment  or  decree  of  the  Circuit  Court  of 

Commerce    Commission    v.    Atchison,  Appeals.    Ijouisville,    etc.,    R.    Co.    v. 

etc.,   R.   Co.,    (1893)    149   U.    S.   264;  Behlmer,  (1898)  169  U.  S.  644. 

Texas,  etc.,  R.  Co.,  v.  Interstate  Com-  Said  provision  of  the  act  relates  only 

merce  Commission,   (1896)   162  XJ.  S.  to  the  effect  of  an  appeal,  and  it  does 

197 ;   Little  Roct,  etc.,  R.  Co.  v.  Bast  not  deprive  the  Circuit  Courts  of  their 

Tennessee,  etc.,  R.  Co.,  (1895)  159  U.  S.  right  of  control  over  their  own  decrees 

698.  during  the  term  at  which  they  are  ren- 

Sdpeesedeas. — The  above  provision  dered,  and  before  an  appeal  is  prayed, 

that  an  appeal  shall  not  operate  as  a  Hence  the  Circuit  Court  may  suspend 

supersedeas,  does  not  apply  to  an  ap-  and  supercede  the  injunction  pending 

peal  from  the  Circuit  Court  of  Appeals  appeal.     Interstate     Commerce     Com- 

to  the  Supreme  Court,  and  such  appeal  mission    v.    Louisville,    etc.,    R.    Co., 

operates  as  a  supersedeas  to  the  judg-  (1899)  101  Fed.  Rep.  146. 

Sec.  17.  [^Proceedings  of  commission — rules — quorum — appear- 
ances— records — seal — oaths  and  subpcenas.]  That  the  Commission 
may  conduct  its  proceedings  in  such  manner  as  will  best  conduce  to 
•the  proper  dispatch  of  business  and  to  the  ends  of  justice.  A  major- 
ity of  the  Commission  shall  constitute  a  quorum  for  the  transaction 
or  business,  but  no  Commissioner  shall  participate  in  any  hearing  or 
prQceeding  in  which  he  has  any  pecuniary  interest.  Said  Commis- 
sion may,  from  time  to  time,  make  or  amend  such  general  rules  or 
orders  as  may  be  requisite  for  the  order  and  regulation  of  proceedings 
before  it,  including  forms  of  notices  and  the  service  thereof,  which 
shall  conform,  as  nearly  as  may  be,  to  those  in  use  in  the  courts  of  the 
United  States.  Any  party  may  appear  before  said  Commission  and 
be  heard,  in  person  or  by  attorney.  Every  vote  and  official  act  of  the 
Commission  shall  be  entered  of  record,  and  its  proceedings  shall  be 
public  upon  the  request  of  either  party  interested.  Said  Commission 
shall  have  an  official  seal,  which  shall  be  judicially  noticed.  Either 
of  the  members  of  the  Commission  may  administer  oaths  and  aiRrma- 
tions  and  sign  subpoenas.     [25  Stat.  L.  861.'] 

The  above  provisions  were  substi-  as  originally  enacted,  the  only  change 
tuted  by  Act  of  March  2,  1889,  ch.  382,  being  in  the  addition  at  the  end  thereof 
sec.  6,  25  Stat.  L.  861,  for  the  section     of  the  words  "  and  sign  subpoenas." 

Sec.  18.  [Salaries  of  Commissioners,  secretary,  and  employees — 
of^es — wiimess  fees — expenses!]  That  each  Commissioner  shall  re- 
ceive an  annual  salary  of  seven  thousand  five  hundred  dollars,  pay- 
able in  the  same  manner  as  the  judges  of  the  courts  of  the  United 
States.  The  Commission  shall  appoint  a  secretary,  who  shall  receive 
an  annual  salary  of  three  thousand  five  hundred  dollars,  payable  in 
like  manner.  The  Commission  shall  have  authority  to  employ  and 
fix  the  compensation  of  such  other  employees  as  it  may  find  necessary 
to  the  proper  performance  of  its  duties.  Until  otherwise  provided 
by  law,  the  Commission  may  hire  suitable  offices  for  its  use,  and  shall 
have  authority  to  procure  all  necessary  office  supplies.  Witnesses 
summoned  before  the  Commission  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States. 
All  of  the  expenses  of  the  Commission,  including  all  necessary 
expenses  for  transportation  incurred  by  the  Commissioners,  or  by 
their  employes  under  their  orders,  in  making  any  investigation,  or 
upon  official  business  in  any  other  places  than  in  the  City  of  Washing- 
ton, shall  be  allowed  and  paid  on  the  presentation  of  itemized  vouch- 
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ers  therefor  approved  by  the  chairman  of  the  Commission.     [25  Stat. 
L.  861.] 

The  above  provisions  were  substi-  Auditing  of  commission's  expenses, 

tuted  by  Act  of  March  2,  1889,  ch.  382,  see  infra,  p.  856. 

sec.  7,  25  Stat.  L.  861,  for  the  section  Salaries     payable     monthly.— By 

as  originally  enacted,  which  read  the  Act  of  July  31,  1894,  28  Stat,  h.,  ch. 

same  as  the  above  provisions  down  to  174,  sec.  13,  p.  210,  the  salaries  of  the 

and  including  the  words  "  to  the  proper  Interstate  Commerce  Commission  are 

performance  of  its  duties,"  after  which  made   payable   monthly.     See   in   this 

it  concluded  "  subject  to  the  approval  work  title  Judioiaby. 
of  the  secretary  of  the  interior." 

Seo.  19.  {Office  and  sessions.']  That  the  principal  office  of  the  Com- 
mission shall  be  in  the  city  of  Washington,  where  its  general  sessions 
shall  be  held ;  but  whenever  the  convenience  of  the  public  or  of  the 
parties  may  be  promoted  or  delay  or  expense  prevented  thereby,  the 
Commission  may  hold  special  sessions  in  am'  part  of  the  United 
States.  It  may,  by  one  or  more  of  the  Commissioners,  prosecute  any 
inquiry  necessary  to  its  duties,  in  any  part  of  the  United  States,  into 
any  matter  or  question  of  fact  pertaining  to  the  business  of  any  com- 
mon carrier  subject  to  the  provisions  of  this  act.     \^J^  Stat.  L.  386!] 

Sec.  20.  [Annual  reports  from  carrier's  to  Commission — contents — 
uniform  system  of  accounts.]  That  the  Commission  is  hereby  author- 
ized to  require  annual  reports  from  all  common  carriers  subject  to  the 
provisions  of  this  act,  to  fix  the  time  and  prescribe  the  manner  in 
which  such  reports  shall  be  made,  and  to  require  from  such  carriers 
specific  answers  to  all  questions  upon  which  the  Commission  may  need 
information. 

Such  annual  reports  shall  show  in  detail — 

The  amount  of  capital  stock  issued ; 

The  amounts  paid  therefor,  and  the  manner  of  payment  for  the 
same ; 

The  dividends  paid,  the  surplus  fund,  if  any,  and  the  number  of 
stockholders ; 

The  funded  and  floating  debts  and  the  interest  paid  thereon; 

The  cost  and  value  of  the  carrier's  propertyj  franchises,  and  equip- 
ment; 

The  number  of  employees  and  the  salaries  paid  each  class; 

The  amounts  expended  for  improvements  each  year,  how  expended, 
and  the  character  of  such  improvements; 

The  earnings  and  receipts  from  each  branch  of  business  and  from 
all  sources ; 

The  operating  and  other  expenses ; 

The  balances  of  profit  and  loss ; 

And  a  complete  exhibit  of  the  financial  operations  of  the  carrier 
each  year, 

Including  an  annual  balance-sheet. 

Such  reports  shall  also  contain  such  information  in  relation  to  rates 
or  regulations  concerning  fares  or  freights,  or  agreements,  arrange- 
ments, or  contracts  with  other  common  carriers,  as  the  Commission 
may  require ;  and  the  said  Commission  may,  within  its  discretion,  for 
the  purpose  of  enabling  it  the  better  to  carry  out  the  purposes  of  this 
act,  prescribe  (if  in  the  opinion  of  the  Commission  it  is  practicable 
to  prescribe  such  uniformity  and  methods  of  keeping  accounts)  a 
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period  of  time  within  which  all  common  carriers  subject  to  the  pro- 
visions of  this  act  shall  have,  as  near  as  may  be,  a  uniform  system  of 
accounts,  and  the  manner  in  which  such  accounts  shall  be  kept.  [^4 
Stat.  L.  386.'] 

Sec.  21.  [Annual  reforts  to  Congress.  See  Estimates,  Appropria- 
tions, AND  Reports,  vol.  2,  p.  934.] 

Sec.  22.  {Free  carriage  or  reduced  rates,  when  allowed.']  That 
nothing  in  this  act  shall  prevent  the  carriage,  storage,  or  handling  of 
property  free  or  at  reduced  rates. 

For  the  United  States,  State,  or  municipal  governments 

Or  for  charitable  purposes, 

Or  to  or  from  fairs  and  expositions  for  exhibition  thereat, 

Or  the  free  carriage  of  destitute  and  homeless  persons  transported 
by  charitable  societies. 

And  the  necessary  agents  employed  in  such  transportation. 

Or  the  issuance  of  mileage,  excursion,  or  commutation  passenger 
tickets ; 

Nothing  in  this  act  shall  be  construed  to  prohibit  any  common 
carrier  from  giving  reduced  rates  to  ministers  of  religion. 

Or  to  municipal  governments  for  the  transportation  of  indigent 
persons. 

Or  to  the  inmates  o;f  the  National  Homes  or  State  Homes  for  Dis- 
abled Volunteer  Soldiers  and  of  Soldiers'  and  Sailors'  Orphan  Homes, 
including  those  about  to  enter  and  those  returning  home  after  dis- 
charge, under  arrangements  with  the  boards  of  managers  of  said 
homes. 

Nothing  in  this  act  shall  be  construed  to  prevent  railroads  from 
giving  free  carriage  to  their  own  officers  and  employees. 

Or  to  prevent  the  principal  officers  of  any  railroad  company  or 
companies  from  exchanging  passes  or  tickets  with  other  railroad  com- 
panies for  their  officers  and  employees ; 

And  nothing  in  this  act  contained  shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at  common  law  or  by,  statute,  but  the 
provisions  of  this  act  are  in  addition  to  such  remedies:  Provided, 
That  no  pending  litigation  shall  in  any  way  be  affected  by  this  act. 

Provided  further,  That  nothing  in  this  Act  shall  prevent  the  issu- 
ance of  joint  interchangeable  five-thousand-mile  tickets,  with  special 
privileges  as  to  the  amount  of  free  baggage  that  may  be  carried  under 
mileage  tickets  of  one  thousand  or  more  miles.  But  before  any  com- 
mon carrier,  subject  to  the  provisions  of  this  Act,  shall  issue  any 
such  joint  interchangeable  mileage  tickets  with  special  privileges,  as 
aforesaid,  it  shall  file  with  the  Interstate  Commerce  Commission 
copies  of  the  joint  tariffs  of  rates,  fares,  or  charges  on  which  such 
joint  interchangeable  mileage  tickets  are  to  be  based,  together  with 
specifications  of  the  amount  of  free  baggage  permitted  to  be  carried 
under  such  tickets,  in  the  same  manner  as  common  carriers  are  re- 
quired to  do  with  regard  to  other  joint  rates  by  section  six  of  this 
Act;  and  all  the  provisions  of  said  section  six  relating  to  joint  rates, 
fares,  and  charges  shall  be  observed  by  said  common  carriers  and 
enforced  by  the  Interstate  Commerce  Commission  as  fully  with 
regard  to  such  joint  interchangeable  mileage  tickets  as  with  regard 
to  other  joint  rates,  fares,  and  charges  referred  to  in  said  section  six. 
It  shall  be  unlawful  for  any  common  carrier  that  has  issued  or  author- 
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ized  to  be  issued  any  such  joint  interchangeable  mileage  tickets  to 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  transportation  of  persons  or  baggage  under 
such  joint  interchangeable  mileage  tickets  than  that  required  "by  the 
rate,  fare,  or  charge  specified  in  the  copies  of  the  joint  tariff  of  rates, 
fares,  or  charges  filed  with  the  Commission  in  force  at  the  time. 
The  provisions  of  section  ten  of  this  Act  shall  apply  to  any  violaticm 
of  the  requirements  of  this  proviso.  [25  Stat.  L.  862;  28  Stat.  L. 
6hS.-\ 


I'he  above  provisions  were  substi- 
tuted by  tbe  Act  of  March  2,  1889,  eh. 
382,  sec.  9,  25  Stat.  L.  862,  and  by  the 
Act  of  Feb.  8,  1895,  ch.  61,  28  Stat.  L. 
643,  for  the  section  as  originally  en- 
acted. The  provisions  down  to  and 
including  the  first  proviso  are  from  the 
Act  of  1889.  The  remainder  of  the 
section  was  added  by  the  Act  of  1895. 

The  section  was  originally  as  fol- 
lows: 

"  Sec.  22.  That  nothing  in  this  act 
shall  apply  to  the  carriage,  storage,  or 
handling  of  property  free  or  at  re- 
duced rates  for  the  United  States, 
State,  or  municipal  governments,  or  for 
charitable  purposes,  or  to  or  from  fairs 
and  expositions  for  exhibition  thereat, 
or  the  issuance  of  mileage,  excursion, 
or  commutation  passenger  tickets ; 
nothing  in  this  act  shall  be  Construed 
to  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of 
religion ;  nothing  in  this  act  shall  be 
construed  to  prevent  railroads  from 
giving -free  carriage  to  their  own  offi- 
cers and  employees,  or  to  prevent  the 
principal  officers  of  any  railroad  com- 
jiany  or  companies  from  exchanging 
passes  or  tickets  with  other  railroad 
companies  for  their  officers  and  em- 
ployees; and  nothing  in  this  act  con- 
tained shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at 
common  law  or  by  statute,  but  the 
provisions  of  this  act  are  in  addition 
to  such  remedies:  Provided,  That  no 
pending  litigation  shall  in  any  way  be 
affected  by  this  act."  [g^  Stat.  L. 
SS7.] 

Section  illustrative  and  not  ex- 
clusive.—The  object  of  this  section 
was  to  sanction  a  discrimination  in 
favor   of   the  persons   named,    but   it 


does  not  follow  that  a  discrimination 
might  not  be  made  in  favor  of  other 
classes  of  persons  without  being  un- 
just and  illegal.  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Co., 
(1892)  145  U.  S.  263. 

Commutation  pkinciple  becoo- 
NizED. — This  section  is  a  legislative 
recognition  of  the  legality  of  the  com- 
mutation principle  in  making  rates. 
The  right  to  sell  tickets  at  reduced 
fares  is  not  limited  to  strict  mileage 
and  excursion  tickets.  Interstate  Com- 
merce Commission  v.  Baltimore,  eta, 
R.  Co.,  (1890)  43  Fed.  Rep.  45. 

Party-rate  tickets  authomzed. — 
Party-rate  tickets  are  valid  under  this 
section  though  they  are  neither  mile- 
age nor  excursion  tickets.  Interstate 
Commerce  Commission,  v.  Baltimore, 
etc.,  R.  Co.,  (1892)  145  U.  S.  275. 

Postal  officials  and  employees. — 
The  provisions  of  the  Act  do  not  ex- 
tend to  the  postal  service  of  the  United 
States,  nor  prohibit  the  transportation 
by  railroad  companies,  free  of  charge, 
of  such  oflJcers  or  agents  of  the  gov- 
ernment as  are  employed  in  that  serv- 
ice. Interstate  Commerce  Act — ^Postal 
Service,  (1887)  18  Op.  Atty.-Gen.  587. 

Families  op  employees  do  not  fall 
within  any  of  the  exceptions  enu- 
merated. Ex  p.  Koehler,  (1887)  12 
Sawy.  (U.  S.)  446,  31  Fed.  Rep.  315. 

Bpi'Ect  of  reservation  of  existing 
REMEDIES. — The  reservation  of  existing 
remedies  In  the  above  section  does  not 
confer  on  a  shipper  the  right  to  re- 
cover overcharges  on  shipments  made 
prior  to  the  Act  upon  the  ground  that 
it  recognizes  a  common-law  or  statu- 
tory liability  therefor.  Gatton  v.  Chi- 
cago, etc.,  R.  Co.,  (1895)  95  Iowa  113. 


Sec.  23.  [Makes  appropriation.]     [Temporary.'] 

Sec.  24.  [When  law  takes  effect — appointment  of  Commissioners.'] 
That  the  provisions  of  sections  eleven  and  eighteen  of  this  act,  relat- 
ing to  the  appointment  and  organization  of  the  Commission  herein 
provided  for,  shall  take  effect  immediately,  and  the  remaining  pro- 
visions of  this  act  shall  take  effect  sixty  days  after  its  passage.     [U 

r>tat.  Zj.  ooV.l 
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AN  ACT  To  amend  an  act  entitled  "An  act  to  regulate  commerce,"  approved 
February  fourth,  eighteen  hundred  and  eighty-seven. 

[Act  of  March  2,  1S89,  ch.  382,  25  Stat.  L.  855.] 

Secs.  1-9.  [Amend  sections  6,  10, 12,  H,  16,  17, 18,  21,  22,  set  out 
alove.} 

Sec.  10.  [Mandamus  to  compel  equal  facilities  to  shippers — ques- 
tions of  fact.'\  That  the  circuit  and  district  courts  of  the  United  States 
shall  have  jurisdiction  upon  the  relation  of  any  person  or  persons, 
firm,  or  corporation,  alleging  such  violation  by  a  common  carrier,  of 
any  of  the  provisions  of  the  act  to  which  this  is  a  supplement  and  all 
acts  amendatory  thereof,  as  prevents  the  relator  from  having  inter- 
state traffic  moved  by  said  common  carrier  at  the  same  rates  as  are 
charged,  or  upon  terms  or  conditions  as  favorable  as  those  given  by 
said  common^  carrier  for  like  traffic  under  similar  conditions  to  any 
other  shipper,  to  issue  a  writ  or  writs  of  mandamus  against  said  com- 
mon carrier,  commanding  such  common  carrier  to  move  and  transport 
the  traffic,  or  to  furnish  cars  or  other  facilities  for  transportation  for 
the  party  applying  for  the  writ;  Provided,  That  if  any  question  of 
fact  as  to  .the  proper  compensation  to  the  common  carrier  for  the  serv- 
ice to  be  enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ  of 
peremptory  mandamus  may  issue,  notwithstanding  such  question  of 
fact  is  undetermined,  upon  such  terms  as  to  security,  payment  of 
money  into  the  court,  or  otherwise,  as  the  court  may  think  proper, 
pending  the  determination  of  the  question  of  fact:  Provided,  That 
the  remedy  hereby  given  by  writ  of  mandamus  shall  be  cumula- 
tive, and  shall  not  be  held  to  exclude  or  interfere  with  other  remedies 
provided  by  this  act  or  the  act  to  which  it  is  a  supplement.  [25  Stat. 
L.  862!\ 

Mandamtib  not  authorized  wheee  ter  of  discrimination  must  not  only  be 

UNJUST  discbimination  IS  NOT  MADE  pleaded,  but  it  must  be  proved  by  the 

OUT. — U.  S.  V.  Delaware,  etc.,  R.  Co.,  relator,  otherwise  the  writ  of  manda- 

(1889)  40  Fed.  Rep.  101.  mus  will  be  denied  him."    U.  S.  v.  Nor- 

"The  gist  of  the  whole  proceeding  is  folk,  etc.,  R.  Co.,  (1901)  109  Fed.  Rep. 

an  unjust  discrimination  In  favor  of  831. 

one  shipper  over  another  similarly  sit-        The  pendency  op  anotheb  manda- 

nated.    It  is  for  the  remedy  of  such  a  mus  may  be  pleaded  in  abatement  of 

wrong  that  Congress,  by  the  Act  in  a  second  mandamus  proceeding  Insti- 

question,  gave  the  federal  courts  the  tuted  in  the  same  jurisdiction  wherein 

power  of  mandamus,  and  for  such  a  the  parties  and  the  question  involved 

wrong  alone.    There  must  not  only  be  are  the  same.    U.  S.  v.  Norfolk,  etc., 

a  discrimination,  but  it  must  be  an  un-  R.  Co.,  (1902)  114  Fed.  Rep.  682. 
just  discrimination;   and  that  charac- 

AN  ACT  to  limit  the  effect  of  the  regulations  of  commerce  between  the  several 
States  and  with  foreign  countries  in  certain  cases. 

[Act  of  Aug.  8,  1890,  ch.  728,  26  Stat.  L.  313.] 

[Intoxicating  liquors  shipped  in  original  packages  subject  to  State 
laws']  That  all  fermented,  distilled,  or  other  intoxicating  liquors 
or  liquids  transported  into  any  State  or  Territory  or  remaining 
therein  for  use,  consumption,  sale  or  storage  therein,  shall  upon 
arrival  in  such  State  or  Territory  be  subject  to  the  operation  and 
effect  of  the  laws  of  such  State  or  Territory  enacted  in  the  exercise 
of  its  police  powers,  to  the  same  extent  and  in  the  same  manner  as 
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though  such  liquids  or  liquors  had  been  produced  in  such  State  or 
Territory,  and  shall  not  be  exempt  therefrom  by  reason  of  being  in- 
troduced therein  in  original  packages  or  otherwise.     [^6  Stat.  L. 

] 


■Object  of  statute. — The  purpose  of 
Congress  in  enacting  this  statute  was 
to  allow  state  laws  to  operate  upon 
intoxicating  liquor  shipped  from  one 
state  into  another  notwithstanding  it 
remains  in  the  original  package.  In  re 
Rahrer,  (1891)  140  V.  S.  545;  Rhodes 
V.  Iowa,  (1898)  170  U.  S.  412;  Vance 
V.  W.  A.  Vandercook  Co.,  (1898)  170 
U.  S.  445 ;  Minneapolis  Brewing  Co.  v. 
McGillivray,  (1900)  104  Fed.  Rep.  258; 
In  re  Bergen,  (1900)  115  Fed.  Rep. 
339;  Jervey  v.  The  Carolina,  (1895) 
66  Fed.  Rep.  1013 ;  Lottery  Case,  (1903) 
188  U.  S.  361;  Fred.  Miller  Brewing 
Co.  V.  Stevens,  (1897)  102  Iowa  60. 

Constitutionality  op  statute. — The 
Act  is  not  an  unconstitutional  attempt 
to  delegate  to  the  states  the  power  to 
regulate  interstate  commerce,  but  is  an 
exercise  by  Congress  of  that  power. 
In  re  Spickler,  (1890)  48  Fed.  Rep. 
653;  In  re  Van  Vliet,  (1890)  43  Fed. 
Rep.  761;  In  re  Rahrer,  (1891)  140 
U.  S.  545;  State  v.  Fraser,  (1891)  1  N. 
Dak.  425;  Com.  v.  Calhane,  (1891)  154 
Mass.  116.  See  Shoshone  Min.  Co.  v. 
Rutter,  (1900)  177  U.  S.  508;  Shollen- 
berger  v.  Pennsylvania,  (1891)  171  U. 
S.23. 

Additional  state  legislation  un- 
NECBSSABY. — This  statute  rendered  ex- 
isting state  laws  operative  upon  liquor 
in  the  original  packages,  and  it  was 
unnecessary  for  the  states  to  enact 
new  laws  in  order  to  render  the  statute 
operative.  In  re  Rahrer,  (1891)  140 
U.  S.  545,  reversing  (1890)  43  Fed.  Rep. 
556;  Emert  v.  Missouri,  (1895)  156 
U.  S.  321;  In  re  Spickler,  (1890)  43 
Fed.  Rep.  653;  In  re  Van  Vliet,  (1890) 
43  Fed.  Rep.  761 ;  In  re  Jordan,  (1892) 
49  Fed.  Rep.  238;  Tinker  v.  State, 
(1890)  90  Ala.  638;  Fred.  Miller 
Brewing  Co.  v.  Stevens,  (1897)  102 
Iowa  60;  Com.  v.  Calhane,  (1891)  154 
Mass.  115 ;  Com.  v.  Gagne,  153  Mass. 
205;  State  v.  Fraser,  (1891)  1  N.  Dak. 
425;  State  v.  Lord,  (1891)  66  N.  H. 
479;  Starace  v.  Rossi,  (1897)  69  Vt. 
303. 

Sales  before  the  enactment  were 
not  affected  by  the  statute.  In  re  Rah- 
rer (1891)  140  U.  S.  545;  Vfind  v.  Her, 
(1895)  93  Iowa  316;  Carstairs  v. 
O'Donnell,  (1891)  154  Mass.  357; 
Doherty  v.  Cotter,  (1894)  68  N.  H.  37; 
Jones  V.  Sanborn,  (1894)  68  N.  H.  602; 
Durkee  v.  Moses,  (1891)  67  N.  H.  115. 

LlQUOKS    IMPOBTED    BEFORE    BUT    SOLD 


after  enactment  OF. STATUTE  are  sub- 
ject to  state  laws.  Tinker  v.  State, 
(1890)  90  Ala.  638,  in  which  case  it 
was  said :  "  The  withdrawal  of  federal 
regulations  applies  to  all  liquors 
'  transported ' — not  such  only  as  shall 
be  transported — '  into  the  state  or  re- 
maining therein  for  use.'  "    . 

No       NEW       POWERS       CONFERRED      ON 

STATES. — In  re  Rahrer,  (1891)  140  U. 
S.  564;  Rhodes  v.  Iowa,  (1898)  170 
U.  S.  412;  Ew  p.  Edgerton,  (1893)  59 
Fed.  Rep.  115;  In  re  Langford,  (1893) 
57  Fed.  Rep.  575 ;  Jervey  v.  The  Caro- 
lina, (1895)  66  Fed.  Rep.  1019;  State 
V.  Lord,  (1891)  66  N.  H.  479;  Corbin 
V.  McConnell,  (1902)  71  N.  H.  352. 

Importer  can  sell  only  on  teems 
prescribed  by  local  statute. — rey- 
mann  Brewing  Co.  v.  Brister,  (1900) 
179  U.  S.  455;  Vance  v.  W.  A.  Van- 
dercook Co.,  (1898)  170  U.  S.  438;  In 
re  Rahrer,  (1891)  140  U.  S.  545;  Min- 
neapolis Brewing  Co.  v.  McGillivray, 
(1900)  104  Fed.  Rep.  258;  Indianapolis 
V.  Bieler,  (1893)  138  Ind.  30;  Com.  v. 
Calhane,  (1891)  154  Mass.  116;  People 
V.  Voorhis,  (Mich.  1902)  91  N.  W.  Rep. 
624;  State  v.  Bixman,  (1901)  162  Mo. 
1 ;   State  v.  Lord,  (1891)  66  N.  H.  479. 

A  bond  given  by  a  local  agent  to  ac- 
count for  sales  within  the  state  is  sub- 
ject to  the  laws  of  the  state:  Fred. 
Miller  Brewing  Co.  v.  Stevens,  (1897) 
102  Iowa  60. 

When  state  law  becomes  opera- 
tive.— The  Imported  original  package 
becomes  subject  to  state  laws  "  upon 
arrival,"  which  means  upon  delivery  to 
the  consignee.  Rhodes  v.  Iowa,  (1898) 
170  U.  S.  412,  reversing  State  v.  Rhodes, 
(1894)  90  Iowa  496;  Vance  v.  W.  A. 
Vandercook  Co.,  (1898)  170  U.  S.  438; 
In  re  Bergen,  (1900)  115  Fed.  Rep.  339; 
Ex  p.  Jervey,  (1895)  66  Fed.  Rep.  961; 
In  re  Van  Vliet,  (1890)  43  Fed.  Rep. 
761;  State  v.  Hanaphy,  (1902)  117 
Iowa  20 ;  State  v.  Intoxicating  Li- 
quors, etc.,  (1900)  94  Me.  335;  Puqua 
V.  Pabst  Brewing  Co.,  (1898)  90  Tex. 
298.  Compare  In  re  Langford,  (1893) 
57  Fed.  Rep.  570,  where  it  was  held 
that  the  expression  "  upon  arrival  in 
such  state,"  as  used  in  the  Act,  meant 
neither  on  entrance  in  the  border  of 
the  state  nor  on  delivery  to  the  con- 
signee, but  upon  reaching  its  destina- 
tion. See  also  Stevens  v.  Ohio,  (1899) 
93  Fed.  Rep.  793 ;  State  v.  Intoxicating 
Liquors,  (1902)  96  Me.  415;    State  v. 
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Holleyman,  (1898)  55  S.  Car.  207; 
State  V.  Intoxicating  Liquors,  (1901) 
95  Me.  140;  Southern  Express  Co.  v. 
State,  (1901)  114  Ga.  226. 

Where  Intoxicating  liquors  are  shipped 
from  one  state  Into  another,  moving 
the  goods  into  the  station  from  the 
platform  on  which  they  are  put  on 
arrival,  to  the  freight  warehouse,  is  a 
part  of  the  Interstate  commerce  trans- 
portation, as  such  transportation  does 
not  cease  until  the  delivery  of  the  con- 
signment into  the  hands  of  the  con- 
signee. Rhodes  V.  Iowa,  (1898)  170 
U.  S.  412,  reversing  State  v.  Rhodes, 

(1894)  90  Iowa  496;  distinguished  in 
State  V.  Intoxicating  Liquors,  (1901) 
95  Me.  140;  Southern  Express  Co.  v. 
State,  (1901)  114  Ga.  230. 

Right  to  impoet. — A  state  statute 
cannot  deprive  a  citizen  of  the  right  to 
import  liquor  into  the  state,  since  the 
state  law  does  not  become  operative 
until  delivery.  Vance  v.  W.  A.  Van- 
dercook  Co.,  (1898)  170  U.  S.  438; 
Scott  V.  Donald,  (1897)  165  U.  S.  58, 
afflrming  (1895)  76  Fed.  Rep.  559; 
Ex  p.  Loeb,  (1896)  72  Fed.  Rep.  657. 
See  also  In  re  Bergen,  (1900)  115  Fed. 
Rep.   339;    Jervey    v.    The    Carolina, 

(1895)  66  Fed.  Rep.  1019,  holding  that 
the  decision  in  Bowman  v.  Chicago, 
etc.,  R.  Co.  (1888)  125  U.  S.  465,  was 
unaffected  by  the  "  Wilson  Act."  State 
V.  Hanaphy,  (1902)  117  Iowa  15 ;  State 
V.  Wade,  (1890)  63  Vt.  80. 

CoNTEA. — Starace  v.  Rossi,  (1897) 
69  Vt.  303. 

Impoetations  foe  own  use. — Intoxi- 
cating liquor  Imported  Into  a  state  for 
a  citizen's  own  use  is  subject  to  the 
laws  of  such  state.  State  v.  Aiken, 
(1894)  42  S.  Car.  222. 

DisPENSAEY  ACT. — The  South  Caro- 
lina Dispensary  Act  of  March  5,  1897, 
amending  the  Act  of  March  6,  1890,. 
No.  61,  is  unconstitutional  in  so  far  as 
it  compels  any  resident  of  the  state 
who  desires  to  order  alcoholic  liquor 
for  his  own  use  first  to  communicate 
his  purpose  to  a  state  chemist,  and  in 
so  far  as  it  deprives  any  nonresident 
of  the  right  to  ship  by  means  of  inter- 
state commerce  any  liquor  into  South 
Carolina  unless  previous  authority  is 
obtained  from  the  officers  of  that  state. 
It  subjects  the  constitutional  right  of 
the  nonresident  to  ship  Into  the  state, 
and  of  a  residegit  in  the  state  to  receive 
for  his  own  use,  to  conditions  which 
are  wholly  Incompatible  with  and  re- 
pugnant to  the  existence  of  rights 
which  the  statute  itself  acknowledges. 
Vance  v.  W.  A.  Vandercook  Co.,  (1898) 
170  U.  S.  438;  Scott  v.  Donald,  (1897) 
165  D.  S.  68.  See. also  Jervey  v.  The 
Carolina,  (1895)   66  Fed.  Rep.  1013; 


Cantini    v.    Tillman,    (1893)    54    Fed. 
Rep.  969. 
Beinoing  licjuoe  into  poet  or  state 

AND    UNLOADING    ON    WHAEF. — One    whO 

merely  brings  a  consignment  of  liquor, 
into  a  port  of  a  state  and  unloads  the 
consignment  on  the  wharf  is  not"  pun- 
ishable therefor,  irrespective  of  the 
statutory  provisions  of  that  state.  Ex 
p.  Bdgerton,  (1893)  59  Fed.  Rep.  115. 
A  fortiori,  one  who  brings  liquors  into 
a  port  without  unloading  them  is  not 
punishable.  Ex  p.  Jervey,  (1895)  66 
I'ed.  Rep.  957.  See  also  Jervey  v.  The 
Carolina,  (1895)  66  Fed.  Rep.  1013. 

Only  police  eegulations  authob- 
izED. — Only  state  statutes  enacted  in 
the  exercise  of  the  state  police  powers 
are  within  the  meaning  of  the  Act. 
Revenue  measures  enacted  under  the 
taxing  power  are  not  included.  Pabst 
Brewing  Co.  v.  Terre  Haute,  (1899)  98 
Fed.  Rep.  330 ;  Minneapolis  Brewing 
Co.  V.  McGillivray,  (1900)  104  Fed. 
Rep.  264;  Pabst  Brewing  Co.  v.  Cren- 
shaw, (1903)  120  Fed.  Rep.  144;  Fred. 
Miller  Brewing  Co.  v.  Stevens,  (1897) 
102  Iowa  60;  Stevens  v.  State  (1899) 
61  Ohio  St.  597.  But  see  State  v.  Bix- 
man,  (1901)  162  Mo.  1. 

DiSCEIMINATING     STATE     STATUTES. 

State  statutes  discriminating  against 
foreign  and  in  favor  of  domestic  deal- 
ers are  void  notwithstanding  the  above 
Act.  Minneapolis  Brewing  Co.  v.  Mc- 
Gillivray, (1900)  104  Fed.  Rep.  258; 
Pabst  Brewing  Co.  v.  Crenshaw,  (1903) 
120  Fed.  Rep.  144;  Vance  v.  W.  A. 
Vandercook  Co.,  (1898)  170  U.  S.  438; 
Indianapolis  v.  Bieler,  (1893)  138  Ind. 
30 ;  People  v.  Voorhis,  (Mich.  1902)  91 
N.    W.    Rep.    624;     Stevens   v.    State, 

(1899)  61  Ohio  St.  597;  State  v.  Hol- 
leyman, (1898)  55  S.  Car.  207.  See 
also  Reymann  Brewing  Co.  v.  Brlster, 

(1900)  179  U.  S.  445;  Cantini  v.  Till- 
man, (1893)  54  Fed.  Rep.  969. 

Local  option  laws. — Local  option 
laws  are  valid  police  regulations,  and 
a  sale  in  original  packages  is  illegal  in 
places  where  a  sale  is  thereby  prohib- 
ited. Stevens  v.  State,  (1899)  61  Ohio 
St.  597. 

Peohibitoey  oedinances. — ^A  city  or- 
dinance prohibiting  the  sale  of  intoxi- 
cating liquors,  enacted  pursuant  to 
state  authority,  is  a  valid  exercise  of 
police  power  within  the  meaning  of 
the  Act.  Bailey  Liquor  Co.  v.  Austin, 
(1897)  82  Fed.  Rep.  785. 

Sales  by  teaveling  salesmen. — 
Notwithstanding  the  above  statute,  a 
state  statute  has  no  application  to  a 
nonresident  traveling  salesman  repre- 
senting citizens  and  residents  of  other 
states,  who  merely  solicits,  orders  for 
the  sale  of  intoxicating  liquors  to  be 
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subseiiuently  shipped  into  the  state  to  What    constitutes    an    "oeiginal 

the  vendees,  and  transmits  such  orders  package." — For   a   full    discussion   of 

to   his   employers   heyond   the   bound-  this  subject,  not  confined  to  cases  since 

aries  of  the  state,  to  be  there  passed  the  enactment  of  the  above  statute,  nor 

upon  by  them.     In  re  Bergen,   (1900)  to  intoxicating  liquor  cases,  see  title 

115  Fed.  Rep.  339 ;  State  v.  Hanaphy,  Interstate  Commerce,  17  Am.  and  Eng. 

(1902)  117  Iowa  15;  State  v.  Hickox,  Bncyc.  of  Law    (2d  ed.),  p.  34.     See 

(1902)   64  Kan.  650,  68  Pac.  Rep.  88.  also  title  Intoxicating  Liquors,  id.,  p. 

But    see    Blumenthal    ■;;.    McWhorter,  294. 
(1901)  131  Ala.  642. 

AN  ACT  in  relation  to  testimony  before  the  Interstate  Commerce  Commission, 
and  in  cases  or  proceedings  under  or  connected  with  an  act  entitled  "An  act 
to  regulate  commerce,"  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  and  amendments  thereto. 

[Act  of  Feb.  11,  1893,  ch.  83,  27  Stat.  L.  443.] 

\^S  elf -incriminating  disclosures  hy  witnesses  in  proceedings — re- 
fusal to  testify.']  That  no  person  shall  be  excused  from  attending 
and  testifying  or  from  producing  books,  papers,  tariffs,  contracts, 
agreements  and  documents  before  the  Interstate  Commerce  Commis- 
sion, or  in  obedience  to  the  subpoena  of  the  Commission,  whether  such 
subpoena  be  signed  or  issued  by  one  or  more  Commissioners,  or  in 
any  cause  or  proceeding,  criminal  or  otherwise,  based  upon  or  grow- 
ing out  of  any  alleged  violation  of  the  act  of  Congress,  entitled,  "An 
act  to  regulate  commerce,"  approved  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  or  of  any  amendment  thereof  on  the  ground 
or  for  the  reason  that  the  testimony  or  evidence,  documentary ,  or 
otherwise,  required  of  him,  may  tend  to  criminate  him.  or  subject  hinri 
to  a  penalty  or  forfeiture. 

But  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter  or  thing,  con- 
cerning which  he  may  testify,  or  produce  evidence,  documentary  or 
otherwise,  before  said  Commission,  or  in  obedience  to  its  subpoena,  or 
the  subpoena  of  either  of  them,  or  in  any  such  case  or  proceeding: 

Provided.,  That  no  person  so  testifying  shall  be  exempt  from  prose- 
cution and  punishment  for  perjury  committed  in  so  testifying. 

Any  person  who  shall  neglect  or  refuse  to  attend  and  testify,  or  to 
answer  any  lawful  inquiry,  or  to  produce  books,  papers,  tariffs,  con- 
tracts, agreements  and  documents,  if  in  his  power  to  do  so,  in  obedi- 
ence to  the  subpoena  or  lawful  requirement  of  the  Commission  shall 
be  guilty  of  an  offense  and  upon  conviction  thereof  by  a  court  of 
competent  jurisdiction  shall  be  punished  by  fine  not  less  than  one 
hundred  dollars  nor  more  than  five  thousand  dollars,  or  by  imprison- 
ment for  not  more  than  one  year  or  by  both  such  fine  and  imprison- 
ment.    [27  Stat.  L.  US.] 

This  Act  supersedes,  in  part,  that  of  statute    affords.    Compilers'    note,    S 

Feb.  10,  1891,  ch.  128,  sec.  12,  supra  Supp.  R.  8.  SO. 

[p.  888].  Its  ob.iect  was  to  obviate  Constitdtionauty  or  stahjtb. — 
constitutional  objections  held  by  the  This  Act  is  constitutional  and  deprives 
Supreme  Court  (see  142  U.  S.  547)  to  the  witness  of  the  right  to  refuse  to 
be  fatal  to  previous  legislation.  A  answer  or  to  produce  books  and  papers 
statute  compelling  a  witness  to  give  upon  the  ground  that  to  do  so  might 
self-criminating  testimony,  "  to  be  criminate  him,  since  It  furnishes  a  pro- 
valid,  must  afford  absolute  Immunity  tectlon  to  the  witness  as  broad  as  that 
against  future  proeecution  for  the  of-  furnished  by  the  Constitution.  Brown 
fense  to  which  the  question  relates"  v.  Walker,  (1896)  161  U.  S.  591. 
(142  U.  S.  586).    Such  immunity  this  No  statute  which  leaves  the  party  qr 
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witness  subject  to  prosecution  after  he 
answers  the  criminating  question  put 
to  him,  can  have  the  effect  of  sup- 
planting the  privilege  conferred  by  the 
Constitution;  and  therefore  E.  S.  sec. 
860,  providing  that  no  evidence  given 
shall  be  in  any  manner  used  against 
the  witness,  is  not  coextensive  with 
the  constitutional  provision,  and  the 
witness  cannot  be  compelled  to  answer 
where  he  states  that  his  answers  might 
tend  to  criminate  him.  Counselman  v. 
Hitchcock,  (1892)  142  V.  S.  547,  dis- 
tinguished in  U.  S.  V.  Patterson,  (1893) 
150  V.  S.  65. 

"  To  meet  this  construction  of  the 
constitutional  provision,  the  Act  in 
question  was  passed,  exempting  the 
witness  from  any  prosecution  on  ac- 
count of  any  transaction  to  which  he 
may  testify."  Brown  v.  Walker, 
(1896)  161  U.  S.  595. 

The  Act  was  held  unconstitutional  in 
U.  S.  V.  James,  (1894)  60  Fed.  Rep. 
257,  but  this  case  is  now  authorita- 
tively overruled. 

Extent  of  immunity  atfoeded. — 
The  Act  affords  absolute  immunity 
against  prosecution,  state  or  federal, 
for  the  offense  to  which  the  question 
relates.  Brown  v.  Walker,  (1896)  161 
U.   S.  591. 

"The  Act  of  Feb.  11,  1893,  is  a 
broad  prohibition  against  the  prosecu- 
tion of  a  person  for  any  act  to  which 
the  disclosure  relates.  It  unquestion- 
ably refers  to  a  criminal  procedure 
like  this,  and  the  immunity  stated  in 
the  latter  clause  of  the  Act  relates,  un-  - 
doubtedly,  not  simply  to  the  causes  or 
proceedings  before  the  interstate  com- 


merce commission,  but  to  any  cause  or 
proceeding,  criminal  or  otherwise." 
U.  S.  V.  James,  (1894)  60  Fed.  Rep. 
259. 

The  immunity  is  confined  to  the  wit- 
ness personally,  and  cannot  be  ex- 
tended to  include  a  corporation  which 
he  represents.  In  re  Pooling  Freights, 
(1902)  115  Fed.  Rep.  588. 

"  The  court  is  of  opinion  that  it  was 
the  intention  of  Congress,  in  the  sec- 
tion copied,  to  limit  this  amnesty  to  a 
'  cause  or  proceeding  based  upon  or 
growing  out  of  an  alleged  violation ' 
of  the  said  Act  to  regulate  commerce, 
and  that  as  to  matters  outside  of  those 
the  witness  was  left,  first,  to  his  privi- 
lege of  refusing  to  answer  lest  he  might 
criminate  himself,  or,  second,  if  he  had 
answered,  then  to  his  rights  under 
section  860  of  the  Revised  Statutes,  as 
supplemented  by  the  Act  of  1893,  pro- 
hibiting the  use  of  his  testimony 
against  him.  It  was  not  the  intention 
of  Congress  to  grant  him  amnesty  as 
to  other  crimes  merely  because  he  had 
testified  to  violations  of  the  interstate 
commerce  law."  TJ.  S.  v.  Price,  (1899) 
96  Fed.  Rep.  962. 

No  APPLICATION  TO  ANTI-TRUST  ACT. — 

This  section  is  confined  to  proceedings 
based  upon  or  growing  out  of  alleged 
violations  of  the  Interstate  Commerce 
Act  and  its  amendments,  and  has  no 
application  to  a  prosecution  for  viola- 
tion of  the  anti-trust  Act  of  July  2, 
1890,  and  in  such  prosecution  a  witness 
may  assert  his  constitutional  privilege 
against  being  compelled  to  criminate 
himself.  Foot  v.  Buchanan,  (1902) 
113  Fed.  Rep.  156. 


lAuditing  of  Commission's  expenses.]  That  hereafter  expenses  of 
the  Interstate  Commerce  Commission  shall  be  audited  by  the  proper 
accounting  officers  of  the  Treasury.    *    *     *     [^5  Stat.  L.  -95^.] 


This  is  from  the  Sundry  Civil  Appro- 
priation Act  of  March  2,  1889,  ch.  411. 

Effect  on  section  18. — The  above 
provision  did  not  repeal  the  provision 
of  section  18  (supra,  p.  849)  requiring 
payment  of  the  expenses  of  the  com- 
mission to  be  made  on  the  presentation 
of  vouchers  approved  by  the  chairman 
of  the  commission,  but  it  did  neverthe- 
less so  modify  it  as  to  subject  such  &x- 
penses  to  audit  "  by  the  proper  ac- 
counting officers  of  the  treasury,"  and 


such  audit  necessitates  an  examination 
.as  to  the  correctness  and  legality  of 
such  expenses,  with  such  satisfactory 
proofs  thereof  as  may  be  required  by 
the  accounting  officers.  Moseley  v. 
U.  S.,  (1900)  35  Ct.  CI.  355.  This  de- 
cision was  affirmed  by  the  Supreme 
Court,  but  without  expressly  passing 
upon  the  effect  of  one  act  upon  the 
other.  See  U.  S.  v.  Moseley,  (1902) 
187  U.  S.  322. 
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THE  FEDERAI  COURTS  AND  THE  ORDERS  OF  THE  INTERSTATE 
COMMERCE  COMMISSION. 

By  H.  T.  Newcomb.  , 

"  My  own  judgment  is  that  the  Interstate  Commerce  Commlg«on,  notwith- 
standing my  great  respect  for  that  body — a  respect  which  I  share  with  many 
lawyers  and  nearly  all  the  judges  of  this  country — has  failed  in  its  part  of  the 
administrative  work  of  putting  into  execution  the  interstate-commerce  act.  I 
think  the  Commission  has  looked  at  it  from  a  wrong  attitude  of  mind.  I  think  it 
has  put  itself  rather  in  the  position  of  a  court  than  that  of  an  inquisitor.  I 
think  it  has  deserted  the  inquisition,  which  is  the  Commission's  part  of  the  work, 
and  has  been  trying  to  climb  upon  the  tribune,  which  is  another  part  of  the 
work.  I  think  it  has  put  on  the  robes,  when  perhaps  it  ought  to  have  worn  the 
overalls." — Judge  Gbosscup,  March  11,  1905. 

The  annual  report  of  the  Interstate  Commerce  Commission  sub- 
mitted to  Congress  in  December,  1904,  shows  that  at  that  time  there 
had  been  received  by  the  Commission  789  formal  and  3,223  informal 
complaints.  On  October  9,  1904,  the  Commission  had  rendered  297 
formal  decisions,  but  as  two  or  more  cases  were  often  considered  and 
decided  together,  the  total  number  of  cases  decided  amounted  to  359. 
Of  the  cases  decided,  194  were  decided  in  favor  of  the  complainants — 
that  is,  there  were  194  cases  in  which,  if  the  action  recommended  by 
the  Commission  had  been  taken  by  the  defendants,  some  benefit 
would  have  accrued  to  those  who  prompted  the  complaints.  A  report 
submitted  to  the  United  States  Senate  by  the  Commission  on  Decem- 
ber 21,  1896  (Senate  Doc.  No.  30,  54th  Cong.,  2d  sess.),  shows  the 
action  taken  by  the  defendants  in  107  instances  in  which  the  decision 
of  the  Commission  was  more  or  less  favorable  to  the  complainants. 
From  this  report  it  appears  that  in  58  of  the  107  cases  included  there 
was  complete,  voluntary  obedience  to  the  Commission's  order.  In  11 
more  there  was  voluntary,  partial  obedience,  while  in  another  case 
the  Commission  reports  that  "  some  changes  "  were  made.  It  is  to 
be  observed,  concerning  these  twelve  cases,  that  the  degree  of  obedi- 
ence was  at  least  sufficient  to  prevent  further  action  on  the  part  of  the 
Commission  or  the  complainants.  It  appears,  therefore,  that  in  107 
cases  there  were  only  37  in  which  the  defendants  declined  substan- 
tially to  comply  with  the  Commission's  recommendatiQUs. 

The  informal,  complaints  considered  by  the  Commission  are  set- 
tled without  formal  reports  or  orders.  As  the  Commission  has  de- 
cided but  359  out  of  789  formal  complaints,  and  as  it  has  never  been 
charged  that  its  docket  is  clogged  by  an  excessive  number  of  unde- 
cided cases,  the  inference  is  warranted  that  more  than  half  of  the 
cases  formally  submitted  are  settled  while  pending.  It  follows  that 
90  per  cent  of  the  matters  submitted  to  the  Commission  are  settled 
satisfactorily  to  both  parties  without  formal  orders.  Of  the  10  per 
cent  not  settled  in  that  way  it  appears  that  up  to  the  present  time  in 
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almost  one-half  the  defendants  have  been  justified  in  their  refusal  to 
make  the  desired  changes  in  rates  or  methods  by  the  final  conclusions 
of  the  Commission.  As  already  noted,  in  only  194  out  of  more  than 
4,000  cases  submitted  has  the  Commission  seen  fit  to  order  changes 
in  rates  or  in  methods  or  practices  which  affect  or  control  rates. 
But  when  the  Commission  has  issued  formal  orders  requiring  affirma- 
tive action  on  the  part  of  the  railways,  they  have  usually  been 
obeyed.  The  best  available  record,  quoted  above,  shows  that  they 
have  been  obeyed  in  nearly  70  per  cent  of  the  cases. 

FEW  CASES  HAVE  GONE  TO  THE  COUETS. 

Wlien  obediencd  to  an  order  of  the  Commission  is  refused,  that 
body,  or  anyone  interested,  has  the  right  to  appeal  to  a  circuit  court 
of  the  United  States  sitting  in  equity  for  a  decree  requiring  obedi- 
ence. Up  to  the  present  date  (April  10,  1905)  45  cases  of  this  sort 
have  gone  to  the  courts.  Eleven  of  these  cases  have  either  been  with- 
drawn or  have  not  been  actively  prosecuted  or  there  has  not  yet  been 
time  for  judicial  action.  Sixteen  of  them  have  been  carried  to  the 
Supreme  Court  of  the  United  States,  and  in  no  case  has  that  body 
decided  in  favor  of  the  enforcement  of  the  Commission's  order.  In 
one  case  only  its  decree  required  the  enforcement  of  a  portion  of  the 
order.  Of  the  remaining  18  cases  the  Commission  has  lost  16. 
Appeals  are  now  pending  from  3  of  these  cases  in  which  the  decision 
was  adverse  to  the  Commission  and  from  1  in  which  it  was  adverse 
to  the  railway  defendant. 

Had  the  interstate-commerce  law  from  the  beginning  been  in  the 
form  which  the  Commission  now  desires  shall  be  substituted  for  the 
present  statute,  the  only  cases  out  of  the  more  than  4,000  which  have 
been  submitted  to  the  Commission  that  would  have  been  affected  are 
the  45  which  have  gone  to  the  courts,  or  less  than  1^  per  cent  of  the 
total  number.  As  has  already  been  shown,  only  34  of  these  cases 
have  been  adjudicated,  but  the  decisions  of  the  courts  show  that  in  a 
large  portion  of  the  adjudicated  cases  such  a  difference  in  the  law 
would  not  have  affected  the  result.  In  other  words,  it  is  not  true,  as 
is  so  frequently  asserted  by  those  who  desire  radical  legislation,  that 
the  frequent  disapproval  of  the  conclusions  of  the  Commission  by  the 
Federal  courts  has  been  wholly  due  to  the  fact  that  the  Commission's 
interpretation  of  the  law  has  not  had  the  sanction  of  the  courts. 
While  it  is  perfectly  true  that  in  the  natural  desire  to  enlarge  the 
scope  of  its  authority  the  Commission  has  often  reached  conclusions 
of  law  which  the  courts  have  declared  to  be  erroneous,  it  is  equally 
true  that  its  determinations  of  facts  and  the  conclusions  which  it  has 
drawn  from  them  have  frequently  received  judicial  condemnation. 
A  study  of  the  decisions  of  the  courts,  with  a  view  to  determiuing 
whether,  on  the  whole,  the  results  of  the  litigation  in  the  several  cases 
have  been  such  as  tend  toward  the  establishment  and  perpetuation  of 
just  relations  between  shippers  and  carriers,  affords  a  complete  refu- 
tation to  the  argument  so  often  advanced  that  the  Commission  has 
been  right,  that  the  law  is  wrong,  and. that,  therefore,  the  law  ought 
to  be  modified. 

PASSENGER   TRAmC   CASES. 

Passenger  rates  have  been  the  subject  of  controversy  in  but  two  of 
the  cases  in  which  the  courts  have  been  appealed  to  for  the  enforce- 
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merit  of  the  Commission's  orders.  One  of  these  cases  was  that  of  a 
negro  named  Heardj  who  obtained  an  order  from  the  Commission 
directing  the  Georgia  Railroad  to  discontinue  practices,  connected 
with  the  use  of  so-called  "  Jim  Crow  "  cars,  which  were  regarded 
as  unjustly  discriminating  against  the  complainant.  This  case  was 
withdrawn  before  decision.  The  other  passenger-rate  case  is  known 
as  the  "  Party  Rate  "  Case  (see  p.  74) .  It  arose  through  the  desire 
of  one  railway  company  to  be  relieved  from  one  phase  of  its  compe- 
tition with  a  rival  carrier.  The  order  of  the  Commission  would  have 
mitigated  the  competition  in  the  desired  degree  had  not  the  court 
declined  to  enforce  it.  Whether  the  outcome  of  this  case  resulted  in 
substantial  justice  may  be  inferred  from  the  statement  of  the  court 
that  in  making  these  "  party  rates  "  the  defendant  was  merely  put- 
ting into  practice  a  "  reasonable  and  well-settled  business  practice;  " 
that  its  revenues  would  "  be  seriously  impaired  "  if  the  practice  were 
discontinued,  and  that  this  j)ractice  afforded  "  convenience  and  bene- 
fit "  to  a  portion  of  the  public. 


Three  of  the  cases  which  have  gone  to  the  courts  have  related  to 
transportation  practices  rather  than  to  rates.  One  of  these,  the 
"Orange  Routing"  Case  (see  p.  131),  appears  to  have  been  due  to 
an  effort  on  the  part  of  the  complainants  to  secure  the  continuance 
of  illegal  and  secret  deviations  from  the  schedules,  by  parties  other 
than  the  defendants,  which  amounted  to  rebates.  The  Commission 
decided  in  favor  of  the  complainants,  but  there  was  a  strong  dis- 
senting opinion  from  the  chairman  (see  p.  132).  The  circuit  court 
has  decided  this  case  in  favor  of  the  enforcement  of  the  Commis- 
sion's order,  but  an  appeal  is  now  pending.  Another  case  of  this 
character,  the  "  Cartage  "  Case  (see  p.  81 ),  was  prompted  by  the 
desire  of  one  railway  to  weaken  a  competitor.  In  this  effort  the  car- 
rier was  able  to  secure  the  cooperation  of  the  Commission,  but  again 
its  decision  did  not  survive  judicial  scrutiny.  The  circuit  court 
called  attention  to  the  admission  of  the  counsel  for  the  complainant 
before  the  Commission  that  the  complainant  had  no  real  grievance, 
but  had  been  instigated  in  making  complaint  by  a  railway  which 
was  paying  the  expenses  of  the  litigation,  and  the  circuit  court  of 
appeals  noted  that  the  effect  of  enforcing  the  order  would  practically 
deprive  the  defendant  of  its  ability  to  compete  with  the  rival  which 
was  responsible  for  the  complaint.  Another  of  the  cases  was  brought 
at  the  instance  of  a  railway  which  desired'  to  be  relieved  of  a  con- 
tract that  it  had  entered  into  with  other  railways  and  to  force  the 
latter  to  provide,  at  their  own  expense,  facilities  for  bringing  about 
{hat  result.  The  circuit  court,  which  refused  to  enforce  the  Com- 
mission's order,  declared  this  to  be  the  fact,  and  asserted  that  the 
interstate-commerce  law  "  was  never  intended  to  invade  the  domain 
of- private  contracts  between  common  carriers  which  were  valid  when 
made  and  are  not  in  conflict  with  the  provisions  of  the  law." 

LONG  AND  SHORT  HAUL  CASES. 

The  remaining  cases  in  which  appeal  has  been  made  to  the  courts 
have  been  those  in  which  the  Commission  has  attempted  to  control 
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ndjustments  among  freight  rates.  Roughly  speaking,  these  are  of 
two  classes — those  in  which  the  whole  question  has  been  that  of 
absolute  or  relative  reasonableness  under  the  first  or  third  sections  of 
the  act,  and  those  in  which  the  fourth,  or  long  and  short  haul  section, 
has  been  involved.  Of  the  long  and  short  haul  cases,  which  consid- 
erably exceed  the  others  in  number,  it  may  be  said  that  if  in  any  of 
them  there  were  unjust  relations  which  might  have  been  relieved 
through  the  lawful  action  of  the  Commission,  that  body  adopted  an 
erroneous  interpretation  of  the  law,  which  prevented  the  beneficial 
results  that  might  have  followed  action  clearly  within  its  authority. 
The  only  case  under  the  fourth  section  which  can  be  regarded  as  an 
exception  to  this  rule  is  the  "San  Bernadino  "  Case  (see  p.  76), 
decided  by  the  Commission  while  it  adhered  to  the  rule,  laid  down  by 
Judge  Cooley,  with  the  unanimous  approval  of  his  colleagues  as  mem- 
bers of  the  original  Commission,  that  the  carriers  must  judge  for 
themselves  in  each  instance  whether  there  are  dissimilar  circum- 
stances and  conditions  which  permit  exceptions  to  the  general  rule 
that  there  shall  be  no  higher  charge  for  intermediate  hauls  than  for 
longer  hauls  over  the  same  line  in  the  same  direction,  when  the  latter 
include  the  former.  In  the  "  San  Bernardino  "  Case,  however,  the 
court,  while  not  criticising  the  conclusions  of  the  Commission  as  to 
matters  of  law,  declared  that  the  facts  were  "  widely  different  from 
those  set  out  in  the  report  of  the  Commission." 

From  its  organization  in  1887  until  November,  1892,  the  Commis- 
sion adhered  to  the  rule  just  referred  to,  which  was  formulated  in 
the  first  important  case  that  arose  under  the  fourth  section.  In 
deciding  the  Georgia  Commission  Cases  (see  p.  96),  however,  the 
Commission  abandoned  this  rule  so  far  as  it  related  to  the  competi- 
tion of  carriers  subject  to  the  act  to  regulate  commerce  and  declared 
that  where  the  dissimilarity  of  circumstances  relied  on  to  justify 
exceptions  to  the  general  rule  were  the  consequence  of  such  competi- 
tion, dissimilarity  could  not  be  set  up  as  a  defense  to  a  complaint  of 
violation  of  the  law,  but  must  be  made  the  basis  of  an  application  to 
the  Commission  for  permission  to  make  the  greater  charge  for  the 
intermediate  haul.  After  adopting  this  interpretation  of  the  law 
the  Commission  for  a  number  of  years  declined  to  consider  evidence 
tending  to  prove  the  existence  of  dissimilar  conditions  arising  through 
the  competition  of  interstate  railway  carriers  or  of  different  markets, 
thus  preventing  the  introduction  of"  testimony  which  the  courts  have 
declared  to  be  of  controlling  importance.  It  is  true  that  this  erro- 
neous interpretation  of  the  law  has  prevented  the  enforcement  of  the 
orders  in  these  cases,  but' it  is  equally  true  that  the  Commission  never 
expected  obedience  to  them,  and  that  they  are  to  be  regarded  as 
strategic  moves  in  a  combat  which  the  Commission  proposed  to  con- 
duct along  lines  that  it  hoped  would  force  the  carriers  to  appeal 
to  it  for  relief.  There  seems  to  be  ample  justification,  not  only  in 
the  case  to  which  it  was  applied,  but  in  most  of  these  cases,  for  the 
observation  of  the  Supreme  Court,  in  deciding  the  Chattanooga  Case 
(see  p.  92),  that  in  making  its  order  "  the  Commission  thou^t  that 
literal  enforcement  would  bring  about  an  injustice  *  *  *."  In 
fact,  before  making  some  of  them,  the  Commission  allowed  an  interval 
to  elapse  for  the  avowed  purpose  of  permitting  applications  for  relief, 
and  it  provided  for  the  suspension  of  several  of  the  orders  after  they 
were  made  in  case  such  application  should  be  made. 
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In  many  of  these  cases  the  courts  distinctly  expressed  the  view 
that  there  was  no  injustice  in  the  rate  relations  which  were  made 
the  subject  of  complaint,  and  there  can  be  no  controversy  over  the 
suggestion  that  their  enforcement  would  have  brought  injustice. 
There  is  probably  no  one  of  these  cases  in  which  the  enforcement  of 
the  Commission's  order  would,  directly,  have  modified  the  rates 
actually  paid.  The  carriers  affected  might  have  been  compelled  to 
withdraw  their  competition  for  the  long-haul  traffic,  but  it  is  not  at 
all  likely  that  in  any  case  they  could  have  afforded  to  reduce  their 
intermediate  rates  to  the  level  j&xed  by  competition  at  the  terminals. 
In  a  few  more  recent  cases  the  Commission  has  recognized  the  ille- 
gality of  its  former  efforts  and  has  given  what  it  has  regarded  as 
sufficient  consideration  to  competition  of  the  character  formerly  de- 
clared to  be  without  effect  as  a  defense.  In  these  cases,  however,  the 
Commission  appears  to  have  fallen  into  the  error  of  imagining  that 
it  was  the  purpose  of  the  law  to  deprive  certain  communities  of 
natural  advantages  of  location  which  enable  them  to  enjoy  the  service 
of  great  and  competing  routes  of  transportation,  by  land  or  by 
water  or  by  both. 

The  Griffin  Case  (see  p.  118)  is  typical.  The  court  said  that  the 
enforcement  of  the  Commission's  order  would,  as  its  first  effect, 
"  immediately  disorganize  and  disarrange  the  entire  commerce  of 
which  Macon  is  the  receiving  and  distributing  point ; "  and  that, 
without  material  benefit  to  the  producers  and  consumers  at  Griffin, 
"the  commerce  of  Macon  would  be  destroyed  in  exact  proportion 
with  its  inability  to  meet  the  prices  of  its  competitors." 

ATTEMPTS  AT  RATE   MAKING. 

The  last  class  of  cases  which  need  be  mentioned  is  that  in  which 
the  Commission  has  attempted  to  control  rates  either  absolutely  or 
relatively.  The  cases  of  this  sort  which  have  gone  to  the  courts  have 
sometimes  been  decided  against  the  Commission,  because  of  its 
attempts  to  exercise  legislative  functions  that  have  never  been  dele- 
gated to  it;  but  a  study  of  the  decisions  themselves  affords  ample 
warrant  for  the  statement  that  the  disapproval  of  the  Commission's 
action  has  usually  extended  to  its  conclusions  upon  the  facts.  Thus, 
in  the  "  Coxe  "  Case  (see  p.  77)  the  court  reported  that  the  basis  of 
the  Commission's  determination  as  to  what  constituted  a  reasonable 
rate  under  the  circumstances  was  an  "  unwarrantable  "  and  "  unre- 
liable "  estimate  which  the  Commission  had  based  upon  "  an  erro- 
neous principle."  In  the  "  Social  Circle  "  Case  (see  p.  79)  the  court 
declared  that  the  Commission  had  omitted  to  consider  a  fact  of  con- 
trolling importance,  and  in  the  "  Cattle  Eaisers' "  Case  (see  p.  123) 
the  Supreme  Court  distinctly  said  that  in  its  opinion  "  the  order  of  the 
Commission  was  not  sustained  by  the  facts  upon  which  it  was  predi- 
cated." 

POWERS   OF   THE   COMMISSION. 

It  is  frequently  urged  that  when  the  courts  have  differed  with  the 
Commission  in  their  conclusions  of  fact  it  has  been  as  a  consequence 
of  the  right  of  the  courts  to  make  their  investigations  as  broad  as 
seems  to  them  desirable.  They  are  not  bound  by  the  testimony  heard 
by  the  Commission.    It  has  been  common  for  new  testimony  to  be 
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introduced  in  the  circuit  courts,  and  some  of  the  decisions  show  that 
this  testimony  has  been  of  controlling  force.  The  investigating 
powers  of  the  Commission,  however,  are  most  ample.  It  is  not 
strictly  bound  by  the  ordinary  rules  of  evidence,  and  the  courts  have 
held  that  in  deciding  whether  their  aid  shall  be  available,  as  provided 
in  the  law,  for  compelling  the  production  of  testimony,  either  oral  or 
documentary,  before  the  Commission,  they  must  be  very  liberal  in 
determining  what  inquiries  are  material  and  relevant.  In  other 
words,  if  in  certain  cases  the  record  made  before  the  Commission  has 
not  been  comijlete  enough  to  afford  the  ba,sis  of  a  satisfactory  deter- 
mination of  the  matters  involved  by  the  courts,  it  has  been  because 
the  Commission  itself  did  not  utilize  the  broad  powers  of  investiga- 
tion conferred  upon  it  by  Congress.  It  has  always  had  the  power  to 
extend  its  investigations  in  any  case  to  the  most  remotely  relevant  or 
material  fact.  If  it  has  failed  to  appreciate  the  importance  of  evi- 
dential facts  which  have  been  brought  out  in  subsequent  proceedings 
before  the  courts,  it  is  certainly  creditable  to  the  wisdom  of  Congress 
that  the  law  has  provided  for  supplementing  its  inquiries. 

The  Commission  is  not  a  powerless  or  impotent  body.  The  inter- 
pretation of  the  present  statute  by  the  courts  is  now  almost,  if  not 
quite,  complete.  If  the  Commission  chooses  frankly  to  accept  the 
definitions  of  its  authority  laid  down  by  the  courts,  and  to  proceed  in 
accordance  with  them,  there  can  be  no  genuine  case  of  injustice  in  the 
relations  between  railway  carriers  and  their  patrons,  in  which  some 
relief  can  not  be  secured  under  the  statute  as  it  stands.  The  records 
show  that  numerous  modifications  in  rate  schedules  have  been  secured 
through  the  operation  of  the  law  and  the  intervention  of  the  Com- 
mission. It  is  only  in  less  than  2  per  cent  of  the.  cases  of  alleged 
injustice  which  have  been  brought  to  the  attention  of  the  Commission 
that  the  record  discloses  that  it  has  not  succeeded  in  doing  that  which 
it  has  attempted.  A  part  of  this  2  per  cent  of  all  the  cases  has  gone 
to  the  courts,  and  in  all  but  three  instances  the  courts  have,  for  one 
reason  or  another,  concluded  that  the  Commission  has  acted  illegally. 

The  brief  epitome  of  the  cases  which  has  been  given  above  is 
supplemented  by  the  memorandum  on  the  following  pages,  in  which 
each  of  them  is  separately  considered  and  analyzed.  There  are  very 
few  in  which  the  extracts  from  the  decision's  of  the  courts  that  are 
given  do  not  show  that,  to  the  judicial  view,  the  action  of  the  Commis- 
sion appeared  to  be  unwise  as  well  as  unlawful. 


MEMORANDUM  IN  RE  REFUSALS  OF  FEDERAL  COURTS  TO 
ENFORCE  THE  ORDERS  OF  THE  INTERSTATE  COMMERCE 
COMMISSION. 


KENTUCKY  AND  INDIANA  BRIDGE  COMPANY  CASE,  a 

"TJie  law  never  contemplated  swell  results." — Decision  of  the  circuit  court  in 

this  case. 

In  this  case  the  Commission  entered  an  order  in  favor  of  the  com- 
plainant which  was  not  obeyed  by  the  defendant  and  proceedings 
were  instituted  in  the  circuit  court  by  the  complainant  before  the 
Commission  for  the  enforcement  of  the  latter's  order.  The  circuit 
court  dismissed  the  complaint  and  no  appeal  was  taken. 

This  is  a  leading  case  in  the  interpretation  of  the  interstate- com- 
merce law,  and  has  apparently  settled  for  all  time  many  important 
points  as  to  the  jurisdiction  and  powers  conferred  upon  the  Commis- 
sion or  which  can  constitutionally  be  conferred  upon  a  body  so  con- 
stituted. These  matters,  however,  are  not  germane  to  the  present 
inquiry,  which  is  whether,  on  the  whole,  the  result  of  the  litigation 
was  in  accordance  with  substantial  justice. 

On  June  5,  1872,  the  Louisville  and  Nashville,  the  Jeffersonville, 
Madison  and  Indianapolis,  and  the  Ohio  and  Mississippi  railway 
companies  entered  into  a  contract  with  the  Louisville  Bridge  Com- 
pany, a  corporation  with  which  the  complainant  in  this  case  after- 
wards became  a  competitor,  the  contract  stipulating,  among  other 
things,  that  the  Ohio  and  Mississippi  Railway  would  forward  over 
the  bridge  of  the  Louisville  Bridge  Company  "  all  the  freight,  pas- 
sengers, mails,  express  matter,  and  other  goods  carried  on  and  over 
their  roads,  to  and  from  Louisville  and  to  and  from  points  which 
require  their  passage  over  the  Ohio  Kiver  at  or  near  Louisville." 
On  September  26,  1886,  the  Ohio  and  Mississippi  entered  into  a  con- 
tract with  the  complainant,  the  Kentucky  and  Indiana  Bridge  Com- 
pany, which  contemplated  the  abandonment  of  the  preexisting  con- 
tract of  the  former  with  the  Louisville  Bridge  Company  and  the 
transfer  of  its  business  across  the  Ohio  River  near  Louisville  to  the 
complainant.  The  continued  use  of  the  bridge  of  the  Louisville 
Bridge  Company  by  the  Ohio  and  Mississippi,  in  accordance  with 
its  former  contract,  was  decidedly  to  the  advantage  of  the  defendant. 

"  The  Kentucky  and  Indiana  Bridge  Company  v.  The  Ijouisville  and  Nashville 
Railroad  Company,  Inter.  Com.  Comm.  (2  I.  O.  C.  Rep.,  1G2),  decided  August 
2,  1888.  The  Kentucky  and  Indiana  Bridge  Company  v.  The  Louisville  and 
Nashville  Railroad  Company,  circuit  court  for  the  district  of  Kentucky  (37 
Fed.  Rep.,  567),  decided  January  7,  1889. 
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In  order  to  compel  such  use  the  defendant  refused  to  interchange 
traffic  with  the  complainant  at  Seventh  street  and  Magnolia  avenue 
in  Louisville,  where  their  lines  were  physically  connected,  and  de- 
manded that  such  traffic  be  delivered  at  one  or  the  other  of  its  four 
freight  yards  in  the  city  of  Louisville.  The  complaint  was  brought 
by  the  Kentucky  and  Indiana  Bridge  Company  for  the  purpose  of 
compelling,  interchange  at  Seventh  street  and  Magnolia  avenue  and 
was  really  intended  to  compel  the  defendant  to  permit  the  Ohio  and 
Mississippi,  which  was  not  a  party  to  the  action,  to  do  that  which 
was  in  violation  of  its  contract  with  the  defendant.  The  order  of 
the  Commission  would  have  produced  this  result,  and'  the  refusal 
of  the  circuit  court  to  enforce  that  order  was  therefore  a  refusal  to 
use  the  process  of  that  court  to  aid  in  the  violation  of  a  contract.  The 
following  is  from  the  decision  of  Judge  Jackson: 

While  the  Ohio  and  Mississippi  Railway  Company  is  not  an  actual  party  to 
this  controversy,  which  this  court  is  required  "  to  hear  and  determine  as  a  court 
of  equity,"  it  is,  however,  perfectly  manifest  that  this  proceeding,  as  well  as 
that  before  the  Commission,  is  intended  for  the  private  benefit  not  merely  nf 
petitioner,  but  of  the  Ohio  and  Mississippi  Railway  Company,  and  its  object 
is  to  relieve  the  latter  from  the  contract  of  June  5,  1872,  in  order  that  petitioner 
may  secure  from  it  the  rental  stipulated  to  be  paid  for  the  use  of  its  bridge, 
the  Ohio  and  Mississippi  Railway  Company  not  being  bound  by  the  contract 
of  September  29,  1886,  to  pay  petitioner  "  any  tolls "  thereunder  until  its 
liability  for  tolls,  charges,  or  rentals  under  the  contract  of  June  5,  1872,  with 
the  Louisville  Bridge  Company  is  removed.  Now,  the  contract  of  June  5,  1872, 
which  the  Ohio  and  Mississippi  Railway  Company  entered  into  with  the  Louis- 
ville Bridge  Company  and  other  railroad  companies,  including  respondent,  and 
in  the  maintenance  and  enforcement  of  which  respondent  has  a  direct  business 
and  pecuniary  interest,  was  neither  abrogated  nor  annulled  by  the  act  to  regu- 
late commerce.  The  provisions  of  that  contract  are  not  in  conflict,  but  in 
strict  conformity,  with  both  the  letter  and  spirit  of  the  act  of  Congress. 

Under  the  terms  and  operation  of  that  contract,  which,  is  still  in  full  force, 
as  against  the  Ohio  and  Mississippi  Railway  Company  and  all  parties  thereto, 
the  Ohio  and  Mississippi  Railway  Company  had  and  enjoyed  all  reasonable, 
proper,  and  equal  facilities  with  any  and  every  other  railroad  company  entering 
I;Ouisville  from  the  north  side  of  the  Ohio  River  and  interchanging  traffic 
with  respondent.  It  voluntarily  abandoned  these  facilities  in  1888,  changed  its 
business  to  the  petitioner's  bridge,  not  In  the  Interest  of  the  public  or  of  the 
interstate  commerce  it  handled,  but  for  its  private  benefit  and  advantage;  and 
petitioner  now  seeks  to  secure  for  it,  as  well  as  for  itself,  the  same  terms  and 
facilities  which  existed  under  the  contract  of  June  5,  1872,  and  without  sub- 
jecting either  to  the  obligation  of  compensating  respondent  or  sharing  in  the 
expense  of  an  interchange,  as  provided  in  the  contracts  of  May  22,  1873,  and 
May  16,  1888.  The  act  to  regulate  commerce,  no  more  than  the  act  of  June  15, 
1866  (sec.  5258,  Rev.  Stat.  U.  S.),  was  never  intended  to  Invade  the  domain  of 
private  contracts  between  common  carriers,  which  were  valid  when  made,  and 
are  not  in  conflict  with  the  provisions  of  the  law. 

In  Railroad  Co.  v.  Richmond,  19  Wall.,  590,  the  Supreme  Court  says  of  such 
contracts  "  that  the  observance  of  good  faith  between  parties  and  the  upholding 
of  private  contracts  and  enforcing  their  obligations  are  matters  of  higher 
moment  and  importance  to  the  public  welfare  and  more  far  reaching  in  their 
consequences  than  the  public  policy  sought  to  be  established  in  the  facilitation 
of  commercial  Intercourse  among  the  States,  which  the  act  of  June  15,  1866, 
aimed  to  promote."  Under  such  circumstances  as  surround  the  parties,  neither 
the  Ohio  and  Mississippi  Railway  Company  nor  the  petitioner,  who,  for  private 
fidvantage,  is  cooperating  with  the  Ohio  and  Mississippi  Railway  Company  in 
trying  to  escape  from  the  obligations  of  said  contract  of  June  5,  1872,  are  in  a 
position  to  commend  themselves  to  the  favorable  consideration  of  a  court  of 
equity,  and  no  strained  construction  of  the  law  should  be  made  in  order  to  afford 
them  or  either  of  them  the  relief  they  seek  at  tlie  bands  of  the  court 
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On  the  question  of  fact  as  to  whether  the  point  of  interchange  de- 
manded by  the  complainant  was  a  suitable  one  the  Commission  and 
the  court  differed  widely.    The  Commission  said : 

We  hold  that  the  point  of  connection  at  Seventh  street  and  Magnolia  avenue, 
in  Louisville,  is  a  convenient  and  suitable  point  for  making  exchange  of  traffic 
between  complainant  and  any  carrier  that  may  make  use  of  its  tracks  and  the 
defendant. 

The  court,  on  the  same  point,  said : 

The  fourth  point  presented  in  this  case,  which  is  whether  petitioner's  con- 
nection with  respond«it's  road  at  Seventh  street  and  Magnolia  avenue,  in  Louis- 
ville, is  a  proper,  suitable,  and  convenient  place  for  the  interchange  of  traffic 
between  them  and  the  railroads  using  petitioner's  track,  and  whether  respond- 
ent's refusal  to  interchange  at  said  point  is  an  unreasonable  and  unjust  dis- 
crimination against  the  petitioner  and  the  carriers  using  its  tracks,  involves 
questions  both  of  fact  and  law.    *    *    * 

Now,  it  clearly  appears  from  the  foregoing  statement  of  facts  that  respondent 
has  already  established,  and  has  in  use  in  the  city  of  Louisville,  four  suitable, 
ample,  and  conveniently  located  and  fully  equipped  yards  and  depots,  at  one  or 
the  other  of  which  it  receives  and  delivers  all  freights  arriving  at  or  departing 
from  Louisville,  and  makes  all  its  interchanges  of  freight  with  other  lines, 
furnishing  to  the  latter  at  said  places  "  all  reasonable,  proper,  and  equal  facili- 
ties," not  only  for  such  interchange  of  traffic,  but  also  "for  receiving,  forwarding, 
and  delivering  of  passengers  and  property  to  and  from  its  line  or  lines,  and  those 
connecting  therewith,"  and  does  this  without  discrimination  in  its  rates  and 
charges  as  between  such  connecting  lines.  At  petitioner's  Seventh  street  and 
Magnolia  avenue  connection  neither  respondent  nor  petitioner  has  any  yard, 
station,  or  depot;  neither  owns  any  ground  there  except  respondent's  right  of 
way,  66  feet  in  width,  on  which  Its  double  main  tracks  are  located ;  neither  has  any 
buildings,  sheds,  or  platforms  there  for  the  reception  and  accommodation  of 
freights  to  be  handled  and  exchanged  at  that  point ;  nor  has  either  of  them  any 
clerks  or  employees  stationed  there  for  the  inspection  of  cars,  receipting  for 
freights,  etc.  Without  such  accommodations,  and  without  the  employment  of 
such  clerical  force  located  there,  an  interchange  of  traffic  at  said  point  can  not 
be  made  in  a  proper  and  convenient  way  to  either  party.    *    *    * 

With  no  facilities  at  said  Seventh  street  and  Magnolia  connection  for  the 
interchange  of  traffic,  or  for  the  receiving,  forwarding,  and  delivering  of  prop- 
erty there,  and  being  under  no  legal  duty  or  obligation  to  provide  such  facili- 
ties at  said  point,  upon  what  principle  can  it  be  successfully  asserted  that  in 
declining  to  transact  such  business  at  such  place  respondent  is  refusing  or 
denying  to  petitioner  and  the  roads  using  its  track  "  all  proper,  reasonable,  and 
equal  facilities  "  for  the  interchange  of  traffic,  or  for  receiving,  forwarding,  and 
delivering  of  property,  such  as  it  has  provided  and  affords  to  other  connecting 
lines  at  its  Ninth  and  Broadway  yard  and  depot?    *    *    * 

It  is  perfectly  manifest  from  the  location  of  the  said  Seventh  street  and  Mag- 
nolia connection,  and  from  the  lack  of  all  suitable  and  proper  accommodations 
there  for  conducting  the  business  involved  in  the  interchange  of  freights,  and 
from  the  manner  in  which  such  freight,  whether  in  carload  or  broken  lots, 
would  have  to  be  handled  by  respondent,  that,  if  respondent  is  required  to  fur- 
nish at  that  point  all  proper,  reasonable,  and  equal  facilities,  or,  as  required  by 
the  order  of  the  Commission,  "  the  same  equal  facilities  "  which  it  furnishes  and 
affords  to  the  lines  connecting  with  it  at  Ninth  and  Broadway  yard,  petitioner 
will  thereby  secure  benefits  and  advantages  superior  to  those  conferred  upon  any 
other  connecting  line  or  lines,  and  largely,  if  not  entirely,  at  respondent's  ex- 
pense. The  order  of -the  Commission  imposes  no  terms  and  conditions  under 
which  the  interchange  at  said  connection  shall  be  made.    *    *    * 

But  without  the  imposition  of  such  terms  and  conditions  it  is  clear  that  peti- 
tioner and  the  railroads  using  its  tracks  and  seeking  an  interchange  at  said 
connection  will  secure,  without  cost  to  themselves  or  compensation  to  respond- 
ent, services  and  the  benefit  of  facilities  and  of  employees,  for  which  other  con- 
necting lines  interchanging  at  other  places  make  respondent  compensation,  and 
bear  their  proportion  of  the  terminal  expense.  The  law  never  contemplated 
Buch  results. 
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PARTY  RATE  CASE.o 

"It  was  not  the  design  of  the  act  to  stifle  competition." — Decision  of  the  Supreme 

Court  in  this  case. 

The  Commission's  order  in  this  case  did  not  have  the  approval  of 
either  of  the  courts  which  passed  upon  it.  It  is  worth  noting  that 
while  the  original  complaint  was  filed  with  the  Conunission  on  July 
10,  1889,  and  decision  rendered  on  February  21,  1890,  seven  months 
and  eleven  days  thereafter,  the  petition  for  the  enforcement  of  the 
Commission's  order  which  was  filed  in  the  circuit  court  on  May  1, 
1890,  was  dismissed  by  that  court  on  August  11,  1890,  or  only  three 
months  and  eleven  days  later. 

The  complainant  in  this  case,  being  a  railway  company,  was  en- 
gaged in  competition  with  the  defendant  for  passenger  traffic,  and  the 
latter  chose  to  offer  prospective  passengers  opportunity  to  combine  in 
parties  of  ten  or  more  and  to  purchase  single  tickets  covering  such 
groups  of  travelers  at  a  lower  average  charge  per  capita  than  the  single 
fare  at  the  same  time  in  force.  Tickets  of  this  class  had  long  been 
known  in  railway  practice  by  the  name  of  "  party -rate "  tickets. 
The  complainant  did  not  care  to  issue  tickets  of  this  sort,  but  ob- 
jected to  the  business  which  they  attracted  going  exclusively  to  its 
rival.  The  former,  therefore,  wished  to  have  the  practice  of  issuing 
such  tickets  declared  illegal.  The  party  rates  of  the  defendant  were 
not  restricted  to  any  particular  class  or  section  of  the  public,  but  were 
open  to  all.     On  this  point  the  Commission  said : 

By,  the  party-rate  system  the  carrier  says  to  all  persons,  in  substance,  If 
you  want  one  ticket  for  the  transportation  of  ten  or  more  persons  on  the  same 
train  to  the  same  destination  you  can  have  it  at  a  specified  reduced  rate  below 
the  regular  rates. 

The  precise  question  before  the  Commission  was  whether  persons 
traveling  in  groups  of  ten  or  more  are  carried  under  circumstances 
and  conditions  substantially  similar  to  other  persons  traveling  at  the 
same  time,  singly,  between  the  same  points  in  the  same  direction. 
The  broader  question  now  under  discussion  is  whether  there  is  sub- 
stantial injustice  in  charging  the  former  less  than  the  latter.  The 
Commission  discussed  both  questions  and  decided  them  both  in  the 
affirmative;  the  circuit  court  and  the  Supreme  Court  also  discussed 
them  both  and  decided  both  in  the  negative.  Judge  Jackson,  who 
rendered  the  decision  in  the  circuit  court,  said : 

Now,  it  is  neither  claimed  nor  proved  in  the  present  case  that  defendant's 
charges,  either  for  single  passenger  or  "  party-rate  "  tickets,  are  in  themselves 
unjust  and  unreasonable.  On  the  contrary,  both  rates  are  shovi^n  to  be  just 
and  reasonable.  The  public  has,  therefore,  no  ground  of  complaint  on  that 
score,  nor  has  any  legitimate  complaint  been  made  on  its  behalf  either  by  the 
original  petitioner  or  by  the  Commission. 

a  Pittsburg,  Cincinnati  and  St.  Louis  Railway  Company  v.  Baltimore  and  Ohio 
Railroad  Company;  Inter.  Com.  Comm.  (3  I.  C.  C.  Rep.,  465),  decided  Febru- 
ary 21,  1890.  Interstate  Commerce  Commission  v.  Baltimore  and  Ohio  Railroad 
Company;  circuit  court,  southern  district  of  Ohio  (43  Fed.  Rep.,  37),  decided 
August  11,  1890.  Interstate  Commerce  Commission,  appellant,  v.  Baltimore  and 
Ohio  Railroad  Company ;  Supreme  Court  of  the  United  States  (145  U.  S.,  263), 
decided  May  16,  1882, 
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Further  along  in  the  decision,  taking  up  the  question  of  relative 
justice,  he  said : 

It  is  clearly  shown  by  ihe  proof  that  the  same  business  reasons,  considera- 
tions, circumstances,  and  conflitious  which  induce  the  most  enlightened  railroad 
management,  having  due  regard  both  to  the  interests  of  their  lines  and  to  the' 
convenience  of  the  public,  to  make  reduced  rates  on  mileage,  excursion,  long 
distances,  round  trip,  time  trip,  or  specified  number  of  trip  tickets  apply  in 
all  their  force  to  "  party-rate "  tickets  for  ten  or  more  persons  traveling  to- 
gether in  one  body  on  a  single  ticket.  Reduced  rates  to  these  several  classes 
or  descriptions  of  passenger  traffic  rest  upon  the  same  general  principle,  which 
the  act  to  regulate  commerce  nowhere  calls  in  question,  that  common  carriers 
may  rightfully  so  adjust  their  charges  as  to  encourage  and  develop  travel ; 
that  the  amount  or  volume  of  such  traffic  is  a  legitimate  element  to  be  consid- 
ered In  determining  what  reduction  should  be  made  over  local  or  ordinary  rates, 
so  as  to  make  both  correspond  with  the  cost  of  service  and  the  fair  profit  which 
the  carrier  is  entitled  to  earn  from  each  class  of  travel.  Quantity  of  traffic 
affects  both  the  cost  of  service  and  the  legitimate  profit  which  may  be  de- 
manded for  such  service.  When  the  profit  on  frequency  of  trips  or  on  larger 
numbers  transported  at  reduced  rates  reasonably  corresponds  with  the  fair 
profit  of  the  carrier  on  a  single  trip  or  smaller  number  transported  at  the 
ordinary  higher  rate,  the  carrier  making  such  an  adjustment  of  its  charges 
with  a  view  of  encouraging  and  developing  its  legitimate  business  is  only  put- 
ting into  practice  the  reasonable  and  well-settled  business  principle  of  every 
avocation  or  trade,  which  recognizes  quantity,  whether  arising  from  the  num- 
ber or  size  of  the  transactions,  as  a  proper  element  in  the  consideration  and 
adjustment  of  the  price.  No  complaint  was  ever  made  against  common  carriers 
acting  upon  this  principle.     •     *     * 

The  evidence  before  us  shows  that,  if  "  party-rate  "  tickets,  as  described  and 
used  by  defendant,  can  not  be  lawfully  issued  or  should  be  discontinued,  the 
revenues  of  common  carriers  derived  from  passenger  traffic  will  be  seriously 
impaired,  while  the  convenience  and  benefit  to  the  public,  traveling  in  parties 
or  bodies  of  ten  or  more,  such  as  amusement  companies,  associations,  clubs, 
organizations,  delegates,  and  representatives  attending  conventions,  religious, 
educational,  or  political,  will  at  the  same  time  be  greatly  interrupted  and 
prejudiced. 

The  Supreme  Court  sustained  the  view  of  the  circuit  court,  and 
the  decision  by  Judge  Brown  received  the  unanimous  approval  of 
his  colleagues.  It  repeats  much  of  the  reasoning  adopted  by  Judge 
Jackson  and  only  a  brief  quotation  need  be  made. 

In  part,  the  Supreme  Court  said : 

These  tickets  then  being  within  the  commutation  principle  of  allowing  re- 
duced rates  in  consideration  of  increased  mileage,  the  real  question  is,  whether 
this  operates  as  an  undue  or  unreasonable  preference  or  advantage  to  this  par- 
ticular description  of  traffic,  or  an  unjust  discrimiilation  against  others.  *  *  * 
Even  if  the  same  reduced  rate  be  allowed  to  every  one  doing  the  same  amount 
of  business,  such  discrimination  may,  if  carried  too  far,  operate  unjustly  upon 
the  smaller  dealers  engaged  in  the  same  business  and  enable  the  larger  ones 
to  drive  them  out  of  the  market.  The  same  result,  however,  does  not  follow 
from  the  sale  of  a  ticket  for  a  number  of  passengers  at  a  le^s  rate  than  for  a 
single  passenger;  it  does  not  operate  to  the  prejudice  of  the  single  passenger, 
who  can  not  be  said  to  be  injured  by  the  fact  that  another  is  able  in  a  particular 
instance  to  travel  at  a  less  rate  than  he.  If  it  operates  injuriously  toward  any- 
one it  is  the  rival  road,  which  has  not  adopted  corresponding  rates ;  but,  as 
before  observed,  it  was  not  the  design  of  the  act  to  stifle  competition,  nor  is 
there  any  legal  injustice  in  one  person  procuring  a  particular  service  cheaper 
than  another. 

*  ****** 

The  evidence  shows  that  the  amount  of  business  done  by  means  of  these 
party-rate  tickets  is  very  large;  that  theatrical  and  operatic  companies  base 
their  calculation  of  profits  to  a  certain  extent  upon  the  reduced  rates  allowed 
by  railroads;  and  that  the  attendance  at  conventions,  political  and  religious, 
social  and  scientific,  is,  in  a  great  jpeasurp  ^^terniiiied  by  the  ability  of  the 
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delegates  to  go  and  come  at  a  reduced  charge.  If  these  tickets  were  withdrawn 
the  defendant  road  would  lose  a  large  amount  of  travel  and  the  single-trip 
passenger  would  gain  absolutely  nothing. 

SAN  BERNARDINO  CASE,  a 

"  The  facts    *    »    »    (jj.g  ^j^eiy  different  from  those  set  out  in  the  report  of 
the  Commission." — Decision  of  the  circuit  court  in  this  case. 

In  this  case  the  Board  of  Trade  of  San  Bernardino  contended  that 
the  higher  charges  from  New  York,  Cincinnati,  Detroit,  Chicago, 
and  St.  Louis  to  San  Bernardino  than  from  the  same  points  over  the 
same  lines  to  Los  Angeles,  a  more  distant  point,  were  in  violation  of 
the  fourth  section,  or  long  and  short  haul  clause,  of  the  interstate- 
commerce  law.  This  clause  forbids  higher  charges  to  intermediate 
than  to  more  distant  points  on  the  same  line  in  the  same  direction 
when  the  transportation  to  the  points  compared  is  contemporaneous 
and  is  undertaken  under  "  substantially  similar  circumstances  and 
conditions."  The  defendant  alleged  that  the  lower  charge  to  Los 
Angeles  was  justified  by  dissimilar  conditions  growing  out  of  water 
competition  at  thaf  point  which  did  not  exist  at  San  Bernardino. 
The  Commission  decided  in  favor  of  the  complainant,  denying  the 
existence  of  actual  water  competition  at  Los  Angeles,  and  declaring 
that  potential  competition  could  not  be  made  to  justify  an  exception 
to  the  ground  rule  of  the  fourth  section.  Its  order  required  the  dis- 
continuance of  the  existing  relation  on  September  1,  1890.  It  would 
have  been  satisfied  either  by  a  reduction  of  the  San  Bernardino  rates 
or  by  advancing  the  Los  Angeles  rates. 

As  this  order  was  not  obeyed,  the  Commission  appealed  to  the  cir- 
cuit court  for  its  enforcement.  The  court  decided  adversely  to  the 
Commission.     In  its  opinion  it  declared  that : 

The  common  carrier  can  not  be  required  to  ignore  or  overcome  existing  differ- 
ences in  the  transportation  facilities  of  different  localities,  created,  not  by  Its 
own  arbitrary  action,  but  by  nature  or  by  enterprises  beyond  its  control. 

The  defendant  before  the  court  contended  that  the  Commission's 
findings  of  fact  did  not  accurately  portray  the  real  conditions  which 
controlled  the  transportation  to  Los  Angeles  and  San  Bernardino, 
respectively,  and  the  court  declared  that  with  respect  to  the  water 
competition  at  Los  Angeles  the  facts  were  "  widely  different  from 
those  set  out  in  the  report  of  the  Commission."  After  quoting  at 
length  testimony  which  clearly  establishes  the  existence  of  actual 
water  competition,  of  controlling  force  and  amount,  at  Los  Angeles, 
the  court  said :  ' 

The  testimony  in  the  case  is  altogether  too  voluminous  to  refer  to  in  detail,  but 
I  think  it  is  safe  to  say,  generally,  thq.t  it  shows  that  the  water  carriers  mentioned 
are  now,  and  that  some  of  them  for  years  past  have  been,  competing  with  the  over- 
land railroads  for  the  carriage  of  general  freight,  including  the  commodities 
mentioned  in  the  petition,  from  the  cities  and  country  east  of  the  Missouri  River 
to  the  Pacific  coast,  including  the  city  of  Los  Angeles ;  that  they  are  and  have 
been  actively  engaged  in  such  transportation,  soliciting  the  freight  and  carrying 

«  The  San  Bernardino  Board  of  Trade  v.  The  Atchison,  Topeka  and  Santa  Fe 
Railroad  Company  et  al. ;  Interstate  Commerce  Commission  (4  I.  C.  0.  Eep., 
104),  decided  July  19,  1890.  Interstate  Commerce  Commission  v.  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company  et  al. ;  Circuit  Court  of  Southern  Dis- 
trict of  California  (50  Pea.  Rep.  295),  decide4  April  25,  1892. 


APPENDIX   P. 


721 


what  they  can  get,  and  that  they  actually  do  carry  an  Important  part  of  many 
of  the  commoditleB  mentioned  in  the  petition. 

The  fact  that  such  means  of  transportation  actually  exist  and  is  actually  and 
actively  seeking  the  traffic  constitutes  competition,  and  was  doubtless  one  of  the 
most  Important  factors  in  making  Los  Angeles  a  terminal  point.  Not  only  does 
the  evidence  show  that  such  water  competition  exists,  but  it  shows  that  the  ship- 
ments by  water  are  Increasing,  and  a  number  of  the  witnesses  testify  that  in  the 
event  the  all-rail  rates  should  be  increased  from  what  they  are  now  >  it  would 
result  in  much  larger  shipments  by  water,  both  in  quantity  and  kind.  For  the 
reason  stated  I  am  of  the  opinion  that  the  circumstances  and  conditions  attend- 
ing the  transportation  of  the  commodities  in  question  to  lios  Angeles  and  San 
Bernardino  are  essentially  dissimilar,  and  therefore  that  the  long  and  short 
haul  clause  of  the  interstate-commerce  act  does  not  apply  to  the  case.  As  has 
been  said,  it  is  not  claimed  that  the  rates  to  San  Bernardino  are  otherwise 
unjust  or  unreasonable. 

THE  COXE  CASE.o 


"  The  Commission's  estimate    *    *    *    rests  upon  an  erroneous  principle  and  is 
unreliable." — Decision  of  the  circuit  court  in  this  case. 

The  object  of  the  original  complaint  in  this  case  was  to  secure  a 
reduction  in  the  charges  for  carrying  anthracite  from  the  mines 
owned  by  the  complainant  to  Perth  Amboy,  N.  J.,  the  tide- water  point 
reached  by  the  defendant.  The  Commission  ordered  a  reduction,  and 
afterwards  petitioned  the  circuit  court  to  enforce  its  order.  After  an 
adverse  decision  by  the  circuit  court  the  Commission  appealed  to  the 
circuit  court  of  appeals,  but  subsequently  withdrew  its  appeal.  In 
denying  the  request  of  the  Commission  the  circuit  court,  in  an  opinion 
by  Judge  Acheson,  said : 

The  Commission  found,  and  in  its  report  states,  that  the  operating  cost  of 
carrying  a  ton  of  anthracite  coal  from  the  Lehigh  anthracite  regions  to  Perth 
Amboy  was  85  cents.  This  conclusion  the  Commission  deduced  from  the  Lehigh 
Valley  Railroad  Company's  annual  report  for  the  year  ending  November  30, 
1887.    In  the  report  of  the  Commission  are  the  following  statements  and  tables : 

"The  business — receipts,  with  sources  from  which  derived;  expenses,  and 
on  what  account  incurred — for  year  ending  November  30,  1887,  as  appears  from 
the  annual  report  of  said  railroad  company,  were : 


Cari'iedl  mile.  Gross  receipts.     Expenses.     Net  receipts. 


Coal tons- 

Other  freight do.. 

Passenger,  express,  and  mall 

Total 


613,889,171.02 
253,564,921.56 
44,512,264.10 


$6,165,411.29 
2,430,761.13 
1,122,833.65 


$3,431,609.83 

1,902,695.93 

808,190.49 


$2,733,801.46 
526,165.20 
814,693.16 


9,719,056.07 


6,142,396.25 


3,567,659.82 


* 

"  From  the  above  reported  facts  it  appears  that  the  ton-mile  receipts,  expenses, 
and  profits,  or  net  receipts,  for  the  year  1887  were  on : 

Gross  receipts 

per  ton  per 

mile. 

Expenses  per 
ton  per  mile. 

Net  receipts 

per  ton  per 

mile. 

Coal 

MilU. 
12.00 
9.58 

Mills. 

6.67 
7.50 

Mills. 

5.32 

2.08 

"Coxe  Brothers  &  Co.  v.  The  Lehigh  Valley  Railroad  Company,  Interstate 
Commerce  Commission  (4  I.  0.  O.  Rep.,  535),  decided  March  13,  1891 ;  Interstate  , 
Commerce  Commission  v.  Lehigh  Valley  Railroad  Company,  circuit  court,  east- 
ern district  of  Pennsylvania  (74  Fed.  Rep.,  784),  decided  May  11,  1896;  Inter- 
state Commerce  Commission,  appellant,  v.  Lehigh  Valley  Railroad  Company, 
circuit  court  of  appeals,  third  circuit  (32  Fed.  Rep.,  1002),  minute  of  withdrawal 
ol  suit  on  motion  of  appellant. 
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"  Tbe  operatiug  expenses  for  the  transportation  of  all  freight  are  63  per  cent 
of  the  reported  operating  income,  while  the  cost  of  transporting  coal  is  but  56 
per  cent  of  the  income  from  coal,  as  appears  from  the  said  annual  report  of  1887. 
The  estimated  cost  of  carrying  coal  from  the  Lehigh  and  Mahanoy  regions  to 
Perth  Amboy,  based  on  said  report,  is  85  cents  per  ton,  which,  for  the  group  or 
average  distance  of  149  miles,  is  nearly  6  mills  per  ton  per  mile,  taking  the  tide 
coal  as  an  average,  some  being  carried  to  other  points  at  lower  and  some  at 
higher  rates." 

Now,  certainly,  there  is  no  statements  in  the  railroad  company's  report  to  the 
effect  that  the  cost  of  carrying  coal  from  the  Lehigh  and  Mahanoy  regions  to 
Perth  Amboy  was  85  cents  per  ton.  That  is  the  estimate  of  the  Commission, 
and  it  purports  to  rest  upon  the  report  of  the  railroad  company  for  the  year 
1887.  That  report  shows  that  the  gross  recei])ts  from  all  coal  carried  by  the 
defendant  during  the  year  averaged  12  mills  per  ton  per  mile,  and  that  the 
average  cost  of  carrying  each  ton  of  coal  per  mile  was  6.67  mills.  Upon  the 
basis  of  this  average  cost  per  mile,  namely,  6.67  mills,  the  cost  of  transporting 
a  ton  of  coal  from  the  Lehigh  and  Mahanoy  regions  to  Perth  Amboy  (149  miles) 
would  be  99.38  cents.  By  what  method,  then,  did  the  Commission  proceed  in 
making  its  estimate?  No  satisfactory  answer  to  this  inquiry  is  to  be  found  in 
the  report  of  the  Commission.  The  counsel  for  the  Commission,  In  a  supple- 
mental brief  furnished  the  court  since  the  hearing  of  the  case,  makes  this  ex- 
planation :  "  The  correct  method  of  obtaining  such  cost  of  transportation,  and 
the  method  which  the  Commission  has  again  stated,  since  the  argument,  to  have 
been  the  one  adopted  by  it,  is  shown  as  follows." 

The  counsel  then  states  that  the  Commission  found  from  the  railroad  com- 
pany's report  for  1887  that  the  operating  expense  on  all  coal  carried  from  all 
points  of  shipment  to  all  destinations  during  that  year  was  about  56  per  cent 
of  the  gross  coal  receipts ;  that  the  Commission  ascertained  that  the  average 
rate  charged  by  the  conii)any  for  carrying  the  larger  sizes  of  coal  from  the 
Lehigh  and  Mahanoy  mines  to  Perth  Amboy  in  1S87  was  $1.54  per  ton,  and  that 
the  average  rate  charged  upon  the  pea,  backwheat,  and  culm  was  $1.36  per  ton;  ■ 
that  the  Commission  estimated  that  75  per  cent  of  this  tonnage  took  the  $1.54 
average  rate,  and  that  25  per  cent  thereof  took  the  $1.36  average  rate,  and 
hence  that  the  average  revenue  per  ton  from  this  tidal  qoal  was  $1,495.  The 
counsel's  brief  then  loroceeds  thus : 

"  The  fair  average  gross  receipts  per  ton  actually  obtained  by  the  company 
in  1887  for  carrying  anthracite  coal  from  the  Lehigh  and  Mahanoy  mines  to 
Perth  Amboy  having  thus  been  found  to  be  $1,495  per  ton,  and  it  having  also 
been  ascertained,  as  above  shown,  that  nearly  56  per  cent  of  the  company's 
gross  revenue  from  coal  was  absorbed  by  the  cost  of  carriage,  it  follows  that 
56  per  cent  of  the  average  rate  of  $1,495  per  ton  would  furnish  83.7  cents  as 
the  basis  on  which  to  estimate  the  cost  of  carrying  a  ton  from  said  coal  regions 
to  Perth  Amboy  in  1887.  The  Commission,  to  be  entirely  safe,  increased  this 
by  1.3  cents,  and  placed  its  estimate  of  the  cost  of  carriage  at  85  cents  per  ton. 
The  calculation  above  described  applies  the  coefficient  of  expenses  on  coal  traffic 
(56  per  cent  of  gross  receipts)  directly  to  the  traffic  in  question  and  the  receipts 
actually  received  for  its  transportation." 

If  the  explanation  thus  given  by  the  counsel  for  the  Commission  Is  a  correct 
statement  of  the  method  pursued  by  the  Commission  in  making  its  estimate  of 
85  cents,  then,  in  our  judgment,  that  method  is  without  justification.  For  having 
adopted  an  estimated  average  rate  of  revenue,  namely,  $1,495,  from  each  ton  of 
coal  carried  over  the  149  miles  from  the  Lehigh  and  Mahanov  regions  to  Perth 
Amboy,  the  Commission  assumed  that  the  expenses  of  the  transportation  of  coal 
over  this  particular  branch  of  the  defendant's  railroad  system  was  necessarilv 
only  the  average  cost  of  the  carriage  of  all  coal  upon  the  defendant's  entire 
system.  The  assumption  which  thus  underlies  the  Commission's  estimate  is 
unwarrantable.  Merely  because  the  cost  of  carriage  of  all  coal  upon  the  defend- 
ant's entire  railroad  system  from  all  points  of  shipment  to  all  destinations  was 
56  per  cent  of  the  gross  receipts  from  all  coal,  is  no  reason  for  concluding  that 
upon  a  particular  line  or  part  of  the  system  the  cost  of  carriage  bears  the  same 
ratio  to  the  coal  receipts  from  that  particular  line  or  part.  The  railroad  com- 
pany's report  for  1887,  upon  which  the  Commission  based  its  estimate,  does  not 
furnish  the  data  by  which  the  actual  cost  of  carrying  coal  from  the  Lehigh  and 
Mahanoy  mines  to  Perth  Amboy  can  be  ascertained.  The  Commission,  there- 
fore, resorted  to  an  estimate  of  the  carrying  cost.    That  estimate,  however,  as  ■ 
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.we  have  seen,  rests  upon  an  erroneous  principle,  and  is  unreliable.     Hence  the 
order  based  thereon  can  not  be  sustained,  and  is  not  to  be  judicially  enforced. 

We  have  only  to  add  that  the  evidence  before  us  is  quite  convincing  that  the 
actual  cost  of  transporting  coal  from  the  Lehigh  and  Mahanoy  regions  to  Perth 
Amboy  was  and  is  considerably  more  than  85  cents  per  ton. 

THE  SOCIAIi  CIRCLE  CASE.a 

"  If  the  Commission,  instead  of  withholding  judgment  in  such  a  matter  until  an 
issue  shall  he  made  and  the  facts  found,  itself  fixes  a  rate,  that  rate  ix  pre- 
judged hy  the  Commission  to  6e  reasonable."  Decision  of  the  Supreme  Court 
in  this  case. 

This  case  is  especially  interesting  because  it  is  the  only  one  in  which 
any  part  of  an  order  of  the  Interstate  Commerce  Commission  has 
received  the  approval  of  the  United  States  Supreme  Court.  The 
original  complaint  involved  the  rate  on  buggies,  carriages,  and 
freight  taking  "  first-class  "  rates  from  Cincinnati  to  Social  Circle, 
Ga.,  and  from  the  same-point  to  Atlanta.  The  complaint  concerning 
the  rate  to  Social  Circle  involved  the  fourth  section,  or  long  and  short 
haul  clause,  of  the  law,  and  the  facts  showed  that  while  the  rate  to 
Social  Circle  was  $1.37  per  100  pounds,  the  same  kind  of  freight 
was  carried  through  Social  Circle  to  Augusta  for  $1.07  per  100 
pounds.  The  Atlanta  rate  was  alleged  to  be  unjust  in  comparison 
with  that  to  Augusta  because  both  were  the  same,  while  the  route 
through  Atlanta  to  Augusta  was  171  miles  longer  than  the  route  to 
Atlanta.  On  both  points  the  Commission  decided  in  favor  of  the 
complainant.  The  defendants  were  ordered  to  "  cease  and  desist " 
from  charging  more  from  Cincinnati  to  Social  Circle  than  to  Augusta 
and  from  charging  more  than  $1  per  100  pounds  to  Atlanta. 

The  circuit  court  refused  to  enforce  any  part  of  this  order  and  dis- 
missed the  petition  of  the  Commission.  Its  refusal,  so  far  as  concerns 
the  Social  Circle  rate,  was  based  wholly  upon  its  interpretation  of 
the  meaning  of  the  word  "  line  "  in  the  interstate-commerce  law,  and 
the  decision  contains  no  statement  of  the  views  of  the  court  as  to  the 
substantial  justice  of  charging  more  to  Social  Cii'cle  than  to  Augusta. 
As  the  order  of  the  Commission,  so  far  as  it  affected  the  Social  Circle 
rate,  was  subsequently  approved  and  its  enforcement  decreed  by  the 
Supreme  Court,  it  is  not  necessary  now  to  consider  that  question. 
On  the  point  of  the  reasonableness  of  the  Atlanta  rate  all  of  the 
courts  which  passed  upon  the  case  disagreed  with  the  Commission. 
The  report  of  the  latter  indicates  that  it  did  not  have  a  great  deal  of 
evidence  on  which  to  decide  this  point.    The  following  is  an  extract : 

The  only  testimony  offered  or  heard  as  to  the  reasonableness  of  the  rate  to 
Atlanta  in  question  was  that  of  the  vice-president  of  the  Cincinnati,  New 
Orleans  and  Texas  Pacific  Company,  whose  deposition  was  taken  at  the  instance 

"The  James  &  Mayer  Buggy  Company  v.  The  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Company,  The  Western  and  Atlantic  Railroad  Company, 
and  The  Georgia  Railroad  Company;  Interstate  Commerce  Commission  (4  I.  0. 
C.  Kep.,  744),  decided  June  29,  1891.  Interstate  Commerce  Commission  v.  Same 
Defendants;  Circuit  Court  Northern  District  of  Georgia  (56  Fed.  Rep.,  925), 
decided  June  3,  1893.  Interstate  Commerce  Commission,  Appellant,  v.  Same 
Defendants;  Circuit  Court  of  Appeals,  Fifth  Circuit  (4  Inter.  Com.  Rep.,  582), 
decided  May  29,  1894.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway 
Company  et  al..  Appellants,  v.  Interstate  Commerce  Commission;  Interstate 
■Commerce  Commission,  Appellant,  v.  Cincinnati,  New  Orleans  and  Texas  Pacific; 
Supreme  Court  (162  U.  S.,  184),  decided  March  30,  1896. 
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of  sakl  company.  The  witness  testified  that  he  had  been  in  the  railroad  service 
about  iweiilj-six  years,  and  had  much  to  do  with  rates  during  all  that  time, 
and  that  lie  considered  $1.01  per  100  pounds,  in  less  than  carloads,  a  reasonable 
rate  on  flrst-chiss  freight  from  Cincinnati,  Ohio,  to  Atlanta,  Ga.  This  state- 
ment or  estimate  of  the  rate  from  Cincinnati  to  Atlanta,  we  believe,  is  fully 
as  high  as  it  may  reasonably  be,  if  not  higher  than  it  should  be ;  but  without 
more  thorough  investigation  than  it  is  now  practicable  to  malie  we  do  not  feel 
justified  in  determining  upon  a  more  moderate  rate  than  $1  per  100  pounds  of 
first-class  freight  in  less  than  carloads.  The  rate  on  this  freight  from  Cincin- 
nati to  Birmingham,  Ala.,  is  89  cents,  as  compared  with  $1.07  to  Atlanta,  the 
distance  being  substantially  the  same.  There  is  apparently  nothing  in  the 
nature  and  character  of  the  service  to  justify  such  difference,  or,  in  fact,  to 
warrant  any  substantial  variance  in  the  Atlanta  and  Birmingham  rates  from 
Cincinnati. 

Discussing  the  foregoing,  the  opinion  of  the  circuit  court  says: 

It  will  be  perceived  that  the  only  finding  of  fact  was  the  testimony  of  one 
witness  that  the  rate  of  .$1.01  was  reasonable,  and  the  comparative  rate  to  Bir- 
mingham, on  which  the  Commission  seems  to  lay  stress.  It  seems  that  for  a 
short  time  at  least  a  rate  of  $1.01  was  in  force  from  Cincinnati  to  Atlanta  and 
that  it  was  as  to  this  rate  that  the  testimony  of  one  witness  before  the  Commis- 
sion was  taken.  It  appears  in  evidence  here  that  the  rate  from  Cincinnati 
to  Atlanta,  in  1879,  was  $1.39,  and  that  afterwards  it  was  $1.10,  and  subse- 
quently $1.07,  except,  perhaps,  as  stated,  it  was  for  a  short  time  $1.01.  As  to 
the  rate  to  IJirmingham,  there  is  evidence  before  the  court  which  was  evi- 
dently not  before  the  Commission — namely,  that  the  rate  from  Cincinnati  to 
Birmingham,  which  seems  previously  to  have  been  $1.08,  was  forced  down 
to  89  cents  by  the  building  of  the  Kansas  City,  Memphis  and  Birmingham 
Railroad,  which  new  road  caused  the  establishment  of  a  rate  of  75  cents  from 
Memphis  to  Birmingham ;  and  by  reason  of  water  routes  to  the  northwest 
such  competition  was  brought  about  that  the  present  rate  of  89  cents  from 
Cincinnati  to  Birmingham  was  the  result.  It  seems  to  be  no  sufficient  reason 
to  determine  the  rate  from  Cincinnati  to  Atlanta  unreasonable  because  of  the 
lower  rate  to  Birmingham,  when  such  lower  rate  Is  caused  by  conditions  which 
do  not  operate  as  to  Atlanta.     *     *     * 

The  conclusion  of  the  Commission  should  undoubtedly  be  considered  in  con- 
nection with  the  facts  on  which  that  conclusion  was  based;  and  the  principal 
fact  which  seems  to  have  lieen  in  the  mind  of  the  Commission  is  satisfactorily 
explained  here,  as  has  been  indicated.  The  evidence  offered  here  on  behalf 
of  the  railroads  is,  in  the  opinion  of  the  court,  sufficient  to  overcome  any  prima 
facie  case  that  may  have  been  made  by  the  findings  of  the  Commission.  On 
the  whole  testimony,  as  now  before  the  court,  it  is  not  believed  that  the  Com- 
mission would  have  found  the  rate  in  question  to  be  unreasonable. 

The  circuit  court  of  appeals  reversed  the  decision  of  the  circuit 
court  and  ordered  the  enforcement  of  the  Commission's  order  relat- 
ing to  the  Social  Circle  rate,  but  denied  its  petition  as  to  the  Atlanta 
rate..  Both  parties  appealed  to  the  Supreme  Court,  the  Commission 
asking  for  the  enforcement  of  its  order  as  to  the  Atlanta  rate,  the 
railways  seeking  the  reversal  of  the  decree  of  the  circuit  court  of 
appeals  as  to  the  Social  Circle  rate. 

The  Supreme  Court  sustained  the  circuit  court  of  appeals  on  both 
points  in  a  most  notable  decision,  written  by  Judge  Shiras,  in  which 
it  declared  that  the  Commission  had  not  received  from  Congress  the 
power  to  fix  or  make  rates.  This  decision  was  rendered  on  Marcli 
30,  1896.  The  position  taken  by  the  Supreme  Court  in  regard  to 
the  Atlanta  rate  is  shown  by  the  following : 

As  already  stated,  the  circuit  court  of  appeals  adopted  the  \»iews  of  the  cir- 
cuit court  in  respect  to  the  reasonableness  of  the  rate  charged  on  first-class 
freight  carried  on  defendant's  line  from  Cincinnati  to  .Atlanta,  and  as  both 
courts  found  the  existing  rate  to  have  been  reasonable  we  do  not  feel  disposed 
to  review  their  finding  on  that  matter  of  fact 


APPENDIX   P.  725 

CARTAQE  CASE.o 

"Not  in  fact  the  complaint  of  a  shipper  'but  of  a  rival  and,  competing  line." — 
Dissenting  opinion  of  Commissioner  Bragg. 

The  complainants  in  this  case  were  engaged  in  business  at  Ionia, 
Mich.,  which  is  a  point  on  the  defendant's  line  between  Detroit  and 
Grand  Eapids.  The  substance  of  their  complaint  was  that  the  de- 
fendant supplied  free  cartage  of  freight  between  its  depot  in  Grand 
Rapids  and  the  stores,  warehouses,  etc.,  of  its  patrons,  while  the 
consignees  and  shippers  at  Ionia  were  required  to  perform  their 
own  cartage.  The  following  stipulation  of  fact,  among  others, 
was  agreed  to  by  both  parties  before  the  Commission : 

That  the  respondent  provides,  at  its  own  expense,  drays,  carts,  and  trucks 
at  the  city  of  Grand  Rapids  for  the  service  of  transporting  merchandise  and 
freight  generally,  as  well  as  merchandise  and  freight  consigned  from  Phila- 
delphia, New  York,  Boston,  and  points  east  of  Petroit,  between  its  station 
at  Grand  Rapids  and  the  places  of  business  of  merchants,  traders,  and  other 
patrons  of  its  road  at  that  place,  which  service  it  performs  without  additional^ 
charge  to  the  owner  or  shipper  of  property  on  account  thereof;  that  this' 
service  is  not  furnished  to  complainants  or  other  merchants,  traders,  and  pat- 
rons of  its  road  at  the  city  of  Ionia ;  that  this  service  at  Grand  Rapids  has  been 
openly  and  notoriously  rendered  for  a  long  period  of  time,  to-wit,  for  twenty- 
flve  years  and  upward;  that  its  station  at  the  said  city  of  Grand  Rapids  is 
within  the  corporate  limits  thereof,  and  is  on  an  average  li  miles  from 
the  business  sections  of  said  city  where  the  traffic  of  the  places  tributary 
to  respondent's  road  originates  and  terminates,  while  respondent's  station 
for  receipting  and  discharging  freight  and  property  nt  the  city  of  Ionia  is 
not  to  exceed  an  eighth  of  a  mile  from  the  business  center  of  said  city ;  that  at 
the  city  of  Grand  Rapids  there  are  two  other  railroads,  the  Michigan  Central 
Railroad  and  the  Grand  Rapids,  Lansing  and  Detroit  Railroad,  both  of  which 
are  immediately  and  directly  in  competition  with  respondent's  road  for  the 
business  of  Grand  Rapids;  that  the  stations  of  both  of  said  roads  for  receiv- 
ing and  discharging  freight  and  property  at  Grand  Rapids  are  near  the  busi- 
ness center  of  said  city,  requiring  only  short  haul  to  and  from  their  stations, 
on  an  average  about  one-quarter  of  a  mile;  that  respondent  did  the  carting 
of  freight  to  and  from  its  station  at  Grand  Rapids  substantially  in  the  same 
manner  as  at  present,  long  prior  to  the  time  when  either  said  Michigan  Central 
or  Grand  Rapids,  Lansing  and  Detroit  railroads  was  constructed  to  that  place. 

The  schedule  rates  to  Ionia  and  Grand  Eapids  were  the  same. 

Three  of  the  five  members  of  the  Commission  took  the  view  that  to 
supply  free  cartage  at  Grand  Rapids  and  not  at  Ionia  was  illegal. 
They  regarded  it  as  an  illegal  concession  from  the  published  rate,  as 
an  unjust  discrimination  in  favor  of  Grand  Rapids,  and  as  in  viola- 
tion of  the  long  and  short  haul  clause.  Commissioner  Veazey  did 
not  sit  in  the  case  and  Commissioner  Bragg  wrote  an  opinion  strongly 
dissenting  from  the  view  of  the  majority.    The  latter  said  in  part : 

If  the  construction  of  the  statute  reached  in  this  proceeding  by  the  majority 
of  the  Commission  is  to  be  adopted  as  the  rule  on  this  subject,  the  point  of  receipt 
oj  delivery  of  freight  in  every  case  may  become  material  In  determining  the 

"Mary  O.  Stone  and  Thomas  Carteu  v.  The  Detroit,  Grand  Haven  and  Mil- 
waukee Railway  Company ;  Interstate  Commerce  Commission  (3  I.  C.  C.  Rep., 
613),  decided  April  26,  1890.  Interstate  Commerce  Commission  v.  Detroit, 
Grand  Haven  and  Milwaukee  Railway  Company ;  Circuit  Court,  Western  Dis- 
trict of  Michigan,  Southern  Division  (57  Fed.  Rep.,  1005),  decided  October  6, 
1893.  Detroit,  Grand  Haven  and  Milwaukee  Railway  Company,  Appellant,  v. 
Interstate  Commerce  Commission.  Circuit  Court  of  Appeals,  Sixth  Circuit  (74 
Ped.  Rep.,  803),  decided  M)ril  14,  1896.  Interstate  Commerce  Commission, 
Appellant,  v.  Detroit,  Grand  Haven  and  Milwaukee  Railway  Company;  Su- 
preme Court  (167  U.  S.,  638),  decided  May  24, 1897. 
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question  of  a  violation  of  section  4 ;  or  of  an  unlawful  preference ;  or  of  an  un- 
reasonable or  unjust  prejudice ;  and  towns  where  the  station  is  comparatively 
distant  may  insist  that  other  towns  beyond  them  on  the  same  line  can  not  enjoy 
the  advantage  of  stations  much  nearer  unless  a  corresponding  change  in  rates  is 
made  because  drayage  is  materially  less,  it  will  then  logically  follow  and  be  next 
in  order  for  us  to  prescribe  what  must  be  the  average  distance  of  a  depot  from 
the  business  portion  of  a  town  or  city  in  order  to  avoid  unjust  discrimination, 
or  unlawful  preference,  or  undue  or  unreasonable  prejudice  to  the  business  of 
such  town  or  city.     *     *     * 

*  *  *  As  incident  to  its  business,  a  carrier,  lilje  the  defendant,  has  a 
right  to  engage  in  the  cartage  of  goods  to  and  from  its  depot.  It  may  make  a 
reasonable  charge  for  this  service ;  but  if  it  does  it  must  charge  all  alike  for 
the  same  service  at  the  same  depot.  In  the  accommodation  of  its  traffic  and  in 
the  exigencies  of  its  business  it  may,  as  a  transportation  expense,  make  no 
charge  for  such  service ;  but  if  it  does  this  it  must  treat  all  alike  at  that  depot 
and  must  not  show  preference  to  some  over  others  in  rendering  the  same  service. 
*  *  *  A  depot  warehouse  is  a  convenience  of  which  it  may  avail  itself  or  not 
as  it  may  determine  the  accommodation  of  its  traffic  requires  at  a  particular 
station,  or  it  may  make  personal  delivery  of  freight  to  every  consignee  of  that 
station,  or  receive  at  his  place  of  business  freight  from  every  shipper  at  that 
station,  provided  in  doing  so  it  treats  all  fairly  and  alike  and  makes  no  extor- 
tionate charge  for  the  service  rendered.     *     *     * 

It  seems  that  for  about  three  months  the  Michigan  Central  Railroad  Company 
and  the  Detroit,  Lansing  and  Northern  Railroad  Company  transported  their 
freight  to  and  from  Grand  Rapids  in  the  same  manner  that  it  is  now  complained 
by  the  Michigan  Central  Railroad  Company  that  it  is  done  by  the  defendant. 
But  they  abandoned  this  about  twelve  months  ago,  for  what  cause  is  not  shown ; 
and  then  petitioners  were  procured  to  make  this  complaint  by  the  Michigan  Cen- 
tral Railroad  Company.  By  this  method  of  business  at  Grand  Rapids  no  injury 
or  prejudice  is  shown  to  have  been  done  to  the  business  of  Ionia,  and  no  shipper 
or  consignee  at  Ionia  complains  of  it  or  demands  that  the  defendant  shall  do  its  ■ 
business  in  this  way  at  Ionia.  I'his  complaint  is  in  substance  and  in  fact  the 
complaint  of  the  Michigan  Central  Railroad  Company,  a  rival  and  competitor  of 
the  defendant  for  the  business  of  Grand  Rapids,  and  the  purpose  of  it  is  mani- 
fest ;  and  this  is  stated  in  no  spirit  of  criticism  or  censure,  but  as  a  fact  that  is 
deemed  of  some  importance  In  the  case,  for  it  shows  that  it  is  not  in  fact  the 
complaint  of  a  shipper,  but  of  a  rival  and  competing  line,  who  alone  is  to  be 
benefited  by  a  decision  against  the  defendant.     *     *     * 

A  delivery  or  receipt  of  freight  such  as  is  here  made  by  the  defendant  at 
Grand  Rapids  is  made  by  railway  carriers  at  other  exceptional  stations  in 
the  State  of  Michigan,  and  by  railway  carriers  at  exceptional  stations  in  other 
States  of  the  Union.  Its  origin,  as  a  rule,  is  found  in  the  fact  that  one  carrier 
is  unable  to  locate  its  depot  otherwise  than  at  a  long  distance  from  the  business 
portion  of  a  city  or  town,  while  other  carriers  have  succeeded  in  establishing 
their  depots  near  to  or  in  the  business  portion  of  such  city  or  town.  The  car- 
rier whose  depot  is  thus  located  at  the  greater  distance  resorts  to  this  expen- 
sive method  of  transporting  its  traffic  and  equalizing  its  terminal  facilities, 
as  far  as  this  may  be  done  in  this  manner,  with  those  of  its  competitors  ia 
transporting  freight  to  and  from  that  town  or  city,  as  the  case  may  be.  Ordi- 
narily other  carriers  adopt  the  same  method  of  doing  business  at  such  city  or 
town  by  way  of  competition.     *     *     * 

Actual  and  fair  competition  between  carriers  for  transportation  traffic  was 
one  of  the  chief  objects  aimed  at  by  Congress  in  the  enactment  of  the  act  to 
regulate  commerce.  This  is  apparent  not  only  from  the  debates  but  from  the 
section  against  pooling — section  5  of  the  act.  This  view  of  the  statute  has  been 
repeatedly  recognized  by  the  Interstate  Commerce  Commission  in  its  annual 
reports  and  in  its  decisions.  Where  rival  carriers  are  engaged  in  active  com- 
petition for  the  business  of  a  common  point  upon  their  lines,  and  of  necessity 
make  their  transportation  rates  the  same  upon  freight  to  and  from  that  point, 
it  is  wholly  immaterial  upon  a  question  of  the  justice  and  reasonableness  of 
such  rates,  or  whether  they  comply  with  the  law  as  to  the  long  and  short  haul 
clause,  that  it  costs  one  of  them  more  than  it  does  the  other  to  transport  the 
freight,  or  to  receive  or  deliver  it,  for  in  every  such  instance  that  is  more  or  less 
the  case.  In  disposing  of  such  a  case  the  Commission  would  enter  into  no 
such  question  as  that.  The  2  cents  per  hundred,  pounds  estimated  as  being 
expended  by  the  defendant  under  the  circumstances  and  conditions  shown  by 
the  evidence  in  transnortlne  freieht  to  and  from  Grand  Ranlrts  la  nothine  more 
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nor  lesfs  than  an  expenditure  of  that  amount  in  the  cost  it  incurs  in  the  trans- 
portation of  its  freight.  Similar  instances  may  be  found  in  most,  if  not  all, 
of  the  States  of  the  American  Union,  in  exceptional  cases.  The  expense 
incurred  in  such  a  case  is  met  by  the  transportation  rate  charged,  and  is  cov- 
ered by  that  rate.  A  blow  that  strikes  down  the  benefits  of  such  competition 
to  the  business  of  Grand  Rapids,  and  to  the  business  of  the  defendant,  and 
which  will  benefit  alone  its  rival  and  competing  lines  at  Grand  Rapids,  without 
conferring  any  benefit  whatever  upon  Ionia,  and  upon  the  grounds  here  claimed, 
is  a  result  that,  in  my  humble  opinion,  Is  not  sanctioned  by  the  act  to  regulate 
commerce.  The  attempt  to  justify  it  on  the  ground  that  it  is  the  extirpation 
of  either  an  old  or  a  young  abuse  is  not  warranted  by  the  evidence  In  this  pro- 
ceeding and  the  statute  we  are  required  to  administer. 

The  circuit  court  directed  the  enforcement  of  the  Commission's 
order  although  Judge  Severens  wrote  a  dissenting  opinion,  and  Judge 
Taft,  in  delivering  the  opinion  of  the  court  referred  to  the  admission 
of  counsel  for  the  complainants  before  the  Commission  that  his 
clients — 

had  no  real  grievance,  but  were  Instigated  to  their  prosecution  by  a  competitor 
of  the  defendant,  the  Michigan  Central  Railway,  which  is  paying  the  expenses 
of  the  litigation. 

Judge  Severens  said,  among  other  things,  of  the  argument  which 
would  sustain  the  Commission's  order: 

The  argument  appears  to  me  to  rest  upon  unsubstantial  grounds  which  have 
been  swept  away  by  the  rulings  of  the  Commission  itself  upon  constructions  of 
the  law  which  have  been  acquiesced  in  as  just  and  reasonable. 

In  oyerruling  the  circuit  court  and  refusing  to  enforce  the  order 
of  the  Commission  the  circuit  court  of  appeals  left  no  room  for  doubt 
as  to  its  opinion  concerning  the  question  here  under  consideration, 
which  is  whether  the  final  determination  of  the  case  was  in  the  direc- 
tion of  substantial  justice.  The  concluding  sentence  of  the  opinion, 
written  by  Judge  Hammond,  referring  to  the  order  of  the  Commis- 
sion, reads  as  follows : 

In  any  view,  flierefore,  either  because  this -order  was  not  according  to  the 
right  of  the  case,  as  we  understand  it,  or  because  it  directed  an  improper  mode 
of  redressing  the  abuse,  if  any  existed,,  the  decree  must  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  directions  to  dismiss  the  petition, 
with  costs. 

Elsewhere  in  the  opinion,  which  is  long,  exhaustive,  and  able,  the 
court  said : 

We  have  come  to  the  conclusion  that,  so  looking  at  the  facts  and  circum- 
stances of  this  case,  none  of  the  sections  of  this  act  have  been  violated  by  .the 
fact  that  the  railroad  company  collects  and  delivers  at  the  premises  of  the  con- 
signors and  consignees  at  Grand  Rapids,  and  does  not  collect  and  deliver  at 
the  premises  of  the  consignors  and  consignees  at  Ionia.  The  two  localities  are 
widely  separated  in  distance,  and  so  related  to  the  general  trade  with  which 
this  transportation  trafiic  is  concerned  that  they  are  not  at  all  competitors 
with  each  other  in  that  trade.  It  is  found  as  a  fact  In  this  case  that  there  is 
"  but  slight  competition  "  between  them,  and  we  take  it,  for  practical  purposes, 
that  there  is  none.  This  extra  accessorial  service  which  Is  rendered  at  Grand 
Rapids  could  not  well  be  an  undue  and  unreasonable  advantage  or  preference 
of  a  rival  in  trade,  when  there  is  no  competition  in  trade  and  such  rivalry  does 
not  in  fact  exist.     *     *     * 

Our  law  afEords  abundant  instances  of  its  tender  Tegard  of  the  established 
customs  of  the  people.  We  think  that  tlie  consequences  of  the  deprivation  to 
the  people  of  Grand  Rapids  of  this  custom  may  be  held  to  be  one  of  the  circum- 
stances which  may  relieve  a  carrier  from  the  statutory  obligation  of  equal  facili- 
ties elsewhere,  to  say  nothing  of  injury  to  itself.  There  having  been  no  such 
long-established  custom  at  Ionia,  and  their  station  having  been  located  much 
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nearer  to  the  business  portion  of  the  town  than  at  Grand  Rapids,  exhibits  a 
dissimilarity  of  circumstances  between  the  two  places.     *     *     * 

Finally  we  have  a  circumstance  not  more  Important  than  those  to  which  we 
have  adverted,  but  more  striking  in  its  appearance  of  importance,  and  that  is 
the  competition  of  rival  carriers  at  Gr.and  Rapids  for  the  same  traffic.  It 
needs  nothing  more  than  the  mere  suggestion  of  the  facts  themselves  to  dis- 
play the  disadvantage  there  would  be  to  this  company  if  it  remained  with  Its 
station  houses  in  the  suburbs  of  Grand  Rapids  without  the  privilege  of  col- 
lecting and  delivering  by  carts  while  its  rivals  had  station  houses  located  im- 
mediately in  the  business  center  of  the  city.  It  does  not,  then,  become  a  mat- 
ter of  competition  and  business  rivalry,  but  substantially  of  the  annihilation 
of  the  business  of  this  company  at  that  point,  or,  more  intolerably,  a  denial  to 
this  company  of  the  right  to  compete  with  its  rivals  as  now  it  may.  Its  only 
possible  remedy  would  be  the  building  of  its  tracks  into  the  city,  at  the  cost 
we  have  suggested.  There  is  no  such  condition  or  circumstance  as  this  at 
Ionia.     •     *     * 

Now,  then,  the  only  effect  of  the  fact  of  competition  in  such  a  state  of  things 
as  that  we  have  had  at  Grand  Rapids  is  that  this  carrier  loses  the  traffic  en- 
tirely, not  because  it  can  not  make,  under  the  statute,  a  lesser  rate  to  shippers 
on  its  lines  than  at  Ionia,  the  shorter  haul,  but  because  it  can  not  afford  them 
equal  facilities  of  access.  The  statute  can  not  be  violated  merely  to  get  traffic 
from  a  rival  by  giving  lesser  rates  than  to  people  more  favorably  situated; 
can  not  bleed  Ionia  to  make  up  for  the  misfortunes  of  competition  at  Grand 
Rapids,  for  Congress  has  prohibited  such  a  practice,  but  it  has  not  prohibited 
the  carrier  from  resorting  to  a  cheaper  method  of  securing  access  at  Grand 
Rapids  than  one  more  costly.  It  has  not  prohibited  this  company  from  enter- 
ing into  competition  with  its  rivals  by  some  mode  of  access  to  shippers  at 
Grand  Rapids,  and  why  not  this  mode?  It  has  not  been  prohibited  from  extend- 
ing its  lines  and  placing  Its  station  houses  alongside  of  those  of  its  rivals,  and 
why  should  it  be  prohibited  from  sending  its  carts  there.?  It  has  not,  we  think, 
and  these  prohibitions  of  the  statute  should  not  be  allowed  to  so  operate  by 
mere  construction  of  words.     *     *     • 

The  whole  of  these  dissimilarities  of  condition  and  circumstance,  as  be- 
tween Grand  Rapids  and  Ionia,  whether  of  competition  or  what  not,  may,  in 
our  view,  be  summed  up  in  the  statement  that  this  particular  carrier  can  not 
have  access  to  the  traffic  at  Grand  Rapids  without  this  cartage  service  that  is 
complained  of  by  Ionia,  while  at  that  station  it  can  have  access  to  the  rela- 
tively insignificant  traffic  there  given  to  the  carrier  without  it. 

The  Supreme  Court  unanimously  affirmed  the  conclusions  reached 
by  the  circuit  court  of  appeals,  but  the  opinion,  by  Judge  Shiras, 
deals  almost  exclusively  with  questions  of  a  purely  legal  character. 
It  is  noted,  however,  that  the  practice  of  paying  cartage  at  Graind 
Rapids  had  been  "  openly  and  notoriously  "  followed  for  twenty-five 
years  and  that  in  the  case  in  hand  there  was  no  complaint  "  by  any 
resident  at  Grand  Rapids." 

OBANOE  RATES  CASE." 

"Building  up  ivdireotly  and  tiy  implication  a  power  which  is  not  in  terms 
granted." — Decision  of  the  Supreme  Court  in  the  "  Freight  Bureau  "  cases. 

This  is  the  second  of  the  cases,  to  be  taken  up  in  this  memorandum, 
which  were  finally  determined  upon  the  interpretation  of  the  law 

a  The  Railroad  Commission  of  Florida  v.  The  Savannah,  Florida  and  Western 
Railway  Company  et  al. ;  Interstate  Commerce  Commission  (5  I.  C.  C.  Rep., 
13,  and  application  for  rehearing  denied,  5  I.  C.  C.  Rep.,  136),  decided  October 
29,  1891.  Florida  Fruit  Exchange  v.  Same  defendants ;  Circuit  Court,  Northern 
District  of  Florida  (4  Inter.  Com.  Rep.,  400),  decided  December  1,  1892. 
Savannah,  Florida  and  Western  Railway  Company  et  al..  Appellants,  v.  Florida 
Fruit  Exchange;  Circuit  Court  of  Appeals,  Fifth  Circuit  (4  Inter.  Com.  Rep., 
589),  decided  May  29,  ]894.  Savannah,  Florida  and  Western  Railway  Company 
et  al.,  Appellants,  v.  Florida  Fruit  Exchange;  Supreme  Court  (167  U.  S.,  512), 
decided  May  24,  1897. 
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fixed  by  the  Supreme  Court  in  declaring  that  Congress  has  not  con- 
ferred rate-making  power  upon  the  Commission.  It  was  decided  im- 
mediately after  the  case  of  the  Commission  v.  The  Cincinnati,  New 
Orleans  and  Texas  Pacific  (167  U.  S.,  479),  popularly  known  as  the 
"Freight  Bureau"  case  (see  p.  Ill),  which  the  Supreme  Court 
reaffirmed  and  explained  the  doctrine  of  the  "  Social  Circle  "  case 
(162  U.  S.,  184).  Judge  Swayne,  in  the  circuit  court,  and  Judges 
Pard«e  and  McCormick,  in  the  circuit  court  of  appeals,  decided  in 
favor  of  the  Commission.  In  neither  case,  however,  is  there  a  re- 
ported opinion,  and  the  Supreme  Court  merely  entered  a  statement 
that  the  decision  was  controlled  by  that  in  the  "  Freight  Bureau  " 
case.  It  is  not  possible,  therefore,  to  draw  from  the  expressions  of 
the  courts  any  conclusions  upon  the  question  here  under  considera- 
tion. 

IMPORTS  BATE  CASE,  a 

"  The  effort  of  tJie  Commission,  hy  a  rigid  general  order,  to  deprive  the  inland 
consumers  of  the  advantage  of  through  rates  *  *  *  seems  to  create  the 
very  mischief  which  it  was  one  of  the  objects  of  the  act  to  remedy." — De- 
cision of  the  Supreme  Court  in  this  case. 

The  complaint  in  this  case  was  that  the  defendants  charged  lower 
rates  from  American  ports  to  interior  points  of  destination  on  traffic 
originating  in  Europe  than  were  charged  at  the  same  time  on  simi- 
lar traffic  originating  at  the  same  Ajmerican  ports  and  carried  by  the 
same  routes  to  the  same  destinations.  The  question,  therefore,  was 
whether  the  fact  of  foreign  origin  constituted  a  dissimilar  circum- 
stance or  condition  in  the  contemplation  of  the  act  to  regulate  com- 
merce, and  thus  justified  the  difference  in  charges.  The  Commission 
held,  in  substance,  that  while  the  law  confers  authority  over  import 
traffic,  that  authority  does  not  extend  to  the  regulation  of  the  rates 
charged  from  the  foreign  port  to  the  American  port,  but  attaches 
solely  to  the  inland  carriage,  and  that,  as  to  the  inland  carriage,  the 
law  does  not  recognize  any  dissimilarity  of  conditions  growing  out 
of  the  foreign  origin  of  the  traffic.  In  other  words,  both  imported 
and  domestic  traffic,  regardless  of  whether  the  former  is  or  is  not 
carried  on  a  through  bill  of  lading  from  the  foreign  port  of  origin 
to  the  American  interior  point  of  destination,  must  be  carried  from 
American  ports  to  inland  points  at  equal  rates.  As  it  appeared  from 
the  record  that  several  of  the  carriers  who  were  parties  defendant 
before  the  Commission  had  ceased,  prior  to  the  Commission's  deci- 
sion, to  charge  less  for  import  traffic,  the  case  was  dismissed  as  to 
all  such  carriers  and  the  final  order  was  directed  against  only  the 
Texas  and  Pacific,  Southern  Pacific,  Northern  Pacific,  Lehigh  Valley, 

"Tlie  New  York  Board  of  Trade  and  Transportation  et  al  v.  The  Pennsyl-. 
vania  Railroad  Company  et  al ;  Interstate  Commerce  Commission  (4  I.  O.  C. 
Rep.,  447),  decided  January  29,  1891.  Interstate  Commerce  Commission  v. 
Texas  Pacific  Railway  Company ;  Circuit  court,  Southern  District  of  New  York 
(52  Fed.  Rep.,  187),  decided  October  4,  1892.  Interstate  Commerce  Commission 
V.  Texas  and  Pacific  Railway  Company  ;•  Circuit  Court  of  Appeals,  Second  Cir- 
cuit (57  Fed.  Rep.,  948),  decided  October  17,  1893.  Texas  and  Pacific  Rail- 
way Company,  appellant,  v.  Interstate  Commerce  Commission;  Supreme 
Court  (162  U.  S.,  197),  decided  March  30,  1896, 
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Canadian  Pacific,  and  a  few  other  railways.  Subsequently,  proceed- 
ings were  begun  by  the  Interstate  Commerce  Commission  to  enforce 
its  order  against  the  Texas  and  Pacific  Eailway.  A  decree  requiring 
obedience  to  the  Commission's  order  was  issued  by  the  circuit  court 
and  affirmed,  on  appeal,  by  the  circuit  court  of  appeals,  although 
the  latter  apparently  doubted  the  validity  of  the  Commission's  con- 
clusion that- 
foreign  and  home  merchandise,  under  the  operation  of  the  statute,  when  han- 
dled and  transported  by  interstate  carriers,  engaged  in  carriage  in  the  United 
States,  stand  exactly  upon  the  same  basis  of  equality  as  to  tolls,  rates,  charges, 
and  treatment  for  similar  services  rendered. 

Upon  this  point  Judge  Shipman,  in  rendering  the  opinion  of  the 
circuit  court  of  appeals,  said : 

This  rule,  having  been  founded  upon  a  construction'  of  the  statute,  is  a  very 
broad  one.  It  is  applicable  to  all  the  foreign  circumstances  and  conditions 
which  affect  rates,  and  the  question  whether  it  must  be  universally  applied 
without  regard  to  any  circumstances  which  may  exist  in  a  foreign  country, 
and  whether  dissimilarities  which  have  a  foreign  origin  are  to  be  excluded  from 
consideration  under  the  operation  of  the  statute,  is  an  exceedingly  important 
one,  whose  ultimate  decision  may  have  a  wider  influence  upon  the  interstate 
commerce  of  the  country  than  we  can  foresee.  This  legal  question  was  not 
discussed  in  the  Export  Rate  Case,  which  was  treated  "  as  one  of  practical  pol- 
icy." We  are  not  disposed  to  pass  authoritatively  upon  this  question,  except  in 
a  case  which  demands  it,  and  in  which  the  effect  of  this  construction  of  the 
statute  is  naturally  the  subject  of  discussion.  This  petition  presents  a  question 
of  narrow  limits,  which  relates  only  to  the  validity  of  the  order  so  far  forth 
as  it  concerns  the  conduct  of  the  defendant  in  its  joint  rates  for  transportation 
of  imported  tralfic  from  New  Orleans  to  San  Francisco,  and  is  whether  these 
rates  subject  domestic  traffic  between  the  same  points  to  an  undue  disadvantage. 

The  Supreme  Court  reversed  the  action  of  the  lower  Federal  courts 
and  remanded  the  case  to  the  circuit  court  with  directions  to  dismiss 
the  Commission's  petition.  The  opinion  of  the  Supreme  Court  was 
prepared  by  Judge  Shiras.  The  conclusions  of  the  Commission  are 
criticised  on  the  ground  that— 

The  Commission  justified  its  action  wholly  upon  the  construction  put  by  it 
on  the  act  to  regulate  commerce,  as  forbidding  the  Commission  to  consider 
the  "  circumstances  and  conditions "  attendant  upon  the  foreign  traffic  as 
such  "  circumstances  and  conditions "  as  they  are  directed  in  the  act  to  con- 
sider. The  Commission  thought  it  was  constrained  by  the  act  to  regard  for- 
eign and  domestic  traffic  as  like  kinds  of  traffic  under  substantially  similar 
circumstances  and  conditions,  and  that  the  action  of  the  defendant  company 
in  procuring  through  traffic  that  would,  except  for  the  through  rates,  not  reach 
the  port  of  New  Orleans,  and  in  taking  its  pro  rata  share  of  such  rates,  was  an 
act  of  "  unjust  discrimination,"  within  the  meaning  of  the  act. 

Continuing,  the  court  said  that  in  construing  the  act  as  indicated 
by  the  foregoing  the  Commission  erred,  and  in  another  place  it  said 
that  "  it  would  be  difficult  to  use  language  more  umnistakably  sig- 
nifying "  the  precise  opposite  of  the  construction  followed  by  the 
Commission.  In  one  paragraph  the  court  characterized  the  order 
of  the  Commission  as  an  effort  to  deprive  inland  consumers  of  the 
advantage  of  through  rates,  saying: 

The  effort  of  the  Commission,  by  a  rigid  general  order,  to  deprive  the  inland 
consumers  of  the  advantage  of  tLi'ough  rates,  and  to  thus  give  an  advantage 
to  the  traders  and  manufacturers  of  the  large  seaboard  cities,  seems  to  create 
the  very  mischief  which  it  was  one  of  the  objects  of  the  act  to  remedy. 

The  broad  view  of  the  Supreme  Court,  throughout  this  decision, 
is  in  striking  contrast  to  the  narrow  and  rigid  interpretation  of  the 
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law  adopted  by  the  Commission.    Witness  the  following  from  the 
court : 

As  we  have  already  said,  it  could  not  be  supposed  that  Congress,  in  regulating 
commerce,  would  intend  to  forbid  or  destroy  an  existing  branch  of  commerce,  of 
value  to  the  common  carriers  and  to  the  consumers  within  the  United  States. 
Clearly,  express  language  must  be  used  in  the  act  to  justify  such  a  supposition. 

So  far  from  finding  such  language,  we  read  the  act  in  question  to  direct  the 
Commission,  when  asked  to  find  a  common  carrier  guilty  of  a  disregard  of  the 
act,  to  take  into  consideration  all  the  facts  of  the  given  case — among  which  are 
to  be  considered  the  welfare  and  advantage  of  the  common  carrier  and  of  the 
great  body  of  the  citizens  of  the  United  States  who  constitute  the  consumers 
and  recipients  of  the  merchandise  carried;  and  that  the  attention  of  the  Com- 
mission is  not  to  be  confined  to  the  advantage  of  shippers  and  merchants  'B'ho 
deal  at  or  near  the  ports  of  the  United  States,  in  articles  of  domestic  production. 
Undoubtedly  the  latter  are  likewise  entitled  to  be  considered ;  but  we  can  not 
concede  that  the  Commission  is  shut  up  by  the  terms  of  this  act  to  solely  regard 
the  complaints  of  one  class  of  the  community.  We  think  that  Congress  has  here 
pointed  out  that,  in  considering  questions  of  this  sort,  the  Commission  is  not 
only  to  consider  the  wishes  and  interests  of  the  shippers  and  merchants  of  large 
cities,  but  to  consider  also  the  desire  and  advantage  of  the  carriers  in  securing 
special  forms  of  traffic,  and  the  interest  of  the  public  that  the  carriers  should 
secure  that  traffic,  rather  than  abandon  it,  or  not  attempt  to  secure  it.  It  is  self- 
evident  that  many  cases  may  and  do  arise  where,  although  the  object  of  the 
carriers  is  to  secure  the  traffic  for  their  own  purposes  and  upon  their  own  lines, 
yet,  nevertheless,  the  very  fact  that  they  seek,  by  the  charges  they  malce,  to 
secure  it,  operates  in  the  interests  of  the  public. 

The  absence  of  any  complaint  from  the  citizens  of  New  Orleans, 
the  point  at  which  the  Texas  d,nd  Pacific  Railway,  the  only  defendant 
named  in  the  proceedings  in  the  courts,  received  the  traffic  in  question, 
was  noted  by  the  Supreme  Court,  as  well  as  the  equally  significant 
absence  of  such  complaint  from  the  communities  to  which  the  traffic 
was  destined.     On  this  point  the  court  said : 

As  we  have  already  stated,  the  Commission  did  not  charge  or  find  that  the 
local  rates  charged  by  the  defendant  company  were  unreasonable,  nor  did  they 
find  that  any  complaint  was  made  by  the  city  of  New  Orleans  or  by  any  person 
or  organization  there  doing  business.  Much  less  did  they  find  that  any  com- 
plaint was  made  by  the  localities  to  which  this  traffic  was  carried  or  that  any 
cause  for  sujch  complaint  existed. 

In  other  words,  this  case,  like  many  of  those  herein  discussed, 
originated  solely  in  the  desire  of  one  or  more  of  several  competitors 
to  utilize  the  interstate-commerce  law  and  the  Commission  as  a  means 
of  crippling  a  rival  or  rivals.  Again,  indicating  its  broad  view  of 
questions  arising  under  the  interstate- commerce  law,  the  Supreme 
Court  said : 

The  conclusions  that  we  draw  from  the  history  and  language  of  the  act  and 
from  the  decisions  of  our  own  and  the  English  courts  are  mainly  these:  That 
the  purpose  of  the  act  is  to  promote  and  facilitate  commerce  by  the  adoption 
of  regulations  to  malie  charges  for  transportation  just  and  reasonable  and  to 
forbid  undue  and  unreasonable  preferences  or  discriminations ;  that  in  passing 
upon  questions  arising  under  the  act  the  tribunal  appointed  to  enforce  its  pro- 
visions, v\'hether  the  Commission  or  the  courts,  is  empowered  to  fully  consider 
all  the  circumstances  and  conditions  that  reasonably  apply  to  the  situation,  and 
that  in  the  exercise  of  its  jurisdiction  the  tribunal  may  and  should  consider  the 
legitimate  interests  as  well  of  the  carrying  companies  as  of  the  traders  and 
shippers,  and  in  considering  whether  any  particular  locality  is  subjected  to  an 
undue  preference  or  disadvantage  the  welfare  of  the  communities  occupying 
the  localities  where  the  goods  are  delivered  is  to  be  considered  as  well  as  that 
of  the  communities  which  are  in  the  locality  of  the  place  of  shipment;  that 
among  the  circumstances  and  conditions  to  be  considered  as  well  in  the  case  of 
traffic  originating  in  foreign  porte  as  in  the  case  of  traffic  originating  within  the 
limits  of  the  United  States  competition  that  affects  rates  should  be  considered. 
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and  In  deciding  whether  rates  and  charges  made  at  a  low  rate  to  secure  foreign 
freights  which  would  otherwise  go  by  other  competitive  routes  are  or  are  not 
undue  and  unjust  the  fair  interests  of  the  carrier  companies  and  the  welfare  of 
the  community  which  is  to  receive  and  consume  the  commodities  are  to  be  con- 
sidered ;  that  if  the  Commission,  instead  of  confining  its  action  to  redressing, 
on  complaint  made  by  some  particular  person,  firm,  corporation,  or  locality, 
some  specific  disregard  by  common  carriers  of  provisions  of  the  act,  proposes  to 
promulgate  general  orders,  which  thereby  become  rules  of  action  to  the  carrying 
companies,  the  spirit  and  letter  of  the  act  require  that  such  orders  should  have 
in  view  the  purpose  of  promoting  and  facilitating  commerce  and  the  welfare  of 
all  to  be  afifected,  as  well  the  carriers  as  the  traders  and  consumers  of  the 
country. 

The  opinion  refers  to  the  passage,  already  quoted,  from  the  de- 
cision of  the  circuit  court  of  appeals,  and,  speaking  of  it  as  an  inti- 
mation of  "  dissent  from,"  or  at  least  of  "  distrust  of,"  the  view  of 
the  Commission,  declares  that — 

If  the  circuit  court  of  appeals  were  of  opinion  that  the  Commission  in  making 
its  order  had  misconceived  the  extent  of  its  powers,  and  if  the  circuit  court 
had  erred  in  affirming  the  validity  of  an  order  made  under  such  misconception, 
the  duty  of  the  circuit  court  of  appeals  was  to  reverse  the  decree,  set  aside  the 
order,  and  remand  the  cause  to  the  Commission  in  order  that  it  might,  if  it 
saw  fit,  proceed  therein  according  to  law. 

Finally  the  Supreme  Court  said  : 

The  mere  fact  that  the  disparity  between  the  through  and  the  local  rates  was 
considerable  did  not,  of  itself,  warrant  the  court  in  finding  that  such  disparity 
constituted  an  undue  discrimination,  much  less  did  it  justify  the  court  in  find- 
ing that  the  entire  difference  between  the  two  rates  was  undue  or  unreason- 
able, especially  as  there  was  no  person,  firm,  or  corporation  complaining  that 
he  or  they  had  been  aggrieved  by  such  disparity. 

DSLAWABE  GKANGE  CASE.a 

"  It  could  not  6e  supposed  that  Congress,  in  regulating  commerce,  would  intend 
to  fo]-l)id  or  destroy  an  existing  iranch  of  commerce." — Decision  of  ihe 
Supreme  Court  in  the  Import  Rates  Case. 

The  complaint  in  this  case  related  to  the  charges  for  cai;rying  the 
perishable  products  of  the  truck  farms  and  market  gardens  located 
on  the  peninsula  occupied  by  the  State  of  Delaware  and  a  portion  of 
the  State  of  Maryland.  It  was  charged  that  these  rates  were  un- 
reasonable in  themselves  and  also  in  violation  of  the  long  and  short 
haul  section  of  the  law,  as  they  were  higher  than  those  over  the  same 
route  from  Norfolk  and  vicinity.  With  regard  to  some  of  the  rates 
complained  of  the  Commission  decided  in  favor  of  the  complainants. 
Suit  to  enforce  its  order  was  begun  and  decided  adversely  to  the 
Commission.  The  case  does  not  appear  to  have  been  reported,  and 
the  facts  have  been  obtained  for  this  memorandum  from  the  follow- 
ing paragraph,  which  is  to  be  found  on  page  29  of  ithe  Seventh 
Annual  (1893)  Report  of  the  Commission: 

The  case  pending  against  the  New  York,  Philadelphia  and  Norfolk  Railroad 
Company  and  the  Pennsylvania  Railroad  Company  and  subsidiary  roads  was 
heard  during  the  past  year  and  decided  adversely  to  the  Commission.  The  case 
originated  upon  the  complaint  of  the  Delaware  State  Grange,  and  proceeded 
upon"  the  theory  that  the  rates  on  farm  produce  from  the  Maryland  and  Virginia 
peninsula  to  Philadelphia  and  New  York  were  unreasonable  in  themselves,  and 

"The  Delaware  State  Grange  of  the  Patrons  of  Husbandry  v.  The  New  York, 
Philadelphia  and  Norfolk  Railroad  Compimy  et  al. ;  Interstate  Commerce  Com- 
mission (4  I.  C.  C.  Rep.,  588) ,  decided  April  13,  1891. 
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particularly  as  compared  with  the  rates  on  the  same  articles  from  Norfolk.  The 
decision  of  the  Commission  recognized  the  very  serious  influence  exerted  by  the 
near  presence  of  active  water  competition,  and  only  required  the  adjustment  of 
rates  as  to  some  particulars  where  the  rates  seemed  to  be  upon  an  illogical 
basis.  Parties  in  interest,  desiring  to  review  the  subject,  employed  a  counsel 
and  the  Commission  consented  to  the  bringing  of  the  suit  to  enforce  the  decision, 
which  resulted  as  stated,  and  no  appeal  has  been  taken. 

NASHVILLE  COAL  CASE.o 

"The  order  is  without  precedent  or  amalogy  in  court  judgments  or  decrees." — De- 
cision of  the  circuit  court  in  this  case. 

The  Commission's  order  in  this  case  was,  in  substance,  that  while 
the  rate  on  coal  from  the  mines  on  the  Henderson  and  Owensboro 
divisions  of  the  Louisville  and  Nashville  Railroad  to  Memphis  was 
$1.40  per  ton,  the  rate  from  the  same  points  to  NashVille  on  "  run  of 
mines,  nut,  and  slack "  coal  should  not  exceed  $1,  and  that  on 
"  screened  "  coal  should  not  exceed  $1.15  per  ton,  and  that  any  reduc- 
tion in  the  rate  to  Memphis  should  be  accompanied  by  a  proportionate 
reduction  in  that  to  Nashville.    The  opinion  of  the  Commission  says : 

At  present  there  is  a  uniform  rate  from  the  western  Kentucky  mines  to 
Nashville  of  $1  per  ton  to  all  persons,  on  the  kinds  of  coal  known  as  "  run  of 
mines,  nut,  and  slack,"  and  this  rate  does  not  vary  with  the  season.  On 
"  screened  coal "  the  rate  is  $1.15  per  ton  during  the  period  from  April  1  to 
September  1,  while  for  the  remainder  of  the  year,  viz,  from  September  1  to 
.A.prll  1,  it  has  been  fixed  at  $1.40  per  ton.    *    *    * 

The  amount  of  the  difference  made  at  different  seasons  of  the  year  can  not, 
however,  be  justified  either  by  the  evidence  in  this  case  or  by  the  custom  of  the 
roads  *  *  *  there  seems  no  good  reason  why  the  practice  should  longer 
exist. 

It  is  obvious  from  the  foregoing  that  the  effect  of  the  Commission's 
order  would  be  the  enforcement  of  the  rule  suggested  in  the  last  para- 
graph of  the  quotation,  that  rates  should  not  vary  with  the  season. 
The  Commission  appealed  to  the  circuit  court  for  a  decree  enforcing 
its  order,  and  its  petition  was  denied.  The  decision  of  the  court 
characterizes  the  order  of  the  Commission  as  "  without  precedent  or 
analogy  in  court  judgments  or  decrees,"  and  summarizes  the  reasons 
impelling  a  refusal  to  grant  the  desired  decree  as  follows : 

There  is  in  the  case,  in  my  opinion,  no  discrimination  under  section  2,  and  no 
undue  advantage  under  section  3,  to  the  Memphis  trader  as  against  the  Nash- 
ville trader ;  and  the  proposition  that  the  railroad  was  without  power  to  make  a 
difference  in  the  summer  and  winter  rates  was,  I  think,  erroneous;  and 
whether  or  not  the  Nashville  rate,  considered  upon  its  own  merits,  is  unjust  and 
unreasonably  high  was  not  inquired  about  nor  decided  by  the  Commission. 

Concerning  the  suggestion  that  the  railway  ought  not  to  be  per- 
mitted fo  continue  the  practice  of  making  lower  rates  to  Nashville 
in  summer  than  in  winter  the  court  said : 

The  Commission  based  its  ruling  in  part  upon  the  ground  that  the  defendant 
railway  company  was  without  right  to  make  any  difference  between  what  may 
be  called  the  summer  and  winter  rates,  and  the  Commission  required  the  com- 
pany to  reduce  its  winter  rate  so  as  to  conform  to  the  summer  rate,  and  make 

o  In  the  matter  of  alleged  unlawful  charge?  for  the  transportation  of  coal  by 
the  Louisville  and  Nashville  Railroad  Company ;  Interstate  Commerce  Commis- 
sion (5  I.  C.  C.  Rep.,  466),  decided  November  17,  1892;  Interstate  Commerce 
Commission  v.  Louisville  and  Nashville  Railroad  Company ;  circuit  court,  mid- 
dle district  of  Tennessee  (73  Fed.  Rep.,  409) ,  decided  April  17, 1896. 
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tliiit  uniform  the  year  round',  and  this  brings  up  the  question  whether  its  opinion 
on  tlifit  point  was  sound.  Neither  the  Commission  in  its  report,  nor  its  able 
counsel  in  the  ai-gument,  have  referred  the  court  to  any  particular  provision  of 
the  interstate-commerce  act  with  the  terms  or  just  implication  of  which  this 
mode  of  doing  business  is  in  conflict.  The  Commission,  in  its  report,  assigns 
no  reason  why  such  mode  of  business  is  not  lawful,  except  the  statement  that 
it  is  not  customary.  Indeed,  counsel  for  the  Commission  took  occasion  to  say 
expressly  that  he  regarded  this  mode  of  adjusting  its  rates  by  the  defendant 
so  as  to  furnish  a  lower  rate  during  the  summer,  or  dull  season,  than  was  fur- 
nished during  the  winter,  or  active  season,  as  a  sound,  perfectly  just,  and  proper 
business  method  in  and  of  itself,  and  apparently  conceding  that  it  might  be 
well  if  the  act  of  Congress  allowed  the  business  to  be  transacted  in  this  way. 
It  is  difficult  to  understand  how  the  question  of  whether  such  a  difference  In 
rates  had  been  customary  or  not  was  controlling  in  the  decision  of  that  point 
It  has  not  been  suggested  that  there  is  any  particular  commpn-law  principle 
which  prohibited  what  was  thus  done,  and  it  is  certain  that  methods  of  business 
have  been  followed  for  almost  time  out  of  mind  closely  analogous  to  this. 

It  is  customary  in  manufacturing  and  other  industrial  establishments  to  lower 
the  price  of  goods  in  order  to  lieep  business  going  during  the  summer,  or  dull 
season  of  the  year.  And  so,  too,  it  is  a  matter  of  common  Ifuowledge  that  coal 
in  any  market  may  be  bought  during  the  summer  or  heated  season  of  the  year 
at  rates  lower  than  it  can  be  obtained  during  the  winter,  when  the  consump- 
tion is  large  and  the  demand  for  this  commodity  active.  It  is  well  known,  as 
the  proof  in  this  case  abundantly  shows,  that  it  is  very  difficult  for  mining  and 
manufacturing  establishments  to  find  jnarket  during  the  summer  months  for 
the  product  or  output  of  such  establishments.  This  is  due  to  the  fact  that  there 
is  comparatively  little  demand  for  their  pi-oducts  during  those  months.  It  has 
come  to  be  well  known,  therefore,  as  the  "  surplus  output "  of  product,  and  the 
question  of  a  market  for  such  surplus  output  during  the  dull  season  of  the  year 
is  everywhere  recognized  as  a  difficult  one,  and  concessions  are  made  in  prices 
and  rates  in  order  that  this  surplus  output  may  be  handled.  This  is  necessary 
to  enable  those  owning  and  operating  such  establishments  to  furnish  employ- 
ment to  the  common  laborers  of  the  country,  whose  subsistence  depends  upon 
continuous  employment.  It  enables  those  operating  such  concerns  to  keep  their 
worliiiig  forces  together,  in  order  that  a  sufficient  output  may  be  furnished 
during  the  active  season  of  the  year  to  meet  the  increased  demands  of  the  trade. 
It  is  apparent,  therefore,  that  no  sound  public  policy  is  affected  by  such  mode 
of  doing  business,  and  counsel  admits  that  it  is  in  itself  reasonable,  just,  and 
humane  to  those  who  need  consideration  most. 

It  would  be  surprising,  therefore,  if  it  could  be  found  that  a  mere  business 
method,  wholly  without  objection  within  itself,  is  repugnant  to  the  spirit  and 
purpose  of  the  interstate-commerce  act.  The  injurious  effect  of  a  suspension 
of  business  during  a  dull  season  with  idle  machinery,  and  with  those  dependent 
on  wiiges  thrown  out  of  employment,  is  certainly  entitled  to  some  consideration 
in  following  out  the  possible  results  of  such  a  rule  as  the  Commission  here 
announces.  And  if  those  who  own  and  operate  mining  establishments  may 
properly  attempt  to  keep  tlie  same  going  during  the  summer  season,  it  would 
be  singular  if  the  railroad  company  may  not  also  have  the  right  of  keeping 
such  appliances  and  ears  as  it  devotes  to  the  coal  traffic  from  becoming  idle, 
and  also  avoid  throwing  the  crews  of  men  who  operate  such  cars  out  of  employ- 
ment, by  joining  with  the  coal  miners  in  a  reduction  of  rates  in  order  to  find  a 
market  for  the  surplus  output.  The  interstate-commerce  act  is  not  to  be  con- 
strued so  as  to  abridge  or  take  away  the  common-law  right  of  the  .carrier  to 
make  contracts  and  adopt  proper  business  methods  further  than  its  terms  and 
recognized  purposes  require.     *     *     * 

I  am,  therefore,  without  further  discussion,  clearly  of  opinion  that  the  de- 
fendant railroad  company  had  the  right  to  make  a  difference  in  its  summer  and 
winter  rates  on  the  coal  traffic.  It  Is  to  be  observed  that  I  am  not  now  called 
upon  to  pronounce  any  opinion  as  to  whether  either  the  summer  or  winter  rate 
is  in  and  of  itself  just  and  reasonable,  being  restricted,  as  before  stated,  to  an 
approval  or  disapproval  of  the  action  of  the  Commission. 

On  the  question  of  fact  involved  in  this  case,  which  was  whether 
the  rates  in  question  had  been  shown  to  discriminate  unjustly  against 
Nashville,  the  court  disagreed  with  the  Commission. 
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The  former  said: 


Taking  the  ease  as  it  was,  and  the  rates  as  put  in  effect  at  the  time  the  Com- 
mission decided  the  case,  Memphis  was  left  with  an  even  or  flat  rate  of  $1.40 
per  ton  on  all  classes  of  coal  the  year  round;  and  Nashville  with  a  rate  of  $1 
per  ton  on  the  cheaper  class  of  coal,  uniform  for  all  seasons  of  the  year,  and 
with  a  rate  of  $1.15  on  "  screened  "  coal  during  the  summer,  and  $1.40  during 
the  wiuter.  This  was  a  difference  of  40  cents  per  ton  on  the  lower  grade  of 
coal  (which  was  more  largely  consumed)  in  favor  of  Nashville  the  year  round, 
and  a  difference  of  25  cents  per  ton  on  "  screened  or  grate  "  coal  during  the 
summer,  with  the  same  rate  as  Memphis  on  that  class  of  coal  during  the  winter. 
The  average  for  the  year  on  either  class  was  much  in  favor  of  Nashville.  It 
would  hardly  be  contended  that  this  absolute  advantage  in  rates  to  Nashville 
as'  against  Memphis  would  work  such  discrimination  as  to  Injuriously  affect 
Nashville  in  commerce,  industrial  pursuits,  or  growth,  and  there  is  no  proof  in 
the  record  Indicating  any  such  condition  of  things  as  this.  Under  such  rates 
every  consumer  and  every  trader  at  Memphis  would  pay  a  higher  price  for 
coal  of  the  same  quality  than  would  be  paid  by  the  trader  or  consumer  at 
Nashville.  Just  how  this  could  injuriously  affect  Nashville  has  not  been  sug- 
gested, and  it  is  certain,  I  think,  that  no  process  of  reasoning  could  show  how 
an  injurious  result  to  Nashville  is  brought  about,  unless  upon  the  basis  of  a 
relative  rate  which  consumers  and  traders  at  each  place  should  have,  taking 
into  account  the  relative  distance  of  the  two  cities  from  the  Earlington  mines, 
and  by  putting  the  rates  between  the  two  places  on  a  mileage  basis  only.    *    *    * 

In  the  absence  of  a  more  definite  finding  and  statement  of  conclusions  by  the 
CSommission,  it  must  be  assumed,  as  I  think  the  result  shows,  that  the  Commis- 
sioft  contrasted  the  distance  at  which  the  two  cities  are  situated  from  the  mines, 
and  also  contrasted  the  difference  in  rates,  and  concluded  that  the  Nashville 
rate  was  relatively  too  high,  and  that  this  mode  of  adjusting  the  rates  gave 
an  undue  preference,  and  was  a  violation  of  section  3  of  the  act ;  and  that  the 
Commission  rested  its  decision  in  part,  though  not  entirely,  upon  this  propo- 
sition. 

The  decision  in  this  case  sharply  criticises  the  Commission  for 
failure  to  present  the  case  to  the  court  in  a  proper  and  intelligible 
form,  saying : 

The  Commission  is  authorized  to  provide  for  the  publication  of  its  reports 
and  decisions,  and  for  the  distribution  thereof.  Other  sections  of  the  act,  not 
necessary  to  be  set  out  herein,  make  it  evident,  in  my  opinion,  that  while  the 
investigation  and  report  of  the  Commission  and  its  order  thereon,  as  stated, 
do  not  constitute  a  judicial  proceeding,  still  it  was  the  intention  of  Congress 
that  the  procedure  should  substantially  conform  to  that  before  a  court,  charged 
with  the  duty  of  finding  the  facts,  and  giving  judgment  thereon,  or  to  the 
investigation  and  report  of  a  referee  or  special  master  in  chancery,  passing  on 
both  facts  and  law.  Congress  having  provided  for  such  investigation  and  report 
in  general  terms  only,  it  is  not  to  be  doubted  that  substantial  conformity  to  a 
judicial  proceeding  was  contemplated.  And  the  importance  of  the  Commission's 
action,  taking  substantially  the  form  of  a  judicial  proceeding,  is  apparent  when 
it  is  recognized  that  the  Commission  is  composed  of  men  of  ability  and  expe- 
rience, selected  for  this  position  with  reference  to  their  particular  qualifications 
therefor,  and  whose  entire  time  is  devoted  to  questions  arising  under  this  act. 
This  gives  to  the  Commission's  finding  and  opinion  great  weight,  and  entitles 
it  to  great  consideration,  both  by  the  parties  affected  and  by  the  courts,  when 
called  upon  to  enfoi-ce  obedience  to  its  mandates. 

For  the  Commission's  investigation  and  opinion  to  have  this  intended  value, 
however,  it  should  in  fact  conform  to  the  purpose  of  Congress  in  requiring  such 
proceedings.  It  is  not  suflScient,  therefore,  in  a  report  of  its  findings  of  fact 
and  conclusions,  to  do  so  in  such  general  way  as  not  to  disclose  its  views  upon 
particular  phases  of  the  evidence,  or  its  conclusions  of  law  upon  facts  found 
with  reference  to  the  particular  issues  in  the  case.  Stated  in  another  form, 
it  is  not  sufficient  for  the  report  to  be  made  up  of  mere  conclusions.  Its 
opinion  or  report  should  show  what  the  issues  in  the  case  are,  and  what  facts 
it  finds  in  regard  to  such  issues.  The  report  should  make  suitable  reference  to 
the  evidence  adduced  in  regard  to  any  particular  question,  where  there  is  a  con- 
flict in  the  proof,  showing  how  the  Commission  settles  the  disputed  fact ;  or,  if 
the  evidence  In  regard  to  any  issue  is  undisputed,  state  that  fact    In  other 
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words,  the  report  should  give  the  parties  to  be  affected,  as  well  as  the  court,  in 
any  Judicial  proceeding  afterwards  instituted,  definite  and  distinct  information 
as  to  what  was  found  as  facts,  and  the  Commission's  ©pinion  thereon,  such  as 
would  be  necessary  to  make  a  judicial  opinion  sufficient  and  satisfactory  for  the 
purpose  of  ordinary  litigation.  Now,  the  report  of  the  Commission  in  this  case 
does  nothing  of  this  kind.  It  was  not  intended  to  cast  upon  the  courts  the  labor 
of  an  original  and  independent  examination,  as  in  a  case  instituted  here  in  the 
first  instance.  If  so,  action  by  the  Commission  would  be  idle.  The  report  should 
on  all  issues  make  a  distinct  showing,  so  that  on  its  face  it  would  be  prima 
facie  good  as  required  under  the  act. 

The  main  issue  made  in  the  answer  to  the  original  complaint,  as  well  as  now 
in  the  answer  to  the  suit  in  this  court,  is  and  was  that  the  difference  in  the  rates 
from  the  Earlington  mines  to  Nashville  and  those  from  the  same  point  to  Mem- 
phis was  rendered  necessary  and  was  justified  by  competitive  freight  rates  at  that 
point,  and  particularly  in  regard  to  the  rates  on  coal,  by  competition  in  coal  com- 
ing from  the  Pittsburg  mines  by  means  of  river  transportation  to  Memphis.  The 
report  of  the  Commission,  notwithstanding  this  was  the  main  issue,  makes  but 
a  passing  allusion  to  the  fact  of  competition  at  Memphis.  The  report  shows 
nothing  as  to  the  cost  of  coal  at  the  Pittsburg  mines,  the  rate  per  ton  at  which 
it  was  transported  to  Memphis,  or  the  price  at  which  such  coal  was  sold;  and 
the  Commission  does  not  consider  nor  decide  to  what  extent,  if  at  all,  this  com- 
petition affects  the  rates  which  the  Louisville  and  Nashville  Railroad  Company 
can  make  on  coal  shipped  from  the  Earlington  mines  to  Memphis,  so  that  the 
rate,  together  with  the  price,  will  enable  that  coal  to  be  handled  on  the  Memphis 
market.  If  the  facts  in  relation  to  this  question  of  competition  were  at  all 
important  in  this  case,  it  is  certain  that  the  Commission  did  not  so  consider  It, 
as  that  entire  subject  was  summarily  dismissed  without  any  finding  of  facts  or 
the  expression  of  any  opinion  in  regard  thereto.  Indeed,  much  of  the  argument 
at  the  bar  on  both  sides  has  been  directed  to  the  question  of  what  the  Conmiis- 
sion  did  or  did  not  find  or  decide  in  this  case.  It  is  contended,  for  example,  by 
the  learned  counsel  for  the  Commission,  that  it  did  Investigate  and  did  decide 
that  the  rate  from  Earlington  to  Nashville  was  in  and  of  itself  unreasonable 
and  unjustly  high  without  regard  to  the  Memphis  rate  at  all,  while  counsel  for 
the  defendant  earnestly  insists  (and  successfully,  I  think)  that  the  Commission 
decided  no  such  question.  It  is  to  be  regretted,  of  course,  that  a  report  so 
important  as  this,  both  in  its  effect  on  the  parties  and  as  a  basis  of  suit  in  this 
court,  should  become  the  subject  of  construction  in  order  to  ascertain  what  was 
really  decided. 

CHATTANOOGA  CASE.<2 

"  The  record  makes  it  clear  that  in  allowing  this  order  the  Commission  thought 
that  its  literal  enforcement  would  hring  about  an  injustice." — Decision  of  the 
Supreme  Court  in  this  case. 

This  is  the  first  to  be  discussed  in  this  memorandum  of  a  series  of 
cases  of  which  it  must  be  said  that,  if  it  is  conceded  that  the  facts  put 
in  controversy  by  the  complaint  establish  a  genuine  case  of  injustice, 
the  erroneous  conclusions  of  law  adopted  by  the  Commission  stood 
in  the  way  of  adequate  relief  to  the  complainant.  In  this  particular 
case  the  order  of  the  Commission  was  based  upon  an  interpretation 
of  law  which  went  so  far  as  to  preclude  any  real  investigation  of  the 
facts  by  the  Commission.  The  circuit  court  rejected  utterly  the 
interpretation  of  the  law  adopted  by  the  Commission,  but  conducted 
an  inquiry  of  its  own  concerning  the  facts,  and  upon  the  basis  thus 
formed  issued  a  decree  enforcing  the  Commission's  order.     In  this 

"The  Board  of  Trade  of  Chattanooga  v.  The  East  Tennessee,  Virginia  and 
Georgia  Railway  Company  et  al. ;  Interstate  Commerce  Commission  (5  I.  C.  C. 
Rep.,  546),  decided  December  30,  1892.  Interstate  Commerce  Commission  v. 
Bast  Tennessee,  Virginia  and  Georgia  Railway  Company  et  al. ;  circuit  court, 
eastern  district  of  Tennessee  (85  Fed.  Rep.,  107),  decided  February  2,  1S98. 
East  Tennessee,  Virginia  and  Georgia  Railway  Company  et  al..  Appellants,  v. 
Interstate  Commerce  Commission;  Supreme  Court  (181  U.  S.,  1),  decided  April 
8,  1901. 
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course  it  had  the  approval  of  the  circuit  court  of  appeals,  which 
affirmed  the  decree.  The  Supreme  Court,  however,  found  insuper- 
able obstacles  to  enforcing  the  order  of  the  Commission  upon  findings 
of  fact  made  by  the  lower  Federal  courts  when  those  findings  ap- 
peared to  the  court  of  last  resort,  as  they  did  in  this  instance,  to  be 
"  irreconcilable  with  what  was  found  by  the  Commission." 

The  complaint  in  this  case  related  to  through  rates  from  Boston, 
New  York,  Philadelphia,  and  Baltimore  to  Chattanooga.  It  was 
alleged  that  these  rates  were  unreasonable  and  unjust  in  themselves, 
and  that,  as  compared  with-rates  from  the  same  points  to  Nashville 
and  Memphis,  they  subjected  the  residents  of  Chattanooga  to  unjust 
prejudice  and  disadvantage.  Further,  as  the  rates  to  Nashville  and 
Memphis  were  lower  than  to  Chattanooga  and  the  latter  is  an  inter- 
mediate point  on  some  of  the  routes  to  the  two  former  cities  it  was 
alleged  that  the  long  and  short  haul  clause  was  violated.  The  case 
was  decided  by  the  Conunission  wholly  upon  the  latter  ground  and 
upon  the  narrow  and  unsubstantial  basis  of  its  ruling  in  the  Georgia 
commission  cases  (5  I.  C.  C.  Rejs.,  324),  which  was  as  follows: 

The  carrier  has  the  right  to  judge  in  the  first  instance  whether  it  is  justified 
in  mailing  the  greater  charge  for  the  shorter  distance  under  the  fourth  section 
in  all  cases  where  the  circumstances  and  conditions  arise  wholly  upon  its  own 
line  or  through  competition  for  the  same  traflic  with  carriers  not  subject  to 
regulation  under  the  act  to  regulate  commerce.  In  other  cases  under  the  fourth 
section  the  circumstances  and  conditions  are  not  presumptively  dissimilar,  and 
carriers  must  not  charge  less  for  the  longer  distance,  except  upon  the  order  of 
this  Commission. 

The  Commission  therefore  issued  its  order  commanding  the  de- 
fendants "  to  cease  and  desist  from  making,  enforcing,  or  receiving 
any  higher  rates "  to  Chattanooga  than  to  Nashville.  It  was 
deemed — 

unnecessary  to  malie  any  comment  upon  the  rates  .in  force  at  Memphis,  or  give 
any  directions  in  respect  thereto,  because  *  *  *  the  fundamental  question 
in  this  case  arises  between  Chattanooga  and  Nashville,  and  an  equitable  adjust- 
ment of  rates  between  those  towns  may  obviate  any  separate  consideration  of 
the  Memphis  tariff. 

Concerning  the  Commission's  order  in  this  case  the  Supreme  Court- 
said: 

The  record  makes  it  clear  that  in  allowing  this  order  the  Commission  thought 
that  its  literal  enforcement  would  bring  about  an  injustice,  and,  therefore,  that 
the  order  was  entered  solely  because  it  was  deemed  that  the  technical  require- 
ments of  the  statute  must  be  complied  with. 

There  is  ample  justification  for  this  conclusion  of  the  Supreme 
Court  in  the  report  and  opinion  of  the  Commission.  Indeed,  it  is 
beyond  question  that  the  Commission  fully  understood  that  the 
acceptance  of  its  order  as  a  legal  order  by  the  defendants  or  its  sanc- 
tion by  the  final  decree  of  tiie  courts  would  result  in  an  appeal  to 
the  Commission  by  the  defendant  carrier  for  relief  from  the  general 
rule  of  the  long  and  short  haul  clause,  and  that  when  such  a  petition 
was  received  and  considered  it  expected  to  find  reasons  for  authoriz- 
ing lower  rates  to  Nashville  than  to  Chattanooga,  the  intermediate 
pomt.  Thus,  after  reviewing  the  facts  and  in  commencing  the  state- 
ment of  its  conclusions,  the  Commission  said : 

The  situation  which  we  have  thus  attempted  to  describe  is  one  of  peculiar 
difficulty.     It  is  easy  to  perceive  the  disadvantages  which  gave  rise  to  this  com- 
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plaint,  but  the  remedy  that  can  be  applied  with  due  regard  to  the  rights  of  the 
carriers  affected  is  not  readily  discovered.  The  prejudice  to  which  Chatta- 
nooga is  subjected  by  reason  of  the  lower  rates  of  transportation  to  Nashville 
and  Memphis  is  obvious  and  conceded,  but  how  to  avoid  that  result  without  un- 
just consequences  to  the  defendants  is  an  extremely  obstinate  problem. 

The  opinion  of  the  Commission  in  this  case,  from  which  the  fore- 
going is  quoted,  was  prepared  by  Mr.  Chairman  Knapp,  a  master  of 
English,  and  one  accustomed  carefully  to  weigh  the  nicest  distinc- 
tions in  the  meaning  of  words.  It  should  not  escape  attention,  there- 
fore, that  he  speaks  of  "  prejudice  "  and  n.ot,  in  the  terms  of  the  law, 
of  "  undue  or  unreasonable  prejudice  "  as  resulting  to  Chattanooga 
from  the  adjustment  of  rates  then  in  controversy.  Stronger  evidence 
that  the  Commission  knew  that  injustice  would  result  from  the  literal 
enforcement  of  its  order  is  found  in  the  following  extract  from  its 
opinion : 

*  *  *  This  disposition  of  the  case  is  not  intended  to  preclude  the  defend- 
ants from  applying  to  the  Commission  for  relief  from  the  restrictions  imposed 
by  the  fourth  section  of  the  act  on  the  ground  that  the  situation  in  which  they 
are  placed  with  reference  to  this  Nashville  traffic  constitutes  one  of  the  "  special 
cases  "  to  which  the  proviso  clause  of  that  section  should  be  applied. 

Again,  in  concluding  its  report  and  opinion,  the  Commission  said : 

To  enable  the  defendants  to  apply  for  relief  under  the  proviso  clause  of  the 
fourth  section  of  the  act  to  regulate  commerce  this  order  will  be  suspended 
until  the  1st  day  of  February,  1893.  *  *  *  In  case  such  relief  shall  be  ap- 
plied for  within  the  time  mentioned,  the  question  of  further  suspending  this 
order  until  the  hearing  and  determination  of  such  application  will  be  duly  con- 
sidered. 

The  enforcement  of  the  Commission's  order  would  not,  directly  at 
least,  have  brought  about  any  modification  of  the  rates  in  force  either 
to  Chattanooga  or  to  Nashville.  The  defendant  carriers  could  not 
have  afforded  to  reduce  their  Chattanooga  rates  to  the  level  of  the 
Nashville  rates;  they  could  not  control  the  latter.  All  that  would 
have  happened  would  have  been  the  withdrawal  of  the  routes  via 
Chattanooga  from  competition  for  Nashville  business.  As  it  is  to  be 
supposed  that  the  Nashville  business,  although  not  paying  a  share 
proportionate  to  its  volume  of  the  maintenance  expenses  and  fixed 
charges  of  the  routes  through  Chattanooga,  contributed  something 
to  one  or  both  of  these  necessary  items  in  the  total  cost  of  transporta- 
tion, it  is  probable  that  the  withdrawal  of  these  routes  from  the  com- 
petition for  Nashville  traffic  might  indirectly  have  caused  an  advance 
m  some  other  charges — possibly  those  at  Chattanooga.  The  Com- 
mission thoroughly  understood  that  the  Chattanooga  lines  were  not 
able  to  control  the  Nashville  rates,  for  it  said  in  its  opinion : 

*  *  *  The  present  Nashville  rate  is  prescribed  by  the  rail  lines  reaching 
that  point  via  Cincinnati,  and  that  the  defendant  lines  through  Chattanooga 
have  no  voice  or  influence  in  determining  its  amount  These  lines  are  under 
compulsion,  therefore,  to  meet  the  rates  which  other  carriers  have  established, 
or  leave  those  carriers  in  undisturbed  possession  of  the  entire  traffic.  They 
have  no  alternative  but  to  accept  the  measure  of  compensation  dictated  by 
independent  rivals  or  abandon  the  large  percentage  of  Nashville  business 
which  they  now  secure. 

Again,  clearly'  showing  its  appreciation  of  the  injustice  which 
might  result  from  the  enforcement  of  the  terms  of  its  order,  the  Com- 
mission declared  that  "the  allowance  of  the  same  rate"  to  Chatta- 
nooga as  to  Nashville  "  might  reduce  their  revenues,"  meaning 
those  of  the  railways  then  engaged  in  carrying  traffic  through  Chatta- 
nooga to  Nashville,  "  below  the  limits  of  fair  compensation." 
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If  the  enforcement  of  an  order  would  be  unjust,  as  the  Supreme 
Court  said  in  this  case  it  would  be,  it  seems  to  follow  that  refusal  to 
enforce  it  is  in  the  direction  of  substantial  justice.  A  quotation  from 
the  decision  of  the  Supreme  Court  is  pertinent.    That  court  said : 

*  *  *  The  lesser  charge  upon  which  both  the  assumption  of  preference 
and  discrimination  is  predicated  is  sanctioned  by  the  statute,  which  causes  the 
competition  to  give  rise  to  the  right  to  make  such  lesser  charge.  Indeed,  the 
findings  of  fact  made  by  the  Commission  in  this  case  leave  no  room  for  the  con- 
tention that  either  undue  preference  in  favor  of  Nashville  or  unjust  discrimi- 
nation against  Chattanooga  arose  merely  from  the  act  of  the  carriers  in 
meeting  the  competition  existing  at  Nashville.  The  Commission  found  that 
if  the  defendant  carriers  had  not  adjusted  their  rates  to  meet  the  competitive 
condition  at  Nashville  the  only  consequence  would  have  been  to  deflect  the 
traific  at  the  reduced  rates  over  other  lines.  From  this  it  follows  that,  even 
although  the  defendant  carriers  had  not  taken  the  dissimilarity  of  circum- 
stances and  conditions  into  view,  and  had  continued  their  rates  to  Nashville 
just  as  if  there  had  been  no  dissimilarity  of  circumstance  and  condition,  the 
preference  in  favor  of  Nashville  growing  out  of  the  conditions  there  existing 
would  have  remained  in  force,  and  hence  the  discrimination  which  thereby 
arose  against  Chattanooga  would  have  liliewise  continued  to  exist.  In  other 
words,  both  Nashville  and  Chattanooga  would  have  been  exactly  in  the  same 
position  if  the  long  and  short  haul  clause  had  not  been  brought  into  play. 

Thus,  although  the  Supreme  Court,  like  the  Commission,  decided 
this  question  upon  purely  legal  grounds,  it  appears  that  the  respective 
judgments  differed  in  this,  viz:  That  the  Supreme  Court  believed 
that  its  decree  would  prevent  injustice  while  the  Commission  knew 
that,  unless  prevented  by  further  proceedings,  the  enforcement  of 
its  order  would  produce  injustice. 

Discussing  the  legal  question,  which  was  of  controlling  force, 
the  Supreme  Court  thrust  aside  the  Commission's  conclusions  of  law 
in  the  following  language : 

Taking  into  view  the  terms  of  the  order  and  the  reasons  given  by  the  Com- 
mission for  considering  only  one  aspect  of  the  controversy  and  excluding  all 
others,  it  is  obvious  that  that  body  construed  the  act  to  regulate  commerce  as 
meaning  that,  however  controlling  competition  might  be  on  rates  to  any  given 
place,  if  it  arose  from  the  action  of  one  or  more  carriers  who  were  subject  to 
the  law  to  i-egulate  commerce  the  dissimilarity  of  circumstance  and  condition 
provided  in  the  fourth  section  could  not  be  produced  by  such  competition  un- 
less the  previous  assent  of  the  Commission  was  given  to  the  taking  by  the  car- 
rier of  such  competition  into  view  in  fixing  rates  to  the  competitive  point. 
This  in  effect  was  to  say  that  the  dissimilarity  of  circumstance  and  condition 
prescribed  in  the  law  was  not  the  criterion  by  which  to  determine  the  right  of  a 
carrier  to  charge  a  lesser  rate  for  the  longer  than  for  the  shorter  distance, 
unless  the  assent  of  the  Commission  was  asked  and  given.  This  in  substance 
but  decided  that  the  dissimilarity  of  circumstances  and  conditions  prescribed 
in  the  law  was  not  the  rule  by  which  to  determine  the  right  of  a  carrier  to 
charge  a  lesser  rate  for  the  longer  than  for  the  shorter  distance,  but  that  such 
right  solely  sprang  from  the  assent  of  the  Commission.  In  other  words,  that 
the  dissimilarity  of  circumstances  and  conditions  became  a  factor  only  in  con- 
.sequence  of  an  act  of  grace  or  of  a  discretion  flowing  from  or  exercised  by  the 
Commission.  This  logical  result  of  the  constructibn  of  the  statute  adopted  by 
the  Commission  was  well  illustrated  by  the  facts  found  by  it  and  to  which  the 
theory  announced  was  in  this  case  applied. 

Thus,  although  the  Commission  found  as  a  fact  that  the  competition  at  Nash- 
ville was  of  such  a  preponderating  nature  that  the  carriers  must  either  continue 
to  charge  a  lesser  rate  for  a  longer  haul  to  Nashville  than  was  asked  for  the 
shorter  haul  to  Chattanooga  or  abandon  all  Nashville  traffic,  nevertheless  they 
were  forbidden  to  make  the  lesser  charge  for  the  longer  haul;  In  other  words, 
they  were  ordered  to  desist  from  all  Nashville  traflic  unless  they  applied  to 
(he  Commission  for  the  privilege  of  continuing  such  traflic  by  obtaining  its 
assent  to  meet  the  dominant  rate  prevailing  at  Nashville.  But  since  thfe 
ruling  of  the  Commission  was  made  in  this  case  it  has  been  settled  by  this 
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court  that  competition  which  is  controlling  on  traffic  and  rates  produces  in 
and  of  itself  the  dissimilarity  of  circumstance  and  condition  described  in  the 
statute,  and  that  where  this  condition  exists  a  carrier  has  a  right  of  his  own 
motion  to  take  it  into  view  in  fixing  rates  to  the  competitive  point  That  Is  to 
say,  that  the  dissimilarity  of  circumstance  and  condition  pointed  out  by  the 
statute,  which  relieves  from  the  long  and  short  haul  clause,  arises  from  the 
command  of  the  statute  and  not  from  the  assent  of  the  Commission,  the  law, 
and  not  the  discretion  of  the  Commission,  determining  the  rights  of  the  par- 
ties. It  follows  that  the  construction  affixed  by  the  Commission  to  the  statute 
upon  which  its  entire  action  was  predicated  was  wrong. 

GEORGIA  COIOMISSION  CASES,  o 

"  The  rates  in  controversy  were  in  and  of  themselves  just  and  reasonable,  and 
did  not  give  rise  either  to  undue  preference  or  to  unjust  discrimination." — 
Decision  of  the  Supreme  Court  in  these  cases. 

Seven  complaints  filed  with  the  Interstate  Commerce  Commission 
at  substantially  the  same  time  by  the  railroad  commission  of  Georgia 
included  that  entitled  as  above,  and  were  heard  and  decided  together. 
All  the  complaints  alleged  that  certain  rates  established  and  main- 
tained by  the  defendant  carriers  were  "  unreasonable,  discriminating, 
and  in  direct  violation  of  section  4  of  the  act  to  regulate  commerce." 
The  decision  of  the  Commission  states  that— 

The  main  question  presented  by  the  pleadings  is  whether  charges  which  are 
greater  for  shorter  than  for  longer  distances  in  the  same  direction  over  the 
defendant  lines  are  unlawful  under  the  statute. 

This  decision  is  notable  as  that  in  which  the  Commission  reversed 
the  opinion  concerning  the  effect  of  competition  of  carriers  subject 
to  the  law  in  relieving  from  the  general  rule  of  the  fourth  section 
which  it  had  formerly  entertained.  On  June  15,  1887,  the  Interstate 
Commerce  Conimission,  in  an  opinion  prepared  by  Judge  Cooley  and 
unanimously  approved  by  his  colleagues  in  the  matter  of  the  Peti- 
tion of  The  Louisville  and  Nashville  Railroad  Company  (1  I.  C.  C. 
Rep.,  31),  said: 

But  that  which  the  act  does  not  declare  unlawful  must  remain  lawful  if  It 
was  so  before ;  and  that  which  it  fails  to  forbid  the  carrier  is  left  at  liberty  to 
do  without  permission  of  anyone.  The  charging  or  receiving  the  greater  com- 
pensation for  the  shorter  than  for  the  longer  haul  is  seen  to  be  forbidden  only 
when  both  are  under  substantially  similar  circumstances  and  conditions';  and, 
therefore,  if  in  any  case  the  carrier,  without  first  obtaining  an  order  of  relief, 
shall  depart  from  the  general  rule,  Its  doing  so  will  not  alone  convict  it  of 
illegality,  since  if  the  circumstances  and  conditions  of  the  two  hauls  are  dis- 
similar the  statute  is  not  violated.  *  *  *  It  will  be  found  on  investigation 
that  cases  will  exist  in  which,  unless  the  force  of  strictly  railroad  competition 
is  allowed  to  create  exceptions  under  the  statute,  an  existing  competition  which 
is  supposed  to  be  of  public  interest  must  come  to  an  end.  And  where  that  is  the 
case  the  strong  lines  will  in  general  be  gainers  at  the  expense  and  sometimes  to 
the  destruction  of  those  which  are  weaker.  *  *  *  a  strict  enforcement  of 
the  general  rule  might  be  found  quite  as  injurious  to  the  public  interests  as  to 
those  of  the  railroads  which  would  thereby  be  shut  out  from  competition. 

"L.  N.  Trammel,  Allen  Fort,  and  Virgil  Powers,  constituting  and  composing 
the  Railroad  Commission  of  Georgia,  v.  The  Clyde  Steamship  Company  et  al. ; 
Interstate  Commerce  Commission  (5  I.  C.  C.  Kep.,  324),  decided  November  11, 
1S92.  Interstate  Commerce  Commission  v.  Western  and  Atlantic  Railroad  Com- 
pany et  al. ;  Circuit  Court,  Northern  District  of  Georgia  (88  Fed.  Rep.,  186), 
decided  June  15,  1898.  Interstate  Commerce  Commission  v.  Western  and 
Atlantic  Railroad  Company  et  al. ;  Circuit  Court  of  Appeals,  Fifth  Circuit  (93 
Fed.  Rep.,  83),  Interstate  Commerce  Connnission  v.  Western  and  Atlantic  Rail- 
road Company  et  al. ;  Supreme  Court  (181  U.  S.,  29),  decided  April  8,  1901. 
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The  syllabus  of  the  decision,  from  the  body  of  which  the  foregoing 
has  been  quoted,  contains  the  following : 

When  a  railroad  company  claims  that  the  circumstances  and  conditions  of 
long  and  short  hauls  on  its  line  are  so  dissimilar  as  to  justify  its  making  the 
greater  charge  on  the  shorter  haul,  the  Commission  will  not  on  its  petition 
decide  upon  the  justice  of  its  claim,  but  will  leave  it  to  false  the  initiative  in 
fixing  rates,  and  will  decide  upon  their  justice  and  propriety  when  complaint  is 
made  by  persons  or  localities  who  consider  themselves  injured.  *  *  *  The 
prohibition  in  the  fourth  section  of  the  act  to  regulate  commerce  against  a 
greater  charge  for  a  shorter  than  for  a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  being  included  in  the  longer  distance,  as  qualified 
therein,  is  limited  to  cases  in  which  the  circumstances  and  conditions  are  sub- 
stantially similar.  *  *  »  The  existence  of  actual  competition  which  is  of 
controlling  force  in  respect  to  traffic  important  in  amount,  may  make  out  the 
dissimilar  circumstances  and  conditions  entitling  the  carrier  to  charge  less  for 
the  longer  than  for  the  shorter  haul  over  the  same  line  in  the  same  direction, 
the  shorter  being  included  in  the  longer,  in  the  following  cases : 

1.  When  the  competition  is  with  carriers  by  water  which  are  not  subject  to 
the  provisions  of  the  statute. 

2.  When  the  competition  is  with  foreign  or  other  railroads  which  are  not 
subject  to  the  provisions  of  the  statute. 

3.  In  rare  and  peculiar  cases  of  competition  between  railroads  which  are  sub- 
ject to  the  statute,  when  a  strict  application  of  the  general  rule  of  the  statute 
would  be  destructive  of  legitimate  competition. 

In  the  Georgia  commission  cases  the  defense  of  the  carriers  was 
precisely  in  accordance  with  the  terms  of  the  foregoing  extracts.  The 
report  and  opinion  of  the  Commission  on  these  cases  says : 

The  defendants  in  their  answers  deny  that  transportation  to  the  longer  and 
shorter  distance  points  is  under  substantially  similar  circumstances  and  condi- 
tions, and  that  therefore  the  greater  charges  for  shorter  distances  complained 
of  do  not  contravene  the  provisions  of  the  act  to  regulate  commerce.  The  prin- 
cipal grounds  on  which  this  denial  is  based  are  the  competition  of  all  rail  and 
part  rail  and  part  water  lines  from  the  same  point  of  consignment  to  the  same 
point  of  destination ;  the  competition  of  all  rail  and  part  rail  and  part  water 
lines  from  different  points  of  consignment  to  the  same  destination ;  and  the  in- 
fluence of  water  routes  which  either  reach  the  point  of  destination  direct  or 
deliver  to  a  connecting  carrier  at  a  point  in  the  same  territory. 

Two  of  the  seven  Georgia  commission  cases  were  dismissed,  but  in 
five  of  them  orders  favorable  to  the  complainants  were  issued.  To 
take  this  course  the  Commission  plainly  reversed  its  former  position, 
saying: 

In  stating  in  that  opinion  what  kinds  of  competition  might  entitle  the  carrier 
to  make  lesser  long-haul  charges,  or  that  create  dissimilar  circumstances  and 
conditions  under  which  it  would  be  justified  in  charging  more  for  shorter  hauls, 
we  now  think,  in  the  light  of  more  than  five  years'  operation  of  the  statute,  that 
the  Commission  should  not  have  included  in  such  statement  "  rare  and  peculiar 
cases  of  competition  between  railroads  subject  to  the  act  where  a  strict  applica- 
tion of  the  general  rule  of  the  statute  would  be  destructive  of  legitimate  competi- 
tion," If  this  language  in  the  opinion  was  fairly  susceptible  of  the  interpretation 
which  the  carriers  have  put  upon  it.  As  an  exception  it  was  not  consistent  with 
the  otherwise  harmonious  theory  on  which  the  whole  opinion  was  based. 

It  constituted  an  exception  to  the  clear  reservation  for  the  primary  action 
of  the  Commission  in  cases  involving  competition  between  carriers  subject  to 
the  act  which  is  implied  in  the  fourth  section.  Because  the  instances  of  such 
"  rare  and  peculiar  "  cases  cited  in  the  opinion  are  such  as  indicate  a  hardship 
that  the  Commission  would  not  fail  to  recognize,  and  by  an  order  under  the  pro- 
visory clause  relieve,  if  applied  for,  was  no  good  ground  for  permitting  the 
carriers  to  determine  for  themselves  what  cases  of  such  competition  are  rare 
and 'peculiar  or  when  any  cases  of  strife  for  traffic  between  carriers  subject  to 
the  law  will,  if  the  strict  rule  of  the  fourth  section  is  applied,  be  "  destructive  of 
legitimate  competition."    *    *    *  , 

We  think  there  is  nothing  in  the  statute  which  warranted  the  exception. 
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The  conclusion  of  law  adopted  by  the  Commission  was  that,  when 
the  dissimilarity  of  circumstances  and  conditions  alleged  in  justifica- 
tion of  a  greater  charge  for  the  short  haul  is  the  result  of  the  competi- 
tion of  other  carriers  subject  to  the  law,  the  railways  claiming  such 
justification  can  not  avail  themselves  of  it  in  defending  rates  ques- 
tioned by  complaints  before  the  Commission,  but  must  make  them  the 
basis  of  applications  for  relief  under  the  "  proviso  "  clause  of  the 
fourth  section.     The  following  is  from  the  report  and  opinion: 

A  concise  statement  of  this  construction  of  ttie  fourth  section  on  the  point 
above  discussed  is  :  The  carrier  has  a  right  to  judge  in  the  first  instance  whether 
it  is  justified  in  making  the  greater  charge  for  the  shorter  distance  under  the 
fourth  section  in  all  cases  where  the  circumstances  and  conditions  arose  whoUy 
upon  its  ovm  line  or  through  competition  for  the  same  trafllc  with  carriers  not 
subject  to  regulation  under  the  act  to  regulate  commerce.  In  other  cases  under 
the  fourth  section  the  circumstances  and  conditions  are  not  presumptively  dis- 
similar, and  carriers  must  not  charge  less  for  the  longer  distance,  except  upon 
the  order  of  this  Commission.o  Aside  from  overruling  the  "  rare  and  peculiar  " 
cases  exception,  this  construction  is  no  departure  from  previous  rulings  and  is 
not  new. 

This  amazing  conclusion,  that  permission  must  "be  applied  for  in 
order  to  obtain  the  right  to  do  that  which  is  nowhere  forbidden,  pre- 
vented any  inquiry  by  the  Commission  concerning  the  substantial 
merits  of  the  controversy  before  it.  There  was  no  finding  that  the 
conditions  were  "  substantially  similar,"  but  pnly  that  the  defendants 
had  not  taken  the  proper  course  to  avail  themselves  of  the  kind  of 
dissimilarity  which  they  alleged.  The  Commission's  orders  encour- 
aged them  to  apply  for  relief  from  the  general  rule  of  the  fourth  sec- 
tion.    One  of  the  orders  was  outlined  in  the  opinion  as  follows : 

The  order  will  therefore  be  that  the  defendants  in  this  case  cease  and  desist, 
within  twenty  days  after  receiving  a  copy  thereof,  from  charging  or  receiving 
any  greater  compensation  in  the  aggregate  for  the  transportation  of  a  like 
kind  of  property  from  Cincinnati  or  other  points,  called  and  known  as  "  Ohio 
River  points,"  for  the  shorter  distance  to  Calhoun,  Adairsville,  Kingston,  Car- 
tersville,  Acworth,  or  Marietta,  than  for  the  longer  distance  over  the  same  line 
in  the  same  direction  to  Atlanta,  the  shorter  being  included  within  the  longer 
distance ;  or  that  the  defendants  make  and  file  with  the  Commission  within  the 
time  above  specified  an  application  or  applications,  as  the  case  may  require, 
as  provided  in  the  proviso  of  the  fourth  section  of  the  act  to  regulate  com- 
merce, for  relief  from  the  operation  of  that  section  in  respect  to  the  prohibition 
therein  contained  against  charging  or  receiving  any  greater  compensation  in  the 
aggregate  for  the  transportation  of  like  kind  of  property  from  Cincinnati  and 
other  Ohio  River  points  to  the  shorter  distance  points  above  mentioned  than 
for  such  transportation  over  the  same  line  in  the  same  direction  for  the  longer 
distance  to  Atlanta,  and  show  cause  within  sixty  days  after  service  of  the 
order  why  such  application  for  relief  should  be  granted ;  and  upon  such  applica- 
cation  the  evidence  already  taken  in  this  case  may  be  used.  In  case  the  appli- 
cation for  relief  shall  be  denied  the  order  to  cease  and  desist  shall  stand,  and 
compliance  therewith  will  be  required  within  twenty  days  after  service  of  the 
order  denying  the  application. 

Orders  of  similar  tenor  were  issued  in  the  other  cases.  They  were 
not  obeyed.  It  is  scarcely  possible  that  anyone  ever  expected  them 
to  be  obeyed.  If  the  Commission  had  followed  another  course;  if 
it  had  inquired  fully  and  carefully  into  the  reasonableness  of  the 
rates  complained  against;  if,  after  such  inquiry,  it  had  found  them 
unreasonable  and  issued  a  lawful  order  of  relief  to  the  complainants, 
that  order  would  probably  have  received,  as  had  such  orders  ito  the 

<•  The  italics  in  this  quotation  are  in  the  original. 
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past,  prompt,  voluntary  obedience.  If  not  voluntarily  obeyed,  the 
courts  would  have  compelled  obedience.  But  by  adopting  an  inter- 
pretation of  the  law  radically  different  from  that  unanimously  an- 
nounced five  years  earlier — an  interpretation  which  but  a  single 
judge,  among  the  large  number  who  have  passed  upon  it,  has  ever 
approved — the  Commission  suspended  for  an  indefinite  period  the 
usefulness  of  the  machinery  fof  affording  relief  which  the  law  had 
placed  in  its  keeping. 

The  circuit  court  declined  to  enforce  these  orders,  because,  in  the 
language  of  the  Supreme  Court — ■ 

The  court  decided  that  the  Commission  had  erroneously  construed  the  statute 
in  holding  that  competition  which  was  actual  and  substantial  in  its  effect  upon 
rates,  if  resulting  from  the  action  of  other  carriers  who  were  subject  to  the 
act  to  regulate  commerce,  could  not  produce  the  dissimilarity  of  circumstances 
and  conditions  provided  in  the  fourth  section  of  the  act,  so  as  to  enable  a 
carrier  in  adjusting  rates  to  take  into  view  such  competition  without  the 
previous  assent  of  the  Commission. 

But  the  foregoing  was  not  the  sole  reason  for  the  dismissal  of  the 
Commission's  petitions  in  these  cases  by  the  circuit  court.  The 
Supreme  Court  declares  further,  concerning  the  circuit  court's  action, 
that: 

It,  moreover,  found  that  the  rates  in  controversy  were  in  and  of  themselves 
just  and  reasonable,  and  did  not  give  rise  either  to  undue  preference  or  unjust 
discrimination. 

The  circuit  court  of  appeals,  and  finally  the  Supreme  Court,  af- 
firmed the  refusal  of  the  circuit  court  to  enforce  these  orders.  The 
following  is  from  the  opinion  of  the  Supreme  Court : 

*  *  *  the  error  committed  by  the  Commission  in  interpreting  the  statute 
in  these  cases  has  been  at  least  twice  heretofore  pointed  out  in  the  decisions 
of  this  court,  and  hence  further  examination  of  the  subject  is  unnecessary. 
•  *  *  Despite,  however,  the  error  of  law  which  the  Commission  committed 
In  these  cases,  and  in  consequence  of  which  error  it  made  no  investigation  of 
the  facts,  but  postponed  the  performance  of  its  duty  on  this  subject  until  a  fur- 
ther application  was  made  for  relief,  it  is  now  urged  that  we  should  enter  into 
an  original  investigation  of  the  facts  for  the  purpose  of  considering  a  number  of 
questions  as 'to  discrimination,  as  to  preference,  as  to  reasonableness  of  rates, 
as  to  the  relation  which  the  rates  at  some  places  bore  to  those  at  others,  in 
order  to  discharge  the  duty  which  the  statute  has  expressly,  in  the  first  in- 
stance, declared  should  be  performed  by  the  Commission. 

TKOY  CASE,  a 

"  The  evidence  slioios  that  such  a  rate  would  Tie  aJ)solutcly  ruinous." — Decision 
of  the  circuit  court  in  this  case. 

The  specific  charges  made  by  the  complainant  before  the  Commis- 
sion, insisted  upon  at  the  hearing  before  it  and  to  which  the  testi- 
mony taken  by  it  relates,  all  depend  upon  alleged  violations  of  the 
fourth,  or  long  and  short  haul,  section  of  the  law.      The  vast  scope 

"The  Board  of  Trade  of  Troy,  Ala.,  v.  The  Alabama  Midland  Railway  Com- 
pany et  al. ;  Interstate  Commerce  Commission  (4  Inter.  Com.  Rep.,  348),  de- 
cided August  15,  1893.  Interstate  Commerce  Commission  v.  Alabama  Midland 
Rp'lway  Company  et  al. ;  circuit  court,  middle  district  of  Alabama  (69  Fed. 
Rep.,  227),  decided  July  9, 1895.  Interstate  Commerce  Commission,  appellant,  v. 
Alabama  Midland  Railway  Company  et  al. ;  circuit  court  of  appeals  (74  Fed. 
Rep.,  715),  decided  June  2, 1896.  Interstate  Commerce  Commission,  appella:nt,  v. 
Alabama  Midland  Railway  Company  et  al. ;  Supreme  Court  (168  U.  S.,  144), 
decided  November  8, 1897. 
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of  the  case  and  the  necessarily  far-reaching  consequence  of  the  en- 
forcement of  the  views  of  the  complainant  are  best  indicated  by  an 
enumeration  of  the  items  of  complaint  which  may  be  quoted  from  the 
Commission's  report  and  opinion.  It  thus  appears  that  the  grounds 
of  complaint  were : 

1.  That  the  Alabama  Midland  and  the  defendant  roads  connecting  and  form- 
ing lines  with  it  from  Baltimore.  New  York,  and  the  East  to  Troy  and  Mont- 
gomery charge  and  collect  a  higher  rate  on  shipments  of  class  goods  from 
those  cities  to  Troy  than  on  such  shipments  through  Troy  to  Montgomery, 
the  latter  being  the  longer  distance  point  by  52  miles. 

2.  That  the  "Alabama  Midland  and  the  Georgia  Central  and  their  connections 
unjustly  discriminate  against  Troy  and  in  favor  of  Montgomery  "  in  charghig 
and  collecting  $3.22  per  ton  to  Troy  on  phosphate  rock  shipped  from  the  South 
Carolina  and  Florida  fields  and  only  $3  per  ton  on  such  shipments  to  Mont- 
gomery, the  longer  distance  point  by  both  said  roads,  and  that  all  phosphate 
rock  carried  from  said  fields  to  Montgomery  over  the  road  of  the  Alabama  Mid- 
land has  to  be  hauled  through  Troy. 

3.  That  the  rates  on  cotton  established  by  said  two  roads  and  their  connections 
on  shipments  to  the  Atlantic  seaports  Brunswick,  Savannah,  and  Charleston 
unjustly  discriminate  against  Troy  and  in  favor  of  Montgomery,  in  that  the  rate 
per  hundred  pounds  from  Troy  is  47  cents  and  that  from  Montgomery,  the  longer 
distance  point,  is  only  40  cents,  and  that  such  shipments  from  Montgomery  over 
the  road  of  the  Alabama  Midland  have  to  pass  through  Troy. 

4.  That  on  shipments  for  export  from  Montgomery  and  other  points  within 
what  is  termed  in  the  complaint  "  the  jurisdiction  "  of  the  Southern  Railway 
and  Steamship  Association  to  the  Atlantic  seaports  Brunswick,  Savannah, 
Charleston,  West  Point,  and  Norfolk  a  lower  rate  is  charged  than  the  regular 
published  tariff  rate  to  such  seaports,  in  that  Montgomery  and  such  other  points 
are  allowed  by  the  rules  of  said  association  to  ship  through  to  Liverpool  via  any 
of  those  seaports  at  the  lowest  through  rate  via  any  one  of  them  on  the  day  (rf 
the  shipment,  which  may  be  much  less  than  the  sum  of  the  regular  published  rail 
rate  and  the  ocean  rate  via  the  port  of  shipment ;  that  this  reduction  is  taken 
from  the  published  tariff  rail  rate  to  the  port  of  shipment;  and  that  this  privi- 
lege being  denied  to  Troy  is  an  unjust  discrimination  against  Troy  in  favor  of 
Montgomery  and  such  other  favored  cities,  and  that  it  is  also  a  discrimination 
against  shipments  which  terminate  at  such  seaport  in  favor  of  shipments  for 
export. 

5.  That  Troy  is  unjustly  discriminated  against  in  being  charged  on  shipments 
of  cotton  via  Montgomery  to  New  Orleans  the  full  local  rate  to  Montgomery  by 
both  the  Alabama  Midland  and  the  Georgia  Central. 

6.  That  the  rates  on  "  class  "  goods  from  western  and  northwestern  points, 
established  by  the  defendants  forming  lines  from  those  points  to  Troy,  are  rela- 
tively unjust  and  discriminatory  as  against  Troy  when  compared  with  the  rates 
over  such  lines  to  Montgomery  and  Columbus. 

The  order  of  the  Commission,  as  summarized  in  its  report  and 
opinion,  was  as  follows: 

*  *  *  That  the  roads  participating  in  tlie  traffic  involved  cease  and  desist 
(1)  from  charging  and  collecting  on  class  goods  shipped  from  Louisville,  St 
Louis,  and  Cincinnati  to  Troy  a  higher  rate  than  is  now  charged  and  collected 
on  such  shipments  to  Columbus  and  Eufaula;  (2)  from  charging  and  collecting 
on  cotton  sliipped  from  Troy  via  Montgomery  to  New  Orleans  a  higher  through 
rate  than  50  cents  per  hundred  pounds;  (3)  from  charging  and  collecting  on 
shipments  of  cotton  from  Troy  for  export  via  the  Atlantic  seaports  Brunswick, 
Savannah,  Charleston,  West  Point,  and  Norfolk  a  higher  rate  to  those  ports 
than  is  charged  and  collected  on  such  shipments  from  Montgomery ;  (4)  from 
charging  and  collecting  on  cotton  shipped  from  Troy  to  Brunswick,  Savannah, 
and  Charleston  a  higher  rate  than  is  charged  and  collected  on  such  shipments 
from  Montgomery  through  Troy  to  those  i)orts;  (5)  from  charging  and  collect- 
ing on  class  goods  shipped  from  New  York,  Baltimore,  and  the  Northeast  to 
Troy  a  higher  rate  than  is  charged  and  collected  on  such  shipments  to  Mont- 
gomery, and  (6)  from  charging  and  collecting  on  phosphate  rock  shipped  from 
the  South  Carolina  and  Florida  fields  to  Troy  a  higher  rate  than  is  charged  and 
collected  on  such  shipments  through  Troy  to  Montgomery. 
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The  Commission  did  not  lose  sight  of  the  fact  that  obedience  to  its 
order  would  require  sweeping  changes  in  other  rates  than  those  com- 
plained of  and  a  general  readjustment  of  charges  in  the  territory  con- 
tiguous to  Troy.     On  this  point  the  Commission  said : 

It  is  claimed  on  the  part  of  the  roads  that  the  establishment  of  lower  rates 
to  Troy  will  disarrange  and  call  for  a  readjustment  of  the  rates  to  the  locali- 
ties around  Troy  in  order  to  prevent  unjust  discrimination  in  favor  of  Troy 
and  against  such  localities.  It  appears  from  the  tariffs  on  file  with  the  Com- 
mission that  .the  through  rates  to  these  points  around  Troy  are  made  on  the 
basis  of  the  rates  to  Montgomery  plus  the  local  rates  from  Montgomery  on — 
in  other  words,  that  Montgomery  is  given  the  undue  advantage  of  a  "  trade 
center  "  as  against  these  points.  This  being  the  case,  these  rates  now  call  for 
readjustment,  with  a  view  of  remedying  the  unjust  discrimination  thus  appear- 
ing. The  adjustment  of  the  rates  to  these  points  so  as  to  make  them  conform 
to  the  reduced  rates  which'we  have  ordered  for  Troy  will  tend  to  bring  them 
in  line  with  the  law  and  do  away  with  the  unjust  discrimination  in  favor  of 
Montgomery  already  existing  under  them.  It  certainly  can  not  be  held  to  be 
a  valid  objection  to  the  correction *of  unlawful  rates  to  one  locality  that  it  in- 
volves a  like  correction  as  to  other  localities.  Unjust  discrimination  as  between 
localities  or  Individuals  can  not  be  essential  to  the  business  prosperity  of  the 
roads ;  on  the  contrary,  we  believe  that  in  the  end,  if  not  immediately,  their 
financial  welfare  would  be  promoted  by  the  application  in  the  matter  of  rate 
making  of  the  principle  of  absolute  fairness  as  between  all  interests,  large  and 
small,  enjoined  by  the  statute.  Rates  should,  in  the  first  instance,  be  fixed 
upon  a  fairly  remunerative  basis,  and  then  so  applied  as  to  result  in  no  undue 
advantage  or  disadvantage  to  any  interest.  It  will  devolve  upon  the  roads  to 
make  whatever  changes  in  rates  to  surrounding  towns  may  be  incidental  to 
and  a  necessary  consequence  of  compliance  in  good  faith  with  our  order  in 
reference  to  the  rates  to  Troy. 

The  circuit  court  refused  to  grant  a  decree  enforcing  the  Commis- 
sion's order,  and  expressed  the  opinion  that  to  require  conformity  to 
the  demands  of  the  complainant  before  the  Commission  would  be 
"  absolutely  ruinous "  to  the  Alabama  Midland  Railway  Company. 
The  words  of  the  opinion  on  this  point  follow : 

The  Troy  parties  claim  that  they  shall  not  only  have  the  advantage  of  the 
reduced  rates  between  the  shipping  points  and  Montgomery,  but  that  they  are 
entitled  to  such  reduce^  rates  from  Montgomery  to  Troy.  The  same  thing  Is 
claimed  on  cotton  shiroed  from  Troy  to  New  Orleans,  via  Montgomery,  which 
is  a  combination  of  a  through  rate  to  New  Orleans  from  Montgomery  plus  the 
local  rate  from  Troy  to  Montgomery.  The  evidence  shows  that  such  a  rate 
would  be  absolutely  ruinous  to  the  Midland;  that  it  would  not  pay  operating 
expenses,  and,  besides,  there  is  no  section  of  the  law  under  which  such  conten- 
tion can  be  maintained. 

Treating  of  the  "  basing  point  "  system  of  rate  making,  which  pre- 
vails in  the  region  in  which  the  rates  complained  of  were  in  force,  the 
same  court  said : 

In  the  case  of  transportation  of  property  from  eastern  or  northeastern  points 
(New  York,  Philadelphia,  Baltimore,  etc.),  whether  it  Is  all  rail  or  by  water 
to  Savannah  and  then  by  rail  to  Montgomery,  through  Troy,  on  the  Midland,  or 
from  northwestern  points,  such  as  Cincinnati,  Louisville,  St  Louis,  etc., 
through  Montgomery  to  Troy,  there  is  what  may  be  called  a  "  long  haul,"  and 
for  this  haul  there  are  competing  lines,  all  rail  or  all  water  in  some  cases,  or 
part  by  rail  and  part  by  water,  and  this  gives  rise  to  through  rates  and  through 
rates  give  rise  to  "  basing  points  "  or  "  trade  centers,"  which.  In  the  very  nature 
of  things,  are  determined  by  questions  of  competition  between  lines  engaged 
in  and  seeking  a  share  in  the  carrying  trade  of  the  country.  Water  trans- 
portation is,  doubtless,  a  large  factor  in  the  determination  of  these  basing 
points.  Other  considerations  may  enter  into  the  matter,  but  the  real  source  of 
it  must  chiefly  be  found  In  tJie  competition  between  our  great  lines  of  trans- 
portation, reaching  out,  as  they  do,  for  a  share  in  the  commerce  of  the  country,  and, 
as  a  general  rule,  cheapening  the  necessaries  of  life  brought  to  every  man's  door. 
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Immediately  following  the  foregoing  the  court  discussed  the  justice 
of  the  rates  to  Montgomery  and  Columbus,  the  cities  against  whose 
more  favorable  position  in  the  adjustment  of  charges  Troy  particu- 
larly complained,  saying : 

Doubtless  there  may  be  cases  where  these  basing  points  or  trade  centers  are 
fixed  and  determined  arbitrarily  and  where  the  motive  for  it  may  be  a  purpose 
to  build  up  one  locality  at  the  expense  of  another,  in  violation  of  the  spirit  and 
provisions  of  the  act  of  Congress.  But  is  that  the  case  we  are  dealing  with  here? 
It  is  common  knowledge — it  is  history — that  Montgomery  was  a  distributing 
I)Oint  before  its  railroad  system  was  known  and  when  there  were  no  trunk  lines 
of  railroad  such  as  we  now  have  competing  for  a  share  of  her  business.  Troy 
is  a  city  of  about  4,000  or  5,000  population,  with  two  railroads,  one  of  which 
has  been  but  recently  constructed.  It  is  not  a  large  distributing  point,  and  it 
is  not  on  any  navigable  water  course.  The  complaint  would  almost  seem 
to  be  that  the  raili-oad  companies  had  not  made  her  a  basing  point,  and  that 
Montgomery,  west  of  her,  on  the  Alabama  River,  and  Columbus,  east  of  her,  on 
the  Chattahoochee  River,  being  basing  points,  this  operated  to  her  prejudice  as 
a  business  point,  which  it  no  doubt  does; "and  this  is,  perhaps,  her  real  cause 
of  complaint. 

The  use  of  the  word  "  prejudice  "  in  the  foregoing  will  not  mislead 
anyone  who  examines  the  opinion  of  the  court.  The  difference  be- 
tween "  prejudice  "  and  "  undue  or  unreasonable  prejudice  "  was 
carefully  and  accurately  distinguished,  as  appears  from  the  follow- 
ing quotation : 

The  words  "  any  undue  or  unreasonable  preference  or  advantage "  plainly 
imply  that  every  preference  or  advantage  is  not  condemned,  but  such  only  as 
are  undue  or  unreasonable. 

Reviewing  and  aiErming  the  action  of  the  circuit  court,  the  circuit 
court  of  appeals  declared  that — 

The  rates  in  question,  when  separately  considered,  are  not  um-easonable  or 
unjust.  *  *  *  The  volume  of  population  and  of  business  at  Montgomery 
is  many  times  larger  than  it  is  at  Troy.  There  are  more,  many  more,  railway 
lines  running  to  and  through  Montgomery,  connecting  it  with  all  the  distant 
markets.  The  Alabama  River,  open  all  the  year,  is  capable,  if  need  be,  of  bear- 
ing to  Mobile,  on  the  sea,  the  burden  of  all  the  goods  of  every  class  that  pass 
to  or  from  Montgomery.  *  *  *  There  is  no  suggestion  in  the  evidence  that 
the  traffic  managers  *  *  *  are  incompetent  or  under  the  bias  of  any  per- 
sonal preference  for  Montgomery  or  prejudice  against  Troy  that  has  led  them, 
or  is  likely  to  lead  them,  to  unjustly  discriminate  against  Troy.  *  *  *  The 
volume  of  trade  to  be  competed  for,  the  number  of  carriers  actually  actively 
competing  for  it,  a  constantly  open  river  present  to  take  a  large  part  of  it 
whenever  the  railroad  rates  rise  up  to  the  mark  of  profitable  water  carriage, 
seem  to  us,  as  they  did  to  the  circuit  court,  to  constitute  circumstances  and 
conditions  at  Montgomery  substantially  dissimilar  from  those  existing  at  Troy, 
and  to  relieve  the  carriers  from  the  charges  preferred  against  them  by  its  board 
of  trade. 

It  will  be  observed  that  both  the  circuit  court  and  the  circuit  court 
of  appeals  specifically  decided  that  the  order  of  the  Commission  was 
not  warranted  by  the  facts.  The  Supreme  Court  took  the  same 
ground  and  with  equal  definiteness,  saying : 

Coming  at  last  to  the  questions  of  fact  in  this  case,  we  encounter  a  large 
amount  of  conflicting  evidence.  It  seems  undeniable,  as  the  effect  of  the  evi- 
dence on  both  sides,  that  an  actual  dissimilarity  of  circumstances  and  condi- 
tions exists  between  the  cities  concerned,  both  as  respects  the  volume  of  their 
respective  trade  and  the  competition  affecting  rates  occasioned  by  rival  routes 
by  land  and  water.  Indeed,  the  Commission  itself  recognized  such  a  state  of 
facts  by  making  an  allowance  in  the  rates  prescribed,  for  dissimilarity  result- 
ing from  competition,  and  it  was  contended  on  behalf  of  the  Commission,  both 
in  the  courts  below  and  in  this  court,  that  the  competition  did  not  justify  the 
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discrimination  against  Troy  to  the  extent  sliown,  and  that  the  allowance  made 
therefor  by  the  Commission  was  a  due  allowance. 

The  Issue  is  thus  restricted  to  the  question  of  the  preponderance  of  the  evi- 
dence on  the  respective  sides  of  the  controversy.  We  have  read  the  evidence 
disclosed  by  the  record  and  have  endeavored  to  weigh  it  with  the  aid  of  able 
and  elaborate  discussion  by  the  respective  counsel. 

No  useful  purpose  would  be  served  by  an  attempt  to  formally  state  and 
analyze  the-  evidence,  but  the  result  is  that  we  are  not  convinced  that  the  courts 
below  erred  in  their  estimate  of  the  evidence,  and  that  we  perceive  no  error  in 
the  principles  of  law  on  which  they  proceeded  in  the  application  of  the  evi- 
dence. 

WINDOW  SHADES  CASE.o 

"  The  parties  have  ieen  subjected  to  the  delay  and  expense  of  trying  an  extra- 
neous issue."    Decision  of  the  circuit  court  in  this  case. 

The  complaint  in  this  case  was  against  the  classification  of  window 
shades  enforced  by  the  defendants.  This  was  alleged  to  be  higher 
than  that  of  other  property  of  a  similar  kind  in  the  elements  of 
value,  risk,  compactness,  and  cost  of  service.  The  comparison  insisted 
upon  was  with  "  window  hoUands  and  shade  cloth,  plain,  uncut,  and 
undecorated."  The  latter  articles  took  third-class  rates,  which  were 
much  lower  than  the  first-class  rates  which  were  applicable  to  win- 
dow shades.  The  testimony  indicated  that  the  complainants  had  for 
some  time  obtained  the  lower  rates  by  incorrectly  describing  their 
shipments  as  window  hoUands.    The  Commission  said : 

Ciomplainants  have  described  their  shipments  of  window  shades  as  window 
hollands  for  the  evident  purpose  of  thereby  obtaining  lower  rates  than  could  . 
lawfully  have  been  charged  if  the  proper  description  had  been  given;  and, 
except  when  corrections  were  made  by  the  carriers'  inspection  bureaus,  this 
purpose  was  accomplished  by  the  acceptance  of  such  shipments  as  window  hol- 
lands by  the  receiving  road  and  the  improper  billing  thereof  by  the  local  agent 
at  third-class  Instead  of  flrst-class  rates.  *  *  *  the  practice  finally  resulted 
in  the  remonstrance  on  the  part  of  the  carriers  on  January  24,  1893. 

After  this  remonstrance  from  the  defendants,  complaint  was,  on 
March  3, 1893,  made  to  the  Commission. 

The  Commission  was  not  deterred  from  granting  the  order  asked 
for  by  the  complainants  by  the  fact  that  they  had  been  in  the  habit 
of  incorrectly  describing  their  shipments "  for  the  apparent  purpose 

"Alanson  S.  Page  et  al.  v.  The  Delaware,  Lackawanna  and  Western  Railroad 
Company  et  al. ;  Interstate  Commerce  Commission  (6  Inter.  Com.  Rep.,  148), 
decided  March  23,  1894.  Interstate  Commerce  Commission  v.  Delaware,  Lacka- 
wanna and  Westei-n  Railroad  Company  et  al. ;  Circuit  Court,  Northern  District 
of  New  York  (G4  Fed.  Rep.,  723),  decided  December  3,  1894. 

*  Section  10  of  the  interstate-commerce  law  includes  the  following :  "Any  per- 
son and  any  officer  or  agent  of  any  corporation  or  company  who  shall  deliver 
.  property  for  transportation  to  any  common  carrier,  subject  to  the  provisions  of 
this  act,  or  for  whom  as  consignor  or  consignee  any  such  carrier  shall  transport 
property,  who  shall  knowingly  and  willfully,  by  false  bllliiig,  false  classification, 
false  weighing,  false  representation  of  the  contents  of  the  fiackage,  or  false 
report  of  weight,  or  by  any  other  device  or  means,  whether  with  or  without  the 
corisent  or  connivance  of  the  carrier,  its  agent  or  agents,  obtain  transportation 
for  such  property  at  less  than  the  regular  rates  then  established  and  in  force  on 
the  line  of  transportation,  shall  be  deemed  guilty  of  fraud,  which  Is  hereby 
declared  to  be  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdiction  within  the  district  in  which  such 
ofCeuse  was  committed,  be  subject  for  each  offense  to  a  fine  of  not  exceeding 
$5,000  or  imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court" 
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of  obtaining  lower  rates  than  were  at  the  time  lawful.     The  Commis- 
sion said : 

We  have  first  to  determine  what  effect  the  complainants'  admitted  practice 
of  shipping  shades  as  hollands  shall  have  upon  our  action  in  this  case.  The 
classification  as  regards  these  two  articles  was  and  is  in  no  wise  ambiguous,  and 
we  find  that  complainants  did  persist  in  designating  their  shade  shipments  as 
hollands  with  a  view  of  securing  third  instead  of  first  class  rates  thereon. 
*  *  *  We  think  they  were  keenly  alive  to  the  impropriety  of  shipping  shades 
under  the  name  of  hollands.     *     *     * 

In  spite  of  the  foregoing  the  Commission  ordered  a  reduction  in 
the  classification  of  window  shades  in  less  than  carload  quantity 
shipments  to  the  level  asked  by  the  complainants.  This  order  was 
not  obeyed  by  the  defendants.  The  circuit  court  on  being  asked  to 
enforce  the  order  refused  to  do  so.  The  opinion  by  Judge  Wallace 
reads,  in  full,  as  follows: 

The  order  of  the  Interstate  Commerce  Commission  which  the  court  is  now 
asked  to  enforce  prohibits  the  railway  carriers,  the  parties  respondent,  from 
charging  any  greater  compensation  for  the  transportation  of  window  shades 
of  any  description — whether  the  cheap  article,  worth  .f3  per  dozen,  or  the  hand- 
decorated  article,  worth  $10  per  pair — than  the  third-class  rate,  the  rate 
charged  for  the  transportation  of  the  materials  used  in  making  window  shades. 
Such  an  order,  in  my  judgment,  ignores  the  element  of  the  value  of  the  serv- 
ice in  fixing  the  reasonable  compensation  of  the  carrier  and  denies  him  any 
remuneration  for  additional  risk.  I  can  not  regard  it  as  justifiable  upon 
principle,  and  must  refuse  to  enforce  it.    The  petition  is  dismissed. 

Under  the  rendering  of  the  foregoing  decision  the  Commission  cer- 
tified to  the  court,  in  substance,  that — 

*  *  *  in  making  the  order  which  the  court  is  asked  in  this  case  to 
enforce  the  Conmaission  did  not  design  to  make  one  so  broad  as  Its  terms 
import,     *     *     » 

and,  as  complainant,  asked  for  a  rehearing.     Upon  this  application, 
which  was  denied,  the  court  said : 

The  court  can  not  substitute  for  an  order  actually  made  one  such  as  the 
Commission  might  or  should  have  made,  or  such  as  the  Commission  intended 
to  but  failed  to  make.  This  court  has  no  revisory  power  over  the  orders  of  the 
Commission.  Its  function  i]j  a  proceeding  like  this  is  merely  to  inquire 
whether  the  respondents,  the  common  carriers,  have  refused  or  neglected  to 
perform  any  lawful  order  or  requirement  of  the  Commission.  It  can  not  under- 
take to  decide  whether  the  respondents  have  violated  one  which  the  Commis- 
sion might  have  lawfully  made.  It  is  not  a  violent  presumption  that  if  the 
order  had  been,  in  terms,  one  such  as  the  Commission  intended  to  make  the 
respondents  would  have  contested  its  propriety  and  refused  to  obey  it  But  such 
an  issue  is  not  here.  As  framed  the  respondents,  in  my  judgment,  were  justi- 
fied in  refusing  to  obey  it.  It  is  much  to  be  regretted  that  the  real  controversy 
between  the  Minnetto  Shade-Cloth  Company  and  the  respondents  is  not  pre- 
sented by  the  application  to  enforce  the  order  made  by  the  Commission  and 
that  the  parties  have  been  subjected  to  the  delay  and  expense  of  trying  an 
extraneous  issue ;  but  the  misfortune  is  not  remediable  by  a  rehearing,  and 
a  rehearing  is  therefore  denied. 

The  decision  of  the  circuit  court  was  not  appealed  from.  Further 
interpretation  of  the  law  by  the  courts  has  disclosed  that  the  order 
of  the  Commission  was  unlawful  on  grounds  other  than  that  re- 
garded by  Judge  Wallace  as  conclusive. 
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freigtHT  bxtbeau  cases.  <i! 

"  The  importance  of  the  question  can  not  he  overestimated." — Decision  of  the 
Supreme  Court  in  this  case. 

The  complaint  in  this  case  involved  the  entire  adjustment  of  rail- 
way rates  on  through  southward-bound  freight  throughout  the 
whole  region  east  of  the  Mississippi  Kiver.  Perhaps  this  will  be 
made  clearer  by  quoting  from  the  statement  of  the  complaints  with 
which  the  report  and  opinion  of  the  Commission  begins.  The  Com- 
mission said : 

The  complaints  in  these  cases,  wliich  were  heard  and  may  be  disposed  of 
together,  were  filed,  respectively,  by  the  freight  bureau  of  the  Cincinnati  Cham- 
ber of  Commerce  and  the  Chicago  Freight  Bureau.  The  former  will  herein- 
after be  referred  to  as  the  Cincinnati  Case,  and  the  latter  as  the  Chicago  Cape. 

In  both  complaints,  Baltimore,  Philadelphia,  New  York,  Boston,  and  con- 
tiguous territory  are  designated  "  eastern  seaboard  territory ;  "  KnoxvilUe  and 
Chattanooga,  Tenn.,  Rome  and  Atlanta,  Ga.,  Birmingham,  Anniston,  and  Selma, 
Ala.,  Meridian,  Miss.,  and  contiguous  territory  "  southern  territory ;  "  and  Cin- 
cinnati, Ohio,  Louisville,  Ky.,  Indianapolis  and  Bvansville,  Ind.,  Chicago  ami 
Cairo,  111.,  St.  Louis,  Mo.,  and  contiguous  territory  "  centra!  territory."  These 
designations  will  be  so  applied  in  this  opinion. 

The  general  ground  of  complaint  in  the  Cincinnati  Case  is  that  the  rates  of 
freight  established  by  the  defendant  carriers  from  the  eastern  seaboard  and 
central  territories,  respectively,  to .  southern  territory  "  unjustly  discriminate 
in  favor  of  the  merchants  and  mianufaeturers  whose  business  is  located  and 
transacted  in  eastern  seaboard  territory  and  against  the  merchants  and  manu- 
facturers whose  business  is  located  and  transacted  in  Cincinnati  and  other 
points  in  central  territory." 

It  is  stated  that  "  the  burden  of  the  complaint  lies  against  the  relation  which 
exists  between  the  current  rates  of  freight  on  manufactured  articles  and  mer- 
chandise" (numbered  classes)  "from  eastern  seaboard  territory  to  southern 
territory "  and  the  current  rates  of  freight  exacted  upon  like  commodities 
when  shipped  from  central  territory  to  the  South,  and  against  the  unfair  basis 
of  general  construction  of  the  tariffs  under  consideration  whereby  the  rates 
charged  for  transportation  of  commodities  classified  under  "  numbered  classes  " 
bear  a  much  higher  percentage  relation  to  the  rates  from  New  York  than  do 
the  rates  on  commodities  enumerated  under  the  "  lettered  classes  "  (food  prod- 
ucts and  similar  heavy  traffic)  ;  and  it  is  alleged  "  that  this  improper  relation 
between  rates  has  the  effect  of  restraining  and  impeding  the  growth  of  pro- 
ductive industries  in  central  territory  and  encouraging  and  promoting  similar 
industries  in  eastern  seaboard  territory,  and  is  the  direct  result  of  an  agree- 
ment established  by  convention  between  the  officers  of  defendants,  whereby, 
in  order  to  secure  stability  in  rates  and  to  prevent  competition  between  the 
lines  leading  respectively  from  the  eastern  seaboard  and  central  territories 
to  the  South,  it  was  decided  to  secure  to  the  eastern  lines  and  eastern  territory 
the  traffic  in  merchandise  and  manufactured  articles  and  to  the  western  territory 
the  traffic  in  food  products  and  similar  heavy  commodities."  In  support  of  these 
charges  as  to  the  alleged  "  improper  relation  "  between  the  rates  from  eastern 

"The  Freight  Bureau  of  the  Cincinnati  Chamber  of  Commerce  v.  The  Cin- 
cinnati, New  Orleans  and  Texas  Pacific  Railway  Company  et  al. ;  The  Chicago 
Freight  Bureau  v.  The  Louisville,  New  Albany  and  Chicago  Railway  Company 
et  al. ;  Interstate  Commerce  Commission  (4  Inter.  Com.  Rep.,  -592),  decided 
May  29,  1894.  Interstate  Commerce  Commission  v.  Cincinnati,  New  Orleans 
and  Texas  Pacific  Railway  Company  et  al. ;  circuit  court,  southern  district  of 
Ohio,  western  division  (76  Fed.  Rep.,  183),  decided  October  8,  1896.  Shinkle, 
Wilson  &  Kreis  Company  et  al.  v.  Louisville  and  Nashville  Railroad  Company 
et  al. ;  circuit  court,  southern  district  of  Ohio,  western  division  (62  Fed.  Rep., 
690;  76  Fed.  Rep.,  1007),  decided  July  ao,  1894.  Interstate  Commerce  Com- 
mission, Appellant,  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany;  Supreme  Court  (167  U.  S.,  479),  decided  May  24,  1897. 
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territory  and  central  territory  to  Bouttiem  territory,  and  between  those  on 
the  numbered  and  lettered  classes,  tabular  statements  are  given  of  the  dis- 
tances and  class  rates  from  leading  points  in  the  eastern  and  central  territories 
to  the  points  named  above  in  southern  territory  and  of  the  percentage  relation 
borne  by  rates  and  distances  from  Cincinnati  to  those  from  New  York. 

The  complaint  in  the  Chicago  case  contains  similar  tabular  statements  and 
charges,  made  applicable  to  Chicago,  and,  in  addition,  calls  in  question  the  rea- 
sonableness in  themselves  of  the  through  rates  from  Chicago  to  southern  terri- 
tory by  the  averments  "  that  traffic  between  Chicago  and  the  southern  territory 
is  through  traffic  and  it  is  unjust  to  Chicago  that  rates  from  that  point  should 
be  exacted  by  defendants  based  upon  unreasonably  high  rates  between  Cincinnati 
and  other  Ohio  River  crossings  and  southern  territory,  to  which  are  added 
substantially  the  local  rates  in  effect  from  Chicago  to  Cincinnati  and  said  other 
Ohio  River  crossings,"  and  that  "  if  Cincinnati  rates  are  to  be  taken  as  a  basis, 
the  rates  from  Chicago  to  southern  territory  should  be  some  fair  percentage  above 
the  rates  from  Cincinnati,  or  some  other  arbitraries  above  the  Cincinnati  rates 
as  the  present  New  York  and  Boston  rates  are  above  the  rates  from  Baltimore." 
It  is  also  alleged  that  "  the  same  rates  are  charged  from  New  York  and  from 
Boston  to  points  in  southern  territory  whose  distances  vary  more  than  500 
miles,"  and  it  is  claimed  that  if  equal  rates  prevail  from  points  widely  sepa- 
rated in  eastern  territory,  such  as  New  York  and  Boston,  to  southern  territory, 
the  same  basis  should  govern  in  rate  making  to  the  same  southern  points  from 
stations  in  central  territory,  such  as  Cincinnati  and  Chicago,  which  are  much 
nearer  together  than  New  York  and  Boston."  The  prayer  of  the  complainants 
in  both  cases  is  for  an  order  commanding  the  defendants  to  desist  from  the 
alleged  violations  of  the  act  to  regulate  commerce  and  requiring  them  to  so 
adjust  their  several  freight  tariffs  as  to  afford  the  merchants  and  manufac- 
turers of  Cincinnati  and  Chicago  and  other  points  in  contiguous  territory  "  a 
fair  and  equal  opportunity  to  deliver  their  products  to  consumers  in  the  South 
upon  such  terms  of  equality,  compared  with  their  competitors  in  eastern  sea- 
board territory,  as  their  geographical  position,  commercial  ability,  and  ample 
transportation  facilities  will  justify." 

The  order  of  the  Commission  required  reductions  in  the  rates 
charged  from  Chicago  and  Cincinnati  to  Knoxville,  Chattanooga, 
liome,  Atlanta,  Meridian,  Birmingham,  Anniston,  and  Selma,  and 
the  further  readjustment  of  rates  indicated  as  follows: 

And  said  defendants  *  *  *  are  also  hereby  notified  and  required  to 
further  readjust  their  tariffs  of  rates  and  charges,  so  that  *  *  *  rates 
*  *  *  from  Cincinnati  and  Chicago  to  southern  points  other  than  those 
hereinabove  specified  shall  be  In  due  and  proper  relation  to  rates  put  Into 
effect  by  said  defendants  in  compliance  with  the  provisions  of  this  order. 

The  foregoing  contrasts  strangely  with  the  unanimous  decision 
of  the  original  Commission,  written  by  Judge  Schoonmaker  (see 
Thatcher  v.  Delaware  and  Hudson  Canal  Company,  1  I.  C.  C.  Eep., 
152) ,  in  which  the  following  appears :  - 

*  *  *  what  the  complainant  asks  from  the  Commission  is  an  order  that 
shall  require  the  several  defendant  roads  to  receive  freights  at  his  elevator  at 
Schenectady  for  transportation  to  Boston  and  Boston  points  at  rates  less  than 
are  now  charged  by  the  same  roads  for  the  transportation  of  like  freights  to 
Boston  and  Boston  points,  from  stations  on  the  same  lines  nearer  to  the  points 
of  destination,  *  *  *.  This  is  the  only  question  which  is  so  presented  by 
the  complaint  that  the  Commission  can  pass  upon  it.  It  may  be  truthfully 
said  that  the  several  defendants  might  avoid  any  conflict  with  the  fourth  sec- 
tion of  the  act  by  reducing  their  charges  to  Boston  and  Boston  points  from 
the  stations  east  of  Schenectady ;  but  this  complaint  does  not  ask  the  Com- 
mission to  compel  such  reduction,  nor  has  any  evidence  been  given  or  offered 
which  would  enable  us  to  determine  what  would  be  proper  and  just  rates  from 
any  such  stations.  It  is  therefore  Impossible  to  fix  them  In  this  case,  even 
if  the  Commission  had  power  to  make  rates  generally,  which  it  has  not  Its 
power  in  respect  to  rates  is  to  determine  whether  those  which  the  roads  Impose 
are  for  any  reason  in  conflict  with  the  statute. 


APPENDIX   P. 


751 


The  following  table  shows  the  rates  in  cents  per  100  pounds  in 
force  from  Cincinnati  at  the  time  the  report  and  opinion  was  pre- 
pared and  the  rates  ordered  by  the  Commission : 
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Similar  reductions  from  Chicago  were  ordered,  and  had  the  changes 
been  made,  corresponding  modifications  in  the  rates  from  all  points 
north  of  the  Ohio  River,  as  well  as  to  all  southern  points,  would  have 
been  necessary.  The  drastic  character  of  the  changes  is  apparent 
from  the  table.  The  Commission  appeared  to  appreciate  this,  for  it 
declared  that  "  even  pecuniary  embarrassment  of  a  road  "  would  not 
justify  the  maintenance  of  the  former  rates,  although  it  attempted  to 
qualify  this  by  asserting  that  "  it  is  believed  "  that  "  the  reduction 
ordered  in  these  cases  "  would  increase  the  tonnage  afPected  so  greatly 
as  to  augment  the  revenue  therefrom.  Such,  said  the  Commission,  is 
"  the  natural  tendency,"  but  it  said  nothing  of  the  increased  cost  of 
handling  the  extra  traffic  which  it  anticipated.  It  is  important  to 
note  also  that  the  Commission  paid  little  or  no  attention  to  the  exist- 
ing relations  among  the  rates  which  it  attempted  to  change.  Thus, 
although  the  rates  from  Cincinnati  to  Knoxville  and  Chattanooga 
were  the  same  the  Commission  sought  to  give  Knoxville  much  lower 
rates  than  Chattanooga,  taking,  for  example,  20  cents  from  the 
second-class  rate  of  65  cents  to  Knoxville  and  but  11  cents  from  the 
same  rate  to  Chattanooga.  The  first-class  ratq,  of  $1.07  to  Anniston 
was  ordered  reduced  by  21  cents,  but  the  first-class  rate  of  $1.08  to 
Selma  was  left  untouched,  The  decision  in  this  case,  following  that 
in  the  Social  Circle  case  (see  p.  — ),  the  courts  did  not  discuss,  at  any 
length,  any  other  than  the  legal  aspects  of  the  case.  After  a  circuit 
court  decision  adverse  to  the  Commission  the  case  was  certified  to  the 
Supreme  Court  on  the  following  question : 

Had  the  Interstate  Commerce  Commission  jurisdictional  power  to  make  the 
order  hereinbefore  set  forth,  all  proceedings  preceding  said  order  being  due 
and  regular,  so  far  as  procedure  Is  concerned  ? 

Although  regarding  the  question  as  the  same  as  that  decided  in  the 
Social  Circle  Case,  the  Supreme  Court  thought  that  it  was  its  duty  to 
reexamine  it  in  its  entirety,  and  to  "  determine  what  powers  Congress 
has  given  to  the  Commission  in  respect  to  the  matter  of  rates."  Con- 
cerning the  importance  of  the  controversy  the  court  said : 

The  importance  of  the  (question  can  not  be  overestimated.  Billions  of  dollars 
are  invested  in  railroad  properties.  Millions  of  passengers,  as  well  as  millions 
oi:  tons  of  freight,  are  moved  each  year  by  the  railroad  companies,  and  this 
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transportation  is  carried  on  by  a  multitude  of  corporations  working  in  different 
parts  of  ttie  country  and  subjected  to  varying  and  diverse  conditions.  *  *  * 
The  power  to  prescribe  a  tariff  of  rates  for  carriage  by  a  common  car- 
,.jgj.  *  *  *  having  respect  to  tlie  large  amount  of  property  invested  in  rail- 
roads, the  various  companies  engaged  therein,  the  thousands  of  miles  of  road 
and  the  millions  of  tons  of  freight  carried,  the  varying  and  diverse  conditions 
attaching  to  such  carriage,  is  a  power  of  supreme  delicacy  and  importance. 

The  Supreme  Court  also  declared  that  the  power  claimed  by  the 
Commission  is  general  rate-making  power  and  of  a  legislative  char- 
acter.    Quotations  on  these  points  follow : 

It  is  one  thing  to  inquire  whether  the  rates  which  have  been  charged  and  col- 
lected are  reasonable — that  is  a  judicial  act;  but  an  entirely  different  thing  to 
prescribe  rates  which  shall  be  charged  in  the  future — that  is  a  legislative  act. 
*  *  *  It  will  be  seen  that  in  this  case  the  Interstate  Commerce  Commission 
assumed  the  right  to  prescribe  rates  which  should  control  in  the  future.  *  *  * 
Some  reliance  was  placed  in  the  argument  on  this  sentence  found  in  the  opinion 
of  this  court  in  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Company  v. 
Interstate  Commerce  Commission,  162  U.  S.,  184  (5  Inters.  Com.  Rep.,  391)  : 

"  If  the  Commission,  instead  of  withholding  judgment  in  such  a  matter  until 
an  issue  shall  be  made  and  the  facts  found,  itself  fixes  a  rate,  that  rate  is  pre- 
judged by  the  Commission  as  reasonable."  And  it  is  thought  that  this  court 
loeant  thereby  that  while  the  Commission  was  not  in  the  first  instance  author- 
ized to  fix  a  rate,  yet  that  it  could,  whenever  complaint  of  an  existing  rate  was 
made,  give  notice  and  direct  a  hearing,  and  upon  such  hearing  determine  whether 
the  rate  established  was  reasonable  or  unreasonable,  and  also  what  would 
be  a  reasonable  rate  if  the  one  prescribed  was  found  not  to  be,  and  that  such 
order  could  be  made  the  basis  of  a  judgment  in  mandamus  requiring  the  carrier 
thereafter  to  conform  to  such  new  rate.  And  the  argument  is  now  made,  and 
made  with  force,  that  while  the  Commission  may  not  have  the  legislative  power 
of  establishing  rates,  it  has  the  judicial  power  of  determining  that  a  rate  already 
established  is  unreasonable,  and  with  it  the  power  of  determining  what  should 
be  a  reasonable  rate,  and  enforce  its  Judgment  in  this  respect  by  proceedings  in 
mandamus. 

The  vice  of  this  argument  is  that  it  is  building  up  indirectly  and  by  implica- 
tion a  power  which  is  not  in  terms  granted.  It  is  not  to  be  supposed  that  Con- 
gress would  ever  authorize  an  administrative  body  to  establish  rates  without 
inquiry  and  examination ;  to  evolve,  as  it  were,  out  of  its  own  consciousness,  the  • 
satisfactory  solution  of  the  difficult  problem  of  just  and  reasonable  rates  for  all 
the  various  roads  in  the  country.  And  if  it  had  iutended  to  grant  the  power 
to  establish  rates,  it  would  have  said  so  in  unmistaliable  terms.  In  this  con- 
nection it  must  be  borne  in  mind  that  the  Commission  is  not  limited  in  its  in- 
quiry and  action  to  cases  in  which  a  formal  complaint  has  been  made,  but  under 
secton  13  "  may  institute  an  inquiry  on  its  own  motion  in  the  same  manner  and 
to  the  same  effect  as  though  complaint  had  been  made."  By  section  14  when- 
ever an  investigation  is  made  by  the  Conmiission  it  becomes  its  duty  to  malie  a 
report  in  writing,  which  shall  include  a  finding  of  the  facts  upon  which  its  con- 
clusions are  based,  together  with  a  recommendation  as  to  what  reparation,  if 
any,  ought  to  be  made  to  any  party  or  parties  who  may  be  found  to  have  been 
injured.  And  by  sections  15  and  16,  if  it  appears  to  the  satisfaction  of  the 
Commission  that  anything  has  been  done  or  omitted  to  be  done,  in  violation  of 
the  provisions  of  the  act,  or  of  any  law  cognizable  by  the  Commission,  it  is  made 
its  duty  to  cause  a  cop.y  of  its  report  to  be  delivered  to  the  carrier,  with  notice 
to  desist,  and  failing  that  to  apply  to  the  courts  for  an  order  compelling  obedi- 
ence. There  is  nothing  in  the  act  requiring  the  Commission  to  proceed  singly 
against  each  railroad  company  for  each  supposed  or  alleged  violation  of  the  act. 
In  this  very  case  the  order  of  the  Commission  was  directed  against  a  score  or 
more  of  companies  and  determined  the  maximum  I'ates  on  half  a  dozen  classes 
of  freight  from  Cincinnati  and  Chicago,  respectively,  to  several  named  southern 
points  and  tlie  territory  contiguous  thereto,  so  that  if  the  power  exists,  as  is 
claimed,  there  would  be  no  escape  from  the  conclusion  that  it  would  be  within 
the  discretion  of  the  Commission  of  its  own  motion  to  suggest  that  the  interstate 
rates  on  all  the  roads  of  the  country  were  unjust  and  unreasonable,  notify  the 
several  roads  of  such  opinion,  direct  a  hearing,  and  upon  such  hearing  make  one 
general  order  reaching  to  every  road  and  covering  every  rate.  It  will  never  do 
to  make  a  provision  prescribing  the  mode  and  manner  applicable  to  all  Investl- 
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gatlons  and  all  actions  equivalent  to  a  grant  of  power  in  reference  to  some  spe- 
cific matter  not  otlierwise  conferred. 

The  court  further  said: 

The  grant  of  sucti  a  power  is  never  to  be  implied.  The  power  itself  is  so 
vast  and  comprehensive,  so  largely  affecting  the  rights  of  carrier  and  shipper, 
as  well  as  indirectly  all  commercial  transactions,  the  language  by  which  the 
power  is  given  had  been  so  often  used  and  was  so  familiar  to  the  legislative 
mind  and  is  capable  of  such  definite  and  exact  statement,  that  no  just  rule  of 
construction  would  tolerate  a  grant  of  such  power  by  mere  implication.    *    *    * 

The  words  and  phrases  efficacious  to  make  such  a  delegation  of  power  are 
well  understood  and  have  been  frequently  used,  and  if  Congress  had  intended  to 
grant  such  a  power  to  the  Interstate  Commerce  Commission  it  can  not  be  doubted 
that  it  would  have  used  language  open  to  no  misconstruction,  but  clear  and 
direct 

STJMMERVILLE  HAY  CASE.o 

"The  interstate-commerce  law  was  intended  to  promote  trade.  Such  a  con- 
struction as  is  now  sought  would  destroy  competition,  the  life  of*trade." — De- 
cision of  the  circuit  court  in  this  case. 

The  rate  on  hay  from  Memphis,  Term.,  to  Charlesto'n,  S.  C,  was 
19  cents^er  hundredweight.  The  complainant  did  business  at  Sum- 
merville,  S.  C,  an  intermediate  point  on  defendants'  line  from 
Memphis  to  Charleston,  and  on  shipments  of  hay  from  Memphis  to 
Summerville  over  their  line  was  charged  28  cents  per  hundredweight, 
a  rate  equal  to  the  Memphis  to  Charleston  rate  plus  the  local  rate 
back  from  Charleston  to  Summerville.  On  this  state  of  facts  com- 
plaint was  made  to  the  Commission  and  an  order  obtained  requiring 
the  defendants  to  charge  as  low  rates  from  Memphis  to  Summerville 
as  to  Charleston.  The  Commission,  in  its  decision,  gave  ample  evi- 
dence of  the  fact  that  this  order  was  no  more  than  a  move  in  a  game 
of  checkers  which  it  proposed  to  play  with  the  defendants,  and  that 
it  had  as  little  expectation  of  obedience  as  it  had  confidence  in  the 
substantial  justice  of  the  rule  which  the  order  nominally  prescribed. 
The  Commission  wished  to  be  appealed  to  for  a  relieving  order 
under  the  "  proviso  "  clause  of  the  fourth  section  of  the  law,  and,  in 
order  to  compel  the  defendants  to  submit  such  an  appeal,  refused  to 
.  consider  the  circumstances  and  conditions  which  might  justify  lower 
rates  to  Charleston  than  to  Memphis.    The  Commission  said: 

There  Is  no  showing  in  this  proceeding  of  competition  by  lines  not  subject  to 
the  act  to  regulate  commerce  for  the  carriage  of  hay  from  Memphis  to  Charles- 
ton, and  the  fact  that  there  may  be  competition  for  such  traffic  by  lines  which 
are  subject  to  the  act,  or  that  hay  may  be  carried  to  Charleston  by  various  rail 
and  water  or  part  rail  and  part  water  routes  from  points  other  than  Memphis, 
does  not  justify  the  defendant  carriers  in  departing  from  the  general  rule  of 
tbe  fourth  section  upon  their  own  motion.  Such  considerations  may  constitute 
reasons  for  applying  to  the  Commission  for  relief  under  the  proviso  clause  of 
that  section,  but  for  reasons  stated  in  our  decisions  of  the  cases  above  cited 
they  do  not  justify  carriers  in  departing  from  the  rule  of  the  fourth  section 

« H.  W.  Behlmer  v.  The  Memphis  and  Charleston  Railroad  Company  et  al. ; 
Interstate  Commerce  Commission  (4  Inter.  Com.  Rep.,  521),  decided  June  27, 
1894.  Behlmer  v.  Louisville  and  Nashville  Railroad  Company  et  al. ;  circuit 
court,  district  of  South  Carolina  (71  Fed.  Rep.,  835),  decided  January  22,  1896. 
Behlmer  v.  Louisville  and  Nashville  Railroad  Company  et  al. ;  circuit  court  of 
appeals,  fourth  circuit  (83  Fed.  Rep.,  898),  decided  November  3,  1897.  Louis- 
ville and  Nashville  Railroad  Company  et  al.,  appellants,  v.  Henry  W.  Behlmer ; 
Supreme  Court  (175  U.  S.,  648),  decided  January  8,  1900. 
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without  such  a  relieving  order.  *  *  *  The  just  interests  of  the  carriers  are 
fully  protected  by  the  proviso  clause  of  the  fourth  section.  *  *  *  The  very 
reason  why  the  provi.so  was  added  to  the  section  was  to  enable  carriers  to 
obtain  relief  from  hardship  in  special  cases  if  upon  application  for  relief  they 
make  it  appear  that  hardship  actually  exists.  Neither  of  the  defendants  hav- 
ing applied  for  relief  under  the  proviso  to  the  fourth  section,  order  will  be  en- 
tered, *  *  *  but  without  prejudice  to  the  right  of  said  defendants  to  apply 
for  relief  under  the  fourth  section  of  the  act  to  regulate  commerce.  The  filing 
of  an  application  for  relief  by  the  defendants,  or  either  of  them,  before  the  .time 
above  specified  will,  if  it  refers  to  transportation  over  this  line  to  Charleston, 
operate  as  a  stay  upon  this  order  during  the  pendency  of  proceedings  on  such 
application. 

The  defendant  carriers  declined  the  game  which  the  Commission 
offered  to  play  with  them ;  they  preferred  to  stand  upon  their  rights 
under  the  law,  which,  in  their  opinion,  justified  the  lower  rate  to 
Charleston.  .  In  this  position  they  soon  obtained  formal  judicial 
approval. 

The  circ^iit  court  said : 

The  defendants  did  not  avail  themselves  of  this  proviso,  notwithstanding  that 
the  Commission  opened  the  door  for  them  to  do  so.  So  the  question  in  this 
case  is :  Was  this  charge  of  28  cents  per  hundredweight  from  Memphis  to  Sum- 
merville  made  by  these  defendants,  and  was  it  made  under  substantfally  simi- 
lar circumstances  and  conditions  as  the  charge  of  19  cents  per  hundredweight 
from  Memphis  to  Charleston,  the  distance  from  Memphis  to  Summerville  being 
shorter  than  the  distance  from  Memphis  to  Charleston,  both  Summerville  and 
Charleston  being  on  the  same  line  and  in  the  same  direction?    *     *     * 

The  circumstances  of  the  case  at  bar  are  closely  like  those  of  the  case  just 
quoted.  Charleston  is  a  competitive  point  between  all  railroad  routes,  routes 
partly  by  rail  and  partly  by  water,  and  routes  all  water.  If  the  defendants 
had  not  consented  with  each  other  to  lower  the  rate,  no  hay  whatever  would 
come  from  the  hay-producing  territory  tributary  to  Memphis,  and  all  the  south- 
east Atlantic  States  would  be  compelled  to  rely  on  other  portions  of  the  West, 
North,  or  Northeast  for  hay.  The  evidence  clearly  shows  that  the  rate  to 
Charleston  was  forced  down  by  this  competition.  But  this  is  an  advantage  to 
all  the  territory  tributary  to  Charleston,  and  all  stations  share  in  it.  No  such 
competition  exists  at  Summerville,  a  small  inland  town.  If  it,  and  others  like 
it,  were  permitted  to  share  in  the  circumstances  and  conditions  surrounding 
Charleston  and  to  get  the  benefit  of  the  competition  which  Charleston  enjoys 
and  they  have  not,  then  ex  necessitate  the  South  Carolina  Railway  will  be 
called  upon  to  elect  between  its  through  business  and  its  local  business,  and  in 
this  election  to  give  up  the  former.  Thus  all  stations  on  the  line  of  road  will 
pay  local  freight  on  hay,  and  the  market,  to  the  extent  of  imports  from  Mem- 
phis, will  be  destroyed.  The  interstate-commerce  law  was  intended  to  promote 
trade.  Such  a  construction  as  is  now  sought  would  destroy  competition,  the 
life  of  trade. 

The  circuit  court  of  appeals,  in  an  opinion  by  Judge  Goff,  reversed 
the  decision  of  the  circuit  court  and  issued  a  decree  substantially 
similar  to  the  order  of  the  Commission.  From  this  conclusion  Judge 
Morris  dissented,  sajdng,  among  other  things: 

*  *  *  The  Commission  did  not  pass  upon  the  question  of  the  dissimilarity 
of  the  circumstances  and  conditions  nor  upon  the  question  whether  the  rate  for 
the  shorter  haul  was  of  itself  reasonable  and  just.  They  took  the  law  to  be 
that,  by  charging  a  greater  rate  for  the  shorter  haul  over  the  same  line,  the 
carriers  were  prima  facie  without  justification,  and  that  they  could  only  be 
permitted  lawfully  to  make  the  charge  after  tliey  had  been  authorized  upon 
application  to  the  Commission  under  the  proviso  of  the  fourth  section.     *    *    * 

It  was  error,  I  think,  for  the  Commission  to  hold  that  the  carriers  could 
not  justify  themselves  because  they  had  not  first  made  application  for  relief 
under  the  proviso  of  the  fourth  section.  It  has  been  held  that  if  the  carrier 
can  show  that  the  circumstances  and  conditions  of  the  two  hauls  are  dissimilar 
the  statute  has  not  been  violated.     *     *     * 

And  this  seems  a  reasonable  construction  of  the  law.    The  case,  therefore,  it 
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appears  to  me,  came  into  the' circuit  court  without  any  finding  of  fact  upon 
which  an  order  against  the  carriers  could  be  predicated.  The  circuit  judge 
examined  the  testimony  and  considered  the  evidence  tending  to  prove  that  the 
through  rate  had  been  forced  down  by  the  natural  advantages  of  Charleston 
as  a  trade  center,  having  numerous  routes  by  rail,  by  rail  and  water,  and  by 
water,  over  which  merchandise  of  the  kind  in  question  was  brought  to  that  city, 
and  to  compete  with  which  the  defendant  carriers  were  obliged  to  reduce  their 
railroad  rates  on  through  freight  to  Charleston.  Summerville  had  no  similar 
natural  or  artificial  advantages,  and  its  only  carrier,  the  South  Carolina  and 
Georgia  Railroad,  was  not  subject  to  having  its  local  rates  force.d  down  by  com- 
petition below  what  was  reasonable  and  just.  Upon  consideration  of  all  the 
proven  facts  the  circuit  judge  found  that  the  circumstances  and  conditions  were 
not  substantially  similar  and  that  the  defendant  carriers  had  not  violated  the 
act.  With  this  conclusion  I  agree.  There  is  abundant  proof  to  support  it  and 
also  to  show  the  destructive  loss  which  would  result  to  the  South  Carolina  and 
Georgia  Railroad  (the  successor  of  the  South  Carolina  Railroad)  if  it  was 
required  to  conform  its  local  rates  to  its  share  of  the  through  rates. 

The  decision  of  the  Supreme  Court  was  against  the  Commission. 
Judge  Brewer,  delivering  the  opinion  of  the  court,  referred  to  the 
conclusions  of  the  Commission  as  follows: 

The  ruling  was,  then,  this :  That  some  kinds  of  competition,  however  mate- 
rial and  substantial  in  their  operation,  were  yet  inadequate  for  the  purpose 
of  creating  dissimilarity  in  circumstance  and  condition  to  justify  the  inde- 
pendent action  of  the  carrier,  although  the  identical  conditions  of  competition 
might  be  sufficient  to  produce  such  dissimilarity  as  to  justify  the  Commission, 
on  application  made  to  it  for  such  purpose,  to  authorize  the  carrier  to  charge 
less  for  a  longer  than  was  exacted  for  a  shorter  distance.  *  *  *  rpjjg  goQ. 
struction  given  in  this  cause  by  the  Interstate  Commerce  Commission  and  the 
circuit  court  of  appeals  to  the  fourth  section  of  the  act  to  regulate  commerce 
was  erroneous. 

The  Supreme  Court  also  made  it  clear  that  if  there  was  anything 
unreasonable  under  the  law  in  the  rates  complained  of  or  in  their 
adjustment,  the  Commission,  through  its  erroneous  interpretation 
of  the  law  and  its  refusal  to  consider  material  facts  when  the  case 
was  before  it,  had  stood  in  the  way  of  a  prompt  rectification  of  the 
situation.    The  court  said : 

If,  then,  we  were  to  undertake  the  duty  of  weighing  the  evidence  in  this 
record,  we  would  be  called  upon,  as  a  matter  of  original  action,  to  investigate 
all  these  serious  considerations  which  were  shut  out  from  view  by  the  Com- 
mission and  were  not  weighed  by  the  circuit  court  of  appeals,  because  both 
the  Commission  and  the  court  erroneously  construed  the  statute.  But  the  law 
attributes  prima  facie  effect  to  the  findings  of  fact  made  by  the  Commission, 
and  that  body,  from  the  nature  of  its  organization  and  the  duties  imposed  upon 
it  by  the  statute,  is  peculiarly  competent  to  pass  upon  questions  of  fact  of  the 
character  here  arising. 

TBtrCK  FAB.MERS'  CASE." 

"  Tlie  court  can  only  enforce  the  lawful  orders  of  the  Commission." — Decision 
of  the  circuit  court  in  this  case. 

The  complaint  in  this  case  involved  the  rates  on  strawberries  and 
vegetables  from  Charleston  to  Baltimore,  Philadelphia,  New  York, 

"The  Truck  Farmers'  Association  of  Charleston  and  Vicinity  v.  The  North- 
eastern Railroad  Company  of  South  Carolina  et  al. ;  Interstate  Commerce  Com- 
mission (6  Inter.  Com.  Rep.,  295),  decided  April  6,  1895.  Interstate  Commerce 
Commission  ■;;.  Northeastern  Railroad  Company  et  al. ;  circuit  court,  district  of 
South  Carolina  (74  Fed.  Rep.,  70),  decided  April  30,  1896.  Interstate  Commerce 
Commission  v.  Northeastern  Railroad  Company  et  al. ;  circuit  court  of  appeals, 
fourth  circuit  (&3  Fed.  Rep.,  611),  decided  November  3,  1897.  « 
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and  other  northeastern  markets.    The  substantial  portion  of  the 
order  of  the  Commission  follows : 

Ordered  and  adjudged  that  tlae  defendants  (naming  them),  and  each  of. 
them,  do,  within  ten  days  after  service  of  this  order,  wholly  cease  and  desist 
and  thenceforth  abstain  from  charging  or  receiving  any  greater  compensation 
in  the  aggregate  for  the  transportation  from  Charleston,  in  the  State  of  South 
Carolina,  to  Jersey  City,  in  the  State  of  New  Jersey,  of  the  following  named  and 
described  commodities,  whether  shipped  to  New  Tork,  N.  T.,  and  delivered  to 
consignees  at  Jersey  City,  or  shipped  to  Jersey  City,  than  Is  hereinafter  set 
forth  as  follows,  to-wit:  (1)  Six  cents  per  quart,  $1.92  per  crate  of  32  quarts, 
or  $3.84  per  100  pounds,  as  the  total  charge  for  the  transportation  of,  includ- 
ing cost  of  refrigeration  en  route,  and  all  services  incident  to  such  transportation 
of  strawberries  from  Charleston,  aforesaid,  to  Jersey  City,  aforesaid.  (2) 
Fifty-nine  and  one-half  cents  per  standard  barrel  or  barrel  crate  for  the  trans- 
portation of  apples,  onions,  turnips,  squash,  or  cymling,  or  eggplant  from 
Charleston  aforesaid  to  Jersey  City  aforesaid.  (3)  A  rate  or  sum  for  the  trans- 
portation of  cabbages  shipped  in  standard  barrels  or  barrel  crates  from  Charles- 
ton aforesaid  to  Jersey  City  aforesaid,  or  New  York,  N.  Y.,  which  is  three- 
fourths  of  the  rate  or  sum  contemporaneously  charged  by  defendants  on  po- 
tatoes shipped  in  standard  barrels  or  barrel  crates  between  said  points.  It  is 
further  ordered  that  said  defendants  be,  and  they  severally  are,  hereby  re- 
quired to  readjust  their  rates  for  the  transportation  of  the  commodities  here- 
inabove specified  from  Charleston  aforesaid  to  Philadelphia,  Pa.,  Baltimore, 
Md.,  and  Washington,  D.  C,  so  as  to  bring  them  in  conformity  with  the  law 
when  compared  with  rates  to  Jersey  City  or  New  York,  which  will  be  put 
into  effect  by  said  defendants  under  the  terms  of  this  order. 

No  opinion  as  to  the  reasonableness  of  the  rates  involved  was  ex- 
pressed either  by  the  circuit  court  ftr  by  the  circuit  court  of  appeals. 
The  gist  of  both  opinions  is  contained  in  the  following  sentence  from 
the  opinion  of  the  circuit  court,  delivered  by  Judge  Simonton : 

The  Interstate  Commerce  Commission  asks  this  court  to  enforce  its  orders 
fixing  rates  for  truck  between  Charleston  and  New  York.  The  court  can  only 
enforce  the  lawful  orders  of  the  Commission.  As  has  been  seen,  the  Commis- 
sion is  not  warranted  by  the  act  of  Congress  to  fix  rates,  and  to  this  extent  its 
order  is  not  lawful. 

There  was  no  appeal  to  the  Supreme  Court  in  this  case. 

IKON  SATES  CASE.o 

"The  Interstate  Commerce  Commission  has  not  'been  vested  with  the  legislative 
power  to  prescribe  rates." — Decision,  of  the  circuit  court  of  appeals  in  this 
case. 

The  facts  in  this  case  and  its  history  before  the  circuit  court  are 
stated  by  the  Commission  in  its  Fourteenth  (1900)  Annual  Report, 
as  follows: 

In  November,  1895,  the  Commission  decided,  In  a  case  brought  by  the  Colo- 
rado Fuel  and  Iron  Company,  that  the  rate  charged  by  carriers  from  Pueblo, 

a  Colorado  Fuel  and  Iron  Company  v.  The  Southern  Pacific  Company  et  al. ;  " 
Interstate  Commerce  Commission  (6  Inter.  Com.  Rep.,  488),  decided  November 
25,  1895.  Interstate  Commerce  Commission  v.  Southern  Pacific  Company  et  al. ; 
circuit  court,  district  of  Colorado  (74  Fed.  Rep.,  42),  plea  to  jurisdiction  over- 
ruled May  12,  1896.  Southern  Pacific  Company,  appellants,  v.  Colorado  Fuel 
and  Iron  Company;  Colorado  Fuel  and  Iron  Company,  appellants,  v.  Southern 
Pacific  Company  et  al. ;  circuit  court  of  appeals,  eighth  circuit  (101  Fed.  Rep., 
779),  decided  April  16,  1900.  Colorado  Fuel  and  Iron  Company,  appellant,  v. 
Southern  Pacific  Company  et  al. ;  Supreme  Court  (46  L.  Ed.,  1264),  dismissed 
for  stipulation,  November  8,  1901. 
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Oolo.,  to  San  Francisco,  Cal.,  on  iron  and  steel  articles,  amounting  to  $1.60  per 
100  pounds,  was  unlawful  under  the  act  to  regulate  commerce,  and  that  the 
rates  charged  on  such  articles  from  Pueblo  to  San  Francisco  should  not  be 
more  than  75  per  cent  of  the  rates  contemporaneously  charged  on  like  trtifflc 
from  Chicago  to  San  Francisco,  nor~more  than  45  cents  per  100  pounds  on  steel 
rails  and  fastenings,  and  37J  cents  per  100  pounds  on  bar  Iron  and  other 
enumerated  iron  articles.  The  maximum  rates  so  fixed  were  75  per  cent  of  the 
rates  then  in  force  from  Chicago  to  San  Francisco. 

The  rates  ordered  by  the  Commission  were  not  put  in  force  as  required  by 
the  order,  and  a  proceeding  was  Instituted  in  the  circuit  court  for  the  district 
of  Colorado  to  enfore  the  order.  While  that  suit  was  pending,  and  after  t'ae 
court  had  overruled  a  demurrer  filed  by  the  Southern  Pacific,  the  rates  re- 
quired under  the  order  of  the  Commission  were  put  into  effect  by  the  carriers. 
These  rates  were  maintained  for  about  two  years  and  until  about  October  17, 
1898,  when  the  Southern  Pacific  Company  gave  notice  of  a  proposed  increase  in 
rates  to  60  cents  per  100  pounds  on  steel  rails  and  fastenings,  and  75  cents  per 
100  pounds  on  other  steel  and  iron  products.  Thereupon  the  Colorado  Fuel  and 
Iron  Company  filed  a  bill  in  the  circuit  court  for  the  district  of  Colorado  against 
the  Southern  Pacific  Company  and  its  connecting  railroads  for  the  purpose  of 
preventing  them  from  putting  In  force  such  increased  rates,  and  prayed  for  an 
injunction.  No  answers  having  been  filed,  a  decree  pro  confesso  was  subse- 
quently entered.  The  complainant  also  having  asked  for  damages  in  the  sum  of 
$100,000,  subsequent  proceedings  were  taken  before  a  master  to  ascertain  the 
amount  of  the  complainant's  damages,  and  after  the  master  had  filed  his  re- 
port recommending  a  decree  for  damages  in  the  sum  of  $35,300  the  case  came  be- 
fore the  court  for  final  hearing  and  decree. 

The  court  rejected  the  complainant's  demand  for  damages,  but  awarded  an 
Injunction,  first,  that  the  defendants  be  enjoined  and  restrained  from  further 
continuing  to  violate  and  disobey  the  order,  of  the  Commission,  and,  second,  that 
the  defendants  be  enjoined  and  required,  in  respect  of  complainant's  traffic 
from  Pueblo  to  San  Francisco  and  other  points  in  California,  to  cease  and  desist 
from  unjust  and  unreasonable  charges,  or  from  demanding  a  greater  compensa- 
tion for  services  to  be  rendered  the  complainant  than  they  charge  other  persons 
for  a  like  and  contemporaneous  service  in  the  transportation  of  like  kind  of 
traffic  under  substantially  similar  circumstances  and  conditions,  or  from  giving 
undue  and  unreasonable  preference  and  advantage  to  particular  persons,  cor- 
porations, and  localities  at  Chicago,  111.,  and  elsewhere  eastward  of  that  city, 
or  from  subjecting  the  complainant  and  its  trafiic  to  undue  and  unreasonable 
prejudice  and  disadvantage  and  unjust  discrimination,  or  from  preventing  the 
complainant  from  having  its  interstate  traffic  moved  upon  terms  and  conditions 
as  favorable  as  those  given  by  them  for  like  traffic  under  similar  circumstances 
and  conditions  for  other  shipments. 

A  third  paragraph  in  the  restraining  order  required  the  defendant  carriers 
to  move  the  interstate  traffic  of  the  complainant  at  the  same  rates  charged 
and  upon  terms  as  favorable  as  those  given  by  the  defendants,  under  similar 
conditions,  to  any  other  shipper,  to  the  end  that  they  charge  and  demand  from 
the  complainant  for  transportation  from  Pueblo  to  San  Francisco  and  other 
California  points  on  steel  rails  and  fastenings  no  more  than  45  cents  per  100 
pounds,  and  on  bar  iron  and  other  iron  articles  named  no  more  than  37i  cents 
per  100  pounds. 

The  Colorado  Fuel  and  Iron  Company  appealed  from  that  portion 
of  the  decree  which  disallowed  the  damages  ^hat  it  claimed  and  the 
Southern  Pacific  from  that  portion  relating  to  its  rates.  Both  points 
were  decided  against  the  complainant  beiore  the  Commission,  and 
the  ensuing  appeal  to  the  Supreme  Court  was  dismissed  by  agree- 
ment between  the  parties.  The  decision  of  the  circuit  court  of  ap- 
peals contains  the  following  suggestions  concerning  the  power  which 
the  Commission  assumed  to  exercise : 

*  *  ■*  The  Interstate  Commerce  Commission  has  not  been  vested  with  the 
legislative  power  to  prescribe  rates,  either  directly  or  indirectly.  Prescribing 
a  rate  from  Pueblo,  Colo.,  to  San  Francisco,  Cal.,  by  reference  to  a  rate  that 
had  theretofore  been  established  by  carriers  between  Chicago  and  San  Fran- 
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Cisco  involved  the  exercise  of  legislative  functions  to  the  same  extent  as  fixing 
the  rate  between  the  former  points  on  an  independent  consideration  of  what 
would  be  a  reasonable  compensation  for  the  service.  In  either  event  far- 
reaclling  questions  of  public  policy  arise,  and  many  circumstances  and  ccgidi- 
tions  affect  the  question  to  be  solved,  so  that  it  can  not  be  said  that  the  prob- 
lem of  fixing  a  reasonable  rate  from  Colorado  points  to  the  Pacific  slope  be- 
came a  simple  one,  involving  no  exercise  of  legislative  discretion,  when  it 
appeared  that  the  carriers  had  established  a  rate  from  Chicago  to  Pacific  coast 
points. 

Again,  in  this  case  it  is  apparent  from  the  decision  of  the  court 
that  if  it  be  admitted  that  there  were  equities  between  the  parties 
which  required  correction  by  a  lawful  order  of  the  Commission,  the 
latter,  by  assuming  to  exercise  powers  not  conferred  upon  it  by 
Congress,  indefinitely  postponed  the  correction  of  evils  which  it  was 
created  to  eradicate.     Thus  the  court  said : 

It  must  also  be  borne  in  mind  that  in  the  case  in  hand  we  are  not  called  upon 
to  deal  with  a  joint  through  line,  and  with  a  rate  to  an  intermediate  point  on  that 
line,  which,  by  the  express  command  of  Congress,  can  not  be  made  greater  than 
the  through  rate  if  the  conditions  of  carriage  are  substantially  the  same.  No 
joint  through  line  under  a  common  control  and  management  is  disclosed  by 
the  present  record.  Besides,  the  Commission  by  its  order  of  November  25,  1895, 
did  not  enjoin  that  the  rate  for  the  short  haul  from  Pueblo  to  San  Francisco 
should  not  exceed  the  rate  for  the  long  haul  from  Chicago,  but  it  went  beyond 
that  limit  and  undertook  to  declare  that  the  rate  for  the  shorter  distance  should 
not  exceed  three-fourths  of  the  rate  for  the  longer  distance,  thereby  assuming  to 
establish  a  rate  by  relation.  We  feel  constrained  to  hold  that  the  Commission 
exceeded  its  authority  in  this  part  of  the  order,  and  that  it  had  no  more  power 
to  fix  a  rate  from  Pueblo  to  San  Francisco  by  relation  to  the  theretofore  exist- 
ing rate  from  Chicago  to  San  Francisco  than  it  had  to  fix  the  former  rate  upon 
an  independent  consideration  of  what  would  be  a  reasonable  charge. 

The  court  also  used  the  following  suggestive  language  concerning 
the  opportunities  for  legal  redress  open  to  shippers  who  are  unrea- 
sonably treated  by  railway  carriers : 

When  the  carrier  promulgates  a  schedule  of  rates  without  previous  conference 
with  its  patrons,  it  acts  under  the  mandate  of  the  statute  and  the  common  law 
that  all  rates  mvist  be  fair  and  reasonable,  and  under  and  subject  to  the  rule  that 
it  may  be  called  to  account  by  the  shipper  in  an  action  at  law  for  damages,  pro- 
vided any  unreasonable  or  unjust  rate  of  charge  is  either  exacted  from  the 
shipper  or  demanded.  When  a  rate  that  has  been  exacted  or  demanded  is 
challenged  on  the  ground  that  it  was  unreasonable  or  unjust,  it  is  within  the 
province  of  a  court  ftnd  jury  to  determine  the  issue  so  raised  and  to  redress  the 
wrong,  if  one  has  been  committed ;  but,  before  iin  alleged  unreasonable  rate  has 
been  either  paid  or  demanded  on  an  actual  tender  of  merchandise  for  shipment, 
it  is  not  within  the  legitimate  province  of  a  court  of  equity  to  interpose  and  fix 
a  maximum  rate  and  thereupon  enjoin  the  carrier  from  demanding  more  than 
the  rate  so  established.  Such  an  order  effectually  deprives  an  Interstate  car- 
rier of  its  right  to  change  and  fix  rates  which  is  conceded  to  it  by  the  interstate- 
commerce  act.  It  is  tantamount  both  to  making  a  contract  between  the  shipper 
and  the  carrier  and  to  an  exercise  of  the  legislative  power  of  prescribing  rates, 
neither  of  which  powers  properly  belongs  to  a  court  of  equity.     *     *     * 

Aside  from  the  foregoing  considerations,  we  perceive  no  reason  why  the 
remedy  at  law  for  the  threatened  wrong  should  be  pronounced  ineffectual  or 
inadequate.  The  damages  that  the  complainant  will  sustain  if  It  is  right  in  its 
contention  as  to  the  unreasonableness  of  the  proposed  rates  can  be  ascertained 
by  a  court  and  jury,  while  it  is  not  suggested  that  the  defendant  company  is 
Insolvent  or  that  it  will  be  finable  to  respond  for  such  damages  as  a  jury  may 
assess.  Besides,  a  single  verdict  before  a  jury  establishing  the  unreasonable- 
ness or  discriminating  character  of  the  proposed  rate  would  probably  lead  to  a 
withdrawal  of  the  rate  and  avoid  the  necessity  of  further  actions. 
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PIEDMONT  CASES,  o 

"The  CommUsion  did  not  consider  whether  the  rates  to  Piedmont  and  Annis- 
ton,  respectively,  were  just  and  reasonable." — Decision  of  the  circuit  court  in 
this  case. 

The  complainants  before  the  Conunission  in  these  cases,  which 
were  heard  and  decided  together,  included  the  mayor  and  certain 
business  men  of  the  town  of  Piedmont,  Ala.  They  objected  to  the 
adjustment  of  rates  from  New  York,  Philadelphia,  Baltimore,  and 
Chattanooga  as  between  Piedmont  and  Anniston,  Ala.,  contending 
that  in  comparison  with  the  rates  to  the  latter  point  those  to  the 
former  were  "  unreasonable  and  unjust,"  thus  giving  "  an  undue  and 
unreasonable  preference  or  advantage  to  Anniston  and  subjecting 
Piedmont  and  those  doing  business  in  the  surrotmding  country  to 
an  undue  prejudice  or  disadvantage."  It  was  also  urged  that  Pied- 
mont being  an  intermediate  point  on  defandants'  line  to  Anniston, 
the  long  and  short  haul  clause  of  the  law  was  violated  by  the  higher 
charges  to  the  former  than  to  the  latter.  It  was  not  contended  that 
the  rates  to  either  Piedmont  or  Anniston  were  unjust  or  unreason- 
able in  themselves.     In  deciding  the  cases  the  Commission  said: 

There  is  no  charge  in  either  complaint  that  the  rates  in  question  to  Pied- 
mont are  excessive  or  are  unreasonaljle  in  themselves,  but  the  complaint  in 
substance  is  that  they  are  unreasonable  and  unjust  as  compared  with  the  rates  » 
to  Anniston,  in  that  they  give  the  latter  city  an  undue  preference  or  advan- 
tage and  subject  the  former  to  an  undue  prejudice  or  disadvantage  in  territory 
in  which  tbey  meet  in  active  competition.  The  exaction  without  lawful  excuse 
of  a  greater  compensation  in  the  aggregate  for  the  shorter  than  for  the  longer 
haul  over  the  same  line  in  the  same  direction,  the  shorter  being  included  in 
the  longer,  which  is  forbidden  by  section  4  of  the  act  to  regulate  commerce,  is 
only  a  form  of  unjust  discrimination  or  undue  preference,  to  which,  it  seems, 
Congress  desired  to  call  particular  attention  because  of  its  prevalence  in  cer- 
tain sections  of  the  country. 

The  case  was  tried  as  one  arising  under  the  long  and  short  haul 
clause  of  the  law,  and  the  possibility  that  other  sections  of  the  stat- 
ute might  be  found  on  investigation  to  be  applicable  was  ncft  appar- 
ently regarded  as  of  sufficient  weight  to  warrant  consideration.  The 
Commission,  being  still  under  the  impression  that  an  appeal  to  its 
indulgence  was  necessary  to  warrant  railways  in  recognizing  in 
their  rate  sheets  certain  elements  of  dissimilarity  of  circumstances 
and  conditions,  and  no  request  for  the  exercise  of  the  dispensing 
power  which  it  imagined  itself  to  possess  having  been  made,  decided 
the  matter  in  almost  summary  fashion.  Its  "  conclusions  "  occupy 
less  than  two  printed  pages,  and  the  following  is  an  extract : 

The  defendants  claim  that  the  greater  charges  for  the  shorter  distances  to 
Piedmont,  as  shown  In  these  cases,  are  justified  by  the  competition  of  another 
railroad  carrier  subject  to  the  act  to  regulate  commerce.  Under  the  construc- 
tion by  the  Commission  of  the  fourth  section,  or  "  long  and  short  haul  clause," 
of  the  statute,  in  its  former  »ulings,  this  claim  can  not  be  admitted  except  upon 
application  to  the  Commission  for  exemption  from  the  rule,  because  the  com- 
petition under  which  the  defendants  would  justify  the  lower  rates  to  Anniston, 

"B.  D.  McClelen  et  al.  v.  The  Southern  Railway  et  al.,  two  cases;  Inter- 
state Commerce  Commission  (6  Inter.  Com.  Kep.,  588),  decided  June  6,  1896. 
Interstate  Commerce  Commission  v.  Southern  Railway  Company  et  al.,  two 
cases;  circuit  court  northern  district  of  Alabama,  southern  division  (105  TTed. 
Rep.,  703),  decided  November  3,  1900. 

»  The  italics  are  in  the  original. 
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the  longer  haul,  than  to  Piedmont,  the  shorter  haul,  arises  with  a  competitor, 
the  Louisville  and  Nashville  Railroad  Company,  which  is  an  interstate  carrier 
hy  rail  and  amenable  to  the  act  to  regulate  commerce.  The  elements  of  compe- 
tition and  all  matters  relative  thereto  may  be  presented  to  the  Commission 
for  determination  upon  application  of  defendants  for  relief  from  the  operation 
of  the  fourth  section  of  the  act,  under  the  proviso  to  said  act.  The  decision 
herein  is  in  no  wise  to  be  construed  to  preclude  the  defendants  from  making 
such  application  under  the  provisions  of  the  act. 

The  circuit  court,  in  declaring  that  the  Commission  had  not  made 
a  lawful  order,  and  therefore  had  not  made  one  which  the  courts 
could  enforce,  called  attention  to  the  Commission's  failure  to  take  a 
broad  view  of  the  facts  involved,  saying : 

The  Commission  did  not  consider  whether  the  rates  to  Piedmont  and  Annis- 
ton,  respectively,  were  just  and  reasonable,  *  *  *.  The  Commission  did 
not  consider  whether  the  disparity  in  rates  between  Piedmont  and  Annistou 
constituted  an  unjust  discrimination  against  Piedmont  under  the  second  sec- 
tion, or  an  undue  preference  of  Anniston  under  the  third  section,  of  the  act, 
*  *  *.  When  it  approached  the  fourth  section  of  the  act,  the  Commission 
declined  to  weigh  the  evidence  before  it  as  to  the  existence  of  competition  at 
Anniston,  except  so  far  as  to,  enable  it  to  determine  that  the  evidence  estab- 
lished that  the  competition  at  Anliiston  relied  upon  by  the  carriers  was  alone 
engendered  by  the  presence  there  of  other  carriers  who  were  subject  to  the 
commerce  law. 

No  appeal  was  taken  by  the  Commission  in  this  case. 

liAGBANGE  CASE.o 

"  We  fail  to  see  how  there  teas  any  just  cause  of  complaint." — Decision  of  the 
Supreme  Court  in  this  case. 

This  case  is  especially  notable  as  being  the  first  arising  under  the 
long  and  short  haul  clause  in  which  the  Commission  recognized  the 
construction  of  the  statute,  which  had  been  sanctioned  in  successive 
decisions  by  tlie  Federal  courts,  that  competition  by  carriers  subject 
to  the  act  may  produce  the  dissimilar  circumstances  and  conditions 
which  make  the  fourth  section  inapplicable.  The  complaint  alleged 
that  the*rates  charged  by  the  defendants  on  shipments  from  New  Or- 
leans to  Lagrange,  Ga.,  were  unjust  and  unreasonable  in  themselves, 
and  relatively  unjust  and  unreasonable  as  compared  to  lower  rates 
charged  by  the  defendants  for  carrying  the  same  commodities  from 
New  Orleans,  through  Lagrange,' to  Hogansville,  Newnan,  Pal- 
metto, and  Fairburn,  Ga.,  and  other  localities.  The  rates  to  the 
points  named  were  made  by  adding  to  the  through  rates  to  Atlanta, 
a  point  farther  from  New  Orleans  than  any  of  those  named,  the  local 
rates  back  from  Atlanta  to  the  respective  destinations.  Thus  the 
local  stations  were  given  the  benefit  of  any  reduction  in  the  Atlanta 
rate  due  to  competition  at  that  point.  The  Commission,  however, 
decided  that  the  rates  to  Lagrange  were  unreasonable  in  the  extent 
in  which  they  exceeded  those  to  Hogansville,  Newnan,  Palmetto,  or 

o  Fuller  B.  Calloway  v.  Louisville  and  Nashville  Railroad  Company  et  al. ; 
Interstate  Commerce  Commission  (7  Inter.  Com.  Rep.,  431),  decided  December 
81,  1897.  Interstate  Commerce  Commission  v.  Louisville  and  Nashville  Rail- 
road Company  et  al. ;  circuit  court,  southern  district  of  Alabama  (102  Fed. 
Rep.,  709),  decided  September  2,  1899.  Louisville  and  Nashville  Railroad  Com- 
pany et  al..  Appellants,  v.  Interstate  Commerce  Commission;  circuit  court  of 
appeals,  fifth  circuit  (108  Fed.  Rep.,  988),  decided  May  14,  1901.  Interstate 
Commerce  Commission,  Appellant,  v.  Louisville  and  Nashville  Railroad  Com- 
pany et  al. ;  Supreme  Court  (190  U.  S.,  273);  decided  May  18,  1903. 
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Fairbum.  The  record  on  which  this  order  of  the  Commission  was 
based  contained  no  testimony  in  support  of  the  complaint  except 
that  of  the  complainant,  but  it  did  include  a  great  deal  of  evidence, 
both  oral  and  documentary,  which  was  introduced  by  the  defendant 
carriers  in  support  of  their  position.  This  position  is  fairly  set  forth 
by  the  following  extract  from  one  of  the  answers  to  the  complaint: 

The  rates  from  Atlanta  to  those  stations,  respectively,  Lagrange,  Hogans- 
ville,  Newnan,  Palmetto,  and  Falrburn,  are  fixed  by  the  Georgia  railroad  com- 
mission and  are  just  and  reasonable.  The  rates  from  New  Orleans  to  At- 
lanta are  fixed  by  the  competition  between  markets  and  the  competition  be- 
tween carriers,  as  explained  above,  and  are  just  and  reasonable.  The  rates 
charged  by  respondents  are  the  sum  of  those  rates,  and  therefore  respondents' 
rates  themselves  are  just  and  reasonable.  The  reason  that  Fairburn,  Pal- 
metto, Newnan,  and  Hogansville  have  lower  rates  than  Lagrange  is  due  alone 
to  the  fact  that  they  are  nearer  to  Atlanta  and  not  to  any  favoritism  or  dis- 
crimination on  the  part  of  respondents. 

The  order  not  being  obeyed,  the  Commission  appealed  to  the  cir- 
cuit courtj'  which  issued  an  injunction  restraining  the  defendants 
from  contmuing  their  disobedience  thereto.  This  court,  while  con- 
curring in  some  of  the  conclusions  of  the  Commission,  expressed 
itself  in  part  as  follows : 

The  court  is  not  so  clear  as  to  the  proposition  that  the  rates  from  New  Or- 
leans to  Lagrange  are  unreasonable  and  unjust  in  themselves  and  relatively 
so  as  compared  with  the  rates  to  Atlanta.  The  question  as  to  what  is  a  reason- 
able and  just  rate  is  a  very  difficult  one.  "  No  more  difficult  problem  can  be 
presented  than  this."  *  *  *  But  the  findings  of  fact  in  the  report  of  the 
Commission  are  made  by  law  prima  facie  evidence  of  the  matters  therein 
stated,  and  the  conclusions  of  the  Commission  based  upon  such  findings  are 
presumed  to  be  well  founded  and  correct,  and  they  will  not  be  set  aside  unless 
error  clearly  appears. 

The  circuit  court  of  appeals  overruled  the  circuit  court,  citing  the 
Georgia  commission  cases,  and  remanded  the  case  to  the  circuit  court 
with  instructions  to  set  aside  its  decree  and  to  dismiss  the  application 
without  prejudice  to  the  right  of  the  Commission  to  proceed  and  to 
determine  the  controversy  according  to  law.  The  Commission,  how- 
ever, appealed  to  the  Supreme  Court,  which  affirmed  the  action  of  the 
circuit  court  of  appeals.  The  following  statement  of  the  theory  of 
rate  making  which  resulted  in  the  use  of  the  combination  based  upon 
Atlanta,  rather  than  upon  a  point  through  which  the  traffic  was 
actually  carried,  appears  in  the  opinion  of  the  Supreme  Court : 

The  sum  of  the  rate  to  Lagrange  was  arrived  at  by  charging  the  low  rate 
produced  by  competition  at  Atlanta  and  adding  thereto  the  sum  of  the  local  rate 
back  from  Atlanta  to  Lagrange.  The  same  rule  was  applied  to  the  stations 
between  Lagrange  and  Atlanta,  each  of  those  stations  receiving,  therefore,  a 
somewhat  lower  rate  than  Lagrange,  although  they  were  located  a  greater  dis- 
tance from  New  Orleans  and  nearer  Atlanta.  The  sum  by  which  the  rates  from 
New  Orleans  to  these  respective  stations  between -Lagrange  and  Atlanta  were 
lower  than  the  Lagrange  rates  was  dependent  upon  the  distance  these  respective 
stations  were  from  Atlanta.  It  was  shown,  however,  and  is  unquestioned,  that, 
except  in  a  particular  to  which  we  shall  have  occasion  hereafter  to  refer.  If  the 
charge  had  been  based  on  the  nearest  competitive  point  south  of  Lagrange — ^that 
is,  Montgomery — and  there  had  been  added  to  the  competitive  rate  to  Mont- 
gomery the  local  rate  from  Montgomery  to  Lagrange  and  the  other  stations 
beyond,  the  freight  rates  on  shipments  from  New  Orleans  to  Lagrange  would 
have  been  much  greater  than  this  rates  now  complained  of  as  excessive.  In  other 
words,  the  railroads,  instead  of  putting  out  of  view  the  competition  prevailing 
at  Atlanta  when  they  fixed  the  rates  to  the  noncompetitive  points,  took  the 
low  rates  prevailing  at  Atlanta  as  a  basis  and  added  thereto  the  local  rate  from 
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Atlanta,  the  result  being  that  tbe  places  In  question  were  given  the  advantage 
resulting  from  their  proximity  to  Atlanta,  the  competitive  point,  in  proportion  to 
the  degree  of  such  proximity. 

Continuing,  the  Supreme  Court  said : 

When  the  situation  just  stated  is  comprehended,  it  results  that  the  complaint 
In  effect  was  that  a  method  of  rate  making  had  been  resorted  to  which  gave  the 
places  referred  to  a  lower  rate  than  they  otherwise  would  have  enjoyed.  In 
this  situation  of  affairs  we  fail  to  see  how  there  was  any  just  cause  of  com- 
plaint. Clearly,  if,  disregarding  the  competition  at  Atlanta,  the  higher  rate  had 
been  established  from  New  Orleans  to  the  noncompetitive  points  within  the 
designated  radius  from  Atlanta,  the  inevitable  result  would  have  been  to  cause 
the  traffic  to  move  from  New  Orleans  to  the  competitive  point  (Atlanta)  and 
thence  to  the  plaq.es  in  question,  thus  bringing  about  the  same  rates  now  com- 
plained of.  It  having  been  established  that  competition  affecting  rates  existing 
at  a  particular  point  (Atlanta)  produced  the  dissimilarity  of  circumstances  and 
conditions  contemplated  by  tljie  fourth  section  of  the  act,  we  think  it  inevitably 
followed  that  the  railway  companies  had  a  right  to  take  the  lower  rate  prevail- 
ing at  Atlanta  as  a  basis  for  the  charge  made  to  places  in  territory  contiguous 
to  Atlanta,  and  to  ask,  in  addition  to  the  low  competitive  rate,  the  local  rate 
from  Atlanta  to  such  places,  provided  thereby  no  increased  charges  resulted  over 
those  which  would  have  been  occasioned  if  the  low  rate  to  Atlanta  had  been  left 
out  of  view.  That  is  to  say,  it  seems  incontrovertible  that  in  making  the  rate, 
as  the  railroads  had  a  right  to  meet  the  competition,  they  were  authorized  to 
give  the  shippers  the  benefit  of  it  by  according  to  them  a  lower  rate  than  would 
otherwise  have  been  afforded.  TruQ  it  is  that  by  this  method  a  lower  rate  from 
New  Orleans  than  was  exacted  at  Lagrange  obtained  at  the  longer  distance 
places  lying  between  Lagrange  and  Atlanta ;  but  this  was  only  the  result  of 
their  proximity  to  the  competitive  point,  and  they  hence  obtained  only  the 
advantage  resulting  from  their  situation.  It  could  be  no  legal  disadvantage  to 
Lagrange,  since,  if  the  low  competitive  rate  prevailing  at  Atlanta  had  been  dis- 
regarded and  the  rate  had  been  fixed  with  reference  to  Montgomery,  and  the 
local  rate  from  thence  on,  the  sole  result  would  have  been,  as  we  have  previously 
said,  to  cause  the  traffic  to  move  along  the  line  of  least  resistance  to  Atlanta 
and  thence  to  the  places  named,  leaving  Lagrange  in  the  exact  position  in  which 
it  was  placed  by  the  rates  now  complained  of. 

It  is  to  be  observed  that  it  is  shown  that  the  local  charges  on  freight  moved 
between  Atlanta  and  Lagrange  and  the  stations  intermediate — all  of  the  points 
being  in  the  State  of  Georgia — conformed  to  the  requirements  of  the  Georgia 
State  Railroad  Commission. 

The  Supreme  Court  further  expressed  the  opinion  that — 

*  *  *  There  was  nothing  in  the  evidence  taken  before  the  Commission  to 
lead  support  to  the  finding  that  the  rates  to  Lagrange  were  intrinsically 
unreasonable.     *     *     * 

GRIFFIN  CASE.o 

"  Sliall  Government  undertake  the  impossible,  hut  injurious,  task  of  making 
the  commercial  advantages  of  one  place  equal  to  those  of  another?  " — Deci- 
sion of  the  circuit  court  in  this  case. 

The  complainants  before  the  Commission,  wholesale  and  retail 
grocers  in  the  city  of  Griilin,  Ga.,  contended  that  the  rates  to  that 
point  from  Cincinnati  and  Louisville  were  in  violation  of  the  long 
and  short  haul  clause,  because  they  were  higher  than  on  like  freight 
carried  through  Griffin  to  Macon.  They  also  alleged  that  the  rates 
to  Griffin  were  unreasonable  in  themselves  and  relatively  so  as  com- 

"  Brewer  &  Hanleiter  v.  Louisville  and  Nashville  Railroad  Company  et  al. ; 
Interstate  Commerce  Commission  (7  Inter.  Comt  Rep.,  224),  decided  June  29, 
1897.  Brewer  et  al.  v.  Central  of  Georgia  Railway  Company  et  al. ;  circuit 
court,  southern  district  of  Georgia,  eastern  division  (84  Fed.  Rep.,  258),  decided 
January  8,  1898. 
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pared  with  rates  to  Macon.  The  defendants  denied  that  the  rates 
to  Griffin  were  unreasonable  in  themselves,  that  they  discriminated 
imjustly  as  between  Griffin  and  Macon,  and  asserted  that  the  fourth 
section  was  not  violated  because  dissimilar  circumstances  and  condi- 
tions controlled  the  rates  to  the  respective  points.  The  opinion  of 
the  Commission  discloses  the  fact  that  no  evidence  was  introduced  in 
support  of  the  contention  that  the  rates  to  Griffibi  were  in  themselves 
excessive  or  unreasonable.  Several  witnesses  testified  that  they 
were  reasonable.  The  Commission  further  said  that  the  question 
whether  there  was  unjust  discrimination  against  Griffin  and  in  favor 
of  Macon  "  is  probably  a.  question  of  law,  depending  upon  the  other 
facts  herein  found."  The  far  greater  portion  of  the  opinion,  and 
apparently  of  the  .testimony,  was  devoted  to  the  question  whether 
there  existed  the  substantial  dissimilarity  of  conditions  and  circum- 
stances, as  between  Griffin  and  Macon,  necessary. to  render  the  long 
and  short  haul  clause  inapplicable.  The  following  are  extracts  from 
the  report  and  opinion  of  the  Commission : 

Atlanta  is  what  is  called,  in  the  parlance  of  southern  rate  making,  a  basing 
point'  Griflfin  is  not  a  basing  point.  The  rate  to  Griffin  Is  made  by  adding  to 
the  Atlanta  rate  the  local  rate  from  Atlanta  to  Griffin.  Macon  is  also  a  basing 
point,  and  the  rate  to  Macon  and  Atlanta  is  in  most  instances  the  same.  *  *  * 
The  defendants  contended  in  the  first  place  that  the  rates  to  Macon  were 
affected  by  water  competition.  Macon  is  situated  upon  the  Ocmiilgee  River. 
The  Altamaha  River  is  formed  by  a  junction  of  the  Ocmulgee  and  Oconee 
rivers,  and  eiSipties  into  the  ocean  between  Savannah  and  Brunswick.  Regular 
lines  of  freight  and  passenger  steamers  run  between  both  of  these  ports  and  New 
York  City.  Lines  of  railway  also  lead  from  both  Savannah  and  Brunswick  to 
Macon,  and  freight  is  carried  by  ocean  and  rail  from  New  York  to  Macon  over 
these  lines  of  railway  upon  a  joint  through  rate.  *  *  *  The  defendants 
also  claimed  that  competition  between  railroads  and  markets  created  the  neces- 
sary dissimilarity  of  circumstances  and  conditions.  Five  independent  lines  of 
railway  enter  Macon.  These  lines  through  their  different  connections  by  rail 
and  by  rail  and  water  reach  all  parts  of  the  United  States  and  actively  compete 
for  business  from  all  available  directions. 

By  means  of  these  railway  lines  the  markets  in  all  parts  of  the  United  States 
are  brought  into  connection  with  Macon,  and  many  of  those  markets  seek  a 
rate'  which  will  enable  them  to  dispose  of  their  various  products  in  Macon. 
Under  the  present  adjustment  of  rates  the  supplies  consumed  in  Macon  are 
obtained  both  from  the  eastern  and  from  the  western  markets.  *  *  *  The 
defendants  insisted  that  the  Macon  rate  was  made  by  conditions  over  which 
they  had  no  control,  and  that  it  was  beyond  iheir  power  to  alter  this  rate.  If 
the  Macon  rate  was  fixed,  and  they  had  no  right  under  the  law  to  make  higher 
rates  to  hitermediate  points  between  Macon  and  Atfanta,  then  one  of  two 
things  must  happen,  either  they  must  raise  their  rate  to  Macon,  and  so  entirely 
lose  that  competitive  business,  or  they  must  lower  their  rates  to  intermediate 
points  and  so  lose  the  difference  between  the  present  rates  and  the  Macon  rate ; 
and  the  Central  of  Georgia  Railway  insisted  that  in  either  case  its  revenues 
would  be  unwarrantably  crippled.    *    «    * 

We  hold  upon  the  findings  bef6re  us  that  Griffin  is  entitled  to  as  low  a  rate 
from  Louisville  and  Cincinnati  as  is  Macon,  and  that  the  charge  of  a  higher 
rate  is  an  unjust  discrimination  under  section  3.  *  *  *  Are  the  rates  com- 
plained of  in  violation  of  the  fourth  section?  Confessedly  they  are,  unless 
justified  by  dissimilar  circumstances  and  conditions. 

The  defendants  rely  upon  water  competition  to  make  out  the  necessary  dis- 
similarity, but  there  are  no  facts  in  the  case  upon  which  to  base  that  contention. 
*  *  *  The  defendants  also  rely  upon  competition  between  railroads  and  mar- 
kets. This  competition  does  undoubtedly  exist  in  a  most  active  form,  and  is 
the  controlling  factor  in  making  the  Macon  rate ;  but  that  it  creates  suoh 
dissimilarity  of  circumstances  and  conditions  as  will  justify  the  carrier  in 
charging  more  for  the  short  than  for  the  long  haul  without  an  order  of  this 
Commission  is  no  longer  an  open  question  with  us.  *  *  *  If  by  the  reduc- 
tion of  the  rate  to  intermediate  points  the  revenue  of  the  Central  of  Georgia 
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Railway  Company  will  be  unwarrantably  lessened — and  upon  that  question 
we  express  no  opinion — then  the  defendant  should  readjust  its  rates  by  raising 
the  Macon  rates  sufficiently  to  offset  the  reduction  to  Intermediate  points,  and 
thereby  remove  the  present  unjust  discrimination.  Its  answer  is  that  it  could 
not,  if  it  would,  do  this ;  that  the  Macon  rate  is  beyond  its  power  to  modify. 
The  Macon  rate  Is  the  result  of  agreement.  The  Central  of  Georgia  Railway 
Company  is  a  party  to  that  agreement,  and  has  the  same  power  over  it  that 
every  other  party  has.  If  it  has  not  sufficient  influence  to  secure  the  adoption 
of  such  rates  as  will,  under  the  law,  yield  to  it  a  proper  revenue,  that  is  the 
misfortune  of  those  who  have  become  the  owners-  of  this  property,  which  must 
be  endured  as  every  other  misadventure  of  business  is. 

In  accordance  with  the  opinion  containing  the  foregoing  the  Com- 
mission ordered  the  defendants  to  "  cease  and  desist "  from  charging 
more  to  Griffin  on  shipments  from  Cincinnati  and  Louisville  than  to 
Macon.  This  order  the  circuit  court  refused  to  enforce,  declaring 
that  it  was  not  a  '"lawful  order."    The  court  said,  in  part: 

There  is  no  contention  that  the  Macon  rates  are  in  themselves  unreasonable. 
By  what  specific  charge,  and  by  what  specific  facts,  then,  is  the  finding  of  unjust 
discrimination  supported?  Not,  certainly,  by  the  mere  fact  that  the  Griffin 
rate  is  higher  and  the  Macon  rate  is  lower.  There  can  be  no  unjust  discrimi- 
nation of  which  commissions  and  courts  can  take  cognizance  *  *  *  unless 
it  also  be  an  unlawful  discrimination.  To  have  merited  the  animadversions  of 
the  Commission,  these  rates  relative  to  these  two  Georgia  cities  must  have  been 
denounced  by  positive  law  or  its  necessary  implications."  *  »  *  There  are 
many  circumstances  and  conditions  at  the  important  distributing  point,  Macon, 
affecting  railroad  rates  which  do  not  exist  at  Griffiu.  *  *  *  It  can  not 
be  doubtful  that  it  is  easily  feasible  for  Macon  merchants  to  confront  the  rail- 
roads with  water  competition.  *  *  *  But  water  transportation  is  not  the 
important  element  of  that  strenuous  competition  between  carrier  and  carrier 
and  market  and  market  which  makes  the  conditions  and  circumstances  at 
Macon  so  dissimilar  from  those  at  Griffin.  It  is  perhaps  enough  to  point  out 
that  the  Commission  reports  this  competition  to  exist  in  its  most  active  form. 
To  test  the  extent  of  these  dissimilar  conditions  I  have  but  to  point  to  what 
would  be  the  result  if  the  Macon  rates  were  advanced  to  equal  the  Griffin  rates. 
Railroad  competition  at  Macon  exceeds  that  at  Griffin  as  the  competing  roads 
which  center  at  Macon  exceed  the  competing  roads  which  pass  Griffin,  and  the 
competition  of  markets  which  Macon  merchants  are  compelled  to  meet  is  far 
greater  than  that  which  confronts  the  Griffin  merchants. 

To  illustrate,  Macon  competes  with  Savannah  for  the  trade  of  much  of  .the 
country  traversed  by  the  main  line  of  the  defendant  company.  It  competes 
with  Eufaula  and  Columbus  on  the  Southwestern  Railroad  and  its  several 
branches  and  the  several  other  lines  reaching  the  city  with  numerous  markets 
and  communities,  none  of  which  the  merchants  of  Griffin  can  reasonably  hope 
to  reach.  It  is  evident,  therefore,  that  since  these  competitive  markets  have, 
many  of  them,  equal  advantages  in  rates  with  Macon,  if  there  be  ap  advance 
in  the  cost  of  transportation  the  commerce  of  Macon  would  be  destroyed  in 
exact  proportion  with  its  inability  to  meet  the  prices  of  its  competitors.  While 
this  is  true,  the  producers  and  consumers  at  Griffin  would  not  be  benefited  by 
the  advance  of  Macon  rates.  *  *  *  Analyzing  the  proposition  of  the  com- 
plainant, made,  it  seems  to  me,  in  disregard  of  the  dissimilar  circumstances 
and  conditions  existing  at  Macon,  it  would,  if  successfully  maintained,  result 
in  the  destruction  of  the  immense  wholesale  and  retail  commerce,  of  Macon 
upon  which  thousands  depend  for  their  daily  livelihood,  which  serves  a  vast 
territory,  and  the  increment  of  which  adds  thousands  annually  to  the  aggre- 
gate wealth  of  the  State,  in  order  to  give  a  possible  benefit  to  a  few  Griffin 
merchants.  Even  this  advantage  to  the  merchants  of  Griffin  is  scarcely  more 
than  problematical.    Griffin,  with  equal  rates,  could  not  successfully  compete 

"The  court  quoted  here  from  the  opinion  of  the  Commission,  written  by 
Judge  Cooley,  in  re  Louisville  and  Nashville.  The  extract  selected  by  the  court 
includes  the  following :  "  The  courts  and  the  commissions  of  the  United  States 
must  look  to  what  is  expressed  or  necessarily  implied  by  the  law  for  their 
authority  to  decide  issues,  and  thus  ascertain  and  determine  the  rights  of  con- 
tending parties." 
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with  Macon,  unless  It  could  approximate  its  large  supply  of  capital  so  essential 
to  modern  commerce.     *     *     * 

The  effect  on  the  defendant  company  would  also  be  damaging,  perhaps  incal- 
culably^ so,  *  *  *  how  stands  the  trivial  and  problematical  advantage  which 
Brewer  &  Hableiter,  and  perhaps  other  Griffin  merchants,  might  obtain  by  in- 
creasing the  Macon  rates,  when  compared  to  the  stupendous  disadvantage  which 
would  almost  certainly  result  to  the  latter  community  and  to  one  of  its  principal 
railroads,  if  the  competition  of  carrier  with  carrier  and  market  with  market, 
ever  present  there,  should  be  ignored  by  the  courts?  Shall  the  authorities  of 
Government  haive  no  concern  for  the  safety  of  millions  of  capital  invested  or 
accumulated  through  long  years  of  enterprise  and  diligent  business  exertion 
by  the  people  of  the  latter  city?  Shall  the  millions  they  have  invested  in 
railroads  from  their  own  means  to  afford  to  the  State  great  systems  •f  trans- 
portation result  in  their  ruin?  Shall  Government  undertake  the  impossible 
but  injurious  task  of  making  the  commercial  advantages  of  one  place  equal 
to  those  of  another?  It  might  as  well  attempt  to  equalize  the  intellectual 
powers  of  its  people.  There  should  be  no  attempt  to  deprive  a  community  of 
its  natural  advantages  or  those  legitimate  rewards  which  flow  from  large 
investments,  business  industries,  and  competing  systems  of  transportation  to 
facilitate  and  increase  commerce.  The  act  to  regulate  commerce  has  no  such 
purpose,  and  yet  this  appears  to  be  the  inevitable  result  of  the  relief  the  com- 
plainants seek  in  this  case.  »  *  *  The  application  is  for  a  temporary  in- 
junction, the  first  effect  of  which  would  be  to  immediately  disorganize  and 
disarrange  the  entire  commerce  of  which  Macon  is  the  receiving  and'dis- 
tributing  point,  with  the  more  injurious  consequences  to  which  I  have  already 
adverted. 

No  appeal  was  taken  from  this  decision. 

SPOKANE  FALLS  CASE." 

"The  lesser  charge  upon  which  toth  the  assumption  of  preference  and  discrimi- 
nation is  predicated  is  sanctioned  ty  the  statute." — Decision  of  the  Supreme 
Cowt  in  the  Chattanooga  Case. 

The  original  complaint  in  this  case  was  filed  with  the  Commission 
on  April  2,  1889,  and  the  Commission's  decision  was  rendered  on 
November  28,  1892,  three  years  seven  months  and  twenty-six  days 
thereafter.  Application  to  the  circuit  court  to  enforce  the  order  was 
made  some  time  in  1894,  and  the  decision  of  that  court,  refusing  to 
enforce  the  Commission's  order,  was  rendered  on  October  16,  1897. 

The  complainants  before  the  Commission  charged  that  rates  to  Spo- 
kane Falls  were  unreasonable  in  themselves  and  also  so  adjusted  with 
relation  to  the  rates  to  Portland,  Tacoma,  Seattle,  EUensburg,  and 
Missoula  as  to  discriminate  unjustly  against  Spokane  Falls.  It  was  also 
claimed  that  the  practice  of  carrying  traffic  through  Spokane  Falls  to 
Portland,  Tacoma,  and  Seattle  for  lower  rates  than  were  charged  for 
contemporaneous  shipments  of  similar  freight  destined  to  Spokane 
Falls  constituted  a  violation  of  the  long  and  short  haul  clause.  The 
defendants  denied  all  the  allegations  of  injustice  and  asserted  that 
the  through  rates  to  Portland,  Tacoma,  and  Seattle  were  forced  by 
competition,  both  by  ocean  carriers  and  by  the  Canadian  Pacific  Rail- 
way, which  did  not  exist  at  Spokane  Falls.  The  Commission  con- 
cluded that,  this  competition  was  actual  and  sufficient  in  force  to 

"The  Merchants'  Union  of  Spokane  Falls  v.  The  Northern  Pacific  Railroad 
Company,  and  the  Union  Pacific  Eailway  Company ;  Interstate  Commerce  Com- 
mission (5  I.  C.  O.  Rep.,  478),  decided  Noviember  28,  1892.  Farmers'  Loan  and 
Trust  Company  v.  Northern^Pacific  Railway  Company,  in  re  Holly  et  al. ;  circuit 
court,  district  of  Washingfon,  northern  division  (83  Fed.  Rep.,  249),  decided 
October  16, 1897. 
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create  substantially  dissimilar  circumstances  and  conditions  within 
the  meaning  of  the  law.     On  this  point  the  Commiesion  said : 

The  circumstances  and  conditions  under  which  through  transportation  Is 
effected  over  the  lines  of  the  Northern  Pacific  to  its  western  terminals  are  sub- 
stantially different  from  those  attending  like  transportation  to  Spokane,  such 
dissimilarity  consisting  in  the  competition  at  these  terminal  points  of  carriers 
not  subject  to  the  act.  To  what  extent  this  competition  is  created  by  the  rates 
made  and  traffle  secured  by  the  Canadian  Pacific  road  does  not  very  clearly 
appear.  The  known  facts  concerning  that  road,  however,  are  not  wanting  in 
significance.  It  is  a  foreign  railroad,  chartered  and  subsidized  by  a  foreign 
government  and  not  directly  amenable  to  the  regulating  authority  of  Congress. 
It  extends  entirely  across  the  continent  at  no  great  distance  from  our  northern 
border,  and  is  so  located  and  connected  with  domestic  lines  as  to  constitute  a 
prominent  factor  in  all  questions  of  transportation  between  the  eastern  and 
western  sections  of  the  United  States.  *  *  *  we  are  constrained  to  hold 
that  water  competition  of  controlling  force,  and  affecting  a  variety  of  traffic 
important  in  character  and  amount,  actually  exists  at  these  several  terminals, 
and  that  such  competition  taken  in  connection  with  the  competitive  position  and 
attitude  of  the  Canadian  Pacific  road,  justifies  the  defendants  in  accepting  less 
compensation  on  eastern  shipments  to  the  cities  of.  Portland,  Tacoma,  and 
Seattle  than  they  may  lawfully  charge  on  like  shipments  to  the  Intermediate 
city  of  Spokane. 

The  Commission,  however,  was  of  the  opinion  that  some  of  the  rates 
to  the  Pacific  coast  cities  named  were  lower  than  was  necessary  to 
prevent  the  business  going  to  ocean  carriers,  and  took  the  interesting 
position  that  to  proportion  the  charges  on  articles  not  likely  in  any 
event  to  be  carried  by  water  to  those  made  necessary  by  water  com- 
petition for  articles  that  could  easily  be  diverted  to  the  ocean  routes 
is  not  permissible  under  the  law.  The  logical  result  of  this  position 
would  have  been  an  order  requiring  advances  in  many  of  the  rates  to 
the  cities  indicated.     The  Commission  said : 

Nothing  but  the  stress  of  unavoidable  competition  can  legalize  the  inequality 
resulting  from  higher  rates  for  shorter  than  for  longer  hauls.  It  Is  evident, 
therefore,  that  no  article  should  be  carried  to  terminal  points  at  commodity 
rates  which,  if  the  class  rates  were  imposed,  would  still  seek  rail  rather  than 
water  transportation.  *  *  *  Theoretically  It  would  be  suitable  to  examine 
the  entire  list  of  commodities,  with  the  view  of  ascertaining  which  of  them  in 
fact  are  practically  adapted  to  ocean  carriage,  and  to  restrict  the  defendants 
in  making  lower  terminal  rates  to  such  articles  as  are  actually  subject  to  water 
competition. 

The  conclusion  that  competition  justified  lower  rates  on  certain 
articles  when  shipped  to  the  Pacific  coast  than  when  shipped  to 
Spokane  Falls  did  not,  in  the  view  of  the  Commission,  warrant  the 
adjustment  which  it  found  to  exist.  The  rates  to  Spokane  Falls 
were  declared  to  be  excessive  by  comparison  with  these  applied  to 
traffic  not  subject  to  water  competition,  although,  destined  to  coast 
points.  The  rates  on  the  several  "  classes  "  of  freight  (articles  not 
taking  special  commodity  rates)  then  being  the  same  to  Spokane  as 
to  Portland,  Tacoma,  and  Seattle,  the  Commission  ordered  a  reduc- 
tion of  18  per  cent  and  decided  that  the  rates  to  Spokane  on  traffic  of 
kinds  not  subject  to  competition  when  destined  to  the  coast  should  not 
exceed  82  per  cent  of  the  rates  to  coast  points.  The. Commission 
supplemented  these  conclusions  by  the  following : 

It  Is  quite  apparent  that  a  reduction  of  Spokane  rates  In  compliance  with  this, 
decision  will  require  some  modificEiJion  In  rates  to  shorter  distance  points  to 
avoid  infraction  of  the  long  and  short  haul  clause  of  the  statute.  This  will 
especially  be  the  case  on  the  line  of  the  Union  Pacific  between  Pendleton  and 
Spokane,  to  both  of  which  towns  the  rates  on  that  road  are  the  same.    The  lines 
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of  the  defendants  in  this  territory  are  practically  parallel,  the  Northern  Pacific 
reaching  Pendleton  through  Spokane  and  the  Union  Pacific  reaching  Spokane 
through  Pendleton,  but  whatever  embarrassment  may  result  from  this  situa- 
tion must  be  met  in  the  first  instance  by  the  railroads  themselves. 

The  circuit  court,  which  was  appealed  to  for  the  enforcement  of 
the  Commission's  order,  found  that  it  was  "  so  inherently  defective 
that  it  can  not  be  enforced,"  and  the  master  in  chancery  selected  to 
investigate  the  case  reported : 

That  the  rates  from  eastern  terminal  points  to  Spokane  are  reasonable  in 
themselves  and  relatively  reasonable  on  all  classes  of  goods. 

No  appeal  from  this  decision  was  taken. 

CATTLE  BAISEBS'  ASSOCIATIOST  CASE.o 

"There  can  fie  no  possible  view  of  the  case  ty  which  the  conclusion  that  the 
rates  were  unjust  and  unreasonable  can  6e  sustained.  *  *  *  The  order 
of  the  Commission  was  not  sustained  hy  the  facts  upon  which  it  was  predi- 
cated."— Decision  of  the  Supreme  Court  in  this  ease. 

On  June  1,  1894,  a  switching  charge  of  $2  was  imposed  by  the 
railways  centering  in  Chicago  upon  shipments  of  cattle  and  other 
live  stock  destined  to  that  city.  The  complainant,  an  association  of 
cattle  owners  and  producers,  with  members  in  the  States  of  Texas, 
Kansas,  Montana,  North  Dakota,  South  Dakota,  and  in  the  Indian 
Territory,  complained  to  the  Commission  that  this  addition  made  the 
rates"  to  Chicago  excessive  and  unreasonable  to  the  extent  of  $2. 
They  also  asserted  that  no  such  charge  was  made  at  East  St.  Louis, 
Kansas  City,  or  Omaha ;  that  there  was  no  switching  charge  in  Chi- 
cago on  "  dead  "  freight,  and  that  consequently  this  charge  amounted 
to  an  unjust  discrimination  in  favor  of  the  other  cities  named,  and 
also  in  favor  of  "  dsad  "  freight.' 

The  relief  asked  for  was  an,  order  commanding  the  defendants  to 
desist  from  enforcing  this  charge  and  reparation  for  the  amount 
thus  collected  from  the  members  of  the  association.  Those  of  the 
defendants  whose  lines  did  not  reach  Chicago  denied  that  they  had 
any  share  in  the  imposition  of  this  switching  charge,  and  decla,red 
that  they  did  not  receive  any  portion  of  it  in  the  division  of  the 
through  rates.  The  lines  entering  Chicago  asserted  that  previous 
to  June  1,  1894,  the  Union  Stock  Yards  and  Transit  Company,  in 
order  to  attract  business  to  its  yards,  had  rendered  service  over  its 
tracks  without  exacting  any  terminal  charge;  that  at  the  time  the 
charge  was  imposed  the  rate  to  Chicago  had  become  unreasonably 
low;  that  on  and  after  that  date  the  stock  yards  company  insisted 
upon  a  trackage  payment  of  from  80  cents  to  $1.50,  and  that  after 
paying  these  charges  the  balance  of  the  $2  switching  charge  did  not 
.eave  enough  to  pay  the  actual  cost  of  switching.    Thej'^  denied  that 
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"  Cattle  Raisers'  Association  of  Texas  v.  Fort  Worth  and  Denver  City  Railway 
Company  and  others ;  Interstate  Commerce  Commission  (7  Inter.  Com.  Rep., 
513),  decided  January  20,  1898.  Interstate  Commerce  Commission  v.  Chicago, 
Burlington  and  Quincy  Railroad  Company  et  al. ;  circuit  court  northern  dis- 
trict of  Illinois,  northern  division  (98  Fed.  Rep.,  173),  decided  December  4, 
1899.  Interstate  Commerce  Commission,  appellant,  v.  Chicago,  Burlington  and 
Quincy  Railroad  Company  et  al. ;  circuit  court  of  appeals  seventh  circuit  (103 
Fed.  Rep.,  249),  decided  June  15,  1900.  Interstate  Commerce  Commission,  ap- 
pellant, V.  Chicago,  Burlington  and  Quincy  Railroad  Company  et  al. ;  Supreme 
Court  (186  U.  S.,  320),  decided  June  2, 1902. 
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there  was  any  illegal  discrimination  or  any  violation  of  the  inter- 
state-commerce law.  The  Commission,  having  been  admonished  by 
the  Supreme  Court  that  its  authority  does  not  extend  to  prescribing 
a  rate  for  the  future  (see  Interstate  Commerce  Commission  v.  Cin- 
cinnati, New  Orleans  and  Texas  and  Pacific,  167  TJ.  S.,  479),  merely 
ordered  the  defendant  carriers  "  to  cease  and  desist "  from  charging 
and  collecting  the  charge  of  $2,  but  did  not  refrain  from  saying  that 
"  Our  judgment  is,  therefore,  that  the  exaction  of  a  terminal  charge 
of  more  than  $1  per  car  is  in  violation  of  the  first  and  possibly  the 
third  sections  of  the  act,  and  that  the  defendants  ought  not  to  exact 
more  than  this  sum."  The  order  in  this  case  was  passed  upon  suc- 
cessively by  the  Federal  circuit  court,  court  of  appeals,  and  the 
Supreme  Court,  and  in  no  case  was  it  approved.  The  following  is 
from  the  decision  by  Judge  Kohlsaat,  who  delivered  the  opinion  of 
the  circuit  court : 

Prior  to  the  year  1893  the  Stock  Yards  Company,  which  owns  or  controls  the 
traclts  required  for  the  movement  of  freight  between  tlie  trades  of  the  several 
defendants  and  the  stock  yards,  had  given  to  the  defendants  the  free  use  of 
said  tracks,  the  carriers  being  at  the  expense  only  of  the  actual  cost  of  haulage 
and  handling.  In  1893  the  Stock  Yards  Company  assumed  the  entire  work  of 
hauling  cars  from  the  intersection  of  said  stock-yards  tracks  with  defend- 
ants' lines,  respectively,  to  the  yards,  and  charged  the  defendants  there- 
for on  the  basis  of  what  it  had  cost  defendants  theretofore  for  the  same 
service.  On  June  1,  1894,  the  Stock  Yards  Company  added  to  this  sum  a 
trackage  charge  of  40  cents  per  car  each  way,  then  for  the  first  time  imposed. 
Partly  to  meet  this  new  expense  and  partly  to  reimburse  themselves  for  the 
actual  outlay  theretofore  borne  by  them  in  delivering  at  the  stock  yards,  the 
defendants,  respectively,  by  concerted  action,  duly  filed  schedules  of  new  rates 
to  that  point  with  the  Commission,  as  required  by  the  act,  whereby  they  created 
a  rate  to  points  on  their  lines  in  Chicago  and  a  terminal  charge  to  cover  the 
expense  of  delivering  stock  from  their  tracks  to  the  said  stock  yards.  This 
terminal  charge  was  fixed  at  $2  per  car.  The  trackage  charge  above  referred  to 
amounted  to  the  sum  of  80  cents  per  car. '  Thus  the  former  through  rate  to  the 
stock  yards,  taking  the  Chicago  and  terminal  rates  together,  was  arbitrarily 
increased'  in  the  sum  of  $1.20  per  car.  Since  that  time  the  Chicago  rate  has 
been  greatly  reduced,  so  that  the  question  now  presented  is  whether  the  imposi- 
tion of  the  terminal  charge  of  $2  upon  the  theretofore  existing  Chicago  rate 
wa.s  unlawful  and  unjust 

Upon  the  hearing  of  defendants'  demurrers  to  said  petition  (94  Fed.,  272), 
this  court  held  that  it  was  entirely  within  the  power  of  petitioner,  in  a  proper 
case,  to  require  the  defendants  to  cease  and  refrain  from  the  enforcement  of  a 
freight  rate  which  the  petitioner  found  to  be  unjust  and  unlawful,  even  though 
the  Commission  has  no  power  to  prescribe  a  rate.  Manifestly,  if  the  defendants 
did  effect  a  segregation  of  their  freight  charges  from  Missouri  River  and  other 
stock-shipping  centers  to  the  Chicago  stock  yards,  so  that  the  Chicago  rate  did 
not  include  the  expenses  or  charges  incurred  in  the  delivery  at  the  stock  yards 
from  the  tracks  of  defendants,  and  did  make  a  special  rate  from  their  tracks 
to  the  stock  yards,  there  can  be  no  question  of  double  charge  involved.  Unless 
the  one  or  the  other  of  these  charges,  in  and  of  itself,  is  unjust  and  unlawful,  or 
the  same  was  illegally  made,  the  petitioners'  contention  must  fail.  The  just- 
ness and  fairness  of  the  Chicago  rate  is  not  called  in  question  in  this  proceeding. 

The  act  provides  in  what  manner  rates  may  be  changed.  The  defendants 
have  complied  with  that  requirement,  and  there  can  be  no  doubt  that  they 
have,  as  they  legally  might,  divided  up  or  segregated  their  Chicago  and 
terminal  charges.  That  such  segregation  could  have  been  legally  accomplished, 
and  was  both  advisable  and  desirable,  was  unequivocally  held  in  the  case  of 
Walker  v.  Keenan  (19  C.  C.  A.,  G68,  73  Fed.,  758).  This,  too,  is  the  spirit  of 
the  Covington  Stock  Yards  case  (11  Sup.  Ct,  461,  35  L.  Ed.,  37).  It  Is  just 
and  reasonable  that  one  who  ships  to  points  on  the  trades  of  the  several  de- 
fendants in  Chicago  should  not  be  required  to  pay  a  rate  which  is  based  in 
part  upon  the  actual  cost  to  the  carrier  of  delivery  at  the  stock  yards  from 
the  point  to  which  he  ships.  He  should  not  be  required  to  go  to  the  stock 
yards  to  get  his  money's  worth. 

Therefore,  the  only  question  remaining  is  as  to  the  lawfulness  and  justice 
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of  this  terminal  charge,  In  and  of  Itself.  The  petitioner  admits  that,  if  It  Is 
to  be  considered  by  itself,  it  must  be  held  to  be  reasonable,  and  therefore  just 
and  lawful.  Having  held  that  it  must  be  so  considered,  there  remains  no  alter- 
native but  to  deny  the  prayer  of  said  petition,  and  the  same  is  denied.  In 
view  of  the  above,  it  becomes  unnecessary  to  pass  upon  the  question  as  to 
whether  or  not  this  cause  is  properly  within  the  interstate-commerce  act. 

It  will  be  noted  that"  the  circuit  court  in  rendering  the  opinion 
from  which  the  foregoing  is  an  extract,  confined  itself  wholly  to  a 
discussion  of  the  facts  and  expressly  refrained  from  considering 
whether  the  order,  if  it  could  have  been  held  to  be  consistent  with 
the  facts,  was  one  which  the  Commission  had  power  to  make.  The 
following  is  from  the  opinion  of  the  circuit  court  of  appeals,  deliv- 
ered orally  by  Mr.  Justice  Brown : 

While  I  do  not  think  railway  companies  would  be  bound  to  furnish  terminal 
facilities  of,  this  kind  for  an  occasional  horse,  or  perhaps  even  for  an  occasional 
and  wholly  exceptional  carload  of  live  stock,  yet,  if  cattle  became  a  substan- 
tial part  of  the  traffic,  I  have  no  doubt  provision  should  be  made  for  their 
reception. 

In  1865  the  Union  Stock  Yards  were  organized,  a  large  area  of  lands  pur- 
chased, and  separate  tracks  laid  by  the  stock  yards  company,  connecting  with 
practically  all  the  railways  running  to  Chicago.  From  this  tune  the  demand 
for  separate  terminal  facilities  at  each  of  these  railways  seems  to  have  ceased, 
and  all  cattle  were  consigned  for  delivery  at  the  stock  yards — not  for  the 
purpose  of  being  claimed  there  by  the  consignee,  but  for  the  purpose  of  finding 
a  market  for  them.  Here  all  the  cattle  consigned  to  Chicago  are  deposited 
for  slaughter  or  for  further  shipment,  and  great  slaughtering  houses  have  been 
erected  in  the  vicinity  of  the  yards  for  the  disposition  of  the  cattle.  Providing 
a  market  for  cattle  is  certainly  no  part  of  the  business  of  the  railway  company  ; 
and  I  think,  therefore,  any  extra  expense  occasioned  from  the  time  the  cars 
containing  the  cattle  leave  the  tracks  of  the  company,  and  until  they  arrive  at 
the  stock  yards  and  the  empty  cars  are  returned,  the  company  is  entitled  to 
make  an  additional  terminal  charge,  equivalent  to  the  expense  occasioned  to 
it  by  providing  these  extra  facilities. 

Prior  to  June  1,  1894,  the  railway  companies  seemed  to  have  assumed  this 
burden  themselves,  but  at  this  time  a  trackage  was  imposed  by  the  stock  yards 
of  from  40  to  75  cents  each  way  upon  every  car  going  and  returning- to  the 
tracks  of  the  railway  company  to  the  stock  yards.  It  Is  insisted  that,  as  this  is 
the  only  extra  expense  then  occasioned,  any  charge  beyond  that  was  imreason- 
able  and  Improper.  I  do  not  think  that  necessarily  follows.  While  the  imposi- 
tion of  this  trackage  charge  by  the  Union  Stock  Yards  was  doubtless  the  imme- 
diate occasion  for  a  reformation  of  its  traffic,  the  railway  companies  were  then 
at  liberty  to  adopt  a  new  schedule  with  relation  to  these  terminal  facilities, 
and  charge  what  they  actually  cost  them. 

The  evidence  is  that  it  costs  some  railways  a  trifle  less  than  $2,  and  some 
considerably  more  than  that.  The  average  seems  to  have  been  somewhat  more 
than  $2.  But  we  think  it  was  proper  for  the  railway  companies,  whether  the 
expenses  to  the  companies  were  a  few  cents  more  or  less,  to  adopt  this  amount 
as  an  approximate  charge,  and  that  their  action  in  so  doing  should  be  sustained. 

The  Supreme  Court  unanimously  confirmed  the  decree  of  the  circuit 
court  of  appeals,  in  an  elaborate  opinion  in  which  the  court  clearly 
indicated  its  belief  that  the  Commission's  order  was  not  justified  by 
the  facts. 

It  needs  no  reasoning  to  demonstrate  that  the  Commission  correctly  held 
that  the  mere  Imposition,  by  the  stock  yards  company  of  a  new  burden,  averag- 
ing $1  per  car,  did  not  justify  an  additional  charge  by  the  carriers  of  $2  per 
car.  It  is  likewise  equally  plain  that  if  the  prior  rate  was  just  and  reasonable 
as  the  Commission  found  it  to  be,  the  addition,  without  reason,  of  $1  per  ear 
caused  the  rate  to  become  unjust  and  unreasonable  to  the  eitent  of  the  $1  extra. 

It  follows  that  the  order  of  the  Commission  was  right  if  its  correctness  de- 
pends upon  the  considerations  previously  stated.  But  such  is  not  the  case. 
In  the  report  on  the  original  hearing  the  Commission  said : 

"  If  the  through  rate  were  what  was  really  aimed  at  by  the  complaint,  then 
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all  ground  of  complaint  has  been  removed  since  tlie  complaint  itself  was  filed. 
About  October  1,  1896,  rates  on  live  stock  from  points  embraced  in  the  territorj' 
covered  by  this  complaint  to  all  western  markets,  including  Chicago,  were  re- 
duced 5  cents  per  100  pounds.  This  wonld  amount  to  from  $10  to  $15  per  car. 
Therefore,  the  Texas  shipper  would  actually  deliver  his  stock  in  Chicago  for 
from  $S  to  $13  per  carload  cheaper  than  he  could  before  the  $2  rate  was  imposed, 
and  all  the  complaint  asks  for  is  the  abolishment  of  that  terminal  charge. 
This  charge  is  imposed  by  the  terminal  carriers  at  Chicago,  and  those  carriers 
receive  and  retain  tlie  amount  of  that  charge.  The  complaint  is  that  this 
charge  is  an  unlawful  one;  that  no  matter  what  the  Chicago  rate  may  be  the 
addition  of  this  particular  sum  to  that  rate  is  in  violation  of  the  act  to  regulate 
commerce." 

In  other  words,  it  was  held  that  the  rate,  which  was  unjust  and  unreason- 
able solely  because  of  the  $1  excess,  continued  to  be  unjust  and  unreasonable 
after  this  rate  had  been  reduced  by  from  $10  to  $15.  This  was  based,  not 
upon  a  finding  of  fact — as  of  course  it  could  not  have  been  so  based — but 
rested  alone  on  the  ruling  by  the  Commission  that  it  could  not  consider  the 
reduction  in  the  through  rate,  but  must  confine  its  attention  to  the  $2  terminal 
rate,  since  that  alone  was  the  subject-matter  of  the  complaint.  But,  as  we 
have  previously  shown,  the  Couunission,  In  considering  the  terminal  rate,  had 
expressly  found  that  it  was  less  than  the  cost  of  service  and  was,  therefore, 
intrinsically  just  and  reasonable,  and  could  only  be  treated  as  unjust  and  un- 
reasonable by  considering  "  the  circumstances  of  the  case ;"  that  is,  the  through 
rate  and  the  fact  that  a  terminal  charge  was  included  in  it,  which,  when  added 
to  the  $2  charge,  caused  the  terminal  charge,  as  a  whole,  to  be  unreasonable. 
Having  therefore  decided  that  the  $2  terminal  charge  could  only  be  held  to  be 
unjust  and  unreasonable  by  combining  it  with  the  charge  embraced  in  the 
through  rate,  necessarily  the  through  rate  was  entitled  to  be  taken  into  con- 
sideration if  the  previous  conclusions  of  the  Commission  were  well  founded. 

It  can  not  be  in  reason  said  that  the  inherent  reasonableness  of  the  terminal 
rate,  separately  considered,  is  irrelevant  because  its  unreasonableness  is  to 
be  determined  by  considering  the  through  rate  and  the  terminal  charge  con- 
tained in  it,  and  yet,  when  the  reasonableness  of  the  rate  is  demonstrated,  by 
considering  the  through  rate  as  reduced,  it  be  then  held  that  the  through  rate 
should  not  be  considered.  In  other  words,  two  absolutely  conflicting  proposi- 
tions can  not  at  the  same  time  be  adopted.  As  the  finding  was  that  both  the 
tei-minal  charge  of  $2  and  the  through  rate  as  reduced  when  separately  con- 
sidered was  just  and  reasonable,  and  as  the  further  finding  was  that  as  a  con- 
sequence of  the  reduction  of  from  $10  to  $15  per  car  the  rates,  considered 
together,  were  just  and  reasonable,  it  follows  that  there  can  be  no  possible  view 
of  the  case  by  which  the  conclusion  that  the  rates  were  unjust  and  unreason- 
able can  be  sustained.     *     *     * 

Being  then  constrained  to  the  conculsion  that  the  order  of  the  Commission 
was  not  sustained  by  the  facts  upon  wliich  it  was  predicated,  we  can  not  enter 
into  an  independent  investigation  of  the  facts,  even  if  it  be  conceded  the 
recoi'd  is  in  a  condition  to  enable  us  to  do  so,  in  order  that  new  and  substantive 
lindings  of  fact  may  be  evolved,  upon  which  the  order  of  the  Commission  may 
be  sustained. 

DANVILLE  CASE,  a 

"  The  Danville  rates  are  not  unreasonahly  Mg%."^Deoision  of  the  circuit  court 

in  this  case. 

The  complainants  in  this  case  asked  the  Commission  to  order  a 
readjustment  of  the  following  rates  to  and  from  Danville: 

First,  those  to  Danville  from  northern  and  eastern  cities;  second,  rates  on 
sugar,  molasses,  rice,  and  coffee  from  New  Orleans  to  Danville;    third,  rates 

"City  of  Danville  and  others  v.  Southern  Railway  Company  and  others; 
Interstate  Commerce  Commission  (8  Inter.  Com.  Rep.,  409  and  571),  decided 
February  17,  1900 ;  petition  for  rehearing  dismissed  November  17,  1900.  Inter- 
state Commerce  Commission  v.  Southern  Railway  Company;  circuit  court 
western  district  of  Virginia  (117  Fed.  Rep.,  741),  decided  August  4,  1902. 
Interstate  Commerce  Commission,  appellant,  v.  Southern  Railway.  Company; 
circuit  court  of  appeals,  fourth  circuit  (122  Fed.  Rep.,  800),  decided  May  5, 
1903. 
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from  certain  western  points  to  Danville;  fourth,  the  rate  on  tobacco  from  Dan- 
ville to  western  points. 

There  appears  to  have  been  no  suggestion  that  the  rates  ques- 
tioned were  excessive  or  unreasonable  in  themselves,  but  it  was  urged 
that  they  were  unreasonable,  in  comparison  with  those  to  Richmond 
and  Lynchburg,  particularly  the  latter.  The  case  was  heard  and 
considered  by  the  Commission  as  though  the  Southern  Eailway  were 
the  sole  defendant.  The  position  of  that  railway,  as  reported  by 
the  Commission,  was  as  follows : 

The  Southern  came  into  this  field- of  competition  last  of  all.  When  that  com- 
pany determined  to  compete  for  this  traffic  it  simply  met  the  rates  of  the  Chesa- 
peake and  Ohio  and  the  Norfolk  and  Western  which  w-ere  already  in  efCeet,  and 
this  is  all  it  has  ever  done.  It  has  not  reduced  the  Richmond  or  Lynchburg  or 
Norfolk  rate.  It  has  not  raised  the  Danville  rate.  It  has  in  no  way  intensi- 
fied the  discrimination  against  Danville,  but  has  simply  left  the  situation  where 
it  found  it  By  entering  this  competitive  field  it  did  not  injure  Danville;  to 
withdraw  from  it  would  not  benefit  Danville.  The  business  is  a  source  of  some 
profit  to  the  Southern  Company,  therefore  that  company  should  be  allowed  to 
continue  in  it. 

The  disposition  of  the  case  by  the  Commission  is  indicated  by  the 
following  extract  from  its  report  and  opinion : 

We  think  that  under  all  the  circumstances  and  conditions  the  rate  to  Lynch- 
burg may  properly  be  somewhat  lower  than  the  rate  to  Danville.  We  do  not 
think  that  the  present  difference  in  rates  is  justifiable,  or,  in  other  words,  we 
do  not  think  that  the  circumstances  and  conditions  justify  the  rates  now  in 
force.  It  is  our  opinion  that  rates  from  northern  and  eastern  cities  to  Dan- 
ville and  rates  from  New  Orleans  upon  the  commodities  mentioned  in  the  com- 
plaint to  Danville  should  not  exceed  those  to  Lynchburg  by  more  than  10  per 
cent,  and  that  rates  between  Danville  and  the  West  should  not  exceed  those  be- 
tween Lynchburg  and  the  West  by  more  than  15  per  cent.  This  also  applies 
to  the  rate  on  tobacco  from  Danville  to  Louisville.  It  may  well  be  called  out- 
rageous to  impose  upon  the  chief  industry  of  Danville  a  rate  from  Danville  to 
Louisville  15  cents  above  the  rate  from  Lynchburg  to  Louisville,  when  the  dif- 
ference in  rates  upon  that  class  of  merchandise  in  the  reverse  direction  is  only 
2J  cents. 

Our  conclusions  being  as  above  indicated,  the  question  arises,  What  order 
can  be  made?  We  find  that  circumstances  and  conditions  are  different  at  Dan- 
ville than  they  are  at  Lynchburg,  and  that  that  difference  might  justify  a 
higher  rate  at  Danville,  but  that  there  is  no  dissimilarity  of  circumstances  and 
conditions  that  justifies  the  present  rate.  The  decisions  of  the  United  States 
Supreme  Court  leave  our  power  under  the  fourth  section  in  such  a  case  some- 
what doubtful.  That  court  decides  apparently  that  the  question  is  not  whether 
there  is  a  difference  in  circumstances  and  conditions,  but  whether  there  is  a 
sufiicient  difference  to  warrant  the  lower  rate  at  the  more  distant  point.  The 
same  reasoning  would  apparently  lead  to  the  conclusion  that  we  might  in- 
quire whether  the  circumstances  and  conditions  were  so  different  as  to  warrant 
the  rate  actually  in  effect.  For  the  purposes  of  this  case  we  hold  that  the 
interpretation  last  suggested  is  the  true  one,  and  that  inasmuch  as  the  rates 
considered  by  us  are  not  justified  by  competitive  circumstances  and  conditions 
they  are  unlawful  under  the  fourth  section. 

This  question  is  not,  perhaps,  of  much  practical  importance.  The  complaint 
alleges  that  the  defendant  by  maintaining  these  rates  not  only  violates  the 
fourth  bnt  also  the  third  section  of  the  act,  in  that  it  creates  and  continues 
an  unjust  discrimination  against  Danville  as  compared  with  Lynchburg.  We 
have  found  that  the  discrimination  exists.  We  have  found  that  it  is  without 
justification.  It  is  therefore  an  unjpst  discrimination  under  the  third  section 
which  must  be  prohibited.  There  is  some  question  here  as  to  whether  this 
Commission  has  power  to  determine  definitely  for  the  future  the  relation  in 
rates  which  should  exist  between  Danville  and  Lynchburg,  but  unless  these 
rates  are  adjusted  in  substantial  accordance  with  the  views  hereinbefore  ex- 
pressed We  shall  attempt  to  do  so. 

The  testimony  in  this  case  was  general,  having  reference  to  no  special  com- 
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modity  except  tobacco,  sugar,  molasses,  rice,  and  coffee.  It  may  happen  that 
the  percentage  of  difference  in  rates  between  Lynchburg  and  Danville  should 
be  greater  in  case  of  some  commodities  than  in  others.  The  carriers  them- 
selves can  make  this  readjustment  in  a  much  more  satisfactory  manner  than 
can  this  Commission,  and  we  have  concluded  to  make  no  further  order  in  the 
premises  at  present,  in  the  hope  that  such  a  voluntary  readjustment  will  be 
undertaken.  If  by  May  1  next  the  defendant  has  not  put  into  efCect  rates  sub- 
stantially in  accord  with  the  views  here  indicated,  we  will  then  consider  the 
matter  further  and  make  some  definite  order  in  the  premises. 

The  defendants,  on  April  27,  1900,  applied  for  a  rehearing,  but 
this  petition  was  denied  by  a  decision  rendered  on  November  17  of 
the  same  year.  In  denying  this  petitionj  however,  the  Commission 
extended  the  time  for  compliance  with  its  recommendations  to  De- 
cember 31,  1900,  saying : 

No  order  will  be  made  until  December  31,  1900.  If  the  Southern  Railway 
signifies  by  that  time  its  disposition  to  endeavor  to  make  this  readjustment, 
such  further  time  will  be  allowed  as  may  be  reasonably  necessary.  Otherwise 
an  order  will  then  issue  in  the  premises. 

An  order  finally  having  been  issued  and  not  complied  with,  an 
application  for  its  enforcement  was  made  and  denied.  The  circuit 
court  said  in  part : 

The  evidence  in  this  case  leaves  no  room  for  doubt  that  the  competition  at 
Lynchburg  (as  well  as  at  Richmond)  is  real  and  substantial;  that  it  comes 
about  mainly,  if  not  entirely,  from  conditions  not  within  the  control  of  the 
defendant;  and  that  there  is  a  modicum  of  prcffit  to  the. defendant  in  trans- 
porting freight  to  and  from  Lynchburg  and  Richmond.  It  follows  that  in 
reaching  a  conclusion  in  this  case  adverse  to  the  defendant  the  rates  to  and 
from  Danville  must  be  held  unreasonable  in  and  of  themselves.  If  reasonable 
they  can  not  be  held  to  subject  Danville  to  an  undue  prejudice,  or  to  give 
Lynchburg  an  undue  preference  merely  because  the  Lynchburg  rates  are  con- 
siderably lower.  *  •  *  Whether  or  not  the  Danville  rates  are  reasonable 
per  se  is  a  question  that  has  given  me  no  small  amount  of  trouble.  *  *  * 
The  effect  of  the  present  rates  on  the  growth  and  prosperity  of  Danville  is 
worthy  of  careful  consideration.  *  *  *  If  the  testimony  for  the  complain- 
ant had  shown  that  Danville  had  not  prospered  as  it  should  have  done,  or  that 
its  trade  territory  had  been  reduced  in  comparison  with  other  citifes  where 
competition  had  not  produced  unusually  low  rates  and  where  the  circumstances 
are  otherwise  similar  to  those  at  Danville,  it  would  be  proper  to  conclude  from 
such  testimony  that  the  Danville  rates  are  too  high.  But  such  testimony  was 
not  offered. 

•  *  *  It  is  difficult  to  conceive  of  any  interest  that  the  defendant  could 
have  to  unduly  prefer  Lynchburg  and  oppress  Danville,  for  the  defendant  has 
practically  the  whole  of  the  transportation  to  and  from  Danville  and  only  a 
portion  of  that  to  and  from  Lynchburg.  *  *  *  If  we  consider  the  income 
derived  from  the  whole  system  of  the  Southern  Railway  Company,  there  is  no 
doubt  left  by  the  evidence  that  its  earnings  are  rather  less  than  a  fair  return. 

*  *  *  The  inconclusive  and  unsatisfactory  results  and  the  inherent  diffi- 
culties in  applying  the  above-mentioned  tests  have  led  me  to  the  conclusion  that 
the  most  satisfactory  test  to  be  applied  in  this  case  is  to  compare  the  Danville 
rates  with  those  in  force  at  numerous  other  cities  and  towns  in  the  South 
where  the  circumstances  are  as  nearly  as  may  be  similar  to  those  at  Danville. 
*  •  *  The  result  of  comparison  between  these  rates  and  the  Danville  rates 
is  the  conclusion  that  the  latter  compare  favorably  with  the  former.  *  •  * 
As  judged,  then,  by  this  last  test,  I  am  led  to  the  conclusion  that  the  Danville 
rates  are  not  unreasonably  high. 

The  circuit  court,  therefore,  refused  to  enforce  the  Commission's 
order.  This  refusal  was  affirmed  by  the  circuit  court  of  appeals, 
which,  after  quoting  approvingly  from  the  opinion  of  the  circuit 
court,  said,  in  part : 

It  being,  therefore,  ascertained  that  the  low  rates  to  Lynchburg  and  Rich- 
mond are  due  to  actlye,  legitimate  competition,  and  that  the  local  rates  charged 
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by  the  Southern  Railway  Company  from  Lynchburg  to  Danville  are  not  within 
themselves  unreasonable,  we  are  of  the  opinion  that  the  principles  of  law  as 
above  stated  apply,  and  the  judgment  of  the  circuit  court  is  affirmed. 

An  appeal  to  the  Supreme  Court  in  this  case  is  now  pending. 

SAVANNAH  NAVAL  STORES  CASE,  a 

"It  is  not  so  much  the  difficulty  of  the  law  as  it  is  of  its  administration.  •  *  • 
The  Commission  *  *  *  I  think,  has  put  on  the  routes  when,  perhaps,  it 
ought  to  hwoe  worn  the  overalls."— Judge  Orosscup,  speech  before  Economic 
Club,  of  Boston,  on  March  H,  1905;  reported  in  Freight  for  April,  1905. 

In  this  case  the  circuit  court  directed  obedience  to  the  Commission's 
order  and  the  defendant  railways  did  not  appeal. 

WILMINGTON  CASE.I> 

"There  are  sufficient  reasons  for  dissimilarity  in  rates." — Decision  of  the  cir- 
cuit court  in  this  case. 

The  complainant  before  the  Commission  alleged  that  the  defend- 
ant's rates  for  the  transportation  of  freight  from  Louisville,  Cincin- 
nati, St.  Louis,  Chicago,  and  other  points  of  shipment  to  Wilmington, 
N.  C,  were  unreasonable  and  unjust,  as  compared  with  those  from  the 
same  points  of  shipment  to  Norfolk,  Richmond,  and  other  Virginia 
cities. 

It  was  alleged  that  in  order  not  to  subject  Wihnington  to  undue 
prejudice  and  disadvantage,  within  the  meaning  of  the  law,  there 
should  be  such  an  adjustment  as  between  Norfolk  and  Wilmington 
that  either  rates  should  be  the  same  to  both  ports,  or  that  the  dif- 
ferences should  be  in  proportion  to  the  short  line  distances  or  upon 
a  differential  basis.  The  defendants  contended  that  the  circum- 
stances and  conditions  controlling  rates  at  Wilmington  and  at  Nor- 
folk were  substantially  dissimilar,  and  that  while  water  competition 
decreases  the  rates  of  both  ports  it  is  much  stronger  at  Norfolk. 
The  Commission  concluded  that  the  rates  from  Cincinnati  and 
Louisville  to  Wilmington  were  not  unreasonable  as  compared  with 
those  from  the  same  points  to  Norfolk,  but  that  the  adjustment  as 
between  St.  Louis,  East  St.  Louis,  Chicago,  and  Wilmington,  on  the 
one  hand,  and  St.  Louis,  East  St.  Louis,  Chicago,  and  Norfolk,  on 
the  other,  was  unduly  disadvantageous  to  those  doing  business  at 
Wilmington.  Its  order  was  that  the  rates  from  the  three  points 
named  should  be  relatively  reasonable  and  just,  and  that  those  from 
East  St.  Louis  to  Wilmington  should  not  exceed  135  per  cent  of  the 
rates  contemporaneously  charged  from  East  St.  Louis  to  Norfolk. 

o  Savannah  Bureau  of  Freight  and  Transportation  et  al.  v.  Louisville  and 
Nashville  Railroad  Company  et  al. ;  Interstate  Commerce  Commission  (8  Inter. 
Com.  Rep.,  377),  decided  January  8,  1900.  Interstate  Commerce  Commission  ■». 
I.«uisvllle  and  Nashville  Railroad  Company  et  al. ;  circuit  court,  southern  dis- 
trict of  Georgia,  eastern  division  (118  Fed.  Rep.,  613),  decided  July  1,  1902. 

*  The  Wilmington  Tariff  Association,  of  Wilmington,  N.  C,  v.  The  Cincinnati, 
Portsmouth  and  Virginia  Ralroad  Company  et  al. ;  Interstate  Commerce  Com- 
mission (9  Inter.  Com.  Rep.,  118),  decided  December  17,  1901.  Interstate  Com^ 
merce  Commission  v.  Cincinnati,  Portsmouth  and  Virginia  Railroad  Company 
et  al. ;  circuit  court,  eastern  division  of  North  Carolina  (124  Fed.  Rep.,  624), 
decided  August  10, 1903. 
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Issuance  of  this  order  was  suspended  for  forty  days  after  service  of 
the  report  and  opinion  of  the  Commission  upon  the  defendant  car- 
riers in  order  that  they  inight  have  opportunity  to  make  the  adjust- 
ment recommended,  and  they  were  directed  in  the  meantime  to  file 
a  report  of  their  action  with  the  Commission.  The  circuit  court 
refused  to  enforce  the  order  of  the  Commission,  and  the  following  are 
extracts  from  its  opinion : 

If  competition  controls  rates — and  there  is  no  contention  that  it  should  not 
and  does  not — Norfolk  and  Richmond  are  territorially  located  to  be  entitled  to 
trunk-line  rates,  which  have  been  extended  to  that  territory.  *  *  *  I'his 
trunk-line  rate  is  not  shown  to  have  been  extended  to  Norfolk  and  Richmond 
from  any  disposition  to  favor  these  points  or  prejudice  Wilmington,  but  on 
account  of  the  competition  referred  to,  *  *  *  the  competition  at  Wjlming- 
ton,  with  one  line  of  steamers  and  two  systems  of  railroad,  is  not  near  so  great, 
active,  and  sharp.  If  the  rule  established  by  the  courts  in  the  case  cited  and 
others  *  *  *  be  applied,  there  are  sufficient  reasons  for  dissimilarity  In 
rates.  *  *  *  Competition  fixes  freight  rates,  as  it  gives  life  to  commerce. 
*  *  *  As  pointed  out,  the  territory  north  and  west  of  the  Ohio  River  is  in 
a  sharply  contested  section  for  freights — in  the  "  trunk-line  "  territory,  which 
has  been  extended  to  include  Norfolk  and  Richmond,  with  their  several  com- 
peting carriers  by  rail  and  water — a  geographic,  traffic,  and  commercial  advan- 
tage which  Wilmington  does  not  enjoy,  the  one  favored  more  by  natural 
and  artificial  (constructed)  lines  of  traffic;  both  enjoying  in  proportion  thereto 
their  advantages  over  other  points  and  cities  having  no  water  transportation 
or  served  by  fewer  lines  of  railroad.  Courts  and  commissions  must  and  do 
recognize  these  differences,  as  do  carriers  in  fixing  their  freight  rates. 

No  appeal  was  taken  by  the  Commission  from  the  decision  of  the 
circuit  court  in  this  case. 

HAMPTON  CASE." 

"  The  fallacy  involved  is  that  Hampton,  which  is  an  inland  place,  with  no 
natural  advantages,  shall  he  put  upon  the  same  footing  as  Palatlca." — De- 
cision of  the  circuit  court  in  this  case. 

The  complainant  before  the  Commission  alleged  violation  of  the 
long  and  short  haul  clause  of  the  law,  in  that  rates  from  St.  Louis, 
Nashville,  and  Chattanooga  to  Hampton,  Fla.,  were  higher  than  on 
shipments  of  similar  freight  through  Hampton  to  Palatka,  Fla.  It 
was  also  alleged  that  the  rates  in  question  were  unjust  and  unreason^ 
able  in  themselves,  and  afforded  an  undue  and  unreasonable  prefer- 
ence and  advantage  to  dealers  in  Palatka.  The  defendants  denied 
that  the  conditions  were  substantially  similar  and  insisted  that  the 
rates  to  Palatka  were  controlled  by  the  water  route  between  Jackson- 
ville and  Palatka,  on  the  St.  Johns  Eiver.  The  Commission  thought 
that  somewhat  higher  rates  to  Hampton  than  to  Palatka  were  justi- 
fied, but  that  the  third  and  fourth  sections  were  violated  by  those 
then  in  force.  It  indicated  the  opinion  that  the  excess  over  the 
Palatka  rate  on  first-class  freight  which  could  be  allowed  on  traiBc 
destined  to  Hampton  would  not  be  more  than  10  cents  per  100  pounds, 
and  that  similar  differentials  should  be  allowed  on  the  lower  classes. 
This  opinion  being  rendered  on  March  10,  1900,  the  Commission 

"Board  of  Trade  of  the  City  of  Hampton,  Fla.,  v.  Nashville,  Chattanooga 
and  St.  Louis  Railway  Company  et  al. ;  Interstate  Commerce  Commission   (8  " 
Inter.  Com.  Rep.,  503),  decided  March  10,  1900.    Interstate  Commerce  Commis- 
sion V.  Nashville,  Chattanooga  and  St.  Loui^  Railway  Company  et  al.';  circuit 
court  of  appeals,  fifth  circuit  (120  Fed.  Rep.,  934),  decided  February  24,  1903. 
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said  that  "  no  order  will  be  made  in  this  case  now.  If  by  May  1  next 
the  rates  in  question  have  been  readjusted  in  substantial  accordance 
with  this  opinion  the  complaint  will  be  dismissed;  otherwise  the 
order  will  issue  in  the  premises."  The  circuit  court  dismissed  a  peti- 
tion to  enforce  the  order  of  the  Commission,  but  without  rendering 
a  written  opinion.  Appeal  was  taken,  and  the  circuit  court  of  appeals 
affirmed  the  decree  of  the  circuit  court.    The  court  said : 

As  we  read  the  opinion  of  the  Commission,  filed  as  an  exhibit  to  the  bill, 
the  Commission  did  not  find  that  the  Hampton  rates  were  in  and  of  themselves 
unreasonable,  but  found  argumentatively  tliat  they  were  too  high,  not  as 
based  upon  the  matters  to  be  considered  in  determining  such  questions,  *  *  * 
but  largely  upon  a  consideration  of  rates  and  charges  between  St.  Louis,  Nash- 
ville, and  Chattanooga,  and  Jacksonville  and  Palatka,  Fla.  The  evidence  sub- 
mitted to  the  Commission,  supplemented  by  all  evidence  taken  in  the  circuit 
court,  is  not  sufficient  for  us  to  find  affirmatively  that  the  Hampton  rates  were 
In-and  of  themselves  unreasonable.     *     *     * 

The  bill  also  charges  that  the  Hampton  rates  are  in  violation  of  section  3  of 
the  commerce  act,  in  that  said  rates,  taken  in  connection  with  the  rates  of  the 
appellees  from  the  same  northern  points  to  Palatka,  Fla.,  give  said  Palatka 
an  undue  preference  and  advantage  over  said  Hampton,  and  subject  said  Hamp- 
ton to  an  undue  prejudice  through  tliis  advantage.  The  basis  of  this  complaint 
is  that  goods  shipped  from  St.  Louis  and  Tennessee  points  to  Palatka  can  be 
thereafter  shipped  by  Palatka  merchants  to  Hampton,  and  there  sold  on  an 
equal  footing  with  the  same  goods  shipped  from  St.  Louis  and  Tennessee  points 
direct  to  Hampton,  thus  enabling  the  Palatka  merchants  to  compete  in  Hampton 
with  the  Hampton  merchants ;  while  the  rates  as  charged  will  not  allow  the 
Hampton  merchants  to  ship  goods  from  St.  Louis  and  Tennessee  points  to 
Hampton,  and  from  there  to  Palatka,  to  compete  in  Palatka  on  the  same  footing 
with  Palatka  merchants.  In  other  words,  it  is  charged  as  a  duty  of  the  Georgia, 
Florida  and  Southern  Railway  Company,  the  terminal  carrier,  to  make  such 
rates  to  Hampton  and  Palatka  as  will  enable  the  Hampton  merchants  to  com- 
pete in  Palatlca  with  Palatka  merchants  dealing  in  western  goods ;  but  it  must 
not  be  forgotten  that  the  rates  to  Palatija,  which  is  a  competitive  point,  are 
made  by  other  carriers  with  through  lines  which  are  not  parties  to  this  suit. 
The  fallacy  involved  is  that  Hampton,  which  is  an  inland  place,  with  no  natural 
advantages,  shall  be  put  upon  the  same  footing  as  Palatka,  which  is  situated 
upon  a  stream  navigable  all  the  year  round,  and  has,  in  addition,  several 
through  railroad  connections.  It  seems  to  be  clear  that  the  same  reasons,  in 
which  we  concur,  which  justify  the  Commission  in  finding  that  the  defenclant 
carriers  can  lawfully  charge  more  for  the  short  haul  to  Hampton  than  the 
long  haul  to  Palatka  over  the  same  line,  sufficiently  answer  this  charge  of 
discrimination. 

OBANGE  BOtTTING  CASE.a 

"Equal  or  equivalent  service  at  equal  cost  is  constantly  at  tlie  disposal  of  all 
who  desire  it." — Dissenting  opinion  of  Chairman  Knapp  in  this  case. 

"Hie  complainants  before  the  Commission  in  this  case  alleged  that 
the  Southern  Pacific  and  the  Atchison,  Topeka  and  Santa  Fe  rail- 
ways had  unlawfully  agreed  to  pool  their  traffic  in  oranges,  lemons, 
and  other  citrus  fruits  originating  in  southern  California.  This 
allegation  was  based  upon  the  statement  that  prior  to  January  1, 
1900,  the  complainants  had  exercised,  without  objection  from  the 
defendants,  the  privilege  of  selecting  the  routes  over  which  their 

0  The  Consolidated  Forwarding  Company  v.  The  Southern  Pacific  Company 
et  al. ;  The  Southern  California  Fruit  Exchange  v.  The  Southern  Pacific  Com- 
pany et  al. ;  Interstate  Commerce  Commission  (9  Inter.  Com.  Rep.,  182),  decided 
April  19,  1902.  Interstate  Commerce  Commission  v.  Southern  Pacific  Company 
et  al. ;  Circuit  Court,  Southern  District  of  California,  Southern  Division  (123 
Fed.  Rep.,  597),  decided  June  i,  1903,  and  (132  Fed.  Rep.,  829),  decided  Sep- 
tember 6,  1904. 
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shipments  should  be  carried  to  eastern  destinations,  but  that  upon 
the  date  named  the  defendants  had  established  a  rule  which  they  had 
since  continued  to  enforce,  under  which  the  initial  carrier  reserved 
the  right  to  choose  the  eastern  connection  to  which  it  would  deliver 
the  traffic  for  shipment  to  destination.  The  defendants  supported 
this  rule  upon  the  ground  that  it  was  necessary  to  reserve  to  the 
initial  carrier  the  right  to  select  the  route  by  which  it  would  forward 
the  traffic  in  order  to  secure  a  discontinuance  of  the  practice  of  paying 
rebates.  The  Commission  declared  the  evidence  insufficient  to  war- 
rant conclusions  upon  the  question  whether  the  defendant  carriers 
maintained  a  pool  of  citrus  fruit  traffic  or  whether  the  rates  charged 
were  unreasonable  and  unjust.  Four  of  the  Commissioners,  however, 
thought  that  the  practice  of  denying  to  the  shippers  the  privilege  of 
selecting  the  routes  beyond  those  of  the  initial  carriers  was  illegal,  and 
an  order  in  conformity  with  this  conclusion  was  issued.  This  order 
was  sustained  by  the  circuit  court.  When  the  case  was  decided  by 
the  Commission,  the  chairman  of  the  Commission,  Hon.  Martin  A. 
Knapp,  dissented  from  the  view  of  his  colleagues  and  issued  a  strong 
dissenting  opinion.  The  following  quotations  from  this  opinion  are 
extremely  significant : 

The  tariffs  under  which  the  traffic  in  question  is  carried  'contain  the  follow- 
ing notation :  "  In  guaranteeing  the  through  rate  named  herein,  the  absolute 
and  unqualified  right  of  routing  'beyond  its  own.  terminal  is  reserved  to  the 
initial  carrier  giving  the  guaranty."  This  is  in  effect  a  condition  upon  which 
the  joint  through  rates  are  offered,  and  I  perceive  no  good  reason  why  such  a 
condition  may  not  be  lawfully  imposed.  Connecting  carriers  are  not  required 
to  form  through  routes  or  establish  joint  rates.  They  do  so  only  by  voluntary 
action.  They  are  free  to  malce  such  arrangements  with  each  other  and  to  dis- 
continue them  as  and  when  they  see  fit.  No  law  compels  these  privileges  to  be 
afforded  or  prevents  their  withdrawal.  Since  through  routes  and  joint  rates 
are  wholly  in  the  discretion  of  the  carriers,  both  as  to  their  establishment  and 
termination,  why  may  they  not  be  offered  on  condition  that  the  initial  carrier 
shall  control  the  routing? 

The  common-law  doctrine  upon  this  point  appears  to  be  well  settled. 

"At  common  law  a  carrier  is  not  bound  to  cari-y  except  on  his  own  line,  and 
we  think  it  quite  clear  that  if  he  contracts  to  go  beyond,  he  may.  In  the  absence 
of  statutory  regulations  to  the  contrary,  determine  for  himself  what  agencies 
he  will  employ.  His  contract  is  equivalent  to  an  extension  of  his  line  for  the 
purposes  of  the  contract,  and  if  he  holds  himself  out  as  a  carrier  beyond  the 
line,  so  that  he  may  be  required  to  carry  in  that  way  for  all  alike,  he  may  never- 
theless confine  himself  in  carrying  to  the  particular  route  he  chooses  to 
use."    *    »    • 

The  sole  ground,  aijparently,  upon  which  the  conclusion  of  my  colleagues  rests 
is  that  the  common-law  rule  has  been  changed  by  the  sixth  section  of  the  act  to 
regulate  commerce.  I  am  unable  to  accept  such  a  construction  of  that  section. 
It  certainly  contains  no  express  limitation  upon  the  right  otherwise  concededly 
enjoyed  by  the  carrier,  nor  do  I  find  in  its  provisions  anything  which  takes  away 
that  right  by  implication.  For  aught  I  can  see  the  exercise  of  the  right  is 
entirely  consistent  with  the  due  performance  of  every  obligation  which  the  sixth 
section  imposes. 

In  my  judgment  It  is  technical,  If  not  inaccurate,  to  say  that  if  the  carrier  as 
a  matter  of  law  may  control  the  routing,  "  then  a  route  or  tariff  may  be  avail- 
able to  one  shipper  but  not  to  another,  and  open  one  minute  to  a  shipper  but 
dosed  the  next."  The  tariff — that  is,  the  rate — between  any  named  points  is  all 
the  while  open  and  availalile  to  every  shipper.  Carriage  to  a  given  destination 
is  continuously  offered  to  all  and  for  the  same  charge.  There  is  no  granting  to 
one  person  of  a  rate  to  a  place  and  at  the  same  time  refusing  to  another  person 
the  same  rate  to  the  same  place.  Equal  or  equivalent  service  at  equal  cost  is 
constantly  at  the  disposal  of  all  who  desire  It.  True,  the  initial  carrier  selects 
the  agency  beyond  its  own  line  for  completing  the  service,  but  how  does  that 
abridge  any  right  which  the  regulating  statute  gives  to  the  shipper?    •    •    • 
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Of  course  the  carrier  must  exercise  the  right  of  routing  In  such  way  as  to 
avoid  discrimination  between  different  shippers.  That  goes  without  saying. 
And  it  is  a  significant  fact  in  this  connection  that  It  was  not  alleged  in  the  com- 
plaints, proved  at  the  hearing,  or  claimed  in  argument  that  any  actual  discrimi- 
nation between  shippers  had  resulted  from  the  control  of  the  routing  by  the 
defendant  carriers.  This  at  least  shows  that  it  is  practicable  for  carriers  to 
comply  with  the  primary  requirements  of  the  act,  which  enjoin  equality  of 
treatment  to  all  shippers,  and  at  the  same  time,  in  cases  like  the  one  under  con- 
sideration, exercise  the  right  of  routing  traflBc  over  connecting  lines.  To  say 
that  the  condition  contained  in  these  tariffs  can  not  be  enforced  without  unjust 
and  unreasonable  discrimination  is  to  contradict  the  undisputed  testimony  in  this 
case  and  assert  a  result  which  concededly  has  not  occurred.    *    *    * 

Disconnected  from  the  privilege  of  diversion,  it  is  not  perceived  that  the  leyiti- 
mate  value  to  the  shipper  of  the  right  of  routing  is  important.  That  right  is 
Important  to  thecarrier,  and  this  we  may  properly  take  into  account  in  deciding 
to  which  of  them  the  right  belongs. 

As  the  question  turns  upon  the  construction  of  a  statute,  we  may  well  consider 
the  bearing  of  either  view  upon  the  general  purposes  of  the  act  and  the  public 
interests  Involved.  This  suggests  certain  facts  ^hich  seem  to  me  highly  per- 
suasive. Prior  to  January  1,  1900,  the  shippers  were  allowed  to  route  this  traffic 
according  to  their  own  pleasure.  During  that  time  they  secured  large  sums  in 
rebates  which  were  paid  by  the  refrigerator  companies  and  by  eastern  connec- 
tions of  the  initial  carriers.  One  of  these  complainants  received  from  this  illicit 
source  in  the  years  1895,  1896,  1898,  and  1899  nearly  $175,000.  The  amount 
received  in  1897  was  not  ascertained,  but  it  presumably  equaled  the  average  of 
the  four  years  named.  When  routing  was  denied  to  the  shippers,  on  January 
1,  1900,  these  rebates  entirely  ceased  and  have  not  since  been  obtained.  No 
explanation  was  offered  to  modify  the  natural  inference  from  these  admitted 
facts.  They  Illumine  the  case  beyond  the  need  of  comment.  Under  routing  by 
the  shippers  the  law  against  rate  cutting  was  flagrantly  disregarded;  under 
routing  by  the  carriers  this  law  has  been  observed.  In  my  judgment  the  Com- 
mission should  not  seek  to  enforce  a  rule  of  conduct  which,  as  experience  showS, 
may  aid  illegal  practices,  unless  clearly  convinced  that  the  provision  in  question 
so  requires.  If  the  sixth  section  permits  a  construction,  as  I  am  confident  it 
does,  which  lessens  Inducement  and  opportunity  for  offensive  wrongdoing,  that 
construction  should  be  adopted.  And  if  the  Commission  has  any  discretion  in 
the  premises,  as  rthink  it  has,  its  discretion  ought  not  to  be  exercised  in  favor 
of  the  confessed  beneficiaries  of  criminal  transactions. 

It  is  stated  In  the  prevailing  report  that  a  tonnage  pool  of  this  traffic  was 
established  as  between  the  connecting  carriers,  and  that  the  defendants  so 
controlled  the  routing  as  to  effect  a  violation  of  the  antipooling  section  of  the  act. 
A  careful  examination  of  the  evidence  fails  to  convince  me  that  there  is  any 
substantial  basis  for  this  conclusion.  To  my  mind  the  inference  is  not  warranted 
by  the  testimony.  Indeed,  this  charge  seems  rather  inconsistent  with  the  finding 
that  the  actual  routing  was  generally  according  to  the  request  of  the  shippers. 
If  in  most  instances,  as  is  admitted,  this  traffic  was  carried  by  the  route  selected 
by  the  shipper,  it  is  difficult  to  see  how  the  connecting  carriers  were  at  the 
same  time  "  pooling  "  it  in  violation  of  the  fifth  section.  *  *  *  Apart  from 
other  considerations,  I  am  of  opinion  that  control  of  routing  by  the  carrier 
tends  on  the  whole  to  public  advantage.  The  more  extensively  through  routes 
are  formed  by  connecting  lines,  the  wider  and  more  general  the  movement  of 
traffic  under  through  rates,  the  greater  the  benefit — other  things  being  equal — 
to  both  producer  and  consumer.  Indeed,  the  public  interest  goes,  as  was  said 
by  the  Commission  in  its  Second  Annual  report  to  the  Congress,  "  To  the  estab- 
Ushment  of  such  relatwns  among  the  managers  of  roads  as  will  lead  to  the 
extension  of  their  traffic  arrangements  with  mutual  responsihility  just  as  far 
as  may  6e  possible,  so  that  the  public  may  have  in  the  service  performed  all  the 
benefits  and  conveniences  that  might  be  expected  to  follow  from  general  federor 
iUm." 

Since  these  desirable  results  depend  upon  voluntary  association,  and  since 
the  inducement  to  the  carriers  to  Hnite  their  facilities  must  to  a  great  extent 
come  from  reciprocal  dealings  and  an  equitable  interchange  of  business,  it 
would  seem  that  the  control  of  routing  is  quite  essential  to  the  purposes  they 
have  in  view  and  the  mutual  interest  which  prompts  them  to  cooperate.   *   *    * 

It  seems  to  me  that  the  tendency  of  the  principle  for  which  complainants 
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contend  is  against  the  legitimate  extension  of  through  routes  and  other  forms 
of  lawful  association,  to  say  nothing  of  the  opportunity  it  may  afford  for  pro- 
hibited practices.  And  if  denying  to  the  carrier  the  right  in  question  should 
have  the  effect,  as  plainly  it  might,  of  reducing  the  number  of  available  routes, 
not  only  for  orange  shipments,  but  for  the  movement  of  traflic  generally,  I 
should  I'egard  the  result  as  decidedly  unfortunate.  Therefore,  without  ampli- 
fying the  argument,  on  grounds  of  public  policy  and  having  reference  to  the 
greatest  public  benefit,  including  observance  of  the  law  in  other  respects,  I 
hold  that  the  rule  most  likely  to  prove  beneficial  in  practical  operation  is  the 
rule  which  accords  the  right  of  routing  to  the  carrier. 

KEABNEY  CASE,  a 

"  The  evidence  'before  the  court,  on  the  contrary,  appears  to  Be  sufpdent  to 
support  a  finding  that  the  Kearney  rate  in  and  of  itself  was  and  is  reason- 
able."— Decision  of  the  circuit  court  in  this  case. 

The  complainant  before  the  Commission,  a  citizen  of  Kearney, 
Nebr.,  a  traveling  salesman  by  vocation,  alleged  that  rates  from 
Pacific  Coast  points  in  California  to  Kearney  were  unreasonable 
and  unjust  as  compared  with  those  from  the  same  jioints  to  Omaha. 
While  other  commodities  were  referred  to  in  the  complaint,  the  case 
appears  to  have  been  heard  and  considered  on  the  question  of  the 
reasonableness  of  the  rates  on  sugar.  Among  the  findings  of  fact 
by  the  Commission  is  the  following : 

In  charging  a  higher  rate  on  sugar  or  other  commodities  from  California 
points  to  Kearney,  the  shorter  distance,  than  it  charges  to  Omaha,  the  longer 
distance,  the  defendants,  the  Burlington  and  Missouri  River  Railroad  in 
Nebraska,  Is  not  violating  the  fourth  section  of  the  act,  for  the  reason  that 
the  shorter  distance  to  Kearney  is  not  included  within  the  longer  distance  to 
Omaha.  The  carriage  of  such  freight  consigned  to  the  places  named  is  over 
the  same  line  in  the  same  direction  only  so  far  as  Kenesaw,  Nebr.,  at  which 
point  that  for  Kearney  diverges  and  is  carried  thence  over  another  of  defend- 
ant's lines,  while  that  for  Omaha  continues  along  the  same*  line.  This  being 
the  case  the  necessity  for  further  consideration  of  the  allegation  of  a  violation 
of  section  4  on  the  part  of  this  defendant  in  connection  with  its  charges 
from  California  points  to  Kearney  and  Omaha  is  eliminated.  The  Union 
Pacific  Railway  Company  with  its  western  connection,  ihe  Southern  Pacific 
Company,  then,  are  the  only  defendant  carriers  open  to  a  charge  of  possible 
violation  of  the  provision  of  section  4  in  respect  to  their  charges  on  this  par- 
ticular traffic. 

The  Commission  concluded  that  the  Union  Pacific  and  Southern 
Pacific  in  the  carriage  of  sugar  over  their  connecting  lines  from  the 
Pacific  coast  to  Omaha  meet  competitive  conditions  which  do  not 
exist  at  Kearney,  and  that  these  differences  in  conditions  justify  a 
somewhat  lower  rate  to  Omaha  than  to  Kearney.  The  difference 
which  should  be  permitted,  however,  ought  not,  in  the  Commission's 
opinion,  to  exceed  15  cents  per  100  pounds,  while  the  difference  in 
effect  at  the  time  the  decision  was  rendered  was  27  cents.  The  Com- 
mission recommended,  therefore,  that  while  the  rate  of  50  cents  per 
100  pounds  then  in  force  to  Omaha  remained  in  effect  the  rate  to 
Kearney  should  not  exceed  65  cents  per  100  pounds. 

The  decision  of  the  circuit  court  in  this  case  was  adverse  to  the 
Commission.  The  court  based  its  refusal  to  enforce  the  order  on  the 
ground  that  the  Kearney  rate  had  not  been  found  to  be  unreasonable 

a  A.  J.  Gustin  V.  Burlington  and  Missouri  River  Railroad  in  Nebraska  et  al. ; 
Interstate  Commerce  Commission  (8  Inter.  Com.  Rep.,  481),  decided  March  9, 
1900. 
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in  itself  and  that  it  ought  not  to  have  been  compared  with  the 
Omaha  rate,  which  was  controlled  by  competition.  The  conclusion 
of  the  court  that  the  Kearney  rate  was  a  reasonable  one  was  expressed 
as  follows : 

It  is  to  be  observed,  further,  that,  while  there  is  no  finding  of  fact  in  this 
case  upon  which  the  order  of  the  Commission  can  be  based,  the  evidence  before 
the  court,  on  the  contrary,  appears  to  be  sufficient  to  support  a  finding  that  the 
Kearney  rate  in  and  of  itself  was  and  is  reasonable. 

The  court  indicated  in  the  following  words  its  reasons  for  exclud- 
ing the  comparison  with  Omaha  and  the  character  of  the  facts  which 
would  have  been  suificient  to  sustain  the  Commission's  order : 

It  is  true  that  in  this  court  it  is  contended  that  the  rate  to  Kearney  is  unrea- 
sonable per  se,  and  in  support  of  this  contention  it  is  urged  in  argument  that  the 
unreasonableness  of  the  Kearney  rate  appears  from  the  fact  that,  although  the 
trafBc  is  delivered  at  Kearney  direct,  the  Kearney  rate  is  made  up  of  the  rate 
for  the  haul  through  Kearney  and  150  miles  beyond  to  Lincoln,  a  competitive 
point,  plus  the  local  rate  of  27  cents  per  100  pounds  from  Lincoln  back  to 
Kearney;  that  the  Kearney  rate  embraces  charges  for  two  hauls,  aggregating 
300  miles,  not  in  fact  made.  The  attention  of  the  court  is  also  called  to  a  state- 
ment of  the  average  east-bound  rate  per  ton  per  mile  maintained  by  the  Union 
Pacific  Railway  Company  on  Pacific  coast  business  for  a  number  of  years,  from 
which  it  appears  that  the  local  rate  of  27  cents  per  100  pounds  from  Lincoln 
to  Kearney  is  in  excess  of  such  average  rate.  But  after  it  has  been  deter- 
mined that  Omaha  is  an  active  competitive  point  and  the  rate  to  that  point 
has  been  reduced  by  competition,  this  argument  does  not  supply  the  place  of 
a  finding  by  the  Commission  upon  evidence  before  it  that  the  rate  of  77  cents 
per  100  pounds  from  San  Francisco  to  Kearney  is  in  and  of  itself  unreasonable. 

HAT  CASE,  a 

"7f  no  lawful  order  lias  teen  made  there  is  no  order  to  enforce." — Decision  of 
the  circuit  court  in  this  case. 

This  case  involved  the  legality  of  the  transfer  of, shipments  of 
hay  and  straw  in  carloads  from  the  fifth  to  the  sixth  class,  which  was 
made  by  the  defendant  carriers  on  the  1st  day  of  January,  1900.  The 
Commission  ordered  the  restoration  of  the  old  classification.  The 
circuit  court  did  not  consider  this  a  "  lawful'  order  "  and  dismissed 
the  petition  of  the  Commission  for  its  enforcement.  The  court  said 
in  part: 

The  defendants  object  to  a  decree  in  this  cause  against  them,  first,  for  the 
reason  that  the  order  made  by  the  Commission  is  not  a  lawful  order,  in  that  it 
Is  an  attempt  to  fix  rates.  It  is  undoubtedly  the  law,  as  shown  by  ample 
authority,  and  was  so  conceded  at  the  hearing,  that  the  Commission  has  no 
power,  directly  or  indirectly,  to  make  an  order  fixing  rates  to  be  observed  in 
the  future.  The  order  made  by  the  Commission,  and  sought  here  to  be  en- 
forced, tmdeniably  undertakes  to  fix  a  rate  for  the  carriage  of  hay  and  straw 
by  ordering  that  the  defendant  companies  shall  cease  and  desist  from  failing 
and  neglecting  to  properly  classify  hay  and  straw  in  carloads  as  sixth-class 
freight,  with  other  articles  included  in  class  6  of  their  freight  classification, 
and  from  falling  and  neglecting  to  apply  sixth-class  rates  for  the  transporta- 
tion of  hay  and  straw  when  shipped  in  carloads.  There  is  another  provision 
of  the  order  to  the  effect  that  the  railroad  companies  shall  cease  and  desist  from 
classifying  hay  and  straw  in  carloads  as  fifth-class  freight  and  from  charging 

"The  National  Hay  Association  v.  Lake  Shore  and  Michigan  Southern  Rail- 
way Company  et  al. ;  Interstate  Commerce  Commission  (9  Inter.  Com.  Rep., 
264),  decided  October  16,  1902.  Interstate  Commerce  Commission  v.  Lake 
Shore  and  Michigan  Southern  Railway  Company  et  al. ;  circuit  court,  northern 
district  of  Ohio,  eastern  division,  is  not  reported. 
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and  exacting  fifth-class  rates  for  the  transportation  of  such  commodities  In 
carload  quantities.     *     »     * 

It  is  no  province  of  this  court  to  sit  In  review  of  the  order  of  the  Commission. 
This  hearing  is  de  novo,  and  this  suit,  as  has  been  stated,  has  for  its  purpose 
the  enforcement  of  a  lawful  jrder  of  the  Commission.  If  no  lawful  order/has 
been  made  there  is  no  order  to  enforce.     *     *     * 

The  question  arises,  Can  the  first  part  of  the  order,  which  directs  the  de- 
fendants to  cease  and  desist  from  keeping  hay  and  straw  in  the  fifth  class 
and  charging  the  rates  attached  thereto,  stand  alone  without  support  from  the 
last  part  of  the  order,  which  directs  that  hay  and  straw  shall  he  placed  in  the 
sixth  class  and  be  sub.iect  to  the  freight  rate  attached  to  that  class?  If  only 
the  second  part  of  the  order  had  been  made  it  would  have  included  the  first. 
An  order  that  hay  and  straw  shall  be  put  into  the  sixth  class  contains  within 
itself  an  order  that  it  shall  be  taken  from  the  fifth  class  since  commodities  can 
not  be  in  two  classes  at  the  same  time  any  more  than  a  physical  object  may 
be  in  two  localities  at  the  same  time.  It  seems  plain  from  the  opinion  of  the 
Commission  and  its  findings  of  fact  that  what  was  sought  to  be  done  was  to 
remedy  what  appeared  to  the  Commission  to  have  been  the  unlawful  conduct 
of  the  defendants,  to  wit,  the  raising  of  hay  and  straw  from  the  sixth  class  to 
the  fifth.  The  order,  therefore,  was  adopted  to  compel  the  railroads  to  re- 
verse their  action  and  restore  hay  and  straw  to  the  sixth  class.     *     •     * 

I  find,  then,  that  the  order,  as  an  entirety,  is  beyond  the  power  of  the  Com- 
mission to  make,  and  is,  therefore,  not  a  lawful  order,  and  is  not  an  order  which 
this  court  is  empowered  by  the  statute  to  enforce. 

It  has  been  urged  in  behalf  of  the  Commission  that  the  court  has  general 
equity  powers  in  this  cause  to  make  such  mandatory  injunction,  other  than 
the  enforcement  of  the  order  of  the  Commission,  as  will  satisfy  justice.  The 
act  itself  confines  the  action  of  this  court  to  the  enforcement  of  the  lawful 
orders  or  requirements  of  the  Interstate  Commerce  Commission.  It  has  been 
frequently  decided  in  the  Federal  courts  that  under  the  act  the  function  of 
the  court  is  to  enforce,  or  refuse  to  enforce,  the  order  of  the  Conunission  as 
made;  that  the  court  can  not  amend  or  modify  an  order  to  make  another 
order ;  that  the  Federal  court  has  no  revisory  power  over  the  orders  of  the 
Commission,  and  that  it  can  not  undertake  to  decide  whether  the  respondents 
have  violated  an  order  which  the  Commission  might  lawfully  have  made. 
There  is  ample  reason  for  this  holding  in  this,  that  the  only  standing  In  court 
which  the  Interstate  Commerce  Commission  has  as  a  complainant  is  by  virtue 
of  the  statute ;  ihat  it  has  no  general  equities  in  its  favor ;  and  that  conse- 
quently the  court  must  be  confined  in  its  orders  and  decrees,  when  the  Inter- 
state Commerce  Commission  is  a  complainant,  to  the  rights  of  recovery  given 
to  the  Commission  by  the  statute. 

This  view  of  the  law  of  the  case  and  the  record  renders  It  unnecessary  to 
go  into  the  question  as  to  whether  or  not  30  cents  per  100  pounds  was  an 
unreasonable  freight  charge  for  hay  and  straw.  Taking  into  the  consideration 
only  the  cost  of  carrying  hay  and  straw  and  their  character  as  articles  of  trans- 
portation, as  shown  by  the  evidence,  it  is  not  clear  at  all  that  the  rate  of  30 
cents  per  100  pounds  is  an  unreasonable  and  unjust  freight  charge.  The  con- 
tention of  complainant  is  rather  that  charging  a  different  freight  rate  for  the 
carriage  of  hay  and  straw  from  the  rate  charged  for  the  carriage  of  wheat  is 
unfair  discrimination  against  wheat.  These  articles  are  so  different  in  their 
character,  find  the  conditions  of  tratflc  with  respect  to  wheat  are  so  entirely 
different  from  those  which  pertain  to  the  carriage  of  hay  and  straWj  that  I 
am  of  the  opinion  that  the  fact  that  wheat  is  carried  for  a  less  rate  than  hay 
and  straw  is  not  proof  that  the  higher  rate  charged  for  the  carriage  of  hay  and 
straw  is  unreasonable  and  unjust. 
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BEFOEB  THE  INTEESTATB  OOMMEEOE  COMMISSION. 

IN  THE  MATTER  OF  THE  TRANSPORTATION  OF  DRESSED  MEATS 
AND  PACKING-HOUSE  PRODUCTS. 


At  a  general  session  of  the  Interstate  Commerce  Commission,  held 
at  its  office  in  Washington,  D.  C,  on  the  12th  day  of  March,  A,  D.  1901. 

Present:  Hon.  Martin  A.  Knapp,  chairman,  Hon.  Judson  G.  Clem- 
ents, Hon.  James  D.  Yeomans,  Hon.  Charles  A.  Prouty,  Hon.  Joseph 
W.  Pifer,  Commissioners. 

IN  THE  MATTEE  OF  THE  TRANSPORTATION  OF  DRESSED  MEATS  AND  PACKING- 
HOUSE PRODUCTS. 

Ordered,  That  a  proceeding  of  investigation  and  inquiry  into  the 
manner  and  method  in  which  carriers  subject  to  the  act  to  regulate 
commerce  conduct  and  manage  their  business  with  respect  to  rates, 
facilities,  and  practices  applied  in  tne  transportation  of  dressed  meats 
and  packing-house  products  from  Kansas  City  in  the  State  of  Missouri 
and  Omaha  in  the  State  of  Nebraska  and  other  points,  called  and  known 
as  Missouri  River  points,  to  eastern  destinations>be  and  is  hereby  insti- 
tuted, and  that  the  matters  involved  in  such  proceeding  be,  and  the 
same  are  hereby,  set  down  for  hearing  before  the  Commission  on  the 
21st  day  of  March,  1901, 10  o'clock  a.  m.,  at  United  States  court  rooms, 
Kansas  City,  Mo.,  the  said  hearing  to  be  continued  at  such  other  times 
and  places  as  may  appear  to  be  required, 

BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 

IN  THE  HATTER   OF  THE  TRANSPORTATION  OF  DRESSED  MEATS  AND  PACKING- 
HOUSE PRODUCTS. 

Hearing  at  Kansas  City,  Mo.,  March  21, 1901, 10  o'clocic  a.  m. 
Present:  Commissioners  Clements,  Teomans,  Prouty,  and  Fifer. 
W.  A.  Day  and  J.  T.  Marchand  for  the  Commission. 
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Commissioner  Clements.  Gentlemen,  we  are  here  to  proceed  with  an 
inquiry,  under  an  order  recently  made  by  the  Commission,  into  the  man- 
ner and  method  by  which  carriers  subject  to  the  act  to  regulate  com- 
merce conduct  and  manage  their  business  with  respect  to  rates,  facilities, 
and  practices  applied  in  the  transportation  of  dressed  meats  and  pack- 
inghouse  products  from  Kansas  City,  in  the  State  of  Missouri,  and 
Omaha,  in  the  State  of  Nebraska,  and  other  points  called  and  known 
as  Missouri  Eiver  points,  to  Eastern  destination.  Mr.  Day  will  con- 
duct the  examination  of  witnesses.    Who  will  you  call,  Mr.  Day  t 

Mr.  Day.  I  think  we  will  present  Mr.  B.  S.  JBitchins. 

E.  S.  HiTOHiNS,  being  duly  sworn,  testified  as  follows : 

Mr.  DAT.  Mr.  Hitchins,  you  are  the  local  agent  at  Kansas  City  for 
the  Chicago  Great  Western  Railway? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  What  is  your  relation  t 

Mr.  Hitchins.  I  am  the  agent. 

Mr.  Day.  There  is  a  local  agent  independent  of  yout 

Mr.  Hitchins.  Yes,  sir. 

Mr.  Day.  What  is  the  scope  of  your  work? 

Mr.  Hitchins.  I  represent  the  freight,  passenger,  and  transportation 
departments  in  Kansas  City.  • 

Mr.  Day.  For  the  Chicago  Great  Western  ? 

Mr.  Hitchins.  For  the  Chicago  Great  Western  Railway. 

Mr.  Day.  How  long  have  you  sustained  that  relation? 

Mr.  Hitchins.  About  three  years — it  will  be  three  years  the  1st  of 
une. 

Mr.  Day.  Has  it  been  part  of  your  work  to  secure  shipments  of  dressed 
beef  and  packing-house  products  by  your  line? 

Mr.  Hitchins.  No,  sir ;  not  directly.  It  is  part  of  my  duty  to  see 
that  we  get  our  share  of  all  business  out  of  Kansas  City. 

Mr.  Day.  Have  you  done  any  contracting  for  the  transportation  of 
packinghouse  products? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  At  any  time  during  the  past  year  I 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Have  you  made  any  arrangements  with  any  shipper  of 
packing  house  products  during  the  past  year? 

Mr.  Hitchins.  No,  sir. 

Mr,  Day.  Have  you  had  any  conversation  respecting  the  ratps  on 
packing-house  products  out  of  Kansas  City  during  the  past  year? 

Mr.  Hitchins.  I  do  not  understand  that  question. 

Mr.  Day.  Have  you  made  any  contract  or  arrangement? 

Mr.  Hitchins.  I  have  answered  that.  If  you  ask  if  I  have  had  any 
conversation  in  regard  to  rates 

Mr.  Day.  Tes. 

Mr.  Hitchins.  Yes;  it  is  a  matter  of  common  gossip. 

Mr.  Day.  With  the  freight  men  of  the  packers. 

Mr.  Hitchins.  No,  sir;  with  the  general  public,  newspaper  men, 
other  railroad  men,  and  fast  freight  line  men. 

Mr.  Day.  You  have  made  no  arrangements  or  propositions  for  the 
transportation  of  packing-house  products  with  Mr.  Ellis? 
n  ■   Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Mr.  Davis? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Mr.  McKoueT 
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Mr.  HiTOHiNS.  No,  sir. 

Mr.  Day.  None  of  the  trafQc  men  of  the  packers  t 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Or  their  agentsi 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Or  Mr.  Machett? 

Mr.  HITCHINS.  No,  "sir. 

Mr.  Day.  You  have  had  no  conversation  with  any  of  those  gentle- 
men in  regard  to  the  transportation  of  packing  house  products? 

Mr.  HiTCHiNS.  I  may  have  had  conversations  with  regard  to  it,  but 
I  have  not  talked  to  them  about  making  arrangements,  either  directly 
or  indirectly,  in  regard  to  the  rates.  Of  course,  I  had  conversations 
with  them.  I  have  charge  of  the  transportation  department,  and  I 
have  had  considerable  talk  with  them  in  regard  to  getting  out  on  time, 
icing,  etc. 

Mr.  Day.  Tou  say  you  have  charge  of  the  transportation  department. 
Who,  now,  is  the  individual  who  quotes  the  rates  over  your  line,  or  has 
done  it  during  the  last  six  months  or  a  year? 

Mr.  HiTCHiNS.  On  packing-house  products? 

Mr.  Day.  Tes ;  or  dressed  beef. 

Mr.  HiTOHiNS.  I  do  not  know  who  does  it. 

Mr.  Day.  Who  has  the  authority  to  do  it?  Tou  know  your  own  force 
or  the  force  of  the  Chicago  Great  Western. 

Mr.  HiTOHiNS.  There  is  no  one  in  Kansas  City  representing  the  Great 
Western  road  that  has  authority  to  quote  anything  but  the  published 
rate. 

Mr.  Day.  Who  taakes  contracts  for  the  transportation  to  North 
Atlantic  ports,  say  New  York,  in  which  the  Chicago  Great  Western 
participates  in  the  haul? 

Mr.  HiTCHiNS.  T  do  not  know. 

Mr.  Day.  Who  has  done  that  in  the  past  six  months? 

Mr.  HITCHINS.  I  do  not  know. 

Mr.  Day.  When  traffic  is  transported  by  your  line  in  part,  destined 
for  New  York,  crossing  the  Mississippi  River  at  the  north  crossings,  or 
any  of  them,  how  is  that  traffic  billed? 

Mr.  HiTOHiNS.  Destined  to  New  York? 

Mr.  Day.  Yes,  sir. 

Mr.  HiTOHiNS.  It  may  be  billed  to  the  final  destination  on  our  line 
or  it  may  be  billed  to  a  station  on  an  Eastern  line.  I  understand  as 
"  billed"  you  mean,  how  is  it  waybilled. 

Mr.  Day.  How  is  the  bill  of  lading  issued? 

Mr.  HITOHINS.  It  usually  reads  "  through." 

Mr.  Day.  From  here  to  point  of  destination? 

Mr.  HiTCHiNS.  Pinal  destination. 

Mr.  Day.  When  the  traffic  is  destined  for  local  consumption  at  New 
York,  say,  is  the  bill  of  lading  ever  taken  up  and  a  through  bill  beyond 
issued  in  its  place? 

Mr.  HiTCHiNS.  We  do  not  issue  any  through  bills.  Do  you  mean 
export  bills? 

Mr.  Day.  Tes,  sir. 

Mr.  HITCHINS.  We  do  not  issue  any. 

Mr.  Day.  Tou  issue  bills  up  to  the  Atlantic  port,  New  York? 

Mr.  HITCHINS.  Tes,  sir. 

Mr.  Day.  When  that  traffic  is  destined  for  foreign  shipment  who 
executes  the  through  bill  to  Liverpool,  or  wherever  it  may  be  destined 
abroad? 
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Mr.  HiTOHiNS.  We  have  nothing  to  do  with  that.  I  nnderstand  in 
a  general  way  that  they  make  a  through  bill  from  Kansas  City  to 
Liverpool,  it  may  be,  issued  here  in  Kansas  City  by  a  fast  freight  line. 
It  may  be  issued  by  a  steamship  man,  but  we  have  nothing  to  do  with 
it,  and  I  do  not  know  really  who  does  issue  the  bill. 

Mr.  Day.  Who  pays  the  freight  charges  on  traffic  destined  for  New 
York  via  your  line? 

Mr.  HiTCHiNS,  That  \*^ould  depend  on  circumstances.  If  billed  pre- 
paid, the  shippers  pay;  if  collect,  the  charges  are  collected  at  desti- 
nation. 

Mr.  Day.  What  is  the  general  practice  respecting  packing-house 
products?  What  has  been  the  practice  during  the  last  six  months  in 
that  particular? 

Mr.  HiTCHiNS.  A  great  deal  is  billed  prepaid. 

Mr.  Day.  When  billed  prepaid,  who  pays? 

Mr.  HiTCHiNS.  The  shipper  to  the  initial  carrier. 

Mr.  Day.  In  the  case  of  your  line  who  is  it  paid  to — to  you  personally! 

Mr.  HITCHINS.  No,  not  to  me  personally. 

Mr.  Day.  To  whom? 

Mr.  HiTCHiNS.  We  have  collectors. 

Mr.  Day.  Who  are  your  collectors? 

Mr.  HiTCHiNS.  I  do  not  know  who  is  the  collector  now. 

Mr.  Day.  Who  was  your  collector  in  the  month  of  January? 

Mr.  HiTCHiNS.  I  do  not  know  his  name.  He  works  in  the  local 
office.    I  can  not  think  of  his  name. 

Mr.  Day.  Who  is  your  collector  to-day? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  Who  was  your  collector  last  week? 

Mr.  HiTCHiNS.  The  last  collector  that  I  remember  the  name  of  is 
Kaiser.    We  have  a  young  man  now  who  is  a  member  of  the  Third  • 
Eegiment.    I  can  get  you  his  name. 

Mr.  Day.  I  want  you  to  bring  after  recess  the  names  of  the  men  who 
have  done  the  collecting  for  you  during  the  past  six  months. 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  Now,  you  say  that  when  the  traffic  is  prepaid  by  the  pack- 
ers or  their  representatives  it  is  paid  into  your  office? 

Mr.  HITCHINS.  Yes,  sir. 

Mr.  Day.  Have  you  had  any  information  that  any  traffic  has  been 
carried  to  New  York  or  Boston  or  Philadelphia  or  Baltimore  originat- 
ing on  your  road  at  Kansas  City  and  that  less  than  the  published  tariff 
has  been  paid  on  it? 

Mr.  HITCHINS.  No,  sir;  I  do  not  think  so. 

Mr.  Day.  Either  domestic  or  export  shipments? 

Mr.  HiTCHiNS.  No,  sir;  as  I  understand  it,  there  is  no  tariff  on 
export. 

Mr.  Day.  Well,  how  about  domestic? 

Mr.  HiTCHiNS.  I  know  of  none, 

Mr.  Day.  What  do  you  mean  by  that — that  you  have  collected  the 
full  tariff  rate,  the  published  tariff'  rate,  in  all  instances? 

Mr.  HiTCHiiNS.  Yes,  sir. 

Mr.  Day.  And  finally  retained  it? 

Mr.  HiTCHiNS.  I  have  remitted  it  to  headquarters. 

Mr.  Day.  To  where? 

Mr.  HiTCHiNS.  Our  treasurer. 

Mr.  Day.  Where? 

Mr.  HiTGHiNS.  At  St.  FauL 
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Mr.  Day.  How  often  do  you  remit  monies  you  collect  to  your  treas- 
urer? 

Mr.  HiTCHiNS.  Every  day.  We  deposit  in  the  National  Bank  ol 
Commerce  here  and  the  treasurer  makes  a  draft  on  the  bank. 

Mr.  DAT.  In  any  instances  of  domestic  traffic  have  claims  been 
presented  to  you  by  the  packers  for  a  refund,  a  rebate? 

Mr.  Hitch  INS.  No,  sir. 

Mr.  Day.  On  any  moneys  that  have  been  previously  paid  you? 

Mr.  HiTOHiNS.  No,  sir. 

Mr.  Day.  On  account  of  any  previous  shipment? 

Mr,  HiTCHiNS.  No,  sir. 

Mr.  Day.  No  claims  came  to  you  from  any  sourcef 

Mr.  HiTOHiNS.  No,  sir. 

Mr.  Day.  From  line  agents? 

Mr.  HiTOHiNS.  No,  sir. 

Mr.  Day.  Or  packers? 

Mr,  HITCHINS,  No,  sir. 

Mr.  Day.  Or  any  of  their  representatives? 

Mr.  HITCHINS.  No,  sir. 

Mr,  Day.  Mr,  Pay,  Mr.  Ellis,  Mr.  Machett,  Mr.  McKone— have  none 
of  those  gentlemen  within  the  last  six  mouths  presented  claims  to  you, 
either  they  or  their  clerks,  for  refunds  on  previous  shipments? 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  When  a  refund  is  made  by  your  road  on  account  of  ship- 
ments out  of  Kansas  City  during  the  past  six  months  how  is  that  refund 
brought  about? 

Mr.  HiTCHiNS.  I  did  not  know  any  had  been  made. 

Mr.  Day.  You  mean  to  be  understood  as  testifying  without  qualifica- 
tion that  you  have  no  information  of  any  rebates  being  paid  on  packing- 
house products  during  the  past  six  months? 

Mr.  HiTCHiNS.  Tou  mean  by  rebates,  refunding  down  to  less  than 
the  tariff  rate? 

Mr.  Day.  Yes,  sir. 

Mr.  HiTOHiNS.  No;  I  know  of  no  such  trausaction. 

Mr.  Day.  Or  by  any  other  means  by  which  a  concession  has  been 
made  in  the  tariff,  the  cost  of  the  transportation  of  packinghouse  prod- 
ucts or  dressed  beef;  is  that  what  you  mean  to  be  understood  as" 
saying? 

Mr.  HiTCHiNS.  That  is  what  I  mean;  yes,  sir. 

Mr.  Day.  You  say  there  is  no  export  rate? 

Mr.  HiTCHiNS.  I  understand  there  is  no  export  tariff  published. 

Mr,  Day.  Have  you  participated — I  mean  by  "you" — whenever  I 
use  that  term  I  mean  the  Chicago  Great  Western. 

Mr.  HITCHINS.  I  understand, 

Mr.  Day.  Has  the  Chicago  Great  Western  road  participated  in  any 
lo^er  rate  than  the  domestic  rate  to  New  York  on  traffic  destined  for 
export? 

Mr.  HITCHINS.  I  think  they  have.    I  have  no  doubt  they  have. 

Mr.  Day.  You  think  they  have? 

Mr.  HITCHINS.  Yes,  sir. 

Mr.  Day.  At  what  rate  has  it  been  carried  for  export? 

Mr.  HiTOHiNS.  We  get  a  division  of  the  through  rate  to  Liver]iool, 
or  wherever  it  is  going,  and  the  export  rate  is  changed  from  time  to 
time. 

Mr.  Day.  What  is  your  division  up  to  the  Mississippi  River  on  the 
New  York  rate? 
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Mr.  HiTOHiNS.  On  the  published  ratet 

Mr.  Day.  Tes,  sir. 

Mr.  HiTCHiNS.  Eighteen  and  one-half  cents. 

Mr.  Day.  What  was  it  during  the  month  of  February  on  traflSc  des- 
tined for  export? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  How  much  did  you  receive  on  traffic  destined  for  export! 

Mr.  HiTOHiNS.  I  do  not  know. 

Mr,  Day.  In  the  month  of  March? 

Mr.  HiTCHiNS.  I  do  not  determine  those  things  at  all.  I  do  not  know 
anything  about  them. 

Mr.  Day.  At  what  rate  during  February  did  you  carry  traffic  for 
New  York  destined  for  export? 

Mr.  HiTOHiNS.  I  do  not  know. 

Mr.  Day.  You  do  not  know  anything  about  what  the  export  rate  has 
been? 

Mr.  HITCHINS.  No,  sir ;  I  do  not. 

Mr.  Day.  As  a  matter  of  fact,  have  not  you  personally  during  the 
past  three  months  made  engagements  with  some  of  the  packers  at 
Kansas  City  or  their  representatives  to  carry  their  traffic  through  to 
New  York  on  a  concession  of  the  rate  of  your  division  from  Kansas 
City  to  the  Mississippi  Eiver  of  7J  cents  and,  in  instances,  JO  cents? 

Mr.  HiTOHiNS.  I  do  not  understand  the  question. 

Mr.  Day.  I  will  ask  the  stenographer  to  repeat  the  question. 

The  stenographer  repeated  the  question,  as  follows : 

Mk.  DAT.  As  a  matter  of  fact,  have  not  you  personally  during  the  past  three  months 
made  engagdtoents  with  some  of  the  packers  at  Kansas  City  or  their  representatives 
to  carry  their  traffic  through  to  New  York  on  a  concession  of  the  rate  of  your  division 
from  Kansas  City  to  the  Mississippi  River  of  7^  cents  and,  in  instances,  10  cents? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Have  you  made  an  arrangement  of  that  kind  with  any 
line  representative? 

Mr.  HiTOHiNS.  No,  sir;  with  no  one  living. 

Mr.  Day.  You  stated  a  few  minutes  ago  that  you  had  carried  traffic 
destined  for  export  at  a  rate  lower  than  the  published  rate. 

Mr.  HITCHINS.  That  was  not  my  answer.  I  said  that  I  had  no  doubt 
on  export  traffic  we  had  participated  in  a  rate  less  than  the  rate  pub- 
lished on  domestic  traffic. 

Mr.  Day.  What  rate  did  they  accept? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  What  was  the  through  rate? 

Mr.  HITCHINS.  I  do  not  know. 

Mr.  Day.  Who  had  authority  to  make  the  quotations  for  the  Chicago 
Great  Western? 

Mr.  HITCHINS.  I  do  not  know.    I  did  not. 

Mr.  Day.  Have  you  no  information  who  represented  the  Chicago 
Great  Western  in  the  making  of  the  concession  on  export  traffic? 

Mr.  HiTCHiNS.  I  know  of  no  concession. 

Mr.  Day.  You  said  you  had  no  doubt  it  was  true. 

Mr.  HITCHINS.  I  say  there  is  no  export  tariff.  The  rate  is  made  from 
week  to  week  as  necessity  arises. 

Mr.  Day,  Have  you  carried  any  export  traffic  within  a  week? 

I\Tr.  HITOHINS.  I  think  we  have. 

Mr.  Day.  At  what  rate? 

Mr.  HITOHINS.  I  do  not  know. 

Mr.  Day.  You  do  not  know  the  rate  made  through  to  any  point? 
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Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  Nor  the  inland  portion  of  the  rate  to  New  York  ? 

Mr.  HiTOHiNS.  No,  sir. 

Mr.  Day.  Yon  said  yon  had  no  doubt  the  Great  Western  had  par- 
ticipated in  a  lower  rate  than  their  published  tariff  on  domestic.  I 
understand  you  to  say  that? 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  On  what  do  you  base  the  statement  that  there  is  no  tariff 
on  export  trafJBc? 

Mr.  HiTCHiNS.  It  would  be  impossible  to  have  one. 

Mr.  Day.  Have  you  examiued  the  tariff  sheets  to  see  if  there  is  any 
rate  named  ? 

Mr.  HiTCHiNS.  Not  to  my  knowledge  there  is  not. 

Mr.  Day.  Ou  what  do  you  base  your  statement  that  you  had  no  doubt 
the  Chicago  Great  Western  had  carried  export  traffic  at  a  rate  lower 
than  the  published  rate  on  domestic'? 

Mr.  HiTCHiNS.  I  do  not  think  it  would  be  possible  to  move  it  at  the 
tariff  on  domestic.  It  is  a  matter  of  common  gossip.  The  rates  have 
been  published  from  week  to  week  what  the  staff  was  moving  at.  I 
have  every  reason  to  believe  all  railroads  are  carrying  it  at  less  than 
the  published  rate  on  domestic. 

Mr.  Day.  What  are  your  reasons? 

Mr.  HiTCHiNS.  It  is  a  matter  of  common  gossip.  I  do  not  think  it 
would  be  possible  to  have  one  fixed  tariff"  on  export. 

Mr.  Day.  Who  quotes  the  rate  on  export  traffic? 

Mr.  Hi'i'CHiNS.  It  may  be  quoted  by  an  Eastern  line  man ,  a  fast-freight 
line,  by  some  link  road,  the  three  I's,  the  representative  in  St.  Paul,  or 
a  steamship  man — 1  do  not  know. 

Mr.  Day.  How  many  men  in  your  employ  subject  to  your  supervision  ? 

Mr.  HITCHINS.  Well,  I  could  not  tell  you  definitely.  I  have  about, 
I  should  judge,  between  thirty  and  forty. 

Mr.  Day.  How  many  men  in  your  office  that  quote  rates,  to  whom 
application  may  be  made  and  who  quote  rates  ? 

Mr.  HITCHINS.  Pour  or  five. 

Mr.  Day.  Name  them  and  the  positions  they  hold. 

Mr.  HiTCHiNS.  W.  E.  Hogan,  freight  solicitor;  B.  M.  Jordan,  freight 
solicitor;  M.J.  Pringle,  freight  solicitor;  H.  G.  Davis,  rate  clerk  That 
is  about  all. 

Mr.  Day.  Do  you  have  a  chief  clerk,  a  man  you  call  chief  clerk? 

Mr.  HiTCHiNs.  Yes,  sir. 

Mr.  Day.  Who  is  he? 

Mr.  HITCHINS.  0.  H.  Towney. 

Mr.  Day.  You  have  named  all  the  men  subject  to  your  supervision 
that  have  authority  to  quote  rates? 

Mr.  HITCHINS.  Those  men  have  no  authority  other  than  any  man  in 
my  employ  would  that  knew  how  to  go  to  the  tariff  and  get  the  rates, 

Mr.  Day.  What  is  the  function  of  the  freight  solicitors? 

Mr.  HITCHINS.  They  patrol  the  streets  looking  for  business. 

Mr.  Day.  Seeking  traffic? 

Mr.  HiTOHiNS.  Yes,  sir. 

Mr.  Day.  Have  you  ever  solicited  freight? 

Mr.  HiTCHiNS.  Very  little. 

Mr.  Day.  Have  you  ever  been  present  with  thorn  when  soliciting? 

Mr.  HiTCHiNS.  Very  rarely.  Perhaps  Ihave-gone  around  with  them 
occasionally. 

Mr.  Day.  How  recently? 
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Mr.  HiTCHiNS.  I  could  not  say.  I  do  not  thint  I  have  been  out  with 
one  of  them  for  six  months  or  a  year. 

Mr.  DAT.  What  does  the  freight  solicitor  do  when  he  wants  to  secure 
traffic  ? 

Mr.  HiTCHiNS.  He  may  drop  in  and  see  a  man  and  ask  if  there  is 
anytliing  going  my  way.  The  man  will  say,  "Can  you  take  Marshall- 
town?"  He  will  say,  "Yes,  sir."  "Can  you  give  me  good  service?" 
"Yes."  " I  want  the  car  to-morrow."  "  Well,  I  will  see  that  you  get  it 
tomorrow."    That  is  one  method. 

Mr.  Dav.  What  else  does  probably  occur?  Does  he  quote  a  rate  to 
him? 

Mr.  HITCHINS.  He  may.  He  may  say,  "  I  do  not  know  what  the  rate 
is.     I  will  go  back  to  the  office  and  call  you  up." 

Mr.  Day.  Are  there  instances  where  the  shipper  has  said,  "I  can  do  . 
better  by  another  line  than  your  line?" 

Mr.  HiTOHiNS.  They  very  rarely  do  that.  It  is  a  rare  thing  for  a 
shipper  to  do  that. 

Mr.  Day.  When  it  does  occur — do  instances  of  that  kind  occur? 

Mr.  HiTOHiNS.  Sometimes.  Sometimes  their  tarififs  are  out  of  line. 
Sometimes  another  line  has  a  published  tariff  less  than  ours.  We  have 
lost  business  that  way. 

Mr.  Day.  Sordetimes  it  is  said  the  rate  is  not  out  of  line  and  the  rate 
is  lower  than  other  rates  prevailing.  When  that  occurs,  when  he  says 
your  rate  is  too  high,  has  your  man  authority  to  quote  a  lower  rate? 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  What  does  he  do  in  that  instance! 

Mr.  HiTCHiNS.  He  makes  a  report. 

Mr.  Day.  To  whom? 

Mr.  HiTOHiNS.  To  me,  and  I  send  it  to  my  immediate  superior  in  the 
freight  department. 

Mr.  Day.  Who  is  he? 

Mr.  HiTCHiNS.  0.  R.  Berry,  assistant  general  freight  agent. 

Mr.  Day.  Then,  are  there  instances  where  Mr.  Berry  authorizes  you 
to  meet  the  rate  by  another  route? 

Mr.  HiTCHiNS.  No,  sir;  nobody  has  ever  authorized  me  to  cut  a  rate. 

Mr.  Day.  And  you  never  have  cut  a  rate? 

Mr.  HiTCHiNS.  How  far  back  are  you  going? 

Mr.  Day.  A  year. 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  What  do  you  mean  by  "cutting  a  rate?" 

Mr.  HircHiNS.  I  mean  accepting  less  than  our  jjublished  tariff. 

Mr.  Day.  That  is  what  I  understood.  I  wanted  to  see  if  I  under- 
stood you  right.  You  want  the  Commission  to  understand  that  you 
have  not  authorized  or  consented  to  the  cutting  of  a  rate  on  packing- 
house products  or  dressed  beef  within  a  year? 

Mr.  HiTCHiNS.  That  is  exactly  what  I  said. 

Mr.  Day.  And  neither  directly  nor  indirectly  have  you  countenanced 
anything  of  the  kind  or  been  privy  to  anything  of  the  kind? 

Mr.  HiTOHiNS.  That  is  right. 

Mr.  Day.  Hia,s  any  refund  on  rates  paid  been  -presented  to  you 
because  of  any  shipment  that  has  passed  over  your  line  the  last  year 
on  any  claim  that  has  come  to  you  for  approval  or  examination  for 
your  O.  K.  ? 

Mr.  HiTCHiNS.  You  mean  accepting  less  than  the  tariff  rate? 

Mr.  Day.  Yes,  sir. 

Mr.  HITOHINS.  Not  to  my  knowledge. 


APPENDIX   G.  791 

Mr.  Day.  Whether  it  was  domestic  or  export? 

Mr.  HiTOHiNS.  As  I  say,  I  do  not  know  of  any  tariff  on  export. 

Mr.  Day.  I  ask  whether  any  such  claim  of  that  kind  has  been  pre- 
sented to  yon  on  traffic  destined  domestic  or  export  where  the  refund 
involved  the  carrying  of  that  traffic  at  less  than  the  tariH'  rate — the  rates 
you  publish  ? 

Mr.  HiTCHiNS.  There  is  no  export  tariff.  . 

Mr.  Day.  Admitting  that  is  true,  has  any  claim  been  presented  to 
you  for  a  refund  on  the  amount  paid  on  that  export  traffic? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  You  have  seen  no  such  claim? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  And  have  not  approved  of  any? 

Mr.  HiTOHiNS.  No,  sir. 

Mr.  Day.  Neither  directly  nor  indirectly? 

Mr.  HiTCiiiNS.  No,  sir. 

Mr,  Day.  What  has  been  the  practice  of  your  office,  say  at  any  time 
during  the  past  six  months,  regarding  the  settlement  of  freight  charges 
on  packing-house  products  in  which  your  road  participates  in  the  trans- 
portation? 

Mr.  HiTOHiNS.  I  do  not  understand  exactly  what  you  want. 

Mr.  Day.  How  often  do  you  make  settlements  with  shippers  of  pack- 
ing-house products? 

Mr.  HiTCHiNS.  I  am  under  the  impression  that  they  settle  once  a 
week.    I  am  not  positive. 

Mr.  Day.  Has  that  been  the  general  practice? 

Mr.  HiTCHiNS.  I  think  so.  Settlements  are  made  with  the  general 
office. 

Mr.  Day.  It  is  not  paid  into  your  office? 

Mr.  HiTOHiHS.  No,  sir, 

Mr.  Day.  Do  tlie  accounts  come  to  your  office  at  all? 

Mr.  HITCHINS.  Not  necessarily. 

Mr.  Day.  Well,  have  they  come  within  the  past  Six  months?  I  am 
speaking  now  of  the  regular  weekly  accounts. 

Mr.  HiTOHiNS.  No;  they  would  not  come  to  me  at  all. 

Mr.  Day.  They  would  not  come  to  your  office  at  all?  Tour  office 
has  nothing  to  do  with  it?  Your  clerks  do  not  examine  them  and 
verify  the  accuracy? 

Mr.  HiTOHiNS.  You  are  speaking  of  the  regular  weekly  settlements 
on  the  packinghouse  products? 

Mr,  Day.  Yes,  sir;  or  the  monthly  accounts. 

Mr,  HITCHINS.  They  would  not  come  to  me. 

Mr.  Day.  What  accounts  come  to  you? 

Mr.  HITOHINS.  All  kinds  of  accounts  come  to  me. 

Mr.  Day.  What  statements  come  to  your  office  regarding  packing- 
house products — what  have  come  to  your  office  the  past  six  months  in 
regard  to  the  transportation  of  packing-house  products? 

Mr.  HiTCHiNS.  I  do  not  know. 

Mr.  Day.  Any? 

Mr.  HiTOHiNS.  I  suppose  there  have  been  statements  and  papers  come 
to  my  office  about  everything  connected  with  the  business  at  Kansas 
City. 

Mr.  Day.  I  am  speaking  of  packing-house  products,  one  single  article 
of  traffic,  or  the  articles  that  come  under  the  general  denomination  of 
packing-house  products.  What  are  the  duties  of  your  office  or  of  you 
in  regard  to  those? 
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Mr.  HiTCHiNS.  I  have  no  particular  duties  in  regard  to  packing-house 
products. 

Mr.  Day.  Have  your  clerks  anything  to  do  in  regard  to  packing-house 
liroducts? 

Mr.  HiTCHiNS.  The  same  as  in  regard  to  anything  else. 

Mr.  Day.  What  is  that? 

Mr.'HiTCHiNS.  We  get  the  bills  of  lading ;  we  make  a  waybill  for  it. 

Mr.  Day.  Who  brings  the  bills  of  lading  to  you? 

Mr.  HiTCHiNS.  The  Armour  Packing  Company  make  their  own.  We 
send  to  them  for  it.    All  the  others  send  their  bills  to  us. 

Mr.  Day.  What  do  you  do  with  those? 

Mr.  HiTOHiNS.  We  sign  an  original  and  duplicate  and  return  to 
them.    One  duplicate  we  retain. 

Mr.  Day.  Three  copies  of  the  bill  of  lading  are  made  and  you  sign 
two  that  go  to  them? 

Mr.  HiTGHiNS.  Yes,  sir;  and  we  retain  one  as  our  billing  instruc- 
tions ;  then  it  gets  to  the  billing  desk.  The  waybill  clerk  waybills  it 
according  to  the  bill  of  lading.  The  bill  of  lading  is  sent  out  to  the 
yard,  or  else  it  may  be  slipped  on  a  waybill  and  the  waybill  mailed  to 
the  final  destination  on  our  line. 

Mr.  Day.  Are  these  bills  of  lading  executed  there  ever  returned  to 
your  office  again  1 

Mr.  HiTOHiNS.  The  ones  we  give  Armour,  they  would  be  returned 
in  case  of  a  claim  for  damage  or  overcharge,  or  anything  of  that  kind. 
Ordinarily  they  are  not  returned.  I  think  they  are  usually  surrendered 
on  export  stuff  for  a  through  bill,  or  otherwise  used  as  a  negotiable 
instrument. 

Mr.  Day.  Surrendered  to  whom  on  export  stuff  ? 

Mr.  HITCHINS.  The  line  that  issues  the  export  bill  of  lading. 

Mr.  Day.  He  takes  up  your  bill  of  lading  and  issues  a  through  bill 
of  lading? 

Mr.  HiTGHiNS.  Yes,  sir;  that  is  the  custom. 

Mr.  Day.  In  export  stuff  on  the  through  bill  it  is  the  line  agent 
that  quotes  the  through  rate? 

Mr.  HITCHINS.  I  do  not  know. 

Mr.  Day.  Who  does? 

Mr.  HiTOHiNS.  I  do  not  know. 

Mr.  Day.  You  quote  no  rate? 

Mr.  HiTOHiNS.  The  through  rate  may  be  quoted  by  the  lineman,  the 
steamship  man,  or  it  may  be  quoted  by  anybody  interested  in  the  traflSc. 

Mr.  Day.  But  the  Chicago  Great  Western  makes  no  through -rate 
across  the  water? 

Mr.  HiTOHiNS.  I  do  not  know  whether  they  do  or  not;  I  do  not. 

Mr.  Day.  Have  you  any  reason  to  believe  that  it  has  been  done  by 
the  Chicago  Great  Western  in  the  past  year? 

Mr.  HiTCHiNS.  I  do  not  believe  it  has. 

Mr.  Day.  Do  you  get  ocean  quotations? 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  Or  any  quotations? 

Mr.  HiTOHiNS.  We  get  them,  but  we  do  not  pay  attention  to  them. 

Mr.  Day.  Now,  instances  where  the  Armour  Company,  or  any  com- 
pany, send  over  the  bill  of  lading  on  traffic  that  goes  out  over  your 
route,  who  makes  the  collection  for  that  traffic  which  is  prepaid? 

Mr.  HITCHINS.  I  do  not  understand  that. 

Mr.  Day.  I  will  ask  the  stenographer  to  repeat  it. 
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Tbe  stenographer  repeated  the  question  as  follows : 

Mr.  Day.  Now,  instanceB  where  the  Armour  Company,  or  any  company,  send  over 
the  bill  of  lading  on  traffic  that  goes  oat  over  your  route,  who  makea  the  collection 
for  that  traffic  which  is  prepaidf 

Mr.  HiTOHiws.  What  do  you  mean  by  "that  traffic?" 

Mr.  Day.  For- instance,  cases  where  Armour  and  other  packers  send 
over  bills  of  lading  to  yon  in  duplicate  or  triplicate? 

Mr.  HiTCHTNS.  The  local  oface. 

Mr.  Day.  The  local  agent? 

Mr.  HiTCHiNS.  Tes,  sir. 

Mr.  Day.  What  is  his  name? 

Mr.  HiT(!niNS.  The  man  that  has  charge  of  the  local  office;  his  title 
is  assistant  agent;  his  name  is  G.  J.  Blodgett. 

Mr.  Day.  He  is  assistant  to  you? 

Mr.  HiTOHiNS.  Tes,  sir. 

Mr.  Day.  He  makes  the  actual  collection  of  cash? 

Mr.  HiTOHiNS.  No ;  he  sends  bis  collectors  over. 

Mr.  Day.  Who  are  his  collectors? 

Mr.  HiTCHiNS.  I  will  get  the  names  after  a  while. 

Mr.  Day.  Are  they  the  men  you  spoke  of  a  while  ago  as  your 
subordinates? 

Mr.  HiTOHiNS.  Oh,  no;  you  asked  who  miglit  quote  a  rate. 

Mr.  Day.  This  man  is  your  subordinate? 

Mr.  HITCHINS.  Mr.  Blodgett? 

Mr.  Day.  Yes. 

Mr.  HITOHINS.  Yes,  sir. 

Mr.  Day.  When  he  makes  collections  of  money,  or  his  office  collects 
money,  is  that  deposited  in  your  name? 

Mr.  HITCHINS.  Yes,  sir. 

Mr.  Day.  You  do  not  know  who  it  is  in  his  office  that  makes  col- 
lections on  prepaid  packing-house  products? 

Mr.  HiTOHiNS.  I  told  you  I  knew  him,  but  his  name  has  slipped  my 
memory. 

Mr.  Day.  Do  you  exercise  supervision  over  those  accounts  to  see 
whether  the  cash  is  collected  that  ought  to  be  collected? 

Mr.  HiTOHiNS.  Not  personal  supervision. 

Mr.  Day.  You  do  not  examine  the  accounts  to  see  from  whom  the 
cash  is  coming  and  whether  the  amount  is  paid  in  that  ought  to  be 
paid  in? 

Mr.  HiTCHiNS.  It  would  be  an  impossibility  to  attend  to  all  those 
details. 

Mr.  Day.  How  do  you  satisfy  yourself  that  those  things  are  straight? 

Mr.  HITOHINS.  My  subordinates  are  all  bonded. 

Mr.  Day.  You  make  no  examination? 

Mr.  HiTOHiNS.  No;  the  railway  company  have  an  auditor  that  makes 
an  examination. 

Mr.  Day.  Commencing  on  the  28th  of  January  and  running  through 
to  the  17th  of  February  there  was  transported  over  the  Chicago  Great 
Western,  in  conjunction  with  the  Traders'  Despatch,  16  cars  of  traffic, 
packing-house  products,  which  went  through .  to  New  York  on  an 
agreement  of  17  cents  a  hundred  off  the  through  rate.  Were  you  cog- 
nizant of  that? 

Mr.  HiTOHiNS.  No,  sir;  I  do  not  believe  it,  either. 

Mr.  Day.  You  do  not  believe  it? 

Mr.  HITOHINS.  No,  sir. 

Mr.  Day.  Yon  mean  to  say  that  on  all  traffic  transported  by  the 
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Great  Western  road  during  the  month  of  February — packing-house 
products — destined  for  New  York  the  full  published  tariff  rate  was 
paid? 

Mr.  HiTCHiNS.  1  have  no  knowledge  of  anything  less,  and  I  believe 
firmly  that  that  was  the  case, 

Mr.  Day.  That  there  were  no  contracts  or  agreements  made? 

Mr.  HiTCHiNS.  Not  to  my  knowledge. 

Mr.  Day.  Did  you  ever  hear  of  an  agreement  made  by  the  Chicago 
Great  Western  road,  a  contract  with  the  Armour  Packing  House  Com- 
pany, or  the  Armours,  made  in  the  year  1900,  called  the  "  protection 
agreement?" 

Mr.  HiTOHiNS.  I  never  heard  of  that. 

Mr.  Kellogg.  And,  Mr.  Day,  nobddy  else  ever  heard  of  it,  because 
it  was  never  made  with  anybody. 

Mr.  Day.  Or  with  the  agents  of  the  Packing  House  Company.  Yoa 
never  heard  of  anything  of  that  kind? 

Mr.  HiTCHiNS.  No,  sir. 

Mr.  Day.  You  never  heard  a  phrase  of  that  kind? 

Mr.  HITCHINS.  No,  sir. 

Mr.  Day.  What  fast  freight  lines  operate  over  the  Chicago  Great 
Western? 

Mr.  HiTOHiNS.  None. 

Mr.  Day.  I  do  not  mean  that  the  Chicago  Great  Western  participates 
in  the  furnishing  of  the  cars  or  are  parties  to  the  fast  freight  line,  but 
what  fast-freight  lines  operate  most  over  the  Chicago  Great  Western 
up  to  Chicago? 

Mr.  HiTOHiNS.  There  are  no  fast-freight  lines  operating  over  the 
Chicago  Great  Western  road. 

Mr.  Day.  What  do  you  mean  by  "operating?" 

Mr.  HiTCHiNS.  What  do  you  mean? 

Mr.  Day.  Well,  what  do  you  mean  ?    I  am  asking  you. 

Mr.  HiTCHiNS.  The  Chicago  Great  Western  are  not  interested  in 
the  operation  of  a  fast-freight  line,  have  no  arrangement  with  any  fast- 
freight  Une  to  run  their  cars  and  participate  with  us,  and  we  do  not 
participate  in, any  of  their  expenses  in  any  shape  or  form. 

Mr.  Day.  Take  the  Traders'  Despatch ;  any  claim  made  by  a  shipper 
for  a  refund  for  damage— do  you  contribute  anything  whatever? 

Mr.  HiTCHiNS.  Only  so  far  as  our  liability  as  the  Chicago  Great 
Western.    We  o^ierate  entirely  independently. 

Mr.  Day.  I  understand  that.  What  sort  of  participation  have  you 
had  the  past  six  mouths  in  the  way  of  making  up  a  claim,  refunding  a 
claim,  or  paying  damage?    Have  you  had  anything  of  that  kind? 

Mr.  HiTOHiNS.  I  would  not  handle  a  damage  claim.  If  there  was  a 
damage  claim  it  might  come  to  me  here  at  Kansas  City  to  get  informa- 
tion, but  we  have  no  different  arrangement  with  the  Traders'  Despatch 
from  any  other  line. 

Mr.  Day.  I  understand  that.  I  do  not  mean  to  intimate  that  you 
had.  If  a  Claim  should  be  presented  through  the  Traders'  Despatch  to 
the  Chicago  Great  Western  to  participate  in  a  rebate,  would  that  come 
to  you? 

Mr.  HITOHINS.  No,  sir. 

Mr.  Day.  Or  come  to  your  oflBce? 

Mr.  HiTOHiNS.  No,  sir;  I  do  not  suppose  it  would.  I  have  never 
seen  any. 

Mr.  Day.  I  am  asking  now  if  the  agent,  any  agent  of  the  Traders' 
Despatch,  should  seek  to  collect  the  assessment  of  refund  whereby  a 
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rebate  was  secured  on  the  transportation  of  packing-house  products, 
would  those  claims  come  to  you  for  your  share  of  the  rebate? 

Mr. 'HiTCHiNS.  No. 

Mr.  Day.  Suppose  the  rate  was  shrunk  15  cents  a  hundred  from  here 
to  New  York,  or  7 J  or  8  cents  from  here  to  the  Mississippi  River,  and 
suppose  your  road  did  participate  in  that,  would  the  claim  for  that  be 
presented  to  you  at  all? 

Mr.  HiTOHiNS.  I  do  no  care  to  suppose  that. 

Mr.  Day.  Well,  has  it  been  done  in  any  instance  within  a  year? 

Mr.  HiTOHiNS.  No,  sir, 

Mr.  Day.  You  know  of  no  claim  of  that  nature? 

Mr.  HiTCHiHS.  No. 
-  Mr.  Day.  Mr.  Hitchins,  during  the  month  of  October,  1900,  did  you 
or  any  of  your  force  with  your  knowledge  and  consent — knowledge 
after  or  before  the  fact — propose  to  carry  packing-hous'e  products  at 
less  than  the  rate  named  in  your  published  tariff? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Not  in  the  month  or  October  or  November? 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  Nor  December,  1900! 

Mr.  Hitchins.  No,  sir. 

Mr.  Day.  On  traffic  exported,  have  you  or  your  subordinates  accepted 
less  for  the  haul  to  the  seaboard  than  the  rate  published  on  domestic 
traffic? 

Mr.  Hitchins.  I  have  no  doubt  they  have. 

Mr.  Day.  Do  you  know  whether  you  have  or  not? 

Mr.  Hitchins.  Well,  I  do  not  remember  any  specific  case  of  any 
divisions,  but  I  know  it  is  customary  for  us  to  accept  a  division  of  the 
export  rate  which  is  lees  than  the  published  tariff  rate  on  domestics. 

Mr.  Day.  Can  you  state  to  the  Commission  any  rate  you  have  accepted 
less  than  the  published  rate  on  domestic  for  the  same  port? 

Mr.  Hitchins.  No;  I  could  not. 

Mr.  Day.  Well,  approximately. 

Mr.  Hitchins.  Well,  1  would  not  know  what  the  divisions  were 
finally.  It  is  a  matter  for  adjustment  between  the  lines.  We  do  not 
quote  any  rates  to_ Liverpool  or  London.  Our  office  does  not  quote  any 
export  rates  at  all'. 

Mr.  Day.  You  say  it  is  a  matter  of  adjustment  between  the  lines — 
how  of  adjustment? 

Mr.  Hitchins.  Well,  it  may  be  adjusted  by  claim. 

Mr.  Day.  How  is  the  claim  presented? 

Mr.  Hitchins.  There  are  a  number  of  ways.  It  may  be  presentied 
by  t,he  line  that  clears  the  stuff  at  the  seaboard.  The  provisions  may 
be  billed  from  here  to  seaboard  and  a  bill  of  lading  given  by  the  fast- 
freight  line  naming  the  rate.  The  line  at  the  seaboard  would  deliver 
to  the  steamship  company  on  the  basis  of  the  inland  division  or  propor- 
tion of  the  export  rate,  and  if  it  is,  as  a  matter  of  convenience,  billed  at 
the  rate  on  domestic,  the  foreign -freight  agent  at  New  York,  Boston,  or 
1  Baltimore  will  make  a  claim  ou  his  company  which  will  be  cleared 
through  the  different  lines.    That  is  one  method. 

Mr.  Day.  Well,  what  is  another? 

Mr.  Hitchins.  Another  method  would  be  for  the  fast -freight  line  man 
here  to  collect  the  money  and  send  it  to  us.  The  packer  may  remit 
direct  to  him. 

Mr.  DAT.  Has  any  claim  come  under  your  cognizance,  either  by  the 
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delivering  carrier  at  the  port  of  export  or  any  steamship  agency,  for 
participation  by  your  road  in  any  share  of  the  ocean  charges? 

Mr  HiTCHiNS.  Not  to  my  knowledge.  I  do  not  remember  receiving 
anything  of  that  kind. 

iMr.  Day.  In  domestic  bills  of  lading  that  are  sent  to  your  oflSce  for 
signature  you  say  they  come  in  triplicate.    Is  the  rate  named  therein? 

Mr.  HiTGHiNS.  Usually, 

Mr.  Day.  The  through  rate  to  destination  is  mentioned,  in  the  bill  of 
lading? 

Mr.  HiTCniNS.  On  export  traffic! 

Mr.  Day.  No ;  on  the  domestic. 

Mr.  HiTCHiNS.  Yes,  sir. 

Mr.  Day.  How  is  it  in  regard  to  bills  of  lading  for  export? 

Mr.  HiTCHiNS.  I  do  not  know,  because  I  do  not  issue  any  export 
bills  of  lading.'    They  are  surrendered  here 

Mr.  Day.  I  mean  the  bills  of  lading  you  issue  which  are  afterwards 
taken  up  by  the  fast  freight  line  agents  on  export  traffic. 

Mr.  HiTOHiNS.  I  do  not  know  whether  they  are  rated  or  not. 

Mr.  Day.  tou  say  you  do  not  know  whether  the  rate  is  inserted? 

Mr.  HiTOHiNS.  Yes,  sir.  I  will  explain  our  system:  Our  principal 
packing-house  business  is  with  the  Armour  Company.  They  are  very 
close  to  us.  Our  fast  meat  train  leaves  at  6  o'clock  and  they  usually 
have  the  billing  ready  at  5.30.  We  send  a  man  over  and  he  signs  the 
bills  over  there.    If  they  arei  rated,  they  rate  them  themselves. 

Mr.  Day.  Who  is  the  man  who  goes  over  to  sign  them  ? 

Mr.  HITCHINS.  My  son  has  been  doing  it.  A  young  man,  17  or  18 
years  old. 

Mr.  Day.  Whose  name  does  he  sign — yours  or  his  own? 

Mr.  HITOHINS.  Mine. 

Mr.  Day.  Is  it  not  usual  on  bills  of  lading — is  it  not  a  usual  thing  to 
have  inserted  phraseology  substantially  like  this :  "  Itate  prepaid,  ocean 
charges  to  follow." 

Mr.  HITCHINS.  That  may  be. 

Mr.  Day.  What  is  your  son's  full  name? 

Mr.  HITOHINS.  Clayton  S.  Hitchins. 

Mr.  Day.  Dp  you  have  anything  to  do  with  the  mileage  that  is  paid 
by  your  road  on  refrigerator  cars? 

Mr.  HITOHINS.  No,  sir. 

Mr.  Day.  Or  private  cars — do  you  have  anything  to  do  with  the 
accounts? 

Mr.  HITOHINS.  The  mileage  accounts? 

Mr.  Day.  Yes,  sir. 

Mr.  Hitchins.  No;  not  a  thing. 

Mr.  Day.  Who  does  that? 

Mr.  Hitchins.  It  is  handled  by  the  oar  accountant  in  St.  Paul. 

Mr.  Day.  What  is  his  name? 

Mr.  Hitchins.  Snow. 

Mr.  Day.  You  have  nothing  to  do  with  it? 

Mr.  Hitchins.  Not  a  thing. 

Mr.  Day.  Take  these  refrigerator  cars.  Do  they  come  back  with  the 
traffic  or  do  they  simply  carry  traffic  one  way? 

Mr.  Hitchins.  That  depends  on  the  convenience  of  the  carrier. 

Mr.  Day.  How  does  it  prevail  on  your  line? 

Mr.  Hitchins.  If  we  are  short  of  cars  we  load  them  west;  if  we  are 
moving  empty  cars  this  way  anyhow,  we  move  them  empty.  It  is  a 
matter  of  convenience. 
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Mr.  Day.  Which  practice  prevails? 

Mr.  HiTCHiNS.  It  depends  on  circumstances.  Sometimes  we  are  load- 
ing merchandise  in  them  and  at  other  times  we  are  not. 

Mr.  Day.  What  is  your  estimate  as  to  the  time  they  are  used? 

Mr.  HiTCHiNS.  I  could  not  give  you  an  estimate  at  a  time  of  this 
kind.  When  there  is  a  big  east  bound  movement  it  is  more  convenient 
to  load  box  cars,  and  the  refrigerators  are  allowed  to  come  empty. 
When  we  do  not  have  empty  cars  in  this  part  of  the  country  we  load 
merchandise  in  refrigerators. 

Mr.  Day.  That  is  all. 

Commissioner  Peouty.  I  want  to  ask  a  question  about  the  export 
business.  Do  you  know  when  a  carload  of  packing-house  products  leaves 
Kansas  City  whether  it  is  for  export  or  domestic  consumption? 

Mr.  HiTOHiNS.  Yes,  sir. 

Commissioner  Prouty.  Tou  always  know  that? 

Mr.  HiTOHiNS.  On  export  it  is  consigned  in  cars  of  a  foreign  freight 
agent  and  mentions  to  sail  on  such  and  such  a  steamer,  suck  a  date. 

Commissioner  Pbouty.  That  is  so  even  though  the  billing  is  at  the 
domestic  rate.  I  understand  you  to  say  that  export  traffic  is  sometimes 
billed  on  the  domestic  rate  and  the  difference  subsequently  adjusted  by 
claim  ? 

Mr.  HITCHINS.  Tes,  sir. 

Commissioner  Pbouty.  My  inquiry  is,  can  you  always  determine 
when  the  freight  leaves  Kansas  City  whether  it  is  for  export  or  domestic 
consumption? 

Mr.  HITCHINS.  Yes,  sir;  the  bill  of  lading  reads  "for  export,"  and 
gives  the  routing. 

Commissioner  Prouty.  That  bill  of  lading  would  be  made  out  by ■ 

Mr.  HITOHINS.  The  shipper  with  us. 

Commissioner  Prouty.  And  would  give  the  steamship  by  which  it 
was  to  go? 

Mr.  HITCHINS.  Yes,  sir. 

Commissioner  Peotjty.  Through  whose  office  is  settlement  made 
with  the  Great  Western  for  its  share  in  the  rate  on  an  export  shipment? 

Mr.  HiTOHiNS.  Well,  it  would  ordinarily  be  through  the  auditor's 
office. 

Commissioner  Prouty.  Would  it  come  to  your  office  at  all? 

Mr.  HiTCHiNS.  It  might. 

Commissioner  Prouty.  You  say  it  might? 

Mr.  HiTCHiNS.  There  are  so  many  different  methods  by  which  it 
could  be  settled.  Now,  the  method  I  described  to  Judge  Day,  the  ship- 
ment to  be  billed  from  here  at  the  published  domestic  rate 

Commissioner  Prouty.  Suppose  it  is  billed  at  the  published  domes- 
tic rate;  in  that  case  do  they  pay  you  at  this  office  the  published 
domestic  rate? 

Mr.  HiTCHiNS.  Well,  if  it  is  billed  collect,  it  is  paid  at  the  port.  If 
they  pay  us,  they  pay  not  the  published  rate  on  domestic,  but  the  rate 
they  have  on  the  export  rate. 

Commissioner  Prouty.  That  is.  Armour  &  Co.  have  a  rate  for  export 
business,  and  they  pay  you  that  rate  even  though  it  is  billed  at  the 
domestic  rate? 

Mr,  HiTCHiNS.  Yes,  sir. 

Commissioner  Prouty.  There  have  been  instances  in  which  they 
have  paid  you  in  that  way? 

Mr.  HiTOHiNS.  Yes,  sir. 
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Commissioner  Proutt.  I  wish  you  would  look  up  some  instancesof 
that  kind,  some  one  instance  of  that  kind,  and  tell  us  the  amount  paid 
you  on  some  one  car  or  shipment  just  as  an  illustration  of  that  method 
of  doing  business. 

Mr.  HiTOHiNS.  Yes,  sir. 

Commissioner  Peouty.  Tou  say  there  is  another  method  of  doing 
business  and  that  is  by  way  of  claim  which  your  freight  agent  would 
make  in  New  York? 

Mr.  HiTCHiNS.  The  foreign  freight  agent  of  the  line  that  brought  the 
stuff  into  New  York. 

Commissioner  Peoutt.  Does  that  claim  pass  through  your  office? 

Mr.  HiTCHiNS.  No,  sir;  it  would  not. 

Commissioner  Peouty.  You  would  not  know  anything  about  that? 

Mr.  HiTOHiNS.  No,  sir. 

Commissioner  Peouty.  Can  you  tell  in  a  rough  way  what  the  rela- 
tive amount  of  export  and  domestic  business  is  that  you  carried  out  of 
Kansas  City  for  the  packers  for  the  last  year — how  much  has  been 
export  and  how  much  domestic? 

Mr.  HiTOHiNS.  I  have  not  that  at  my  fingers'  ends.  I  could  ascer- 
tain. 

Commissioner  Peouty.  I  wish  you  would  give  me  a  general  notion. 
Has  two  thirds  been  export  or  three-fourths? 

Mr.  HiTCHiNS.  I  would  guess  the  other  way. 

Commissioner  Peouty.  Two-thirds  domestic? 

Mr.  HiTCHiNS.  Yes,  sir ;  but  I  may  be  wrong  about  that. 

Commissioner  Peouty.  You  have  in  your  office  the  material  by  which 
you  could  make  a  statement  showing  how  much  was  domestic  and  how 
much  export  during  the  last  year? 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Peouty.  I  wish  you  would  make  a  statement  of  that 
sort  from  March  1, 1900,  to  March  1, 1901,  showing  how  much  you  han- 
dled and  how  much  was  for  export  and  how  much  domestic. 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Peouty.  You  say  you  do  not  understand  that  there 
is  any  export  published  rate.  That  means,  I  suppose,  that  on  export 
traffic  you  take  any  rate  you  can  get,  or  some  rate  that  some  person 
authorized  has  a  mind  to  give? 

Mr.  HiTCHiNS.  The  final  divisions  of  an  export  rate  I  have  nothing 
to  do  with  determining  how  much  they  are,  but  my  understanding  is 
that  there  is  not  and  can  not  be  a  published  rate  on  export  traffic. 

Commissioner  Peouty.  It  is  your  business,  you  say,  to  get  your 
share  of  the  traffic  at  Kansas  City? 

Mr.  HITCHINS.  I  beg  iiardon.    I  say  to  try  to  get  it. 

Commissioner  Peouty.  I  do  not  suppose  you  do  get  it.  No  road 
does  that.  When  you  think  you  are  not  getting  quite  your  share  of 
the  traffic,  what  do  you  do  about  it? 

Mr.  HiTCHiNS.  I  report  to  my  superior  officer. 

Commissioner  Peouty.  That  is  a  problem  you  do  not  undertake  to 
deal  with? 

Mr.  Hitchins.  Yes,  sir. 

Commissioner  Peouty.  And  presently  the  traffic  comes  your  way 
again? 

Mr.  Hitchins.  If  it  does  not  I  keep  hammering  at  them. 

Commissioner  Peouty.  I  want  to  ask  you  how  many  lines  carry 
packinghouse  products  out  of  Kansas  City  east? 

Mr.  Hitchins.  Initial  lines  out  of  Kansas  City? 
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Commissioner  Peoutt.  Out  of  Kansas  City. 

Mr.  HiTOHiNS.  J  think  there  are  thirteen. 

Commissioner  Peoxjty.  Thirteen  lines  operating  in  Kansas  City  to 
carry  traffic  from  Kansas  City  to  eastern  destinations? 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Protjty.  What  do  you  mean  by  lines? 

Mr.  HiTOHiNS.  I  mean  railroads. 

Commissioner  Peotjty.  Are  there  more  than  13  railroads  entering 
Kansas  City? 

Mr.  HiTCHiNS.  Yes,  sir. 

Commissioner  Peouty.  How  many  railroads  in  Kansas  City  compete 
for  export  business? 

Mr.  HITCHINS.  Thirteen,  as  I  understand. 

Commissioner  Peouty.  Are  there  not  some  roads  that  carry  export 
business  through  southern  ports? 

Mr.  HITOHINS.  In  the  13  I  include  those. 

Commissioner  Peouty.  How  many  compete  for  business  to  New  York? 

Mr.  HiTCHiNS.  Well,  I  do  not  know  without  counting  up.  I  should 
say  about  ten. 

Commissioner  Clements.  How  many  important  packing  houses  in 
Kansas  City  for  whose  business  these  roads  compete? 

Mr.  HiTOHiNS.  There  is  the  Armour  Packing  Blouse,  Swift,  Fowler, 
Cudahy,  Schwarzscihild  &  Sulzberger;  the  Dold  Packing  Company  were 
in  business,  but  they  burnt  out  and  have  not  yet  rebuilt. 

Commissioner  Clements.  Does  your  road  get  business  from  all  these 
companies  in  important  quantities? 

Mr.  HiTOHiNS.  We  may  get  business  from  all,  but  we  get  the  bulk  of 
our  business  from  the  Armour  Packing  Company. 

Commissioner  Clements.  Does  Armour  &  Co.  ship  mostly  over  your 
road,  or  divide  among  all  the  roads? 

Mr.  Hitohins.  It  divides  among  all  of  them. 

Commissioner  Clements.  When  you  sign  a  bill  of  lading,  or  some- 
body does  on  your  behalf,  presented  by  the  Armour  Company,  wliqt 
steps  do  you  take  to  ascertain  whether  it  is  a  correct  statement  of  the 
weight  and  quantity? 

Mr.  Hitohins.  The  Armour  Company  are  members  of  the  Western 
Eailway  Weighing  Association,  an  association  formed  by  all  the  rail- 
roads; they  are  members  of  that  association,  who  have  men  examine 
their  books  at  regular  intervals  to  see  that  they  have  given  the  right 
weights. 

Commissioner  Clements.  Who  compose  the  association? 

Mr.  Hitohins.  All  the  railroads  west  of  Chicago,  I  think,  are  mem- 
bers of  the  Western  Eailway  Weighing  Association. 

Commissioner  Clements.  In  case  of  foreign  shipmoits  you  bill,  as  I 
understand,  to  the  seabord  only? 

Mr.  Hitohins.  Yes,  sir.  Well,  the  bill  is  issued  in  Kansas  City 
through  to  the  final  destination. 

Commissioner  Clements.  Is  it  issued  here? 

Mr.  Hitohins.  It  is  issued  here  to  the  final  port — final  destination. 

Commissioner  Clements.  Well,  in  respect  to  shi'imients  of  this  kind, 
does  anything  come  to  your  knowledge  subsequently,  any  papers  or 
inquiries  of  any  kind  relating  to  claims  for  overcharge  or  damage  or 
things  of  that  kind? 

Mr.  Hitohins.  Well,  it  would  depend.  If  a  shipment  was  damaged 
I  would  be  asked  for  my  record,  how  it  was  loaded,  under  what  seals  it 
went  forward,  what  train,  what  conductor 
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Commissioner  Clements.  Aud  what  quantity? 

Mr.  HiTCHiNS.  Yes,  sir:  and  if  we  had  inspected  the  car,  if  we 
knew  that  quantity  was  loaded,  whether  we  accepted  the  packer's  check. 

Oommissioner  Clements.  In  case  it  was  an  overcharge,  would  the 
same  inquiries  come  to  you? 

Mr.  HiTCHiNS.  It  would  depend  altogether  on  the  nature  of  the 
overcharge  claimed.  If  they  claimed  an  overcharge  in  weight  or  an 
overcharge  that  they  had  given  an  erroneous  description  of  the  article 
or  we  had  charged  them  on  one  article  and  it  was  really  another,  that 
claim  would  go  to  the  Western  Railway  Weighing  Association  and 
they  would  have  their  inspector  go  down  and  see  what  the  goods  were 
and  what  the  shipment  was  and  make  his  recommendations. 

Commissioner  Clements.  You  have  no  information  directly  or  indi- 
rectly of  any  method  of  adjusting  claims  under  these  various  classes 
for  overcharges,  damages,  etc.,  by  which  a  part  of  the  rate  is  to  be  paid 
back  and  is  paid  back? 

Mr.  HiTCHiNS.  No,  sir. 

Oommissioner  Clements.  That  is  all. 

Mr;  Day.  When  you  issue  bills  of  lading  or  execute  bills  of  lading 
sent  to  you  by  the  shipper,  what  does  that  bill  of  lading  contain  that 
you  have  your  name  subscribed  to? 

Mr.  HiTCHiNS.  It  is  our  printed  form  of  contract. 

Mr.  Day.  What  is  written  in  ? 

Commissioner  Protjty.  Have  him  bring  one,  Mr.  Day,  and  let  us 
see  it.    Let  him  bring  one  of  each  kind,  a  domestic  and  a  foreign  one. 

Mr.  Day.  Very  well,  Mr.  Hitchins,  bring  that  with  the  memorandum 
of  names. 

Mr.  Hitchins.  Yes,  sir. 

Commissioner  Clements.  WiU  you  bring  those  in  the  afternoon? 

Mr.  HiTciiiiNS.  Yes,  sir. 

Commissioner  Clements.  That  seems  to  be  all. 

The  witness  was  excused. 

D.  F.  HuRD,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  is  your  occupation,  Mr.  Hnrd? 

Mr.  HuRD.  I  represent  the  Lake  Shore  and  Michigan  Southern  Rail- 
road, the  Eed  Line,  and  White  Line,  and  the  West  Shore  Line. 

Mr.  Day.  So  you  have  a  double  capacity  here.  You  represent  the 
Lake  Shore  and  Michigan  Southern  Railroad  and  the  three  lines? 

Mr.  HuRD.  The  three  fast  freight  lines  operating  over  their  rails.    ■ 

Mr.  Day.  What  roads  do  those  three  lines  operate  over? 

Mr.  HxjRD.  The  Red  Line  is  primarily  the  Lake  Shore  and  New  York 
Central  to  New  York;  to  Boston  and  New  England  territory  the  Lake 
Shore,  the  New  York  Central,  and  the  Boston  and  Albany;  to  Phila- 
delphia it  operates  over  the  Lake  Shore,  the  New  York  Central,  and 
the  Philadelphia  and  Reading.  The  West  Shore  is  similar  except  that 
the  West  Shore  Railroad  is  substituted  for  the  New  York  Central. 

Mr.  Day.  Do  the  lines  you  represent  operate  over  any  particular 
roads  west  of  Chicago? 

Mr.  HuRD.  No,  sir. 

Mr,  Day.  You  send  your  cars  loaded  over  whatever  route  from  here 
may  suit  the  convenience  of  the  shipper  or  your  convenience? 

Mr.  HuRD.  We  have  no  line. 

Mr.  Day.  What  are  your  functions  here  in  relation  to  those  three  fast 
freight  lines  and  the  railroads  you  have  mentioned  ?  What  is  the  scope 
of  your  duties? 

Mr.  HuBD.  Looking  after  their  interest  in  their  varied  nature. 
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Mr.  DAT.  What  work  do  you  perform  for  the  Lake  Shore? 

Mr.  HuRD.  I  endeavor  to  secure  traffic  for  them  and  look  after  such 
matters  as  may  come  up  in  connection  with  it. 

Mr.  Day.  In  respect  to  packing-house  products,  do  you  quote  rates? 

Mr.  HuRD.  When  we  are  called  upon. 

Mr.  Day.  Where  do  you  quote  rates  to? 

Mr.  Htjrd.  To  territory  to  which  the  lines  interested  operate. 

Mr.  Day.  Do  you  have  published  tariffs  in  your  ofBce? 

Mr.  HURD.  Yes,  sir;  we  have  the  file  of  tariffs. 

Mr.  Day.  Are  you  supplied  with  tariffs  as  they  are  changed  from  time 
to  time  by  the  road  you  represent? 

Mr.  HuRD.  We  are  supposed  to  be, 

Mr.  Day.  And  the  agencies  of  which  they  are  members? 

Mr.  HuRD.  We  are  supposed  to  have  a  complete  file. 

Mr.  Day.  What  is  the  present  rate  on  packinghouse  products  to 
New  York  City? 

Mr.  HuRD.  From  where? 

Mr.  Day.  I'rom here  to  ITew  York  City. 

Mr.  HuRD.  My  recollection  is  that  the  rate  is  53J  cents. 

Mr.  Day.  How  is  that  made  up? 

Mr.  HuRD.  It  can  be  made  up  in  two  ways,  one  based  on  the  Missis- 
sippi River  of  18J  cents  and  35  cents  east,  and  the  other  based  on  Chi- 
cago 23f  cents  plus  30  cents  east. 

Mr.  Day.  During  the  month  of  February  did  you  quote  any  rate  on 
packing-house  products  to  New  York  less  than  that  rate? 

Mr.  HuRD.  Not  that  I  know  of. 

Mr.  Day.  Did  you  during  the  month  of  March? 

Mr.  Htjrd,  You  speak  of  this  month? 

Mr.  Day.  Yes,  sir. 

Mr.  HuRD.  Not  that  I  know  of. 

Mr.  Day.  Do  your  records  show  what  rates  you  have  contracted  to 
take  traffic  at?  ■ 

Mr.  HuRD.  We  have  practically  had  none. 

Mr.  Day.  You  mean  the  three  lines  of  road  you  represent  have  not 
carried  any  from  here  during  the  month  of  March — packing-house 
products? 

Mr.  HiTRD.  Practically  nothing. 

Mr.  Day.  What  do  you  mean  by  "practically  nothing?"  None  at  all *?> 

Mr.  HiTRD.  We  might  have  had  one  or  two  cars. 

Mr.  Day.  How  about  the  month  of  February? 

Mr.  HuRD.  Yon  are  referring  to  packing-house  products  other  than 
dressed  beef? 

Mr.  Day.  Packing- house  products,  dressed  beef— either  or  both? 

Mr.  Htjrd.  I  could  not  say  how  much  we  have  had.    I  do  not  know. 

Mr.  Day.  Do  your  records  show? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  What  sort  of  record  do  you  keep? 

Mr.  HuRD.  Of  such  shipments  as  we  are  advised  move  our  way. 

Mr.  Day.  How  many  employees  have  you  in  your  office? 

Mr.  Htjrd.  I  have  a  contract  agent  and  a  stenographer. 

Mr.  Day.  Have  you  quoted  any  trafQc  for  export  at  a  lower  rate 
than  the  published  rate  on  domestic  traffic? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Have  you  contracted  for  any  during  the  months  of  January, 
February,  or  March? 

Mr.  HuRD.  No,  sir. 
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Mr.  Day.  Did  you  during  the  month  of  December  1 

Mr.  HuKD.  No,  sir. 

Mr.  Day.  Or  November  t 

Mr.  HuKD.  No,  sir. 

Mr.  Day.  Or  October? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Have  you  contracted  to  carry  any  traffic,  either  domestic 
or  export,  to  the  port  of  New  York  or  Boston  at  a  lower  rate  than  the 
published  rate? 

Mr.  HuED,  I  have  not. 

Mr.  Day.  Has  anybody  in  your  office  under  your  supervision  done 
that?  ' 

Mr.  HuED.  Not  to  my  knowledge. 

Mr.  Day.  Would  you  know  it  if  it  had  been  done? 

Mr.  HuED.  I  believe  I  would. 

Mr.  Day.  Tou  wish  the  Commission  to  understand,  do  yon,  that  all 
of  the  traffic  that  has  been  contracted  for,  packing-house  products  or 
dressed  beef,  during  this  year  has  been  contracted  for  at  the  published 
rate,  that  is,  53 J  cents? 

Mr.  HuED.  In  so  far  as  I  know  anything  about  or  have  had  anything 
to  do  with. 

Commissioner  Peotjty.  How  do  you  make  export  rates?  Do  the 
packers  inquire  for  an  export  rate? 

Mr.  HuED.  They  may  very  seldom  of  me. 

Commissioner  Peouty.  If  they  did,  how  would  you  make  it? 

Mr.  HuED.  We  would  add  the  ocean  rate  obtainable  from  time  to 
time  to  the  published  tariff  rate  to  seaboard. 

Commissioner  Peouty.  That  is  all. 

Mr.  Day.  Mr.  Hurd,  from  whom  do  you  get  your  tariffs  which  yon 
quote  to  shippers? 

Mr.  HuED.  It  depends  what  basis  we  use,  or  rather,  what  initial 
routing.    The  Mississippi  Eiver  tariffs  are  published  by  Western  roads. 

Mr.  Day.  I  mean  from  the  Mississippi  River  east? 

Mr.  HuED.  They  would  come  to  us,  and  probably  do,  from  the  offices 
of  the  western  roads. 

Mr.  Day.    Do   you   get  any  of  them  from   the   Central  Freight 
Association? 
-  '  Mr.  HuED.  Any  tariffs? 

Mr.  Day.  Yes,  sir. 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Do  yon  get  any  tariff  sheets  from  the  office  of  which  Mr. 
J.  P.  Tucker  is  chairman  ? 

Mr.  HuED.  I  do  not  recall  any. 

Mr.  Day.  Have  you  received  a  document  from  his  office  or  from  the 
Lake  Shore  and  Michigan  Southern  agencies,  any  of  them,  or  from  any 
other  of  the  lines  east  of  the  Mississippi  Eiver,  or  any  association,  nam- 
ing an  export  rate  on  packing- house  products  of  29  cents  from  the 
Mississippi  Eiver  ? 

Mr.  HuED.  Of  how  much? 

Mr.  Day.  29  cents. 

Mr.  HuED.  I  have  no  knowledge  of  it. 

Mr.  Day.  Have  you  any  information  that  there  is  such  a  rate? 

Mr.  Htjrd.  No  information. 

Mr.  Day.  Or  a  rate  of  25  cents  from  Chicago  east  on  export  traffic? 

Mr,  Hu»d.  No,  sir. 
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Mr.  Day.  Ton  have  had  no  information  of  any  such  rate  being 
quoted  either  formally,  officially,  or  informally? 

Mr.  HuBD.  I  have  no  knowledge  of  it. 

Mr.  Day.  Tou  have  not  heard  of  it? 

Mr.  HuBD.  Heard  whether  there  was  or  nott 

Mr.  Day.  Tes,  sir. 

Mr.  Htjbd.  I  have  heard  it  remarked  as  a  matter  of  conversation. 

Mr.  Day.  Heard  what  remarked? 

Mr.  HuBD,  That  there  was  such  a  tariff. 

Mr.  Day.  Who  did  you  hear  that  it  came  from — what  source? 

Mr.  HuBD.  That  the  information  came  from  or  the  documeiii?? 

Mr.  Day.  The  tariff^— the  information  you  have.  Assign  the  origin 
of  that  tariff. 

Mr.  HuBD.  I  do  not  know;"  I  do  not  recollect. 

Mr.  Day.  When  did  you  understand  that  that  was  issued? 

Mr.  HuBD.  My  recollection  is  possibly  six  weeks  ago;  possibly  less. 

Mr.  Day.  Was  it  not  about  or  shortly  after  the  1st  of  January? 

Mr.  HUED.  It  would  not  appear  to  me  so. 

Mr.  Day.  From  whom  do  you  get  the  authority  to  make  rates? 

Mr.  HUED.  I  have  no  authority. 

Mr.  Day,  To  name  rates — to  quote  rates? 

Mr.  Htjrd.  Other  than  our  published  tariff"  rates. 

Mr.  Day.  Where  do  you  get  that  from? 

Mr.  HuED.  I  consider  that  the  tariff  furnished  me  is  authority  to 
quote  the  rate  therein  contained.  It  may  come  from  one  source  or 
another. 

Mr.  Day.  Have  you,  within  the  past  six  months,  say,  had  any 
authority  from  any  source  to  quote  a  lower  rate  than  the  published 
tariff  rate  on  either  domestic  pr  export  traffic? 

Mr.  HURD.  Not  that  I  know  of. 

Mr.  Day,  Do  you  mean  that  no  such  authority  has  been  given  you 
or  that  you  do  not  remember  whether  it  has  or  not? 

Mr.  HuKD.  I  do  not  know  of  such  authority  having  been  given  me. 

Mr.  Day.  Have  you  participated  at  all  in  the  refund  of  any  charges 
that  had  been  collected,  prepaid,  on  packing-house  products  in  the  past 
six  months? 

Mr.  HuED.  Not  to  my  knowledge.  I  do  not  know  that  there  have 
been. 

Mr.  Day.  Have  you  at  any  time? 

Mr.  HuED.  How  far  back  do  you  refer? 

Mr.  Day.  Well,  say  a  year  and  a  half. 

Mr.  HuED.  No,  sir. 

Commissioner  Peouty.  Ask  him  if  he  ever  did,  Mr.  Day. 

Mr.  Day.  Well,  answer  that  question. 

Mr.  HuED.  I  do  not  know  that  I  Jiave. 

Mr.  Day.  Do  you  not  remember? 

Mr.  HuED.  I  do  not  know  that  I  have. 

Commissioner  Peouty.  Do  you  know  you  have  not? 

Mr.  HuBD.  My  recollection  is  strong  that  way. 

Mr.  Day.  Has  any  claim  passed  through  your  hands,  whether  coming 
from  either  of  the  officers  of  the  fast  freight  lines  that  you  represent 
here  or  through  the  shipper,  for  any  refund  on  charges  that  had  beeii 
prepaid  on  traffic  destined  for  domestic  consumption  at  the  Atlantic 
seaboard  or  for  export? 

Mr.  HUED.  I  do  not  know  of  any  such  conditions. 

Mr.  Day.  I  ask  you  whether  any  claim  has  been  presented  to  yonl 
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Mr.  HuRD.  No,  sir. 

Mr.  Day.  Or  passed  througli  your  hands  for  your  approval? 

Mr.  HuED.  Kg,  sir. 

Mr.  Day.  Or  for  your  examination? 

Mr.  Htjrd.  No,  sir. 

Mr.  Day.  Not  within  the  last  six  months? 

Mr.  HUED.  No,  sir. 

Mr.  Day.  No  claim  presented  to  you  on  behalf  of  Armour  &  Co.  ? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Swift  &  Co.? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Schwarzschild  &  Sulzberger? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Or  Fowler,  Limited? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Or  the  Cudahys? 

Mr.  HUED.  No,  sir. 

Mr.  Day.  Has  any  claim  been  presented  to  yon  for  a  contribution  or 
for  you  to  collect  from  others  to  the  payment  of  ocean  charges  on  traf- 
fic that  has  been  carried  east  by  the  lines  you  represent  or  either  of 
them? 

Mr.  HuEB.  That  question  once  more. 

Mr.  Day.  I  will  ask  the  stenographer  to  repeat  it. 

The  stenographer  repeated  the  question  as  follows: 

Mr.  Day.  Has  any  claim  been  presented  to  you  for  a  contribution  or  for  yon  to 
collect  from  others  to  the  payment  of  ocean  charges  on  traffic  that  has  been  carried 
east  by  the  lines  you  represent  or  either  of  them  t 

Mr.  Htjed.  No,  sir. 

Mr.  Day.  The  traffic  that  went  out  over  either  of  the  lines  you  repre- 
sent here  in  the  mouth  of  January  or  February — you  say  some  did  go — 
how  is  that  traffic  billed  ? 

Mr,  HuRD.  Let  me  refer  to  dressed  beef  in  that  particular.  That  is 
the  only  traffic  I  know  of,  and  I  know  nothing  about  that  as  to  its 
condition. 

Mr.  Day.  Tou  know  nothing  about  what? 

Mr.  HuED.  The  movement  of  the  dressed-beef  business  other  than 
the  records  that  we  have  had  dressed-beef  business. 

Mr.  Day.  I  am  asking  as  to  the  bills  of  lading.  You  issue  a  bill  of 
lading  on  the  traffic  that  comes  by  the  White  Line,  or  either  of  the 
lines  you  represent? 

Mr.  Htied.  We  may  be  called  on  to  do  so. 

Mr.  Day.  What  is  expressed  in  the  bill  of  lading?  What  do  you 
put  into  the  bill  of  lading?    Do  you  sign  it? 

Mr.  HuRD.  I  do  not  know  that  we  have  issued  any  bills  of  lading  for 
that  traffic, 

Mr.  Day.'  For  any  traffic? 

Mr.  HuED.  Not  for  that  traffic  referred  to. 

Mr.  Day.  Well,  any  dressed-beef  traffic  within  the  last  six  months, 
or  packing-house  products  within  the  last  six  months. 

Mr.  HuED.  We  may  have  issued  bills  of  lading. 

Mr.  Day.  Tell  the  Commission  what  is  the  course  of  your  business, 
how  you  conduct  it,  whether  you  take  up  the  bills  of  lading  issued  by 
the  initial  line  and  what  sort  of  bill  of  lading  you  substitute  for  it,  and 
what  appears  in  that  bill  of  lading? 

Mr.  HuED.  Should  we  be  called  on  to  issue  a  bill  of  lading  the  west- 
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em  road's  receipt  would  be  presented,  for  which  we  would  exchange  the 
bill  of  lading. 

Commissioner  Proutt.  Wonld  you  do  it  here  or  somewhere  else? 

Mr.  HUBD.  At  Kansas  City. 

Mr.  DAT.  What  do  you  express  in  that  bill  of  ladingt  What  do  you 
write  into  it?    The  number  of  the  car? 

Mr.  HuKD.  If  it  is  requested ;  not  always. 

Mr.  Day.  The  consignor — is  he  named? 

Mr.  HuRD.  Tes,  sir. 

Mr.  Day.  The  consignee? 

Mr.  HuBU.  Yes,  sir. 

Mr.  Day.  The  character  of  the  traf&cf 

Mr.  HuED.  Tes,  sir. 

Mr.  Day.  The  weight? 

Mr.  HtTBD.  Yes,  sir. 

Mr.  Day.  Who  makes  out  these  bills  of  lading? 

Mr.  HxJED.  They  are  made  out  in  my  office  by  the  clerk. 

Mr.  Day.  They  are  not  written  up  by  the  shippers,  by  the  packers  ? 

Mr.  HURD.  We  have  had  none  that  way. 

Mr.  Day.  Is  the  rate  at  which  the  traffic  is  carried  named  in  the  bill 
of  lading? 

Mr.  HuRD.  It  may  be. 

Mr.  Day.  What  is  the  usual  practice? 

Mr.  Htjrd;  I  hardly  feel  competent  to  speak  on  the  usual  practice 
because  we  have  not  had  enough  of  it  to  signify. 

Mr.  Day.  I  am  speaking  of  either  dressed  beef  or  packing-house 
products. 

Mr.  Httrd.  Dressed  beef  we  issue  no  bills  of  lading  on  whatever. 

Mr.  Day.  What  substitute  is  used  for  a  bill  of  lading?  What  is  your 
procedure?  Whatdoyoudo?  How  do  you  keep  your  account?  What 
do  you  issue  to  the  shipper? 

Mr.  Htjrd.  We  issue  nothing  to  the  shipper.  He  calls  on  us  for 
nothing.  In  fact,  we  have  no  record  of  it  other  than  they  come  to  us 
with  copies  of  billing. 

Mr.  Day.  The  copies  of  billing  on  dressed  beef? 

Mr.  HUBD.  Yes,  sir;  copies  of  the  waybills. 

Mr.  Day.  Well,  now,  in  the  bills  of  lading  you  have  issued  in  the 
past  six  mouths,  in  what  instances  has  the  rate  been  inserted  in  the  bill 
of  lading? 

Mr.  HuBD.  I  do  not  know  that  it  has  or  has  not. 

Mr.  Day.  In  what  instances  do  you,  as  a  matter  of  course,  insert  it? 

Mr.  HuBD.  What  would  we  insert? 

Mr.  Day.  In  what  instances  is  the  rate  at  which  the  traffic  is  carried 
or  at  which  it  is  contracted  for  inserted  in  the  bill  of  lading? 

Mr.  HxTRD.  It  strikes  me  at  the  request  of  the  shipper  whether  or  not. 

Mr.  Day.  Otherwise  you  do  not  insert  it.  Who  writes  up  the  bills 
of  lading  in  your  office? 

Mr.  HuBD.  Mr.  Ledlie. 

Mr.  Day.  ,He  signs  your  name? 

Mr.  HuED.  My  name.  ■  * 

Mr.  Day.  How  long  have  you  been  agent  for  these  lines  here? 

Mr.  HuBD.  Two  years. 

Mr.  Day.  When  the  traffic  goes  out  over  one  of  the  lines  you  repre- 
sent, and  the  charges  are  prepaid,  who  are.they  paid  to? 

Mr.  HuBD.  It  may  be  in  one  instance  one  party  or  another.  I  do 
not  know. 
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Mr.  Day.  Are  they  paid  to  your  office  at  all  in  any  instance! 

Mr.  HuRD.  I  do  not  recall  any  instance. 

Mr.  Day.  Do  you  wish  the  Commission  to  anderstand  that  yoa  say 
it  has  not  been  paid  to  your  oflQce? 

Mr.  Htjrd.  It  may  have  been. 

Mr.  Day.  Has  that  occurred  this  month? 

Mr.  HuRD.  I  do  not  know  of  anything  this  month. 

Mr.  Day.  Any  instance  during  the  month  of  February? 

Mr.  HuRD.  I  do  not  know  of  anything  during  February. 

Mr.  Day.  You  mean  to  say  that  none  was  prepaid  during  February! 

Mr.  HuRD.  I  do  not  know  of  any. 

Mr.  Day.  Tour  books  show,  do  they! 

Mr.  HuRD.  I  do  not  know  whether  they  would  or  not. 

Mr.  Day.  What  books  do  you  keep?  What  sort  of  books  do  you 
keep  in  which  packing-house  products  or  dressed  beef  transported  by 
either  of  the  lines  you  represent  are  mentioned? 

Mr.  HuRD.  We  have  no  books,  no  bookkeeping  method. 

Mr.  Day.  What  sort  of  record  do  you  keep? 

Mr.  HuRD.  I  do  not  know  how  to  answer  that  question  as  to  a 
record. 

Mr.  Day.  What  sort  of  documentary  evidence  do  you  preserve  from 
day  to  day  or  week  to  week  respecting  packing-house  products  or 
dressed  beef  that  has  passed  across  the  Mississippi  River  by  either  of 
the  lines  you  represent! 

Mr.  HuRD.  We  enter  it  in  what  we  call  a  tonnage  book. 

Mr.  Day.  What  does  that  show! 

Mr.  HuRD.  It  shows  the  date,  the  car  number,  the  consignee,  the 
destination,  and  weight. 

Mr.  Day,  The  rate? 

Mr.  HtJRD.  It  may  show  the  rate. 

Mr.  Day.  Does  it  usually? 

Mr.  HuRD.  I  do  not  know  whether  it  does  or  not. 

Mr.  Day.  What  rate  does  it  show? 

Mr.  HuRD.  The  rate  from  which  the  record  is  made. 

Mr.  Day.  Does  it  show  the  rate  at  which  the  traffic  is  carried! 

Mr.  HuRD.  So  far  as  I  know. 

Mr.  Day.  Tou  say  yon  have  two  clerks  in  your  office,  two  assistants! 

Mr.  HuRD.  1  have  a  stenographer  and  clerk. 

Mr.  Day.  What  is  your  stenographer's  name! 

Mr.  HuRD.  A  lady,  Miss  Hardacre. 

Mr.  Day.  What  is  her  first  name! 

Mr.  HURD.  Kuth. 

Mr.  Day.  What  is  the  man  assistant's  name! 

Mr.  HuRD.  H.  L.  Ledlie. 

Mr.  Day.  Have  you  at  any  time  within  the  past  six  months  made 
any  assessment  or  presented  any  claim  to  any  of  the  roads  that  par- 
ticipated in  the  hauling  of  the  traffic  that  went  by  your  line — packing- 
house products  or  dressed  beef! 

Mr.  HuRD.  No,  sir, 

Mr.  Day.  Have  any  moneys  passed  through  your  hands — and  when 
I  speak  of  moneys  I  include  checks,  drafts,  or  any  evidence  of  the  right 
to  collect  money — passed  through  your  hands  in  the  past  six  months 
which  represented  a  refund  or  rebate  on  traffic  that  had  been  taken  by 
your  lines  to  points  east  of  the  Mississippi  invert 

Mr.  HuBD.  Has  any! 

Mr.  DAT.  Yes. 
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Mr.  HURD.  There  may  have. 

Mr.  Day.  When? 

Mr.  HURD.  I  do  not  know  of  any  particular  period. 

Mr.  Day.  How  about  the  month  of  February — any  in  February? 

Mr.  HuRD.  Tou  ask  me  whether  we  have  handled  any  moneys  during 
the  month  for  the  transportation  of  business? 

Mr.  Day.  Which  represented  a  rebate  or  refund  on  what  has  been 
paid? 

Mr.  HtTRD.  I  would  like  to  amend  my  answer  to  say,  there  has  not. 

Mr.  Day.  Do  you  quote  ocean  rates?  Do  you  quote  rates  from  Kan- 
sas Oity  on  packing-house  products  to  Liverpool  or  any  continental 
ports? 

Mr.  HcRD.  If  we  should  be  called  on  we  would. 

Mr.  Day.  Have  you  done  so  within  a  month? 

Mr.  HuRD.  I  may  have. 

Mr.  Day.  When? 

Mr.  HuRD.  I  do  not  know  when. 

Mr.  Day.  This  week? 

Mr.  HxjBD.  Fo,  sir. 

Mr.  Day.  Last  week? 

Mr.  HuBD.  I  do  not  recall  last  week. 

Mr.  Day.  Quote  them,  I  say — name  the  rate,  or  Mr.  Ledlie  represent- 
ing you? 

Mr.  HuBD.  Eates  may  have  been  quoted.  We  are  frequently  called 
up  over  the  telephone  to  name  rates. 

Mr.  Day.  I  ask  if  that  has  been  done  within  a  week? 

Mr.  HUBD.  I  could  not  say  whether  it  has  or  has  not. 

Mr.  Day,  How  about  last  week? 

Mr.  Htjrd.  It  is  possible. 

Mr.  Day.  What  rate  to  Liverpool  were  you  quoting  last  week? 

Mr.  Htjrd.  I  do  not  know  I  was  quoting  it. 

Mr.  Day.  Kame  a  rate  you  did  quote  last  week  to  some  foreign  port. 

Mr.  HuBD.  I  do  not  know  that  I  quoted  a  rate  last  week  to  a  foreign 
port. 

Mr.  Day.  Or  this  week? 

Mr.  HuBD.  Or  this  week. 

Mr.  Day.  Or  Mr.  Ledlie  quoted  for  yon? 

Mr.  HuRD.  I  do  not  know. 

Mr.  Day.  Name  some  rate  you  quoted  within  a  month  to  Liverpool 
or  a  continental  port. 

Mr.  HuRD.  I  do  not  recall  a  rate  quoted  to  Liverpool  or  a  continental 
port. 

Mr.  Day.  In  January,  then? 

Mr.  Htjrd.  I  do  not  recall. 

Mr.  Day.  How  was  that  rate  made  up  when  you  did  quote  it? 

Mr.  Htjbd.  I  do  not  remember. 

Mr.  Day.  When  you  quote  it,  how  do  you  make  up  the  rate  to  the 
continental  port  or  Liverpool  or  London  or  Glasgow? 

Mr.  HuRD.  I  think  I  answered  that  question. 

Mr.  Day.  Answer  it  again. 

Mr.  Htjbd.  The  ocean  rate  obtainable  from  time  to  time  added  to  the 
inland. 

Mr.  Day.  Added  to  the  full  inland? 

Mr.  HuBD.  Yes,  sir. 

Mr.  Day.  In  every  instance  the  full  inland  was  exacted  that  yea  did 
carry  it  at? 
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Mr.  HuRD.  I  do  not  know  that  we  have  always  computed  the  rates. 

Mr.  Day.  Did  you  have  anything  to  do  with  the  collecting  of  them? 

Mr.  HUED.  No,  sir. 

Mr.  Day.  When  you  quote  a  rate  to  any  foreign  port,  how  are  the 
ocean  charges  cared  for,  paid,  or  by  whom? 

Mr.  Htjrd.  They  may  be  prepaid  and  they  may  be  collected  at  the 
other  end. 

Mr.  Day.  When  prepaid,  who  pays  them  and  to  what  agency? 

Mr.  HuRD.  If  prepaid  they  would  be  paid  by  the  shipper. 

Mr.  Day.  Do  your  agencies  have  any  relation  to  agencies  in  New 
York  that  prepay  the  rate  to  you? 

Mr.  HuRD.  Forwarding  agents  in  New  York? 

Mr.  Day.  Yes,  sir. 

Mr.  HuRD.  No,  sir;  not  that  I  know  of. 

Mr.  Day.  Do  you  have  anything  to  do  with  quoting  an  ocean  rate, 
or  do  you  have  anything  to  do  with  the  payment  of  it? 

Mr.  HuRD.  Not  necessarily. 

Mr.  Day.  Do  you  at  all,  in  any  instance?    Have  you  paid  it? 

Mr.  HuRD.  I  do  not  know  of  any  instance. 

Mr.  Day.  You  said  that  in  the  bill  of  lading,  or  in  your  tonnage 
book,  the  weight  of  the  traffic  loaded  and  carried  by  your  lines,  or  the 
lines  you  represent,  is  stated.  What  is  the  purpose  of  Laving  the 
weight  stated  in  the  tonnage  book? 

Mr.  HuRD.  It  is  a  matter  of  an  abstract  of  billing. 

Mr.  Day.  Simply  an  abstract  of  the  billing? 

Mr.  HuRD.  Yes,  sir. 

Mr.  Day.  Does  the  statement  of  weight  serve  any  purpose  other  than 
the  formal  abstract  of  the  billing?  Do  you  use  that  weight  later  on  for 
any  purpose? 

Mr.  HuRD.  I  know  of  no  purpose  it  would  be  used  for. 

Mr.  Day.  So  far  as  the  keeping  of  your  accounts  are  concerned  or 
any  further  dealing  with  the  trafflc  is  concerned  you  might  as  well  not 
have  the  matter  set  down. 

Mr.  HuRD.  As  far  as  dealing  with  the  traific? 

Mr.  Day.  Yes. 

Mr.  HuRD.  It  is  simply  an  ofl&ce  convenience. 

Mr.  Day.  What  do  you  use  it  for? 

Mr.  HuRD.  Possibly  making  up  a  tonnage  statement;  possibly  in 
referring  to  it  sometimes. 

Mr.  Day.  For  what  purpose  might  you  refer  to  it? 

Mr.  HuRD.  We  might  be  called  upon  to  locate  a  delayed  shipment 
or  lost  shipment. 

Mr.  Day.  Or  if  referred  to  yon  for  the  purpose  of  adjusting  an 
account? 

Mr.  HuRD.  If  we  were  sent  papers  in  a  damage  claim  or  an  over- 
charge claim  it  would  probably  be  referred  to. 

Mr.  Day.  How  would  the  overcharge  be,  for  a  greater  weight  than 
actually  carried? 

Mr.  HuRD.  It  might  be. 

Mr.  Day.  How  do  you  ascertain  the  weight  set  down  in  the  tonnage 
book?    Is  the  weight  actually  represented  in  the  car? 

Mr.  HuRD.  We  do  not  know  it  to  be  a  fact. 

Mr.  Day.  From  whom  do  you  get  the  weight? 

Mr.  HuRD.  The  weights  are  from  copies  of  waybills. 

Mr.  Day.  Who  does  the  weighing? 
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Mr.  HuED.  The  weighing  done  at  Kansas  City  is  done,  I  believe,  by 
the  Western  Weighing  Association. 

Mr.  Day.  Do  they  weigh  all  cars  of  packing-house  products  and 
dressed  beef? 

Mr.  HuED.  I  do  not  know  that. 

Mr.  Day.  Do  they  generally  weigh  them? 

Mr.  HuED.  1  do  not  know  that. 

Mr.  Day.  Do  you  know  whether  they  have  an  agent  at  each  of  the 
packing  houses'? 

Mr.  HURD.  I  do  not  know  it  positively. 

Mr.  Day.  What  is  your  understanding? 

Mr.  HuED.  I  never  have  had  the  question  presented. 

Mr.  Day.  When  traflic  goes  along  with  charges  to  follow,  does  your 
office  have  anything  to  do  with  the  collection  of  the  charges'? 

Mr.  HuED.  No,  sir. 

Mr.  Day.  Then  for  the  past  six  months  the  only  function  your  office 
has  served  is  the  quoting  of  rates  and  the  exchange  of  billing.  Is 
that  it! 

Mr.  HuED.  Not  exactly. 

Mr.  Day.  Well,  what  is  it? 

Mr.  HuEB.  Soliciting  traffic. 

Mr.  Day.  What  else? 

Mr.  Htjed.  Looking  after  such  traffic  as  might  have  been  solicited 
and  secured. 

Mr.  Day.  What  else? 

Mr.  HXTED.  I  do  not  know  that  I  could  definitely  specify  anything 
else. 

Commissioner  Pi^ottty.  Tou  say  you  are  frequently  called  on  to 
quote  an  export  rate? 

Mr.  HuED.  Not  frequently,  no,  sir;  infrequently. 

Commissioner  Peouty.  Do  you  solicit  traffic  from  these  packers? 

Mr.  HuED.  I  call  upon  them  occasionally. 

Commissioner  Peouty.  What  for? 

Mr.  HuED.  For  the  purpose  of  enjoying  some  of  their  business. 

Commissioner  Peotjty.  Do  you  have  any  talk  with  them  about  rates  ? 

Mr.  HuED.  I  have  not  for  a  considerable  period. 

Commissioner  Peouty.  Why  not? 

Mr.  Htjed.  There  does  not  seem  to  have  been  any  object. 

Commissioner  Peouty.  You  have  been  here  about  two  years  now? 

Mr.  HuED.  Yes,  sir. 

Commissioner  Peouty.  And  has  it  been  true  all  the  time  that  your 
lines  did  not  carry  any  of  this  packing-house  traffic? 

Mr.  HuED.  Practically  none  of  it. 

Commissioner  Peouty.  They  never  carried  any? 

Mr.  HuED.  I  do  not  say  that.    We  have  carried  some  of  it. 

Commissioner  Peouty.  When  was  that? 

Mr.  HuED.  We  may  be  carrying  some  of  the  dressed  beef  business 
every  few  days,  some  every  week  possibly. 

Commissioner  Peouty.  I  am  talking  now  of  packing-house  products. 

Mr.  HuED.  We  have  carried  some  of  it. 

Commissioner  Peouty.  Your  lines  are  the  West  Shore  and  New 
York  Central? 

Mr.  HuED.  Our  lines  operate  over  those  two  railroads. 

Commissioner  Peouty.  You  reach  New  York  and  Boston  over  those 
lines? 

Mr.  HusD.  Yes,  sir. 
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Commissioner  Pbouty.  Ton  say  your  lines  operate  over  those  lines? 
Who  pays  the  expense  of  your  line? 

Mr.  HuKD.  I  understand  the  expenses  of  the  lines  are  paid  by  the 
railroads  interested  forming  the  line. 

Commissioner  Prouty.  What  are  the  railroads  interested? 

Mr.  HuRD.  I  believe  I  answered  that  question  in  specifying  how  the 
different  lines  operated. 

Commissioner  Proxtty.  I  did  not  hear  it  and  perhaps  we  can  get  at 
it  quicker  by  having  you  repeat  than  by  referring  back  to  it. 

Mr.  HuRD.  The  Eed  Line  operates  over  the  Lake  Shore  and  Michigan 
Southern  and  the  New  York  Central  to  New  York;  the  White  Line 
over  the  Lake  Shore  and  Michigan  Southern,  the  New  York  Central, 
and  the  Boston  and  Albany  to  Boston ;  and  to  Philadelphia  over  the 
Lake  Shore  and  Michigan  Southern,  the  New  York  Central,  and  the 
Philadelphia  and  Beading. 

Commissioner  Pbottty.  Now,  take  that.  You  reach  Boston  and  New 
York  over  the  New  York  Central  and  the  Lake  Shore  and  Michigan 
Southern? 

Mr.  HuRD.  Yes,  sir. 

Commissioner  Proxjtt.  Do  I  understand  you  to  say  that  those  lines 
never  carried  any  of  this  packinghouse  traffic — I  mean  the  line  you 
represent,  the  Eed  Line,  never  carried  any  of  this  traffic? 

Mr.  HuRD.  I  never  said  that  we  never  carried  any.  I  said  a  frac- 
tional portion. 

Commissioner  Prouty.  Have  they  ever  carried  any  considerable 
amount? 

Mr.  Htted.  Not  in  the  two  years  I  have  been  here. 

Commissioner  Proxjt  Y.  Have  you  ever  had  any  talk  with  the  packers 
about  that? 

Mr.  HuRD.  Yes,  sir. 

Commissioner  Protjty.  What  is  the  reason  they  do  not  send  their 
traffic  by  those  lines? 

Mr.  HtTED.  That  is  a  proposition  I  never  have  been  able  to  answer 
successfully  myself. 

Comissioner  Prouty.  You  say  that  recently  you  have  not  had  any 
talk  with  them  about  rates.    Did  you  originally? 

Mr.  HuRD.  A  rate  discussion  will  possibly  come  up  in  talking  with 
a  man.  He  may  want  a  rate  to  a  point.  We  would  quote  a  rate  if 
he  asked  for  it. 

Commissioner  Prouty.  Does  the  Eed  Line  feel  satisfied  that  you  do 
not  carry  any  of  that  traffic? 

Mr.  HuRD.  You  do  not  mean  individually? 

Commissioner  Prouty.  I  mean  the  line  itself;  are  they  satisfied? 

Mr.  HuKD.  I  hardly  think  they  are. 

Commissioner  Prouty.  Do  you  correspond  with  them  about  this 
situation? 

Mr.  HuRD.  Occasionally. 

Commissioner  Prouty.  What  do  yon  tell  them  the  reason  is  that  you 
do  not  carry  that  traffic — what  do  you  think  the  reason  is  that  you  do 
not  carry  it? 

Mr.  HuRD.  Well,  I  do  not  know  what  to  think. 

Commissioner  Prouty.  You  have  not  any  idea  about  it? 

Mr.  HuRD.  I  may  have  an  idea,  but  it  may  be  wrong. 

Commissioner  Prouty.  Do  you  understand  from  your  knowledge  of 
the  situation  here  that  rates  on  packing-house  products  are  maintained? 

Mr.  HuBD.  I  have  no  knowledge  to  the  contrary. 
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Oommissioner  ]?RorTY.  I  am  not  talking  about  knowledge.  You  have 
an  idea  or  impression.  From  what  you  hear  and  see,  do  you  understand 
that  rates  are  maintained  from  Kansas  City  to  New  York'! 

Mr.  HuBD.  I  hear  more  or  less  current  report  to  that  eiiect. 

Commissioner  Peouty.  To  the  effect  that  they  are  not  maintained 
or  that  they  are  maintained?  It  would  require  considerable  current 
report  to  convince  you  that  they  were  maintained. 

Mr.  Httbd.  I  can  not  say  it  has  actually  convinced  me. 

Commissioner  Peouty.  Have  you  ever  been  told  by  these  packers 
that  if  you  make  as  good  a  rate  as  other  lines  you  could  carry  that 
trafac? 

Mr.  HuED,  I  do  not  think  the  question  has  ever  been  up.  I  do  not 
think  I  have  been  told  that. 

Commissioner  Peouty.  That  is  all. 

Mr.  Day.  That  is  all. 

The  witness  was  excused. 

Mr.  Day  called  the  name  of  M.  M.  Vincent,  to  which  there  was  no 
response. 

Mr.  Day.  If  the  Commission  please,  this  witness,  Mr.  M.  M.  Vincent, 
was  duly  served  with  a  subpoena  and  the  return  is  made  by  the  United 
States  marshal.  He  executed  this  writ  by  reading  same  to  M.  M.  Vin- 
cent, March  13,  at  Kansas  City,  Mo.  Mr.  Marshal  [addressing  deputy 
marshal],  will  you  call  Mr.  M.  M.  Vincent  three  times  in  courf? 

The  deputy  marshal  called  the  name  of  M.  M.  Vincent  three  times  in 
a  loud  voice  In  the  court  room,  to  which  there  was  no  response. 

W.  J.  MoKoNE,  being  duly  sworn,  testified  as  follows : 

Mr.  Day.  Mr.  McKone,  what  is  your  business — your  occupation? 

Mr.  McKoNE.  I  have  charge  of  the  Jacob  Dold  Packing  Company 
and  Refrigerator  Car  Line. 

Mr.  Day.  Is  that  a  corporation  or  partnership? 

Mr.  MoKojNE.  The  car  line  is  owned  and  operated  by  the  Jacob  Dold 
Packing  Company,  which  is  a  corporation. 

Mr.  Day.  What  business  relations  do  you  have  to  the  Jacob  Dold 
Packing  Company  other  than  looking  after  the  car  line? 

Mr.  MoKoNK.  Well,  previous  to  a  year  and  a  half  ago  I  looked  after 
all  their  detail  business  in  the  way  of  shipments. 

Mr.  Day.  How  since  then? 

Mr.  McKoNE.  Since  then  I  have  their  business  in  general.  I  do  a 
little  of  everything  to  sustain  my  position. 

Mr.  Day.  How  many  cars  do  you  have  in  this  car  line  under  your 
charge? 

Mr.  MoKoNE.  I  think  we  have  about  226  or  230— under  230. 

Mr.  Day.  Are  they  all  refrigerator  cars? 

Mr.  MoKoNE.  No,  sir. 

Mr.  Day.  What  are  they? 

Mr.  MoKoNE.  We  have  refrigerator  cars,  tank  cars,  and  box  cars. 

Mr.  Day.  Other  than  refrigerator  cars? 

Mr.  McKoNB.  About  212  or  215. 

Mr.  Day.  What  mileage  do  you  receive  from  the  different  railroads 
over  which  your  cars  operate  on  your  refrigerator  cars? 

Mr.  McKoNE.  Well,  the  mileage  varies. 

Mr.  Day.  West  of  the  Mississippi  Eiver  ? 

Mr.  MoKoNE.  West  of  the  Mississippi  Biver  to  the  Colorado  line  I 
think  we  get  1  cent  a  mile. 

Mr.  Day.  And  east? 
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Mr.  McKoNB.  East  ofthe  Mississippi  Eiver  all  lines'pay  three-fourths 
of  a  cent. 

Mr.  Day.  Do  you  get  the  same  mileage  on  your  tank  and  box  cars* 

Mr.  MoKoNK.  No;   tank  cars  are  three-fourths  and  some  Eastern 
lines  only  pay  six-tenths. 

Mr.  Day.  What  do  you  get  on  box  cars! 

Mr.  McKoNE.  Six-tenths. 

Mr.  Day.  Do  you  get  mileage  both  ways  on  your  tank  cars? 

Mr.  McKoNB,  Yes,  sir. 

Mr.  Day.  Whether  they  are  full  or  empty? 

Mr.  McKoNE.  Yes,  sir. 

Mr.  Day.  Are  tank  cars  used  for  return  traflflc? 

Mr.  McKoNE.  Well,  I  do  not  know  any  case  where  any  were  used, 

Mr.  Day.  What  do  you  use  tank  cars  for — what  commodity  ? 

Mr.  MoKoNE.  We  used  them  at  that  time  in  shipping  lard. 

Mr.  Day.  What  do  you  use  them  for  now? 

Mr.  MoKoNE.  Oil. 

Mr.  Day.  Do  you  maintain  any  system  of  accounts  in  your  ofBce 
regarding  these  cars? 

Mr.  MoKoNE.  Yes,  sir. 

Mr.  Day.  What  accounts  do  you  keep  respecting  the  cars  and  their 
use? 

Mr.  MoKoNE.  We  have  a  mileage  record  with  all  parties  we  rent 
cars  to  or  loan  out.  They  give  us  a  report  every  morning  of  their  ship- 
ments. They  are  entered  up  on  this  recor^.  It  is  a, record  of  one  ot 
our  own  system.  Then,  we  get  junction  cards  from  every  junction  in 
the  United  States,  telling  where  the  cars  are,  what  line  they  have  been 
delivered  to,  and  we  figure  the  mileage  each  month  for  ourselves. 

Mr.  Day.  From  the  railroad  companies  or  any  transportation  com- 
pany do  you  get  any  compensation  for  the  use  of  your  cars  other  than 
the  mileage  you  have  mentioned? 

Mr.  McKoNE.  No,  sir. 

Mr.  Day.  Have  you  had  to  deal  with  the  securing  of  rates  on  the 
transportation  of  packing-house  products  during  the  past  six  months. 

Mr.  McKoNE.  We  have  not  shipped  any. 

Mr.  DAY.  Out  of  Kansas  City? 

Mr.  MoKoNB.  No,  sir. 

Mr.  Day.  Or  dressed  beef? 

Mr.  McKoNB.  No,  sir. 

Mr.  Day.  Your  works  here  were  destroyed  by  Are? 

Mr.  McKoNB.  September  2, 1899. 

Mr.  Day.  And  have  not  yet  been  restored? 

Mr.  MoKoNE.  We  have  not  killed  a  hoof  of  any  kind  of  stock  since 
the  fire. 

Mr.  Day.  Where  is  the  nearest  packing  house  of  the  Jacob  Bold 
Company? 

Mr.  MoKoNB.  We  have  one  at  Wichita,  Kans.,  and  one  at  Buffalo, 
N.  Y. 

Mr.  Day.  Have  you  had  anything  to  do  with  the  securing  of  rates 
during  the  past  six  months  on  traffic  from  the  Wichita  house? 

Mr.  MoKoNB.  No,  sir. 

Mr.  Day.  Who  has  been  dealing  with  that  subject  for  your  company? 

Mr.  MoKoNB.  There  is  a  man  by  the  name  of  P.  Miller. 

Mr.  Day.  What  is  his  title? 

Mr.  MoKoKE.  Well,  he  is  salesman  and  general  utility  man. 


APPENDIX  a.  813 

Mr.  Day.  What  is  Ms  first  namet 

Mr.  MoKoNE.  Frank. 

Mr.  Day.  Where  does  he  live? 

Mr.  McKoNB,  At  Wichita. 

Mr,  Day.  Traffic  destined  for  Atlantic  seaports  or  points  on  or  near 
the  Atlantic  coast,  taking  the  New  York,  Philadelphia,  or  Boston  rates, 
coming  from  your  Wichita  house,  does  that  come  by  the  Kansas  Oity 
gateway? 

Mr.  MoKowE.  Tea,  sir;  it  would  necessarily  be  obliged  to  come  here 
or  go  through  St.  Joseph,  or  pass  at  points  below  here  on  the  Missouri 
Pacific. 

Mr.  Day.  Tou  know  nothing  regarding  what  rates  have  been  secured 
on  that  traffic? 

Mr.  McKoNE.  No,  sir. 

Mr.  Day.  Tou  have  had  nothing  whatever  to  do  with  the  securing  oi 
rates  for  the  Jacob  Dold  Packing  Company  since  when? 

Mr.  McKoNB.  Since  September,  1899. 

Mr.  Day.  I  think  that  is  all  I  wish  to  ask  Mr.  MoKone. 

There  being  no  further  questions,  the  witness  was  excused. 

F.  M.  Gault,  being  duly  sworn,  testified  as  follows : 

Mr.  Day.  What  is  your  official  relation  to  fast-freight  lines  or  rail- 
roads, Mr.  Gault? 

Mr.  Gault.  I  am  agent  for  the  Lehigh  and  Wabash  Despatch? 

Mr.  Day.  What  roads — ^railroads — do  the  Lehigh  and  Wabash  operate 
over? 

Mr.  GAtTLT.  The  Wabash  and  the  Lehigh  Valley. 

Mr.  Day.  What  work  have  you  performed  for  that  line  here  during 
the  past  six  months?    What  has  been  the  general  scope  of  your  work? 

Mr.  Gault.  Principally  soliciting  west-bound  business. 

Mr.  Day.  Westbound  business? 

Mr.  Gault.  Yes,  sir;  westbound. 

Mr.  Day.  Have  you  anything  to  do  with  the  soliciting  of  packing- 
house products  or  dressed  beef? 

Mr.  Gault.  No,  sir. 

Mr.  Day.  Have  you  solicited  any? 

Mr.  Gault.  No,  sir. 

Mr.  Day.  Or  quoted  any  rates  on  any? 

Mr.  Gault.  No,  sir. 

Mr.  Day.  Do  you  quote  rates  out  on  east-bound  traffic? 

Mr.  Gault.  Yes,  sir;  I  do  whenever  I  have  inquiries  or  whenever  I 
can  locate  east-bound  business. 

Mr.  Day.  Have  you  had  auy  inquiries  for  rates  on  packing-house 
products  or  dressed  beef  within  the  last  six  months? 

Mr.  Gault.  No,  sir;  I  have  not. 

Mr.  Day.  Nor  have  you  quoted  any? 

Mr.  Gault.  No,  sir. 

Mr.  Day.  From  whom  do  you  get  your  rates  that  you  quote — the 
tariffs? 

Mr.  Gault.  From  our  manager's  office,  Mr.  M.  L.  Dougherty,  of 
Detroit. 

Mr.  Day.  He  is  manager  of  the  Lehigh  and  Wabash  Despatch? 

Mr.  Gault.  Yes,  sir. 

Mr.  Day.  From  any  other  do  you  get  rates  or  tariffs? 

Mr.  Gault.  Occasionally  from  the  Wabash  Bailroad. 
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Mr.  DAT.  Do  yon  get  any  from  the  Central  Freight  Association  or 
its  chairman,  Mr.  Tucker? 

Mr.  Gault.  'No,  sir. 

Mr.  DAT.  Or  from  any  otlier  freight  association  t 

Mr.  Gault.  No,  sir. 

Mr.  DAT.  Have  yon  seen  that  informal  or  unofficial  tariff  on  export 
trafllc  which  quotes  a25-cent  rate  east  of  Chicago? 

Mr.  Gault.  No,  sir. 

Mr.  DAT.  Have  you  heard  of  it? 

Mr.  Gault.  I  never  heard  of  it. 

Mr.  DAT.  Or  a  29  cent  rate  from  St.  Louis  or  the  Mississippi  Eiver? 

Mr.  Gault.  No,  sir. 

Mr.  DAT.  On  export  traffic  ? 

Mr.  Gault.  No,  sir. 

Commissioner  Proutt.  Does  your  line  issue  a  bill  of  lading  fipom 
here  to  New  York? 

Mr.  Gault.  We  would  if  we  were  called  on. 

Commissioner  Proutt.  You  would  not  ask  anybody  for  the  chance, 
but  if  they  came  and  asked  you  to  you  would  do  it? 

Mr.  Gault.  If  any  shipment  moved  over  our  line  and  they  wished 
to  surrender  the  railroad  bill  of  lading,  we  would  issue  our  bill  of  lading 
in  lieu  of  that. 

Commissioner  Proutt.  Have  you  done  that? 

Mr.  Gault.  Not  on  packing-house  business.  We  have  not  handled 
any. 

Commissioner  Clements.  Why  do  you  not  get  any  of  that  business? 
Is  it  because  you  do  not  want  it,  do  not  solicit  it? 

Mr.  Gault.  That  is  it.  The  understanding  is,  and  my  instructions 
are,  to  look  after  west  bound  business,  and  I  am  required  to  be  out  of 
Kansas  City  two-thirds  of  the  time;  consequently  I  could  not  keep  in 
touch  with  the  packers. 

Commissioner  Proutt.  Do  you  know  who  represents  the  Lehigh 
Valley  and  Wabash  in  soliciting  packing-house  freight  here  in  Kansas 
City? 

Mr.  Gault,  They  have  not  handled  any  and  I  do  not  know  of  any- 
body soliciting  it. 

Commissioner  Proutt.  You  mean  the  roads  have  not  handled  any; 
the  Wabash  and  Lehigh  Despatch,  made  up  of  the  Lehigh  and  Wabash 
roads,  have  not  handled  any  packing- house  business  since  1899? 

Mr.  Gault.  Yes,  sir. 

Commissioner  Clements.  It  does  move  over  the  Wabash  road  away 
from  here,  does  it  not? 

Mr.  Gault.  1  have  no  knowledge  of  it. 

Commissioner  Clements.  Well,  what  is  your  general  information! 

Mr.  Gault.  I  would  have  no  information  except  it  moved  over  the 
Wabash  and  Lehigh  Valley  both. 

Commissioner  Fifee.  Have  you  any  idea  what  roads  carry  the  bulk 
of  this  packing-house  business  to  the  East? 

Mr,  Gault.  I  have  no  information  in  regard  to  that. 

Commissioner  Fifer.  That  is  all. 

The  witness  was  excused. 

W.  N.  Marshall,  being  duly  sworn,  testified  as  follows: 

Mr.  DAT.  What  is  your  occupation? 

Mr,  Marshall.  Agent  for  the  Nickel  Plate  Line. 

Mr.  Day.  Any  other  line? 
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Mr.  Marshall.  'No,  sir. 

Mr.  Day.  That  is  a  fast  freight  line? 

Mr.  Marshall.  Tes,  sir. 

Mr.  Day.  Over  what  railroads  does  the  Nickel  Plate  Line  operate? 

Mr.  Marshall.  Well,  it  operates  over  any  Hue  up  to  the  Mississippi 
Elver  that  we  can  secure  the  business  over ;  then  it  operates  over  the  Big 
Four  out  of  Bast  St.  Louis;  it  operates  over  the  Lake  Brie  and  West- 
ern outof  Blooinington,  and  over  the  New  York,  Chicago  and  St.  Louis 
out  of  Chicago.  The  New  York,  Chicago  and  St.  Louis  forms  the  line 
to  Buffalo.  East  of  Buffalo  it  operates  over  the  West  Shore;  Boston 
and  Maine;  New  York,  New  Haven  and  Hartford,  and  the  Philadelphia 
and  Reading. 

Mr.  Day.  How  long  have  you  been  agent  for  that  line  here? 

Mr.  Marshall.  About  three  and  a  half  years. 

Mr.  Day.  During  the  past  month  have  you  secured  any  packing- 
house products? 

Mr.  Marshall.  I  could  not  say  as  to  the  exact  time. 

Mr.  Day.  Well,  within  the  last  two  months? 

Mr.  Marshall.  Yes,sir;  within  the  last  two  months  we  have. 

Mr.  Day.  Have  you  solicited  the  traffic? 

Mr.  Marshall.  Yes,  sir. 

Mr,  Day.  How  many  people  have  you  in  your  employ? 

Mr.  Marshall.  I  have  a  clerk  and  stenographer. 

Mr.  Day.  What  are  the  functions  of  the  clerk  ? 

Mr.  Marshall.  Well,  he  does  the  clerical  work  of  the  office. 

Mr.  Day.  You  quote  the  rates? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  From  what  source  do  you  get  your  rates? 

Mr.  Marshall.  From  the  tariff's. 

Mr.  Day.  Who  furnishes  you  with  the  tariff's? 

Mr.  Marshall.  Well,  I  use  the  different  rates  of  the  Western  lines 
principally  on  through  business.    They  publish  tariffs  to  the  Missis- 
sippi Kiver  and  I  use  them. 
,     Mr.  Day.  From  what  source  do  you  get  them  ? 

Mr.  Marshall.  We  secure  them  from  the  agents  of  the  Western 
roads. 

Mr.  Day.  Did  you  hear  anything  of  this  tariff'  I  have  mentioned 
here;  this  unofficial  tariff  of  29  cents  from  the  Mississippi  Kiver  to  New 
York  and  25  cents  east  of  Chicago? 

Mr.  Marshall.  I  have  not  heard  of  any  tariff. 

Mr.  Day.  Or  rate? 

Mr.  Marshall.  I  have  heard  of  the  rate. 

Mr.  Day.  Have  you  seen  a  copy  of  the  ])aper? 

Mr.  Marshall.  No,  sir ;  I  have  not.    There  is  not  any  tariff. 

Mr.  Day.  I  am  speaking  of  a  paper,  an  authorization. 

Mr.  Marshall.  Yes,  sir;  I  have. 

Mr.  Day.  Where  did  you  get  that? 

Mr.  Marshall.  I  received  notice  from  some  official  of  the  Lake  Erie 
and  Western  road  stating  that  after  the  1st  of  March  or  10th  of  March 
they  would  not  accept  anything  less  than  their  regular  proportion  of  a 
minimum  rate  of  29  cents  from  the  Mississippi  River  on  export  provi- 
sions. 

Mr.  Day.  What  was  the  published  tariff  from  the  Mississippi  River 
to  New  York  at  that  time? 

Mr.  Marshall.  Thirty -five  cents  on  domestic  provisions.  There  is 
none  issued  on  export  provisions. 
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Mr.  Day.  Did  you  carry  any  export  traffic  the  last  month? 

Mr,  Marshall.  Yes,  sir — well,  I  would  not  say  as  to  the  last  month. 
You  asked  a  while  ago  as  to  the  last  two  months. 

Mr.  Day.  Well,  the  last  two  months? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day,  At  wliat  rate  did  you  take  that? 

Mr.  Marshall.  I  took  that,  I  think,  at  27^  cents  from  the  Mississippi 
River. 

Mr.  Day.  Did  you  carry  any  domestic  traffic  at  a  lower  rate  than  the 
published  rate? 

Mr.  Marshall.  No,  sir. 

Mr.  Day.  Did  you  carry  any  domestic  traffic  at  all? 

Mr.  Marshall.  No,  sir. 

Mr.  Day.  How  do  you  determine  when  traffic  is  offered  you  for  export 
that  it  is  in  fact  export  traffic? 

Mr.  Marshall.  We  require  them  to  furnish  us  a  bill  of  lading  from 
the  Western  line  showing  that  it  is  for  export.  It  contains  the  export 
marks  and  states  what  steamship  line  it  goes  by  and  what  port  it  is 
cleared  from  and  the  date  generally  of  the  sailing  of  that  steamer. 

Mr.  Day.  That  is  shown  in  the  bill  of  lading  issued  by  the  initial 
line? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  You  take  up  that  bill  of  lading  and  issue  a  new  one? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  And  you  issue  a  new  bill  of  lading  to  a  foreign  port! 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  And  the  rate  you  made  up  of  27^  cents  from  the  Mississippi 
River  plus  the  ocean  rate  to  the  point  of  destination  ? 

Mr.  Marshall.  And  plus  the  rate  west  of  the  Mississippi  River. 

Mr.  Day.  Now,  what  route  did  that  traffic  take  out  of  here? 

Mr.  Marshall.  That  went  over  the  O.,  K.  0.  &  E.  from  here  to 
Quincy,  and  at  Quincy  it  took  the  C,  B.  &  Q.  to  Peoria;  from  Peoria 
it  went  over  the  Lake  Erie  and  Western  to  Postoria,  and  from  Fostoria 
it  went  over  the  Nickel  Plate  to  Buffalo;  from  Buffalo  to  Rotterdam 
Junction  over  the  West  Shore,  and  then  over  the  Boston  and  Maine. 

Mr.  Day.  How  much  was  there  of  that  traffic? 

Mr,  Marshall.  About  fourteen  cars. 

Mr.  Day.  Whose  traffic  was  it? 

Mr.  Marshall.  Fowler's. 

Mr.  Day.  Who  did  you  negotiate  with  representing  Fowler  for  that 
traffic? 

Mr.  Marshall.  I  did  not  negotiate  with  Fowler  at  all.  I  negotiated 
with  the  Western  road. 

Mr.  Day.  Who  did" you  quote  the  rate  to? 

Mr.  Marshall.  I  quoted  the  rate  to  Mr.  Moore. 

Mr.  Day.  Who  is  he? 

Mr.  Marshall.  Assistant  general  freight  agent. 

Mr.  Day.  Of  the  Kansas  City  connecting  road? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  What  rate  was  quoted  up  to  the  Mississippi  River  in  that 
deal? 

Mr.  Marshall.  I  could  not  tell  you. 

Mr.  Day.  Mr.  Moore  negotiated  with  the  packer? 

Mr.  Marshall.  For  a  through  rate. 

Mr.  Day.  And  you  negotiated  with  Mr.  Moore  for  a  rate  east  of  the- 
Mississippi  River? 
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Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  Now,  who  were  the  charges  paid  tot 

Mr.  Marshall.  They  were  paid  to  him. 

Mr.  Day.  Was  the  traffic  prepaid  all  the  way  through  1 

Mr.  Marshall.  I  could  not  say  as  to  that. 

Mr.  Day.  What  was  the  agreement? 

Mr.  Marshall.  I  will  take  that  back.  The  irilatid-charges  were  paid 
on  some  of  it,  and  I  think  they  were  paid  all  the  way  through  on  some 
of  the  other  stuff, 

Mr.  Day.  And  prepaid  here? 

Mr.  Marshall.  Yes,  sir;  they  were  prepaid  to  Mr.  Moore,  and  he 
prepaid  to  me  east  of  the  Mississippi  Eiver. 

Mr.  Day.  Well,  are  there  any  other  instances  that  you  remember  of 
like  character  or  similar  character  within  the  past  six  months? 

Mr.  Marshall.  Well,  there  may  have  been  and  probably  were,  but 
I  can  not  just  remember  any  specific  case  just  now. 

Mr.  Day.  Generally  that  was  the  form  of  procedure? 

Mr.  Marshall.  Yes,  sir;  export  rates  have  never  been  maintained 
out  of  Kansas  City  on  provisions  and  never  will  be.  Tliey  can  not  be 
maintained.  There  is  no  system  by  which  you  can  make  an  inflexible 
rate  on  export  provisions  out  of  Kansas  City.    It  can  not  be  done. 

Commissioner  Prouty.  Why  not? 

Mr.  Marshall.  Well,  we  have  to  meet  the  competition  of  New 
Orleans,  Savannah,  Charleston,  and  all  those  ports;  Newport  News, 
Norfolk,  and  everywhere  else,  and  if  we  want  to  get  any  share  of  the 
business  we  have  to  meet  the  rate  made  by  tliose  ports. 

Commissioner  Prouty.  If  yon  make  an  inflexible  rail  rate  to  all 
ports,  would  not  Boston  and  New  York  take  their  share  of  that  busi- 
ness? 

Mr.  Marshall.  No,  sir ;  they  would  not  get  it. 

Commissioner  Protjty.  The  ships  there  are  not  anxious  enough  for 
that  kind  of  traffic  to  take  it? 

Mr.  Marshall.  The  inland  rate  cuts  the  figure. 

Commissioner  Prouty.  Suppose  the  inland  rate  was  absolutely 
fixed? 

Mr.  Marshall.  If  you  fix  the  same  inland  rate  to  New  Orleans  and 
the  ocea'^  rate  was  the  same,  it  could  be  maintained. 

Commissioner  Prouty.  But  the  ocean  rate  is  not  the  same.  Sup- 
pose you  gentlemen  maintain  an  inflexible  rate,  would  not  ocean  com- 
petition then  divide  up  this  traffic  in  as  equitable  a  way  as  railroad 
competition  does  now? 

Mr.  Marsqall.  I  do  not  think  it  would. 

Commissioner  Prouty.  Have  you  any  reason  to  suppose  it  would 
not? 

Mr.  Marshall.  Yes,  sir. 

Commissioner  Prouty.  State  what  it  is. 

Mr.  Marshall.  Well,  there  are  steamers  that  go  out  of  New  Orleans 
and  the  Southern  ports  with  light  tonnage.  There  are,  more  tramp 
steamers  coming  to  those  ports  than  the  Northern  ports,  and  they  will 
take  business  for  almost  anything.  I  have  heard  of  a  rate,  and  have 
reason  to  suppose  it  was  made,  on  which  some  export  business  moved 
from  Kansas  City  to  Hamburg,  and  that  business  moved  at  a  lower 
rate  through  from  Kansas  City  through  to  Hamburg  than  the  inland 
rate  from  Kansas  City  to  Baltimore. 

Commissioner  Yeomans.  On  domestic! 

Mr.  Marshall.  Yes,  sir. 
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Commissioner  Prouty.  Now,  the  testimony  in  other  cases  has  been 
that  the  cheapest  rates  have  been  secured  by  regular  line  steamers, 
not  tramp  steamers. 

Mr.  Marshall.  That  is  the  case  where.you  have  no  tramp  steamers, 
but  I  have  had  some  experience  with  export  business  from  Fernandina, 
Fla.,  and  Savannah,  Ga.,  in  the  phosphate  business.  That  is  aside 
from  packinghouse  products,  but  the  same  rule  will  govern.  I  have 
known  of  vessels  to  come  to  Fernandina  partly  loaded  and  go  to  Savan- 
nah and  take  turpentine,  for  instance,  for  ballast. 

Commissioner  Prouty.  The  statement  you  make  is  often  made,  and 
1  wanted  to  get  at  why  it  was  not  possible  to  maintain  a  fixed  inland 
rate  and  let  the  ocean  competition  divide  the  traffic.  Now  you  seek 
and  virtually  engage  the  ocean  carrier. 

Mr.  Marshall.  We  do  to  a  certain  extent,  but  very  frequently  the 
ocean  steamers  make  a  lower  rate.  1  have  known  ocean  steamship 
companies  to  reduce  their  rate  on  export  packing  house  products  where 
we  would  ask  special  quotations.  For  instance,  I  was  accustomed  to 
getting  a  line  of  rates  from  our  foreign  freight  agents  from  New  York 
and  Boston  every  Saturday  or  Monday  morning,  and  I  would  furnish 
tliem  to  packers.  These  rates  were  made  for  a  certain  clearance  from 
the  seaboard  and  I  would  notify  the  packers  of  the  rates  and  the  clear- 
ance. They  would  probably  come  back  and  say,  "  Here,  I  can  use" — if 
they  were  making  a  20  shilling  rate  to  Christiania — they  would  say,  "I 
can  use  a  17.6  rate  if  you  can  get  it."  I  would  offer  the  steamship  com- 
pany the  business  at  that  rate  and  they  would  accept  it.  That  is  fre- 
quently done. 

Commissioner  Proxtty.  Do  you  negotiate  mostly  with  the  packers 
or  tl:e  railroads  that  lead  out  of  Kansas  City  ? 

Mr.  Marshall.  Generally  the  packers. 

Commissioner  Prouty.  Do  you  have  any  line  out  of  Kansas  City 
over  which  you  oijerate? 

Mr.  Marshall.  No;  any  of  them. 

Commissioner  Prouty.  If  a  packer  told  yon  what  kind  of  a  rate  you 
could  ship  on,  you  would  go  around  to  these  men  at  Kansas  City  and 
try  to  get  a  combination  to  move  the  stuff?    Is  that  right? 

Mr.  Marshall.  No;  I  have  at  times  asked  a  Western  road  what 
kind  of  a  rate  they  would  make  on  so  many  cars,  but  not  frequently. 

(JoMimissioner  Prouty.  Do  you  understand  that  the  rates  from  here 
to  the  Mississippi  Kiver  have  been  maintained? 

Mr.  Makshall.  I  understand  they  have  been. 

Commissioner  Prouty.  And  what  cutting  has  been  done  has  been 
done  east  of  the  Mississippi  Eiver? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Day.  What  evidence  have  you  that  this  traffic  billed  for  export 
is  not  diverted  at  the  coast  for  Atlantic  seaboard  use? 

Mr.  Marshall.  Simply  the  fact  that  the  bill  of  lading— the  initial 
line  bill  of  lading — I  issue  the  export  bill  on  it  and  send  to  our  foreign 
freight  agent,  together  with  a  manifest  of  the  stuff  to  the  steamship 
company.    That  is  as  far  as  my  knowledge  of  the  business  goes. 

Mr.  Day.  Have  you  any  reason  to  suppose  that  in  instances  it  is 
diverted  at  the  coast  and  not  exported  in  fact? 

Mr.  Marshall.  No,  I  have  not.    I  never  knew  a  case  of  that  kind. 

Mr.  Day.  Take  this  instance  you  have  given  here  of  14  cars,  which 
1  understand  you  to  say  is  an  example  of  the  way  the  business  is 
transacted  for  export 

Commissioner  Clements.  Was  that  all  for  export? 
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Mr.  Maeshall.  Yes,  sir. 

Mr.  Day.  Was  the  rate  uamed  in  the  bill  which  you  issued  in  taking 
up  the  local  billing? 

Mr.  Mabshajll.  In  the  export  bill  of  lading  1 

Mr.  Day.  Yes. 

Mr.  Marshall.  In  some  cases  the  ocean  rate  was  inserted  in  the 
bill  of  lading  and  the  inland  charges  prepaid,  marked  prepaid  on  that 
bill. 

Mr.  Day.  And  in  other  instances? 

Mr.  Marshall.  In  the  other  instances  all  charges  were  prepaid, 
both  the  inland  and  the  ocean. 

Commissioner  Clements.  Why  was  that  difference  made?  Why 
was  some  prepaid  to  the  ocean  and  some  all  the  way? 

Mr.  Marshall.  Well,  that  is  something  I  know  nothing  about,  but 
I  presume  it  is  caused  by  the  fact  that  the  packer  sells  the  stuff  at  the 
seaboard. 

Commissioner  Clements.  But  this  was  all  for  export. 

Mr.  Marshall.  Yps,  sir;  he  sells  it  delivered  at  the  seaboard,  and 
the  consignee  accepts  it  subject  to  ocean  charges. 

Commissioner  Clements.  What  is  there  to  prevent  him  selling  it  to 
somebody  at  the  seaboard  and  not  have  it  go  farther,  and  not  pay  any 
more? 

Mr.  Marshall.  Well,  I  do  not  know  that  there  is  anything  to  pre- 
vent him  if  he  wants  to  do  it  and  railway  companies  will  allow  him,  but 
I  have  never  had  an  instance  arise  where  we  have  not  got  the  clearance 
advices  from  the  seaboard.  We  always  get  from  the  seaboard  agents 
telegraphic  advices,  confirmed  by  mail,  that  these  different  shipments 
on  which  our  bill  of  lading  is  out  have  cleared  on  certain  steamers. 

Commissioner  Clements.  Do  you  not  think  it  likely  where  railroads 
pay  rebates  to  get  shipments  and  where  shippers  are  willing  to  accept 
them  that  both  parties  would  be  willing  to  bill  at  the  foreign  rate  to 
seaboard  and  then  take  it  out  there? 

Mr.  Marshall.  No;  I  do  not. 

Commissioner  Clements.  Do  yon  not  think  that  the  same  set  of 
fellows  that  would  do  one  thing  would  do  the  other?     ■ 

Mr.  Marshall.  I  do  not  think  the  railroads  would  do  business  that 
way.  If  they  want  to  cut  a  rate,  they  will  cut  it  outright,  and  will  not 
let  all  the  people  in  creation  know  about  it. 

Commissioner  Clements.  Well,  if  they  did  not  want  everybody  to 
know  it,  would  not  that  be  as  convenient  a  way  as  any? 

Mr.  Marshall.  Well,  it  could  be  done  that  way,  but  I  know  of  no 
instance  where  it  has  been  done. 

Commissioner  Clements.  Now,  as  a  matter  of  history — you  have 
been  In  the  business  at  fernandina  and  other  places,  and  doubtless 
know  the  ways  of  shippers,  and  railroads  as  well — it  is  true  that  in 
times  past  rates  have  been  very  much  demoralized,  trafflc  moving  at 
less  than  the  published  rates. 

Mr.  Marshall.  I  have  heard  that. 

Commissioner  Clements.  Did  you  not  believe  it?  Were  you  not 
satisfied  that  it  was  so? 

Mr.  Marshall.  It  was  on  export,  but  I  never  knew  the  time  that 
we  ever  had  cases  up  where  we  had  to  pay  on  domestic  business. 

Commissioner  Clements.  I  am  not  asking  now  for  particular  in- 
stances of  your  traffic,  but  in  regard  to  the  general  situation  in  regard 
to  domestic  as  well  as  foreign.     lias  there  not  been  at  times  in  the  last 
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few  years  a  period  when  it  was  generally  known  to  a  moral  certainty 
that  rates  were  not  being  maintained? 

Mr.  Marshall.  Oh,  yes,  sir. 

Commissioner  Clements.  So  there  is  no  mistaking  a  condition  of 
that  sort  by  a  practical  railroad  man  such  as  you  when  it  comes  about. 
You  always  know  when  that  condition  is  prevailing? 

Mr.  Marshall.  Well,  there  are  certain  people  in  the  railroad  world 
who  have  an  idea  that  rates  are  always  demoralized.  They  are  not 
able  to  get  the  business  that  they  think  they  ought  to  get  against  com- 
petitors, and  are  always  accusing  them  of  cutting  rates.  That  does  not 
follow  that  such  a  situation  exists.  This  man  may  not  be  as  clever, 
may  not  be  as  well  liked,  may  not  have  as  many  cigars  to  burn  up  as 
the  other  man,  and  may  not  get  the  business. 

Commissioner  CLEMENTS.  All  those  things  count.  One  is  a  good 
politician  and  the  other  is  not.  Still  it  is  a  fact  that  a  practical  rail- 
road man  in  the  business,  hustling  for  all  the  business  he  can  get, 
knows  when  a  condition  of  that  sort  exists. 

Mr.  Marshall.  Yes,  sir;  he  should  if  he  is  up  to  his  business. 

Commissioner  Clements.  Before  it  goes  on  long. 

Mr.  Marshall.  Yes,  sir;  if  he  knows  his  business  he  ought  to 
determine. 

Commissioner  Clements,  You  have  been  through  a  period  of  that 
sort  here,  have  you  not? 

Mr.  Marshall.  Yes,  sir;  I  have. 

Commissioner  Clements.  You  have  seen  it  when  it  got  back  for  a 
time  to  where  everybody  was  trying  to  maintain  the  rate! 

Mr.  Marshall.  Yes,  sir. 

Commissioner  Clements.  Well,  now,  what  has  been  the  condition 
the  last  three  or  four  months,  according  to  your  best  judgment  and 
knowledge  of  the  situation  ? 

Mr.  Marshall.  Well,  the  situation  on  export  business 

Commissioner  Clements.  I  am  not  asking  you  for  particular  detailed 
facts,  but  how  is  the  situation  in  general? 

Mr.  Marshall.  Well,  Mr.  Clements,  we  are  not  in  the  market  for 
domestic  business.  We  do  not  want  it.  I  have  been  instructed  not  to 
solicit  it  a,t  tariff  rates,  so  I  am  not  in  a  position  to  say  what  the  situa- 
tion is  as  to  that.  We  have  also  been  practically  out  of  the  market  for 
months  for-  any  provision  business. 

Commissioner  Clements.  You  mean  dressed  beef? 

Mr.  Marshall.  Yes,  sir;  we  do  not  want  dressed  beef  or  packing- 
1 1 ouse  products;  have  not  wanted  them  for  months.  Our  connections 
east  have  been  blocked.  The  Fitchburg  road  has  been  blocked  and 
trafflc  I  had  secured  had  to  be  diverted  to  other  lines — has  gone  over 
the  Boston  and  Albany  instead  of  the  Fitchburg.  The  West  Shore 
and  New  York  Central  have  been  blocked  with  grain  and  flour  from 
the  Northwest  for  months,  and  they  did  not  want  this  business,  and  I 
have  not  been  in  a  position  to  go  after  it  at  all  or  secure  it;  conse- 
quently I  am  not  in  a  position  to  tell  you  what  the  situation  on  packing- 
house business  has  been  since  last  October.  Right  at  the  present  time 
my  instructions  are  to  take  no  packing-house  products  at  all.  We  do 
not  want  them.  As  far  as  the  Mckel  Plate  road  is  concerned — Judge 
Day  spoke  about  that  29-cent  rate  from  the  Mississippi  River — as  far 
as  the  Nickel  Plate  is  concerned,  they  are  not  a  party  to  that.  They 
will  not  accept  this  29J  cents  from  the  Mississippi  River. 

Commissioner  Clements.  What  business  are  you  here  for!  What 
business  do  you  solicit? 
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Mr.  Marshall.  I  am  not  solicibiug  mucli  of  anything,  on  account  of 
this  blockade,  hut  I  go  after  everything  in  sight  when  I  am  prepared 
to  handle  it.  Some  export  business  that  went  out  of  here  in  August 
did  not  reach  the  seaboard  until  February.  That  will  give  you  an  idea 
of  what  kind  of  condition  they  "were  in. 

Commissioner  Clements.  That  is  all. 

There  being  no  further  questions  the  witness  was  excused. 

Commissioner  Clements.  We  will  suspend  until  2  o'clock. 

At  12.35  o'clock  p.  to.  the  Commission  took  a  recess  until  2  o'clpck  p.  m. 

AFTER  RECESS. 

2  o'clock  p.  M. 
Commissioner  Clements.  Who  will  you  call  next,  Mr.  Day's 
Mr.  Day.  Mr.  H.  C.  Golden. 

H.  C.  Golden,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Golden,  what  fast  freight  line  are  you  agent  for  here? 

Mr.  Golden.  The  Star  Union. 

Mr.  Day.  How  long  have  you  been  connected  with  the  Star  Union  1 

Mr.  Golden.  Some  seventeen  years. 

Mr.  Day.  How  long  have  you  been  here? 

Mr.  Golden.  Four  years. 

Mr.  Daa'.  Eegarding  packing-house  products  and  dressed  beef,  has 
your  line  been  carrying  these  products? 

JMr.  Golden.  Yes,  sir. 

Mr.  Day.  Within  the  last  six  months? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day^.  For  domestic  or  export,  or  both? 

Mr.  Golden.  Principally  domestic. 

Mr.  Day.  What  road  does  your  line  operate  overt 

Mr.  Golden,  Over  the  Pennsylvania  system. 

Mr.  Day.  How  from  here? 

Mr.  Golden.  Over  any  of  the  lines  from  here. 

Mr.  Day.  And  the  Pennsylvania  by  way  of  Chicago  or  St.  Louis? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  At  either  Chicago  or  St.  Louis  it  meets  the  Pennsylvania 
lines? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  At  what  rate  during  the  months  of  January  and  February 
did  you  take  trafllc  to  New  York  from  here — that  traific  named? 

Mr.  Golden.  Domestic? 

Mr,DAY.  Domestic;  yes,  sir;  dressed  beef  or  packing-house  products. 

Mr.  Golden.  At  the  tariff. 

Mr.  Day.  Have  you  made  any  concessions  from  the  tariff  t 

Mr.  Golden.  Not  on  domestic  business. 

Mr.  Day.  You  maintained  the  tariff  rates? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  Now,  on  export  business  how  have  you  made  up  your  rates? 

Mr.  Golden.  We  have  taken  some  export  business  on  a  basis  of  the 
through  rate  named  from  the  Mississippi  Eiver,  including  the  ocean 
rate. 

Mr.  Day.  What  do  you  mean  by  the  through  rate  from  the  Mississippi 
River? 

Mr.  Golden.  The  rate  from  tlie  Mississippi  River,  including  the  ocean 
rate,  would  make  the  through  rate. 
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Mr.  Day.  What  was  the  rail  rate  from  the  Mississippi  Eiver  to  tide 
water  which  you  collected  for  the  inland  haul? 

Mr.  Golden.  Twenty  niu^  cents. 

Mr.  Day.  The  published  tariff'  rate  at  that  time  was  35  cents,  was  it 
not? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  Where  did  you  get  your  instructions  to  carry  export  from 
the  Mississippi  River  at  the  29-ceut  rate? 

Mr.  GpLDEN.  There  were  no  specific  instructions. 

Mr.  Day.  Your  authority,  then? 

Mr.  Golden.  In  Chicago  the  matter  was  talked  over  among  our 
oiBcials  and  I  was  asked  what  was  the  going  rate.  I  figured  it  to  be 
about  29  cents  and  I  took  the  property  on  that  rate.  There  were  no 
written  instructions  to  that  effect. 

Mr.  Day.  You  had  no  written  authority  or  no  written  consent? 

Mr.  Golden.  No,  sir. 

Mr.  Day.  Or  paper  or  statement? 

Mr.  Golden.  No,  sir. 

Mr.  Day.  What  was  the  rate  east  of  Chicago  ? 

Mr.  Golden.  Our  proportion  of  the  through  rate? 

Mr.  Day.  Of  which  rate? 

Mr.  Golden.  Of  the  29  cents. 

Mr.  Day.  Which  was  about  what— 25? 

Mr.  Golden.  Eighty  per  cent,  first  deducting  the  terminals  of  3 
cents. 

Mr.  Day.  At  Chicago  or  at  New  York? 

Mr.  Golden.  At  New  York. 

Mr.  Day.  And  you  took  your  export  trafHc  from  any  port  on  the  same 
basis— Boston  29? 

Mr.  Golden.  I  did  not  take  any  to  Boston. 

Mr.  Day.  What  was  the  rate  to  Philadelphia? 

Mr.  Golden.  Twenty-seven. 

Mr.  Day.  Just  the  usual  dift'erential? 

Mr.  Golden.  Yes,  sir;  the  diflerential. 

Mr.  Day.  And  Baltimore  i 

Mr.  Golden.  I  did  not  take  any  to  Baltimore.  It  would  have  been 
20  cents. 

Mr.  Day.  Three  cents  differential? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  What  is  the  rate  now  on  export  that  you  are  contracting 
now  to  carry  it /or? 

Mr.  Golden.  I  am  not  contracting.    I  can  not  get  it. 

Mr.  Day.  Do  you  seek  to  get  it  at  that  rate? 

Mr.  Golden.  I  have  been ;  yes,  sir. 

Mr.  Day.  And  do  not  get  any? 

Mr.  Golden.  No,  sir. 

Mr.  Day.  Do  you  get  any  domestic? 

Mr.  Golden.  I  get  domestic  right  along. 

Mr.  Day.  That  pays  the  full  tariff  rate? 

Mr.  Golden.  The  full  tariff  rate. 

Commissioner  Prouty.  By  what  line  is  the  export  business  going 
now? 

Mr.  Golden.  I  do  not  know;  I  can  not  say. 

Commissioner  Peot'ty.  By  what  lines  does  your  traflc  leave  Kansas 
City? 

Mr.  Golden.  It  left  by  different  lines. 
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Commissioner  PBOtJ't'Y.  Do  yon  tiiow  what  the  rate  is  between  hert 
and  the  Mississippi  Eiver? 

Mr.  Golden.  I  do  not. 

Commissioner  Prouty,  Did  yoa  make  that  contract  with  the  packing 
house  shippers? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Prouty,  Were  you  not  obliged  to  name  him  a  rate 
irom  Kansas  City? 

Mr.  Golden.  No,  sir. 

Commissioner  Prouty.  Tou  named  a  rate  from  the  Mississippi  Eivei 
and  he  took  care  of  his  own  rate  to  the  Mississippi  liiver? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Fifek.  Does  your  company  do  business  in  Kansas 
City — that  is,  ship  from  here? 

Mr.  Golden.  No,  sir;  we  have  no  line  entering  Kansas  City — onlj 
Chicago  and  St.  Louis. 

Mr.  Day.  What  lines  out  of  Kausas  City,  what  initial  line  do  yoii 
usually  employ'? 

Mr.  Golden.  We  have  no  choice. 

Mr.  Day.  What  line  does  the  bulk  of  your  traffic  go  out  over?  What 
line  has  it  gone  over  during  the  last  month  or  two  months? 

Mr.  Golden.  I  can  not  say  which  gets  the  most.  It  goes  over  al 
lines. 

Mr.  Day.  How  was  it  prior  to  the  1st  of  January?  What  was  tht 
rate  prior  to  the  1st  of  January? 

Mr.  Golden.  The  published  tariff  rate. 

Mr.  Day.  On  domestic? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  What  was  it  on  export? 

Mr.  Golden.  The  same  as  far  as  I  know. 

Mr.  Day.  There  were  no  concessions  made  prior  to  January  1? 

Mr.  Golden.  No,  sir. 

Commissioner  Prouty.  You  are  talking  of^he  rate  from  the  Missis 
sippi  Eiver  east  altogether? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Prouty.  That  is  the  only  rate  you  know  anything 
about? 

Mr.  Golden.  That  is  the  only  rate. 

Mr.  Day.  You  spoke  of  some  contracts  you  made  for  29  cents  east 
of  the  Mississippi  Eiver  for  export.  How  recently  did  you  make  con 
tracts  of  that  kind? 

Mr.  Golden.  About  the  middle  of  February. 

Mr.  Day.  How  much  traffic  did  you  get? 

Mr.  Golden.  Simply  four  cars. 

Mr.  Day.  Whose  traffic  was  it? 
.Mr.  Golden.  Buddy  Brothers. 

Mr.  Day.  And  prior  to  that? 

Mr.  Golden.  I  had  none. 

Mr.  Day.  That  is,  since  the  1st  of  January? 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  You  had  no  export  since  the  1st  of  January? 

Mr.  Golden.  That  is  since  January  1.  The  product  I  am  speaking 
of  is  since  the  1st  of  January. 

Mr.  Day.  Did  you  have  any  other  since  January  1? 

Mr.  Golden.  No,  sir. 

Mr.  Day,  Did  you  have  any  prior  to  that? 
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Mr.  Golden.  No,  sir. 

Mr.  Day.  You  are  carrying  domestic  traffic  right  along  1 

Mr.  Golden.  Yes,  sir. 

Mr.  Day.  That  all  goes  at  the  published  rate? 

Mr.  Golden.  The  established  rate. 

Mr.  Day.  And  no  concessions  are  made  from  the  rate? 

Mr.  Golden.  Under  no  circumstances. 

Commissioner  Pkotjty.  Do  you  carry  that  domestic  traffic  to  the 
city  of  New  York? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Prouty.  And  to  Philadelphia? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Pkouty.  And  Baltimore? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Clements.  What  is  the  rate  iiow  on  dressed  beef? 

Mr.  Golden.  Sixty-eight  and  one-half  cents  from  Kansas  City  to 
New  York. 

Commissioner  Clements.  And  packing-house  products? 

Mr.  Golden.  Fifty  three  and  a  half  cents. 

Commissiouer  Clements.  How  long  has  that  been  the  rate? 

Mr.  Golden.  I  can  not  remember  distinctly,  bat  it  is  several  years. 

Commissioner  Clements.  For  several  years  there  has  been  no 
change  in  the  published  rate? 

Mr.  Golden.  No,  sir;  not  to  my  knowledge. 

Commissioner  Clements.  During  that  time  that  has  been  the  rate. 
You  have  been  there  how  long? 

Mr.  Golden.  Four  years. 

Commissioner  Clements.  Has  there  been  a  general  demoralization 
or  departure  from  those  rates  at  some  period  of  time? 

Mr.  Golden.  Not  to  my  knowledge. 

Commissioner  Clements.  Have  you  had  a  general  impression  to 
that  effect  without  having  absolute  knowledge? 

Mr.  Golden.  From  common  report  I  could  say  that  I  hear  of  less 
rates  being  named  on  export. 

Commissioner  Clements.  Well,  leaving  the  export  out  of  the  present? 

Mr.  Golden.  No,  sir ;  I  do  not. 

Commissioner  Clements.  Is  it  your  belief  that  during  three  or  four 
years  that  you  have  been  here  the  published  rates  have  been  adhered 
to  and  collected  ami  retained  by  the  carriers  during  all  this  period? 

Mr.  Golden.  On  domestic? 

Commissioner  Clements.  On  domestic. 

Mr.  Golden.  Yes,  sir;  so  far  as  I  know. 

Commissioner  Clements.  Well,  so  far  as  you  believe?  Do  you 
believe  it? 

Mr.  Golden.  Yes,  sir;  I  believe  it  has. 

Commissioner  Clements.  Is  there  any  arrangement,  or  contract,  or 
understanding,  or  any  sort  of  device  between  the  carriers,  the  different 
roads,  and  the  packers,  or  either,  or  part  of  either  class,  whereby  the 
business  from  Kansas  City  in  these  products  is  distributed  or  appor- 
tioned among  the  roads? 

Mr.  Golden.  Not  to  my  knowledge. 

Commissioner  Fifer.  Have  there  been  any  rebates  that  you  know 
of  or  have  heard  of? 

Mr.  Golden.  I  have  never  paid  any,  and  I  do  not  know  of  any  being 
paid  to  my  knowledge.  Of  course,  I  have  nothing  to  do  with  the  west- 
ern lines. 


APPENDIX   G.  825 

Commissioner  Clements.  And  there  is  no  apportionment  of  the 
traffic? 

Mr,  Golden.  Not  to  my  knowledge. 

Commissioner  Clements.  Does  the  road  you  represent  feel  at  liberty 
to  take  all  the  business  it  can  get  of  this  kind? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Clements.  And  carry  it  and  retain  all  they  get  for  it? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Clements.  Without  any  adjustment  or  division  ot 
the  proceeds? 

Mr.  Golden.  Yes,  sir. 

Commissioner  Clements.  That  is  all. 

There  being  no  further  questions,  the  witness  was  excused. 

J.  J.  CoLLiSTEB,  being  duly  sworn,  testified  as  follows : 

Mr.  Day.  What  fust  freight  line  are  you  agent  for? 

Mr.  CoLLlSTEB.  I  am  agent  for  the  Continental  Line  and  Central 
States  Despatch. 

Mr.  Day.  Over  what  roads  does  your  line  operate? 

Mr.  CoLLiSTEB.  Over  the  Baltimore  and  Ohio  Southwestern,  the 
Baltimore  and  Ohio,  the  Central  Kailroad  of  New  Jersey,  the  Philadel- 
phia and  Beading,  and  the  New  York,  New  Haven  and  Hartford  and 
their  connections — connections  of  the  Baltimore  and  Ohio  Kailroad. 

Mr.  Day.  Have  you  participated  in  the  packing-house  products 
traffic  out  of  Kansas  City  the  last  six  months? 

Mr.  COLLISTEB.  Not  in  the  last  six  months. 

Mr.  Day.  Neither  exjwrt  nor  domestic? 

Mr.  COLLISTEB.    Oh,  yes;  we  get  domestic  business  right  along. 

Mr.  Day.  In  the  domestic  traffic,  have  you  contracted  for  any  at  less 
than  the  published  rates? 

Mr.  COLLISTEB.  No,  sir. 

Mr.  Day.  Have  you  carried  any  at  less  than  the  published  rates? 

Mr.  COLLISTEB.  Not  at  all. 

Mr.  Day.  You  have  maintained  the  published  tariffs  on  all  the  traffic 
of  that  character  you  have  carried? 

Mr.  COLLISTEB.  Yes,  sir. 

Mr.  Day.  How  about  dressed  beef? 

Mr.  COLLISTEB.  The  same  thing  applies. 

Mr.  Day.  You  charged  the  published  tariff  rates  and  have  adhered 
tp'them? 

Mr.  COLLISTBR.  Yes,  sir. 

Mr.  Day.  There  have  been  no  rebates? 

Mr.  COLLISTEB.  Not  at  all. 

Mr.  Day.  Have  you  participated  in  any. export  tariff  on  beef? 

Mr.  COLLISTEB.  Not  on  beef. 

Mr.  Day.  You  carried  in  the  last  four,  five,  or  six  months  no  exports? 

Mr.  COLLISTEB.  No  export  provisions. 

Commissioner  Pbout v.  Why  is  that?  Is  there  being  any  of  that 
stuff  exported  from  Kansas  City  at  the  present  time? 

Mr.  CoLLisTEB.  I  think  there  is. 

Commissioner  Pbouty.  Do  you  know  by  what  lines  it  moves? 

Mr.  COLLISTEB.  Well,  I  have  an  idea.  Of  course,  we  learn  from 
time  to  time  approximately  what  the  movement  is,  and  what  lines  handle 
the  business,  but  I  can  not  tell  offhand  now  what  lines  they  are. 

Commissioner  Pbouty,  How  many  cars  are  sent  out  a  week  on  the 
average,  for  export?    • 

Mr.  CoLLiSTEB.  Well,  I  would  approximate  it  at  100  cars. 
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Commissioner  Fifek.  For  export,  you  mean? 

Mr.  OOLLISTER.  Yes,  sir. 

Mr.  Day.  You  do  carry  domestic  packing- house  products? 

Mr.  CoLLisTER.  Oh,  yes;  our  termiual  advantages,  etc.,  attract  very 
much  of  that  traffic. 

Mr.  Day.  I  think  that  is  all,  your  honors,  that  I  wish  to  ask  Mr, 
Collister. 

Commissioner  Clements.  How  long  have  you  been  in  the  business? 

Mr.  Collister.  Two  years  with  this  company. 

Commissioner  Clements.  Have  you  ever  seen  anything  that  indi- 
cated thiit  tbe  established  rates,  the  published  rates,  were  being 
departed  from  ? 

Mr.  Collister.  Yes,  sir. 

Commissioner  Clements.  During  what  period? 

Mr.  Collister.    Do  you  refer  now  to  export  or  domestic? 

Commissioner  Clements.  Well,  either.  I  believe  there  has  been  no 
published  rate_on  export.    That  is  your  idea,  is  it? 

Mr.  Collister.  My  idea. 

Comiiiissioner  Clements.  Then,  the  only  published  rate  is  the  domes- 
tic. Now,  during  the  time  you  have  been  here  at  what  period  and  dur- 
ing what  period  have  you  seen  evidence  of  a  departure  from  the  rate, 
cutting  of  the  rate,  rebates,  or  anything  of  that  character? 

Mr.  Collister.  You  mean  on  packing-house  products? 

Commissioner  Clements.  Packing-house  products  and  dressed  beef, 
or  eit.lier. 

Mr.  Collister.  Well,  it  would  be  rather  hard  to  answer  that.  We 
have  felt  at  times  that  the  rates  have  been  manipulated,  but  we  have 
no  absolute  positive  knowledge  of  it. 

Commissioner  Clements.  That  is  the  reason  I  do  not  ask  as  to  par- 
ticuhir  instances,  because  it  seems  impossible  to  get  those,  and  we  can 
see  iiow  difficult  it  Is  for  a  competitor  to  get  at  those  details,  but  we 
are  often  told  by  those  who  are  unable  to  give  specific  details  of  trans- 
actions themselves  that  they  see  the  outcroppiiigs  and  evidences  which 
satisfy  them  to  a  moral  certainty  that  something  of  that  kind  is  being 
done.    Have  you  seen  any  of  those  signs? 

Mr.  Collister.  I  think  I  have;  that  is,  I  felt  that  I  have. 

Commissioner  Clements.  How  is  it  now? 

Mr.  Collister.  It  is  all  right,  I  think.  I  am  almost  certain  that 
the  tariff  rate  is  being  maintained  at  the  present  time. 

Commissioner  Clements.  That  is  your  belief  about  it  from  all  the 
circumstances  and  things  that  you  see? 

Mr,  Collister,  Yes,  sir. 

Commissioner  Clements.  How  far  now  do  you  go  back  with  that 
statement? 

Mr.  Collister.  Well,  I  do  not  know. 

Commissioner  Clements.  A  week  ? 

Mr.  Collister.  Yes,  sir;  you  could  go  back  a  week  sure. 

Commissioner  Clements.  A  month? 

Mr.  Collister,  Yes,  sir;  I  think  you  could  go  back  to  the  first  of 
the  year — back  to  the  first  of  the  year. 

Commissioner  Clements.  How  about  the  latter  part  of  last  year? 

Mr.  Collister,  I  am  not  so  sure  about  that. 

Commissioner  Prouty.  You  generally  begin  over  again  the  first  of 
every  year? 

Mr.  Collister.  I  think  that  is  the  general  plan. 

Commissioner  Clements.  Can  you  give  us  some  idea — this  is  a  gen- 
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eral  inquiry  for  information — can  you  tell  us  what  it  is  that  has  made 
these  impressions  on  you?  When  the  rates  were  disorganized  and 
demoralized,  what  made  you  think  so;, what  did  you  see  that  made 
yon  think  so? 

Mr.  COLLTSTBR.  Principally  gossip. 

Commissioner  Clbmbnts.  Well,  there  is  gossip  now,  is  there  not — 
what  we  would  call  gossip  or  a  report  of  cut  rates? 

Mr.  OOLLISTKE.  Yes,  sir;  I  do  not  think  there  is  any  just  now  on 
domestic  traffic. 

Commissioner  Clements.  There  are  charges  of  that  sort,  are  there 
not? 

Mr.  CoLLiSTiDE.  I  do  not  believe  so.  1  think  that  in  making  these 
reports  domestic  and  export  business  is  confounded.  A  mmi  says  the 
export  packinghouse  products  rate  is  cut,  say  6  cents  a  100  pounds, 
and  it  is  assumed  that  the  domestic  rate  is  also  manijjiiliited  to  the 
extent  of  the  inland  proportion  of  the  export  rate. 

Commissioner  Clements.  Is  there  any  difficulty  in  the  way  of  par- 
ties billing  it  as  export  and  shipping  it  for  export  and  then  using  it  for 
domestic  purposes? 

Mr.  CoLLiSTEE.  There  certainly  is,  yee,  sir.  There  is  a  difficulty. 
They  can  not  do  it  tor  the  reason  that  the  product  is  billed  out  for 
export  It  shows  a  foreign  destination.  It  shows  a  steamship  line  to 
which  it  is  consigned.  The  export  papers  are  made  up,  and  export 
bill  of  lading  issued  and  export  manifests  are  made  out.  They  are  sent 
to  the  foreign  freight  agent  at  the  seaboard  and  an  agent  is  advised 
when  that  traffic  clears  at  the  seaboard  and  he  knows  to  what  steam- 
ship line  it  is  delivered  and  he  absolutely  knows  that  it  went  for 
export. 

Commissioner  Clements.  Well,  if  he  wanted  to  carry  domestic  freight 
and  the  road  wanted  to  carry  it  and  cooperated,  it  could  be  diverted 
there  and  delivered  for  domestic  use,  could  it  not? 

Mr.  COLLISTEB.  There  are  so  many  roads  in  interest  that  I  doubt 
very  much  whether  they  would  stand  for  any  connivance  of  that  sort. 

Commissioner  Clements.  You  think  your  competitors 

Mr.  CoLLiSTER.  No;  I  mean  the  roads  in  interest. 

Commissioner  Clements.  You  mean  the  lines  that  make  up  the 
through  line?- 

Mr.  Collistee.  The  lines  that  make  up  the  through  line. 

Commissioner  Clements.  Well,  these  lines  that  do  make  up  the 
through  line  from  time  to  time  drop  into  the  habit  of  paying  rebates, 
do  they  not? 

Mr.  Collistee.  I  believe  they  do.    They  have  in  the  past. 

Commissioner  Clements.  Well,  would  not  they  just  as  soon  evade 
the  rate  by  this  other  means  as  to  pay  a  rebate? 

Mr.  Collistee.  I  do  not  think  so. 

Commissioner  Clements.  Why? 

Mr.  Collistee.  Well,  it  would  be  very  hard  to  cover  up  in  the  first 
place. 

Commissioner  Clements.  So  that  it  is  your  belief  that  foreign  ship- 
ments are  not  treated  that  way?, 

Mr.  Collistee.  I  think  that  all  the  stuff  billed  showing  a  foreign 
destination,  all  export  traffic  that  goes  forward  from  here  showing  a 
foreign  destination,  ultimately  goes  to  that  destination  if  the  export 
papers  are  made  oat. 

Commissioner  Clements.  Well,  are  they  made  out  in  all  cases? 

Mr.  Collistee.  So  far  as  I  knowj  yes,  sir. 
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Commissioner  Clements.  So  far  as  you  believe  where  yon  have  no 
liiiuwledge? 

Mr.  CoLLiSTBR.  I  have  no  knowledge  to  the  contrary. 

Commissioner  Clements.  I  will  ask  this  question:  Is  there  any 
arrangement,  understanding,  or  practice  whereby  outgoing  freight 
from  Kansas  City  of  this  kind  is  apportioned  between  the  different 
roads  or  lines? 

Mr.  CoLLiSTEE.  You  mean  by  agreements! 

Commissioner  Clements.  By  agreement,  understanding, practice,  or 
any  other  way. 

Mr.  CoLLisTEE.  Why,  it  is  all  apportioned. 

Commissioner  Clements.  How? 

Mr.  CoLLiSTER.  By  reason  of  solicitation. 

Commissioner  Clements.  Is  there  any  practice,  by  agreement  or 
otherwise,  whereby  it  is  understood  or  worked  out  tliat  this  line  sball 
have  a  certain  proportion  of  the  business,  aud  so  on,  or  do  you  get  a 
certain  proportion  of  the  business? 

Mr.  CoLLiSTEE.  Well,  not  that  I  know  of.    No. 

Commissioner  Clements.  Do  you  have  any  reason  to  believe  there 
is  such? 

Mr.  CoLLiSTER.  I  have  not. 

Commissioner  Clements.  How  long  have  the  rates  been  the  same 
as  they  are  now? 

Mr.  COLLISTER.  The  published  rates  on  domestic  business? 

Commissioner  Clements.  Yes,  sir. 

Mr.  COLLISTER.  Well,  they  have  been  that  way  for  years,  with  some 
few  changes  that  were  brought  about  by  competition.  The  basis  has 
been  30  cents  from  Chicago  to  New  York  for  possibly  fifteen  years,  with 
the  exception  of  times  when  a  less  basis  would  be  necessary  by  reason 
of  competition  and  a  taritf  issued,  and  subsequently  they  would  come 
back  to  this  same  basis  again.  The  recognized  basis  on  packing-house 
l)!oducts  for  years  has  been  the  fifth-class  rate,  which  is  30  cents  from 
Chicago  to  New  York. 

Commissioner  Clements.  But  there  is  nothing  in  practice  or  agree 
nient  or  otherwise  that  interferes  with  every  single  road  here  soliciting, 
securing,  and  carrying  all  the  trafflc  it  can  get  from  any  of  these  shippers 
and  retaining  without  accounting  to  any  of  the  others  for  any  portion 
of  it? 

Mr.  OoLLiSTEB.  Not  a  thing  I  know  of. 

Commissioner  Clements.  You  have  no  reason  to  believe  there  is  such 
a  thing? 

Mr.  COLLISTER.  No  reason. 

Commissioner  Clements.  Do  not  some  of  these  tariffs  have  on  them 
a  statement  that  the  rates  therein  published  apply  on  domestic  as  well 
as  on  export? 

Mr.  COLLISTER.  Well,  I  am  not  sure  about  that,  but  I  do  not  believe 
they  show  that. 

Commissioner  Clements.  Or  maybe  it  is  put  the  other  way — on  for- 
eign as  well  as  domestic. 

Mr.  COLLISTER.  I  was  not  evading  the  question. 

Commissioner  Clements.  I  did  not  mean  that  you  were.  I  was  not 
sure  which  way  it  was  stated. 

Mr.  COLLISTER.  I  have  seen  tariffs — I  do  not  remember  whether  they 
were  provision  tariff's  or  not — that  would  make  a  statement  that  these 
rates  will  apply  as  the  proportion  of  the  through  rate  on  export  as  well 
<ls  domestic  business,  or  there  has  been  a  specific  tariff  issued  which 
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shows  that  this  tariff  will  apply  only  on  export  business  as  a  proportion 
of  the  through  rate, 

Comniissioner  Prouty.  Tour  present  understanding  is  that  you  have 
a  right  to  make  any  rate  on  export  business  irrespective  of  the  pub- 
lished tariff;  that  you  are  under  no  obligation  to  adhere  to  any  pub- 
lished tariff? 

Mr.  OoiiLlSTEB.  No;  I  do  not  understand  that.  I  am  governed  very 
largely  by  the  desire  or  wish  of  my  superior  officers. 

Commissioner  Prottty.  Your  instructions,  then;  from  your  superior 
officers  are,  that  on  export  business  you  may  make  a  rate  without  ref- 
erence to  the  published  tarift"? 

Mr.  OoLLiSTBR.  No,  air;  they  might  instruct  me  to  the  effect  that  on 
export  business  they  will  accept  down  to  a  certain  minimum. 

Commissioner  Protjty.  In  point  of  fact,  you  do  not  regard  the  pub- 
lished tariff  in  making  an  export  rate? 

Mr.  OoLLiSTBE.  No,  sir. 

Commissioner  Peouty.  How  long  is  it  since  you  have  gone  on  that 
theory  ? 

Mr.  OoiiLiSTBB.  Well,  since  the  1st  of  January,  although  I  have  car- 
ried no  business. 

Commissioner  Protjty.  Previous  to  the  1st  of  January  your  instruc- 
tions were  to  charge  the  domestic  rate  as  your  part  of  the  through 
export  rate,  were  they? 

Mr.  COLLISTBR.  Not  at  all  times. 

Commissioner  Peotjty.  That  is  all. 

Commissioner  Fifer.  It  has  been  stated  here  by  some  witnesses  that 
a  regular,  even  rate  could  be  maintained  on  export  goods.  What  is 
your  view  about  that? 

Mr.  CoLLiSTBE.  I  do  not  believe  it  can  be  unless  you  get  the  basis 
down  very  low.  On  packing-house  products,  for  instance,  the  rate 
from  Kansas  City  to  Gulf  ports  is  27  cents  per  hundred  pounds.  Now, 
competition  would  compel  a  lower  rate  than  o3J  cents  from  Kansas 
City  to  New  York  if  the  product  was  forwarded  through  that  port. 

Commissioner  Prouty.  Well,  suppose  it  did.  The  question  is  why 
not  publish  a  lower  export  rate. 

Mr.  CoLLiSTER.  I  believe  when  you  do  that  it  will  result  in  very 
serious  manipulations.  I  believe  if  a  published  rate  was  put  into  effect 
of  27  cents  to  New  York  the  product  could  be  billed  to  New  York  for 
export  at  27  cents,  and  be  then  and  there  diyerted  for  domestic 
purposes. 

Commissioner  Fifee.  Is  there  any  common  understanding  between 
the  railroads  reaching  tide  water  as  to  what  this  rate  shall  be  for  export 
goods? 

Mr.  CoLLiSTEE.  At  the  present  time;  yes,  sir. 

Commissioner  Clements.  Did  you  not  give  some  forcible  reasons 
why  they  could  not  be  shipped  out  for  foreign  and  diverted  to  domestic 
use? 

Mr.  COLLISTER.  I  qualified  by  saying  when  a  through  export  bill 
of  lading  had  been  issued.  They  can  not  defeat  that  now  because  we 
name  a  through  rate. 

Commissioner  Clements.  Suppose  the  rates  were  published,  what 
would  be  the  difference  between  the  situation  then  and  now?  It  would 
make  it  easy  to  divert  for  domestic  purposes  under  the  changed  condi- 
tions and  impossible  now? 

Mr.  CoLLiSTBE.  If  you  had  a  tariff  issued  to  New  York,  for  instance, 
tor  export,  so  reading,  I  do  not  believe  you  could  decline  to  accept  a 
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mau'  5  product  if  it  was  billed  to  New  York  for  export  and  lie  would  say 
I  liave  my  own  ocean  engagement  and  my  agent  at  New  York  will  take 
charge  of  this  prodact  and  bill  it  for  export. 

Commissioner  Fifbe.  That  would  terminate  his  contract? 

i\Ir.  CoLLiSTBE.  I  think  so. 

Commissioner  Clements.  Why  could  not  that  be  done  now? 

Mr.  CoLLiSTEE.  For  the  reason  that  we  name  the  through,  rate  to 
Liverpool  or  foreign  destination,  whatever  it  may  be. 

Commissioner  Clements.  Do  you  know  that  all  roads  do  that  on  all 
shipments? 

Mr.  CoLLiSTEE.  I  believe  so.  They  may  not  name  a  through  rate, 
but  the  packer  furnishes  them  with  an  ocean  contract  and  they  make 
complete  ocean  papers. 

Commissioner  Clbmknts.  There  is  not  any  fact  I  can  see,  however, 
why  it  should  not  be  just  as  easy  now  to  do  that  as  it  would  be  in  case 
of  publishing  the  rates,  as  suggested  a  moment  ago,  if  they  were  dis- 
posed to  do  it. 

Mr.  COLLISTEE.  Well,  I  just  expressed  my  own  views  on  the  subject. 

Commissioner  Clements.  Do  I  understand  you  to  say  that  it  would 
be  any  more  difficult  in  the  one  case  than  in  the  other  if  they  Were 
inclined  to  do  it? 

Mr.  COLLISTEE.  I  think  so.  I  believe  if  you  had  a  published  tariff 
in  effect  in  New  York  on  business  for  export  that  it  would  by  some 
means  be  applied  on  domestic  business. 

Commissioner  Clements.  I  still  can  not  see  why  that  can  not  be  done 
now  just  as  easily  as  if  you  had  that  rate. 

Mr.  COLLISTEE.  You  would  not  publish  a  through  rate  to  Liverpool. 
If  you  came  to  an  agreement  to  make  a  less  rate  to  tide  water  on  export 
business  than  on  domestic  business  you  would  not  publish  a  through 
rate  to  Liverpool  or  destination,  because  the  ocean  rates  change  from 
time  to  time.  You  would  publish  it  to  tide  water,  and  your  tariff  would 
read  "  New  York,  for  exj^ort,"  and  a  man  would  hand  you  a  lot  of  freight 
billed  to  New  York  for  export.  I  do  not  believe  that  under  the  law  you 
could  decline  to  accept  it  under  the  tariff  you  have  in  effect. 

Commissioner  Clements.  You  do  not  think  any  business  is  handled 
that  way  now  shipped  to  New  York  for  export! 

Mr.  Collistbe.  I  do  not  know  of  any  that  is  not  actual  export 
business. 

Commissioner  Fifer.  And  a  through  contract  for  the  foreign  desti- 
nation? 

Mr.  COLLISTEE.  Yes,  sir;  all  the  business  I  have  handled  has  been 
of  that  class. 

Mr.  Dat./I  neglected  to  ask  you — I  do  not  recall  that  I  asked  you — 
if  you  had  received  any  authorization  to  apply  this  29- cent  rate  on 
export  traffic  east  of  the  river? 

Mr.  Collistbe.  Yes,  sir;  I  received  it. 

Mr.  Day.  From  whom  did  you  get  that? 

Mr.  Collistbe.  Well,  it  came  to. me  in  a  regular  file  of  tariffs  that 
come  in  from  time  to  time — just  a  notice  that  the  basis  on  export  pro- 
visions, the  minimum  basis,  would  be  29  cents  from  the  Mississippi 
River  and  25  cents  from  Chicago  to  New  York. 

Mr.  DAT.  Was  it  signed  by  anybody? 

Mr.  Collistbe.  No,  sir.. 

Mr.  Day.  Where  did  it  come  from? 

Mr.  Collisteb.  I  believe  it  came  from  Chicago, 

Mr.  Day.  From  Mr.  Tucker? 
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Mr.  CoLLiSTBE.  I  would  not  say.  I  am  not  certain  that  it  came  from 
Mr.  Tucker. 

Mr.  Day.  Well,  what  is  your  belief? 

Mr.  OoLiiiSTBE.  Well,  I  believe  it  is  an  agreed  rate  in  Chicago. 

Mr.  Day.  Do  you  think  it  came  from  Mr.  Tucker? 

Mr.  GoLLlSTEB.  I  do  not  know  that. 

Mr.  Day.  What  do  you  think?    What  is  your  belief? 

Mr.  OoLLiSTEE.  Well,  I  do  not  know  whether  I  care  to  express  a 
belief. 

Mr.  Day.  Did  you  assume  that  it  came  from  him? 

Mr.  COLLISTBE.  Not  direct  to  me. 

Mr.  Day.  But  you  assumed  it  originated  there.    How  was  it  dated? 

Mr.  OoLiiiSTBB.  I  do  not  remember  the  date. 

Mr.  DAY.  You  have  it? 

Mr.  COLLISTER.  I  think  I  have. 

Mr.  Day.  That  is  all. 

There  being  no  further  questions,  the  witness  was  excused. 

T.  J.  Baenakb,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  Hues  do  you  represent? 

Mr.  Baenaed.  The  Cumberland  Gap  Despatch. 

Mr.  Day.  Over  what  railroads  does  the  Cumberland  Gap  Despatch 
operate? 

Mr.  Baenaed.  The  Louisville  and  Nashville,  the  Louisville,  Hender- 
son and  St.  Louis,  and  the  Norfolk  and  Western.- 

Mr.  Day.  How  long  have  you  been  acting  as  agent  of  that  line  here? 

Mr.  Baenaed.  Two  years. 

Mr.  Day.  During  the  past  six  months  have  packing-house  products 
gone  to  your  line? 

Mr.  Baenaed.  No,  sir. 

Mr.  Day.  Either  domestic  or  export? 

Mr.  Baenaed.  No,  sir. 

Mr.  Day.  Or  dressed  beef? 

Mr.  Baenaed.  No,  sir. 

Mr.  Day.  Have  you  sought  the  business? 

Mr.  Baenaed.  No,  sir. 

Mr.  Day.  What  traffic  are  you  engaged  in? 

Mr.  Baenaed.  Export  flour  and  grain. 

Mr.  Day.  You  have  not  participated  at  all  in  the  transportation  of 
'  packiDg-house  products  or  dressed  beef? 

Mr.  Baenaed.  Not  domestic;  no,  sir. 

Mr.  Day.  Or  export? 

Mr.  Baenaed.  We  have  had  no  export. 

Mr.  Day.  Have  yon  a  rate  on  export? 

Mr,  Baenaed.  No,  sir. 

Mr.  Day.  Did  you  have  this  advice  that  you  might  make  a  rate  of  20 
cents  east  of  the  river  and  25  cents  east  of  Chicago  on  packing- house 
products? 

Mr.  Baenaed.  No,  sir;  we  never  quoted  those  rates  east  to  the  sea- 
board. Ours  is  a  rail  and  water  line  from  Norfolk. 

Mr.  Day.  A  rail  line  to  Norfolk? 

Mr.  Baenaed:  Yes,  sir. 

Mr.  Day.  You  are  not  in  that  packing-house  product  business  at  all? 

Mr.  Babnaed.  No,  sir. 

Mr.  Day.  I  think  that  is  all  I  care  to  ask. 

Oommissoner  Peouty.  Have  you  solicited  that  business  at  all? 
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Mr.  Baenakd.  Well,  we  are  not  prepared  to  liandle  it.  Our  Hdc  is 
a  rail  and  water  line,  and  we  can  not  solicit  that  traffic  for  domestic 
nse. 

There  being  no  further  questions,  the  witness  was  excused. 

8.  D.  McAllister,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Wliat  line  are  you  agent  for  here? 

Mr.  McAllister.  The  American  Refrigerator  Transit  Company. 

Mr.  Day.  What  roads  does  that  operate  over? 

Mr.  McAllister.  Any  road. 

Mr.  Day.  Who  owns  it — is  it  a  corporation? 

Mr.  McAllister.  Yes,  sir. 

Mr  Day.  What  road  does  it  act  in  conjunction  with  or  is  it  gov- 
erned by? 

Mr.  McAllister.  By  the  Missouri  Pacific,  the  Iron  Mountain,  and 
the  Wabash. 

Mr.  Day.  Have  you  been  in  the  transportation  of  packing-house 
products  for  tlie  past  three  months? 

Mr.  McAllister.  They  load  some  of  our  cars. 

Mr.  Day,  They  use  your  cars? 

Mr.  McAllister.  Yes,  sir. 

Mr.  Day.  Have  you  had  anything  to  do  with  the  quoting  of  a  rate? 

Mr.  McAllister.  I  do  not  quote  rates  on  it,  and  do  not  solicit  the 
business  in  any  way.    . 

Mr.  Day.  Your  duties  are  in  conjunction  with  the  refrigerator  cars, 
are  they? 

Mr.  McAllister.  Yes,  sir. 

Mr.  Day.  Four  duties  are  in  connection  with  the  cars  themselves  and 
not  the  comuiodities  transported  in  the  cars? 

Mr.  McAllister.  We  solicit  some  classes  of  business,  but  not  pack- 
inglionse  products. 

Mr.  Day.  Dressed  beef? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  What  class  of  business  do  you  solicit? 

Mr.  McAllister.  Produce,  vegetables — any  perishable  freight. 

Mr.  Day.  You  have  not  carried  any  packing-house  products  at  all? 

Mr.  McAllister.  They  are  loaded  in  our  cars;  yes,  sir. 

Mr.  Day.  But  you  made  no  rate  and  quoted  no  rate? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  Have  you  had  anything  to  do  with  collecting  any  of  the 
rates  charged  or  refunding? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  Has  any  passed  through  your  hands? 

Mr.  McAllister.  No,  sir. 

Mr.  Day,  Or  any  accounts  regarding  it? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  What  do  you  do — rent  your  cars  to  the  roads? 

Mr.  McAllister.  Our  cars  are  owned  by  the  roads  mentioned.         ' 

Mr.  Day.  You  look  after  the  mileage? 

-Mr.  McAllister.  Our  car  accountant  does;  yes,  sir. 

Mr.  Day.  What  is  the  scope  of  your  duty  in  connection  with  the  car 
company  ? 

Mr.  McAllister.  I  do  everything  to  further  their  interest  in  this 
territory,  to  promote  prompt  loading  of  my  cars. 

Mr.  Day.  You  have  authority  from  the  Missouri  Pacific  or  the  roads 
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that  control  this  line  to  name  rates  on  other  things  than  packing-house 
products  and  dressed  beef  ? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  Or  anything? 

Mr.  McAllister.  No,  sir, 

Mr.  Day.  Do  you  quote  rates  on  anything? 

Mr.  McAllister.  I  do  as  a  matter  of  information  only. 

Mr.  Day.  What  do  you  mean  by  that? 

Mr.  McAllister.  When  a  shipper  wants  to  know  what  the  rate  is 
between  one  point  and  another  I  look  it  up  for  him  and  let  him  know, 
but  I  do  not  guarantee  that  rate  or  anything  of  that  kind. 

Mr.  Day.  But  you  do  nothing  in  regard  to  packing-house  products? 

Mr.  McAllister.  No,  sir. 

Mr.  Day.  That  is  all. 

The  witness  was  excused. 

W.  B.  Everest,  being  duly  sworn,  testified  as  follows : 

Mr.  Day.  What  line  are  you  agent  for? 

Mr.  Everest.  1  am  agent  for  the  Great  Eastern  Line. 

Mr.  Day.  Over  what  roads  does  your  line  operate? 

Mr.  Everest.  The  Grand  Trunk  and  its  connections  east,  the  Lack- 
awanna roads  to  Buffalo,  the  Boston  and  Maine  and  eastern  connections. 

Mr.  Day.  Has  your  line  carried  any  packing-house  products  in  tlie 
last  six  months? 

Mr.  Everest.  I  have  not  seen  any. 

Mr,  Day.  Have  you  known  of  any  ? 

Mr.  Everest.  None  billed  by  the  Great  Eastern  Line.  There  might 
be  a  stray  car  or  two.  We  take  it  when  we  can  get  it,  but  I  have  not 
solicited  it  for  a  year  or  more. 

Mr.  Day.  Do  you  speak  now  of  domestic  or  export,  or  both  ? 

Mr.  Everest.  Both. 

Mr.  Day.  Tou  have  not  carried  either  except  a  stray  car? 

Mr.  Everest.  Excepting  as  it  comes  along  to  us.  I  think  I  have 
not  had  any  export  since  October. 

Mr.  Day.  The  domestic  trafflc  that  has  come  to  your  line  during  the 
six  months,  what  rate  has  been  charged  and  collected  on  it? 

Mr.  Everest.  I  do  not  know.  Nothing  but  tariff  I  am  sure.  I  do 
not  pay  much  attention  to  the  packing-house  products  at  all.  I  work 
chiefly  west  bound.    We  do  not  refuse  it,  understand. 

Mr.  Day.  When  it  does  come  to  you,  you  say  it  has  paid  the  tariff' 
rate? 

Mr.  Everest.  Yes,  sir. 

Mr.  Day.  The  tariff  rate  has  been  collected  and  retained? 

Mr.  Everest.  So  far  as  I  know. 

Mr.  Day.  How  about  export  coming  to  you^ 

Mr.  Everest.  Just  the  same. 

Mr,  Day,  What  rate  has  been  charged  on  that? 

Mr,  Everest.  The  full  tariff'. 

Mr.  Day.  No  concession  for  the  export  rate? 

Mr,  Everest.  No,  sir;  we  have  no  authority. 

Mr.  Day.  The  export  traffic  that  has  gone  your  way  has  paid  the 
published  tariff? 

Mr.  Everest.  The  published  tariff'  inland  to  the  seaboard  plus  the 
ocean. 

Mr.  Day,  Tou  mean  to  say  that  the  export  traflflc  that  has  gone  your 
way  has  paid  the  rate  the  domestic  traffic  bears  to  the  seaboard? 
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Mr.  Everest.  Certainly;  the  published  tariff  rate  to  the  seaboard. 

Mr.  Day.  Uid  you  receive  this  notice  about  a  29-cent  rate  east  of  tiie 
river  on  export? 

Mr.  Everest.  I  have  never  heard  of  it  uutil  it  came  out  in  evidence 
liere  this  morning. 

Mr.  Day.  That  is  all,  your  honors. 

Tljere  being  no  further  questions,  the  witness  was  excused. 

J.  E.  Gavin,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  line  are  you  agent  for? 

Mr.  Gavin.  The  Vandalia  Railroad. 

Mr.  Day.  How  long  have  you  been  its  agent  here? 

Mr.  Gavin.  About  fifteen  years. 

Mr.  Day.  Agent  for  the  railroad  or  the  line? 

Mr.  Gavin.  For  the  railroad. 

Mr.  Day.  Have  you  been  in  the  packing-house  products  transporta- 
tion? 

Mr.  Gavin.  I  have  not  solicited  any  for  a  year  and  a  half.  I. devote 
my  time  to  west  bound  business. 

Mr.  Day.  Have  you  contracted  for  any? 

Mr.  Gavin.  No,  sir. 

.Mr.  Day.  Neither  domestic  nor  export? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  You  do  not  represent  any  fast  freight  line? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  Simply  the  Vandalia  road? 

Mr,  Gavin.  Yes,  sir. 

Mr.  Day.  Have  you  had  any  authorization  to  solicit  for  packing- 
house products  or  dressed  beef? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  Nor  have  you  contracted  to  transport  any? 

Mr.  Gavin.  None  at  all. 

Mr.  Day.  Had  you  received  a  copy  or  notice  of  this  29-cent  rate  east 
of  the  river? 

Mr.  Gavin.  Yes,  sir. 

Mr.  Day.  And  25  cents  from  Chicago? 

Mr.  Gavin.  I  do  not  know — 20  cents  from  the  river. 

Mr.  Day.  Your  line  does  not  participate  from  Chicago? 

Mr.  Gavin.  No,  sir;  only  by  St.  Louis  and  Peoria. 

Mr.  Day.  What  rate  applied  by  Peoria? 

Mr.  Gavin.  I  do  not  know.    I  did  not  quote  the  rate. 

Mr.  Day.  Who  did  you  get  the  authoiization  from? 

Mr.  Gavin.  I  think  it  came  from  Chicago. 

Mr.  Day.  From  where  in  Chicago? 

Mr.  Gavin.  I  do  not  know. 

Mr.  Day,  Who  did  it  come  from? 

Mr.  Gavin.  The  general  office. 

.Mr.  Day.  Of  the  Vandalia  line  or  the  Pennsylvania? 

Mr.  Gavin.  The  Vandalia  road. 

Jlr.  Day,  It  came  from  the  man  in  your  office? 

Mr.  Gavin.  That  makes  the  tariffs,  I  suppose. 

Mr.  Day.  Do  you  know  who  he  is? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  It  was  not  accompanied  by  any  letter  of  advice? 

Mr.  Gavin.  No,  sir;  it  was  just  a  little  memorandum. 

Mr.  DAT.  When  did  you  get  it? 
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Mr.  Gavin.  I  think  it  was  February  25th  or  24th.  I  did  not  quote 
the  rate. 

Mr.  Day.  Was  it  dated? 

Mr.  Gavin.  I  believe  it  was. 

Mr.  Day.  What  date? 

Mr.  Gavin.  The  24th  or  25th  6f  February. 

Mr.  Day.  What  did  it  contain — what  did  it  state? 

Mr.  Gavin.  Export  something,  I  do  not  remember — export  rate  29 
cents;  export  from  the  Mississippi  River  29  cents.  1  knew  at  the  time 
27^  cents. 

Mr.  Day.  Who  named  27^  cents? 

Mr.  Gavin.  Heard  it  mentioned  this  morning  by  Mr.  Marshall  and  I 
think  the  daily  papers  were  stating  what  the  packers  were  doing  the 
last  two  or  three  months. 

Mr.  Day.  Is  that  your  only  source? 

Mr.  Gavin.  My  only  source. 

Mr.  Day.  Is  that  by  way  of  the  Mississippi  Eiver  or  the  Gulf  ports? 

Mr.  Gavin.  I  presume  from  the  Mississippi  Eiver  to  New  York  on  a 
basis  of  27^  cents  to  New  York. 

Mr.  Day.  And  you  have  not  had  any  packing-house  products  or 
dressed  beef? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  Have  you  solicited  them? 

Mr.  Gavin.  No,  sir. 

Mr.  Day.  That  is  all. 

Commissioner  Peouty.  Who  solicits  that  line  for  your  road  to  the 
Mississippi? 

Mr.  Gavin.  Nobody.  Our  road  is  a  short  road  to  Indianapolis.  I 
devote  my  time  to  Central  States  business. 

Commissioner  Prouty.  Tour  road  is  just  as  long  from  the  west  to 
the  east  as  from  the  east  to  the  west? 

Mr.  Gavin.  Then  we  let  the  Pennsylvania  solicit  the  business.  We 
are  a  part  of  the  Pennsylvania  or  will  be,  I  guess. 

Commissioner  Clements.  What  was  the  published  rate  from  Kan- 
sas City  to  the  Mississippi  Eiver  when  this  27J-cent  rate  was  in? 

Mr.  Gavin.  I  think  18J  cents. 

Commissioner  Clements.  You  do  hot  know  actually  of  its  being  in? 

Mr.  Gavin.  No,  sir;  I  do  not. 

Commissioner  Clements.  Is  this  business  an  undesirable  kind  of 
freight  for  the  railroads — dressed  beef  and  packing- house  products? 

Mr.  Gavin.  I  do  not  know. 

Commissioner  Clbjtbnts.  There  does  not  seem  to  be  anybody  hardly 
that  solicits  it.    It  just  finds  its  way  out  somehow. 

Mr.  Gavin.  That  mny  be. 

Commissioner  Clements.  Is  it  because  the  rate  is  cut  that  makes  it 
undesirable  for  a  road  that  wants  to  adhere  to  the  rate? 

Mr.  Gavin.  I  do  not  know. 

Commissioner  Clements.  Ton  have  been  in  the  business  here  how 
long? 

Mr.  Gavin.  Fifteen  years. 

Commissioner  Clements.  Ton  know  pretty  well  when  rates  are 
demoralized? 

Mr.  Gavin.  I  guess  I  do. 

Commissioner  Clements.  I  do  not  mean  with  absolute  certainty. 

Mr.  Gavin.  No,  but  two  and  two  generally  make  four. 

Commissioner  Olemenis.  Now,  with  your  experience,  and  observa- 
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tion,  and  knowledge  of  the  situation  all  these  years,  what  is  your 
conviction  and  belief  from  the  times  and  circumstances? 

Mr.  Gavin.  I  could  not  tell  you;  I  would  hesitate  to  say. 

Commissioner  Clements.  You  would  testify  that  you  believe  the 
rates  are  being  maintained  now? 

Mr.  Gavin.  No,  sir. 

Commissioner  Clements.  Is  there  any  understanding,  or  contract, 
or  agreement,  or  practice  whereby  the  east-bound  freight  is  apportioned 
among  the  several  roads  which  leave  Kansas  City? 

Mr.  Gavin.  I  do  not  know  anything  about  it,  sir.  I  have  not  been 
to  a  packing  house  for  a  year  and  three  months.  I  have  not  had  a  cut 
rate  on  anything  since  November,  1898. 

Commissioner  Clements.  Well,  you  can  tell  us  why  you  do  not  go 
to  the  packing  Louse. 

Mr.  Gavin.  Well,  I  presume  they  prefer  shipping  their  domestic 
freight  over  the  roads  they  ship  the  export  freight  over.  They  can 
make  trainloads  and  make  faster  time  than  by  dividing  it  up. 

Commissioner  Clements.  Do  you  think  the  roads  that  get  the  export 
business  get  the  domestic,  as  a  rule — the  bulk  of  it? 

Mr.  Gavin.  I  do  not  know  that  as  a  fact.  It  looks  but  fair,  though. 
If  I  was  making  a  rate  on  export  to  a  packing  house  I  would  look  for 
the  domestic  at  the  tariff  rate. 

Commissioner  Clements.  You  would  probably  make  the  foreign  rate 
lower  than  necessary  to  get  the  domestic  rate? 

Mr.  Gavin.  That  I  do  not  know.    I  never  experimented. 

Commissioner  Clements.  It  could  be  done  where  there  is  no  fixed 
rate  for  the  foreign  business;  it  can  be  played  and  used  to  get  the  other 
business. 

Mr.  Gavin.  There  is  nothing  to  prevent  my  going  down  to  the  pack- 
ing house  and  paying  $10  apiece  for  hams  if  I  wanted  to;  if  I  did  not 
want  to  cut  a  rate,  there  is  generally  a  way  out  of  the  hole. 

Commissioner  Clements.  A  good  many  ways;  and  it  is  your  belief 
that  a  good  many  of  these  have  been  practiced,  is  it  not? 

Mr.  Gavin.  I  do  not  know.    I  would  not  like  to  say. 

Commissioner  Clements.  I  would  not  suppose  that  you  would  know 
the  particulars,  but  does  the  situation  indicate  that? 

Mr.  Gavin.  I  do  not  know. 

Commissioner  Pbouty.  If  you  bought  hams  enough  at  $10  apiece 
the  packing  house  could  give  you  the  trafiBc  at  full  rates? 

Mr.  Gavin.  Yes,  sir. 

Commissioner  Prouty.  Have  you  ever  known  that  to  be  done! 

\l  r ,  Gavin.  No,  sir ;  but  I  say  there  are  lots  of  ways  out  of  the  woods. 

Commissioner  Pkouty.  Do  you  think  the  foreign  rate  can  be  pub- 
lished to  the  seaboard  just  as  the  domestic  rate  can? 

Mr.  Gavin.  Yes,  sir. 

Commissioner  Prouty.  And  business  done  under  itt 

Mr.  Gavin.  Yes,  sir.    I  do  not  quite  understand  you. 

Commissioner  Clements.  Do  you  think  there  is  any  difficulty  in  the 
publishing  of  the  rate  on  foreign  over  domestic? 

Mr.  Gavin.  It  is  generally  specified  in  the  tariff. 

Commissioner  Clements.  The  foreign  is? 

Mr.  Gavin.  Yes,  sir;  export  and  domestic. 

Commissioner  Clements.  Well,  the  testimony  to-day 

Mr.  Gavin.  By  Some  ports — a  great  many  go  that  way.  When  it  is 
for  New  York  it  takes  the  export  rate.  When  it  is  not  it  takes  the 
domestic,  6  cents  higher. 
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Gommissioner  Clements.  The  testimony,  as  I  understood  it  to  day, 
is  that  they  pay  no  attention  to  a  tariff  on  the  export  rate. 

Mr.  Gavin.  Well,  I  may  be  wrong  on  it.  I  do  not  understand  it 
thoroughly. 

Commissioner  Clements.  They  testify,  many  of  them  do,  that  it  is 
impossible  to  do  the  business  on  a  published  rate,  the  foreign  shipments. 

Mr.  Gavin.  Do  you  mean  that  a  representative  of  the  line  is  per- 
mitted to  make  his  own  rate  to  secure  the  business?  I  do  not  know 
anything  about  that. 

Commissioner  Clements.  Do  yoa  think,  as  a  traffic  man — a  railroad 
man — do  you  see  any  difliculty  in  the  way  of  transacting  this  business, 
foreign  as  well  as  domestic,  under  published  rates  which  are  adhered  to? 

Mr.  Gavin.  I  do  not,  sir.  I  have  not  given  it  any  thought  at  all.  I 
have  not  had  a  pound,  and  I  do  not  waste  my  time  and  thought  on  it. 

Commissioner  Clements.  Do  you  handle  any  foreign  shipments  of 
anything? 

Mr.  Gavin.  No,  sir. 

Commissioner  Clements,  No  kind? 

Mr.  Gavin.  No,  sir;  that  is,  1  have  not  the  last  two  or  three  years — 
say  two  years. 

Commissioner  Clements.  That  is  all. 

There  being  no  farther  questions,  tiie  witness  was  excused. 

J.  A.  Shannon,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  What  line  are  you  agent  for? 

Mr.  Shannon.  The  New  York  Despatch  and  National  Despatch 
Refrigerator  lines. 

Mr.  I>AY.  Over  what  roads  does  your  line  operate? 

Mr.  Shannon.  Over  the  Grand  Trunk  out  of  Ohicngo,  the  West 
Shore  to  New  York;  the  Grand  Trunk  and  Boston  and  Maine  and 
Central  Vern)ont  to  Boston. 

Mr.  Day.  How  long  have  you  been  agent  here? 

Mr.  Shannon.  For  the  last  eight  years. 

Mr.  Day.  Well,  during  the  last  six  months  have  you  carried  any 
packing-house  products? 

Mr.  Shannon.  We  do  not  carry  any  packing-house  products.  It  is 
a  purely  dairy  line. 

Mr.  Day.  Are  your  cars  refrigerator  cars? 

Mr.  Shannon.  Yes,  sir. 

Mr.  Day.  You  have  nothing  whatever  to  do  with  packing-house  prod- 
ucts? 

IMr.  Shannon.  No,  sir. 

Mr.  Day.  Or  dressed  beef? 

Mr.  Shannon.  No,  sir. 

Mr.  Day.  That  is  all  I  wish  to  ask,  Mr.  Shannon. 

The  witness  was  excused. 

D.  H.  Kbesky,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Kresky,  what  line  are  you  agent  for? 

Mr.  Kbesky.  The  Heading  Despatch. 

Mr.  Day.  Over  what  do  you  operate — what  roads? 

Mr.  Kbesky.  The  Grand  Trunk,  Lehigh  Valley,  Philadelphia  and 
Keading,  and  New  York,  New  Haven  and  Hartford. 

Mr.  Day.  How  long  have  you  been  agent  for  the  line' here? 

Mr.  Kbesky.  About  eight  years. 

Mr.  Day.  Well,  I  will  ask  you  if  in  the  last  six  months  you  have 
carried  any  packing-house  products? 
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Mr.  Kresky.  I  have  not. 

Mr.  Day,  You  have  not  transported  anyl 

Mr.  Kbeskv.  Well,  the  line  has. 

Mr.  Day.  I  say,  your  line. 

Mr.  Keesky.  Tes,  sir. 

Mr.  Day.  Domestic  or  export! 

Mr.  Keesky.  Both. 

Mr.  Day.  How  about  dressed  beef? 

Mr.  Keesky.  Some  of  that. 

Mr.  Day.  Does  any  dressed  beef  go  for  exportt 

Mr.  Keesky.  No,  sir. 

Mr.  Day.  It  is  all  for  domestic  consumption  ? 

Mr.  Keesky.  Tes,  sir. 

Mr.  Day.  Well,  the  domestic  business  you  have  transported,  I  will 
ask  you  what  rate  you  have  carried  it  at? 

Mr.  Keesky.  I  did  not  quote  the  rate. 

Mr.  Day.  Tou  did  not  quote  the  rate? 

Mr.  Keesky.  No,  sir, 

Mr.  Day.  What  do  you  do — take  up  the  bills  of  lading  and  issue 
others? 

Mr.  Keesky.  There  are  none  taken  up  on  domestic. 
-  Mr.  Day.  Who  quotes  the  rate  on  the  traffic  you  carry? 

Mr.  Keesky.  I  do  not  know. 

Mr.  Day.  Tou  did  not  have  anything  to  do  with  it? 

Mr.  Keesky.  Not  a  thing. 

Mr.  Day.  Did  you  not  solicit  it? 

Mr,  Keesky.  No,  sir. 

Mr.  Day^.  Did  anyone  iii  your  office  quote  the  rate? 

Mr,  Keesky.  No,  sir. 

Mr.  Day.  Nobody  under  your  supervision? 

Mr.  Keesky.  No,  sir. 

Mr.  Day,  How  about  export? 

Mr.  Keesky,  The  same  way. 

Mr.  Day.  Tou  do  not  make  the  rate  in  either  case? 

Mr.  Keesky.  No,  sir. 

Mr.  Day.  What  is  your  function  ? 

Mr.  Keesky.  We  get  some  export  business,  and  what  export  we  do 
get  the  packers  simply  send  the  local  bill  of  lading  and  I  issue  the  export 
bill  of  lading. 

Mr.  Day.  Tour  office  does  simply  clerical  work? 

Mr.  Keesky,  That  is  all. 

Mr.  Day,  Tou  do  not  handle  any  money  or  collect  any  charges? 

Mr.  Keesky.  No,  sir. 

Mr.  Day.  And  do  not  have  anything  to  do  with  refunding  any  por- 
tion of  it? 

Mr.  Keesky.  No,  sir, 

Mr.  Day.  You  do  not  quote  rates? 

Mr.  Keesky.  No,  sir. 

Mr.  Day.  I  think  that  is  all  I  wish  to  ask. 

The  witness  was  excused. 

William  Harvey,  being  duly  sworn,  testified  as  follows; 

Mr,  Day.  What  line  are  you  agent  for,  Mr,  Harvey? 
Mr,  Harvey.  The  Empire  Line: 
Mr.  Day.  How  long  tave  you  been  its  agent  heret 
Mr.  Harvey,  In  this  city  eighteen  years. 
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Mr.  Day.  Have  any  packing-house  products  or  dressed  beef  gone  bj 
your  line  the  last  six  months? 

Mr.  Habvbt.  IJJb,  sir. 

Mr.  DAT.  None  at  all? 

Mr.  Habvby.  None. 

Mr.  Day.  Yon  have  not  been  in  the  business? 

Mr.  Harvey.  No,  sir. 

Mr.  Day.  What  commodities  do  you  chiefly  carry? 

Mr.  Harvey.  Grain,  general  merchandise,  and  iiour. 

Mr.  Day.  You  do  not  have  anything  to  do  with  the  soliciting  of  pack 
ing-house  products  or  dressed  beef? 

Mr.  Harvey.  We  have  at  times,  but  not  now. 

Mr.  Day.  How  long  have  you  been  out  of  it? 

Mr.  Harvey.  We  have  not  been  in  it  this  century. 

Mr.  Day.  How  about  the  last? 

Mr.  Harvey.  Last  century  we  carried  a  great  deal. 

Mr.  Day.  How  late  in  the  last  century  ? 

Mr.  Harvey.  Probably  up  to  the  last  of  the  year,  along  in  Decern 
ber. 

Mr.  Day.  T  will  ask  you  in  regard  to  that  you  did  carry  in,  say,  tht 
last  two  or  three  months  of  1900;  was  it  domestic  or  export? 

Mr.  Harvey.  Export. 

Mr.  Day.  No  domestic? 

Mr.  Harvhy.  Very  little. 

Mr.  Day.  That  which  you  did  carry,  at  what  rate  was  it  taken? 

Mr.  Harvey.  The  tariff. 

Mr.  Day.  The  tariff  collected? 

Mr.  Harvey.  It  was  prepaid. 

Mr.  Day.  The  full  tariff  was  prepaid? 

Mr.  Harvey.  That  is  my  understanding. 

Mr.  Day.  Who  was  it  paid  to? 

Mr.  Harvey.  I  presume  it  was  paid  to  the  local  agent  here.  I 
went  out  of  here  by  different  roads. 

Mr.  Day.  Have  you  any  reason  to  believe  that  any  portion  of  tha' 
which  was  collected  was  refunded? 

Mr.  Harvey.  No,  sir. 

Mr.  Day.  Have  you  any  reason  to  believe  that  any  concession  was 
made  on  it? 
■  Mr.  Harvey.  I  think  not. 

Mr.  Day.  How  about  the  export  rate? 

Mr.  Harvey.  The  export  was  billed  in  this  way :  It  was  billed  mostly 
to  Philadelphia,  we  will  say,  and  they  have  an  agent  there  who  makei 
their  own  contracts  for  the  ocean. 

Mr.  Day.  I  did  not  get  your  last  answer. 

Mr.  Harvey.  I  say  that  most  of  the  freight  that  went  out  of  here 
in  fact  I  think  all  of  it  for  export,  was  billed  to  Philadelphia,  and  then 
the  packing-house  people  had  au  agent  who  made  their  own  arrange 
ments  for  the  ocean.  In  other  words,  it  was  prepaid  up  to  Philadelphii 
and  turned  over  to  the  vessel. 

Mr.  Day.  What  rate  did  it  bear  to  Philadelphia! 

Mr.  Habvby.  The  tariff. 

Mr.  Day.  The  domestic  tariff  rate? 

Mr.  Harvey.  The  domestic  tariff  rate. 

Mr.  Day.  I  have  no  desire  to  ask  this  witness  anything  further. 

The  witness  was  excused. 
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J.  D.  Lund,  being  duly  sworn,  testified  as  follows; 

Mr.  Day.  What  is  your  relation  to  the  Wabash  roadt 

Mr.  Lund.  I  represent  the  freight  department. 

Mr.  Day.  What  is  your  title. 

Mr.  Lund.  Assistant  general  freight  agent. 

Mr.  Day.  How  much  of  an  office  do  you  maintain  here? 

Mr.  Lund.  At  present  I  have  three  clerks. 

Mr.  Day.  What  is  the  general  scope  of  your  duties? 

Mr.  Lund.  To  solicit  freight  and  quote  rates.  That  is  about  the  gen- 
eral scope. 

Mr.  Day.  Take  ])acking-house  products  and  dressed  beef  shipped  by 
your  road  and  charges  prepaid — to  whom  are  th^y  paid? 

Mr.  Lund.  Paid  to  the  local  agent  at  this  point. 

Mr.  Day.  Who  is  the  local  ageut? 

Mr.  Lund.  Hugh  B.  Darneille. 

Mr.  Day.  Do  you  have  auything  to  do  with  the  collectioni 

Mr.  Lund.  I  have  nothing  to  do  with  the  collections. 

Mr.  Day.  Does  any  i)ortion  of  it  pass  through  your  hands! 

Mr.  Lund.  Kone  ot  that  money  passes  througli  my  hands. 

Mr.  Day.  Well,  does  any  money  pass  througli  your  hands  on  account 
of  traffic  transported  over  your  road? 

"  Mr.  Lund.  I  receive  moneys  for  payment  of  claims — things  like  that. 
That  has  not  a  direct  bearing  on  the  question.  But  answering  the 
question  direct,  prepaying  the  charges,  I  do  not  handle  that  now. 

Mr.  Day.  Do  you  keep  a  book  account  of  the  claims  you  pay? 

Mr.  Lund.  Yes,  sir;  they  have  a  claim  book. 

Mr.  Day.  I  mean  an  account  of  moneys  paid  on  account  of  claims,  do 
you  keep  an  account  of  what  you  do? 

Mr.  Lund.  I  have  a  book  that  I  keep  a  record  of  claims  in. 

Mr.  Day.  Any  money  you  pay  for  claims,  do  you  keep  a  record  of  the 
money  you  pay  out  for  claims? 

Mr.  Lund.  Not  all ;  no,  sir. 

Mr.  Day.  What  moneys  do  you  pay  out  which  you  do  not  keep  a 
record  of? 

Mr.  Lund.  I  have  paid  moneys  on  export  traflBc  that  I  do  not  keep  a 
record  of. 

Mr.  DAT.  What  else? 

Mr.  Lund.  That  is  all. 

Mr.  Day.  Wliat  claims  do  you  pay  on  account  of  export  traffic? 

Mr.  Lund.  Tliis  business  I  have  solicited  myself. 

Mr.  Day.  Who  do  you  pay  it  to? 

Mr.  Lund.  To  the  parties  with  whom  I  made  the  arrangements. 

Mr.  Day.  Now,  during  the  past  six  months  have  you  quoted  rates  to 
the  packers  on  domestic  traffic  to  the  Atlantic  seaboard? 

Mr.  Lund.  I  do  not  remember  quoting  any  rates  on  domestic  traffic 
the  last  six  months  to  the  Atlantic  seaboard. 

Mr.  Day.  Have  you  on  export  traffic? 

Mr.  Lund.  I  have  on  export  provisions. 

Mr.  Day.  What  is  the  lowest  rate  you  quoted  on  export  provisions? 

Mr.  Lund.  The  lowest  rate  I  remember  is  3 ")  cents  per  liundred  pounds 
from  Kansas  City  to  New  York  for  export.    That  is  my  recollection. 

Mr.  Day.  When  was  that? 

Mr.  Lund.  That  was  in  December. 

Mr.  DAT.  How  low  a  rate  have  you  quoted  on  export  since  January  1? 

Mr.  Lund.  I  have  not  quoted  a  rate  on  export  since  January  1. 
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Mr.  Day,  Have  not  you  participated  in  that  business? 

Mr.  Lund.  We  handle  some  business,  I  understand  from  the  billing. 

Mr.  Day.  What  rate  did  Chat  carry? 

Mr.  Lund.  As  far  as  I  know,  the  full  tariff. 

Mr.  Day.  Tou  mean  the  published  tarifi? 

Mr.  Lund.  Yes,  sir;  18 J  cents  to  the  river. 

Mr.  Day.  And  35  cents  on? 

Mr.  Lund.  We  did  not  handle  the  business  beyond. 

Mr.  Day.  To  whom  did  you  turn  that  over? 

Mr.  Lund.  Various  lines. 

Mr.  Day.  What  lines  from  the  Mississippi? 

Mr.  Lund.  It  would  be  handled  by  any  line  leading  from  the  Missis- 
sippi Eiver. 

Mr.  Day.  The  Mobile  and  Ohio? 

Mr.  Lund.  The  Mobile  and  Ohio. 

Mr.  Day.  The  Clover  Leaf? 

Mr.  Lund.  The  Clover  Leaf.    The  Mobile  and  Ohio  can  not  handle 
the  New  York  business,  though. 

Mr.  Day.  Does  the  Mobile  and  Ohio  take  some  south  and  connect 
with  the  Southern,  and  then  come  in  by  the  Southern? 

Mr.  Lund.  I  do  not  know  of  any  that  way. 

Mr.  Day.  The  trafflc  that  went  by  the  Mobile  and  Ohio  by  your  road 
went  through  the  Gulf? 

Mr.  Lund.  Yes,  sir;  it  goes  through  Mobile. 

Mr.  Day.  Now,  the  traffic  you  turned  over  to  the  Clover  Leaf  since 
the  1st  of  January,  what  rate  did  you  quote  through  to  the  .seaboard? 

Mr.  Lund.  I  made  no  rates  at  all. 

Mr.  Day.  You  simply  made  a  rate  up  to  the  Mississippi  Eiver? 

Mr.  Lund.  Made  no  rate  at  all;  did  not  even  quote  a  rate.. 

Mr.  Day.  What  rate  did  it  pay? 

Mr.  Lund.  Eighteen  and  a  half  cents,  to  the  best  of  my  knowledge. 

Mr.  Day.  Was  there  any  refund  or  rebate  made  on  that? 

Mr.  Lund.  Not  to  my  knowledge. 

Commissioner  Clements.  Did  it  go  on  a  through  rate  of  35  cents? 

Mr.  Lund.  I  do  not  know.    We  deliver  the  property  at  East  St. 
Louis,  and  that  ends  it  with  us. 

Commissioner  Clements.  I  understand  you  to  say  that  some  did  go 
on  a  through  rate  of  35  cents  from  here. 

Mr.  Lund.  That  is  business  I  contracted  for  myself  in  December. 

Commissioner  Eifbr.  Was  that  for  foreign  shipment? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Clements.  It  was  for  export? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Pkouty.  What  was  your  division  of  that  rate,  35 
cents? 

Mr.  Lund.  I  really  do  not  know.    I  do  not  know  what  the  division 
of  that  would  be. 

Commissioner  Peouty.  Did  you  not  know  when  you  quoted  that 
rate,  made  that  contract,  how  much  of  it  your  line  was  to  get? 

Mr.  Lund.  No,  sir;  I  do  not  know  the  details  of  the  division. 

Commissioner  Prouty.  Were  you  instructed  by  your  superiors  to 
make  that  quotation? 

Mr.  Lund.  No,  sir. 

Commissioner  Prouty.  How  did  you  happen  to  make  that  low 
export  rate? 
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Mr.  Ltjnd.  It  was,  I  supposed,  the  current  basis  in  effect  at  the  time 
the  shipments  were  made. 

Commissioner  PROUiy.  What  determines  the  current  basis?  Who 
tells  you  what  the  basis  is — the  packer;  or  do  you  tell  the  packer? 

Mr.  LtTND.  We  quote  the  rate  to  the  packer  to  handle  his  business. 

Commissioner  Peoxity.  Tou  quoted  a  rate  of  35  cents  to  the  packer? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Proitty.  How  did  you  happen  to  quote  that  rate? 

Mr.  LuN&.  I  quoted  it  from  my  own  mind — that  that  was  the  figure 
that  would  secure  the  traffic  at  that  time. 

Commissioner  Prouty.  What  led  you  to  suppose  that  that  figure 
would  secure  the  traffic? 

Mr.  Lund.  By  conditions  that  may  have  happened  previous — the 
previous  weeks,  for  instance. 

,  Commissioner  Prouty.  Well,  did  the  packer  tell  you  he  would  not 
jiay  any  more  than  35  cents? 

Mr.  Lund.  I  do  not  remember  that. 

Commissioner  Prouty.  Had  you  tried  to  get  trafiflc  at  a  little  above 
that,  which  you  did  not  get? 

Mr.  Lund.  You  mean  on  that  specific  shipment? 

Commissioner  Prouty.  Yes,  sir. 

Mr.  Lund.  I  do  not  remember  the  details  of  it;  only  I  remember  I 
made  that  quotation. 

Commissioner  Prou  lY.  Do  you  have  a  general  understanding  among 
yourselves  with  the  packers  here  what  this  export  rate  should  be  at  a 
given  time? 

Mr.  Lund.  No,  sir;  not  to  my  knowledge. 

Commissioner  Prouty.  How  do  you  know  what  it  is? 

Mr.  Lund.  I  do  not  know  until  I  test  it  by  my  own  quotation. 

Commissioner  Prouty.  You  go  to  the  packer  and  oifer  to  take  the 
traffic  for  so  much,  and  if  you  get  it  you  think  your  quotation  is  as  low 
as  the  going  rate.  If  you  do  not  get  it,  do  you  assume  there  is  a  lower 
rate? 

Mr.  Lund.  That  is  the  only  means  I  have  of  knowing. 

Commissioner  Prouty.  You  say  you  made  this  rate  of  35  cents.  At 
that  time  what  was  the  published  division  east  of  the  Mississippi  Eiver— 
35  cents? 

Mr.  Lund.  I  think  it  was. 

Commissioner  Prouty.  So  you  might,  according  to  your  theory, 
have  to  carry  that  to  the  Mississippi  Eiver  for  nothing? 

Mr.  Lund.  It  is  barely  possible. 

Commissioner  Prouty.  Do  you  know  what  line  it  went  by  beyond 
the  Mississippi? 

Mr.  Lund.  I  think  it  was  handled  via  a  line  to  Buflfalo. 

Commissioner  Prouty.  Who  has  been  soliciting  this  traffic  that  has 
gone  over  your  line  since  January  1  ? 

Mr.  Lund.  I  do  not  know  of  anyone  but  myself. 

Commissioner  Prouty.  I  thought  you  said  you  had  not  solicited  any 
since  January  1  ? 

Mr.  Lund.  I  meant  export  business  and  Eastern  business.  We  solicit 
local  business  to  Illinois  and  those  points. 

Commissioner  Prouty.  By  what  fast-freight  line  did  that  go  since 
January  1. 

Mr.  Lund.  We  handled  it  to  St.  Louis  and  there  delivered  it  to  the 
line  to  which  It  was  consigned. 
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Commissioner  Peotjtt.  That  business  now  goes  from  here  over  the 
Mississippi  Eiver  and  is  there  consigned  to  some  other  line? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Peoutt.  Now,  as  you  understand  the  matter,  who 
solicited  that  particular  traffic  ^ 

Mr.  Ltjnd.  I  do  not  know. 

Commissioner  Protjty.  Do  you  mean  to  say  at  the  present  time 
your  line  is  exacting  the  full  tariff  rate  on  both  export  and  domestic 
shipments? 

Mr.  Lund.  So  far  as  1  know,  yes,  sir. 

Commissioner  Pei>uty.  And  whatever  cut  there  is  is  beyond  the 
Mississippi  Eiver? 

Mr.  Lund.  That  would  be  the  inference. 

Commissioner  Clic  jients.  Have  you  ever  been  able  to  obtain  a  larger 
proportion  of  the  business  of  these  packing  houses  by  reason  of  very 
low  rates  on  foreign  shipments? 

Mr.  Lund.  ISo,  sir;  I  never  solicited  business  on  that  basis  at  all. 

Commissioner  Clements.  Who  does  solicit  this  business  for  your 
road  now? 

Mr.  Lund.  I  do. 

Commissioner  Clements.  But  you  say  you  do  not  solicit  the  eastern 
or  foreign  business? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Clements.  Who  does? 

Mr.  Lund.  I  do  not  think  it  is  being  solicited  at  all  tor  our  road. 

Commissioner  Clements.  Is  there  no  solicitation  for  this  business 
on  the  part  of  any  of  the  roads  you  know  of? 

Mr.  Lund.  That  I  can  not  say,  I  can  not  answer  for  anybody  but 
myself. 

Commissioner  Clements,  Why  is  your  road  careless  about  it? 

Mr.  Lund.  Unless  it  is  that  we  are  the  available  line  to  St.  Louis  for 
handling  it.  We  only  handle  it  to  St.  Louis  and  that  is  the  only  means 
we  have  of  reaching  the  lines  to  which  it  is  consigned;  that  is,  at  St. 
Louis. 

Commissioner  Clements.  You  mean  that  is  not  the  way  most  of  it. 
goes? 

Mr.  Lund.  That  is  the  way  most  of  it  is  going  at  tlio  present  time, 
by  St.  Louis. 

Commissioner  Clements.  By  your  road? 

Mr.  Lund.  We  handle  some  that  way. 

Commissioner  Clements.  It  comes  without  solicitation,  then,  does  it? 

Mr,  Lund.  Yes,  sir;  so  far  as  I  am  concerned. 

Commissioner  Clements.  Is  there  any  arrangement  or  contract  or 
practice  of  any  kind,  either  understood  or  otherwise,  by  which  this 
business  is  apportioned  among  the  several  roads  leading  eastward  from 
Kansas  City? 

Mr.  Lund.  Not  to  my  knowledge. 

Commissioner  Clements.  Has  there  been  at  any  time  during  the 
past  year? 

Mr.  Lund.  Not  that  I  know  of. 

Commissioner  Clements.  Every  road  is  free  to  take  all  it  can  get, 
carry  it,  and  retain  all  it  can  without  any  obligation  to  pay  any  back  to 
anybody? 
,  Mr.  Lund.  I  know  of  no  arrangement  of  that  kind. 

Commissioner  Clements.  Well,  why  is  it  you  do  not  solicit  it — push 
for  it? 
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Mr.  Lund.  I  am  satisfied  with  what  is  coming  to  us. 

Commissioner  Clements.  That  is  rather  a  modest  position  for  a  rail- 
road to  take,  is  it  not? 

Mr.  Lund.  Well,  it  is  a  fact  just  the  same. 

Commissioner  Fiper.  What  roads  carry  the  bulk  of  these  packing- 
liouse  products — what  roads  leading  out  of  Kansas  City  does  the  weight 
or  bulk  of  these  packing-house  products  pass  over? 

Mr.  Lund.  I  do  not  know.    I  could  not  say. 

Commissioner  Fifer.  Does  any  one  road  or  any  particular  set  of 
roads  carry  it  above  others? 

Mr.  Lund.  I  think  some  roads  carry  more  than  others  and  distri- 
bute it. 

Commissioner  Peoutt.  Is  there  not  an  account  kept  of  the  tonnage 
by  all  lines  from  Kansas  City? 

Mr.  Lund.  There  is  a  statement  kept  of  the  carloads. 

Commissioner  Prouty.  Who  keeps  that  statement? 

Mr.  Lund.  That  is  kept  by  the  agent  of  the  Western  trunk  lines. 

Commissioner  Peouty.  Who  is  he? 

Mr.  Lund.  G.  A.  Kimball. 

Commissioner  Prouty.  Here  in  Kansas  City? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Prouty.  How  often  does  he  send  you  gentlemen  a 
statement? 

Mr.  Lund.  There  is  a  statement  furnished  us  every  day  of  the  carload 
business  out  of  this  i^oint. 

Commissioner  Prouty.  Does  any  other  line  solicit  now? 

Mr.  Lund.  I  do  not  know. 

Commissioner  Prouty.  You  do  not  find  that  their  solicitation  pro- 
duces any  effect  on  your  traffic? 

Mr.  Lund.  It  has  not  this  year. 

Commissioner  Prouty.  Who  pays  this  gentleman  for  his  work  in 
sending  ovit  these  statements? 

Mr.  Lund.  I  think  it  is  done  by  the  lines  generally  in  the  associa- 
tion. 

Commissioner  Peouty.  What  association? 

Mr.  Lund.  The  Western  Trunk  Line  Association. 

Commmissioner  Prouty.  Do  you  know  about  what  part  of  this  traffic 
the  Missouri  Pacific  gets? 

Mr.  Lund.  No,  sir. 

Commissioner  Prouty.  Do  you  know  what  j)art  the  other  lines  get? 

Mr.  Lund.  No,  sir. 

Commissioner  Prouty.  Do  you  not  see  his  statement? 

Mr.  Lund.  I  glance  over  it  from  day  to  day  to  see  what  we  handle. 

Commissioner  ProuTY.  Do  you  not  know  what  part  of  the  whole  you 
ought  to  handle? 

Mr.  Lund.  No;  I  do  not  know. 

Commissioner  Prouty.  About  what  part  have  you  handled? 

Mr.  Lund.  I  can  not  say  offhand. 

Commissioner  Peouty.  I  wish  you  would  let  us  see  one  of  those 
Btatements.    Could  you  do  that? 

Mr.  Lund.  Tes,  sir.    Tou  mean  for  one  day? 

Commissioner  Peouty.  Three  or  four  of  them,  so  that  I  can  see  what 
they  are. 

Commissioner  Clements.  What  is  the  volume  of  business  by  the 
carload  by  the  day  or  week  or  month? 

Mr.  Lund.  It  varies.    Some  days  it  is  more  than  others. 
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Commissioner  Clements.  Undoubtedly ;  but  about  wliat  would  be 
an  average  week? 

Mr.  Lund.  You  mean  for  all  lines? 

Commissioner  Clements.  Dressed  beef  and  packinghouse  prod- 
ucts— all  lines? 

Mr.  Lund.  You  mean  tte  combined  total  number  of  carloads  for  a 
week? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Lund.  You  mean  to  all  territory? 

Commissioner  Clements.  Foreign  and  eastern. 

Mr.  Lund.  I  should  say — of  course  these  are  not  facts — I  should  say 
COO  to  700  cars  a  week,  perhaps  more. 

Commissioner  Clements.  Bastbound,  including  domestic  and 
foreign  ? 

Mr.  Lund.  Yes,  sir. 

Commissioner  Clements.  And  about  how  many  roads  lead  eastward 
from  Kansas  City  over  which  it  can  move? 

Mr.  Lund.  Did  you  say  how  many? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Lund.  I  do  not  know.  I  would  have  to  count  them  up — twelve 
or  thirteen. 

Commissioner  Clements.  Well,  it  is  easily  ascertainable.  How  do 
you  account  for  the  fact  that  there  is  such  a  stillness  about  this  busi- 
ness in  regard  to  solicitation  that  it  is  allowed  to  find  its  way  out  the 
best  it  can?    It  has  not  always  been  that  way,  has  it? 

Mr.  Lund.  No,  sir. 

Commissioner  Clements.  They  have  had  rate  wars  over  it  in  times 


Mr.  Lund.  There  have  been  rumors  of  disturbances  in  rates. 

Commissioner  Clements.  Well,  what  is  the  reasoa?  Everything 
that  exists  is  supposed  to  have  a  cause.  Why  has  it  changed,  so  that 
every  road  is  apparently  content  with  what  comes  to  it  without 
solicitatiou  ? 

Mr.  Lund.  I  do  not  know  why  it  is.  1  know  only  so  far  as  our  own 
line  is  concerned,  it  must  be  on  account  of  the  service.  We  are  the 
short  line  from  here  to  East  St.  Louis,  and  our  service  considered  the 
best  from  here  to  that  point. 

Commissioner  Clements.  Well,  that  would  not  be  very  satisfactory 
to  the  roundabout  roads  that  wanted  to  get  a  part  of  it,  would  it? 

Mr.  Lund.  That  I  can  not  say.    I  do  not  know  how  they  would  feel. 

Commissioner  Clements.  You  can  not  assign  any  reason  for  tiie 
fact  that  there  are  practically  no  solicitations  now  for  this  business? 

Mr.  Lund.  No,  sir;  I  can  not  assign  any  reason. 

Mr.  Day.  These  shipments  you  spoke  of  that  left  in  February,  that 
went  by  the  Wabash  and  Clover  Leaf,  whose  shipments  were  those? 

Mr.  Lund.  I  do  not  remember. 

Mr.  DAT.  You  spoke  of  paying  some  money  on  account  of  export 
traffic  secured. 

Mr.  Lund.  That  was  business  I  secured  in  December. 

Mr.  Day.  What  concern? 

Mr.  Lund.  Schwarzschild  &  Sulzberger. 

Mr,  Day.  What  was  the  basis  of  the  refund? 

Mr.  Lund.  Based  on  a  35-cent  rate  I  quoted  from  Kansas  City  to 
Kew  York. 

Mr.  Day.  What  had  they  actually  paid! 
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Mr.  Lund.  Fifty-three  and  a  half  cents. 

Mr.  Day.  Who  did  you  make  the  payment  to  I 

Mr.  Lund.  Mr,  Gusey. 

Mr.  Day.  What  is  his  position? 

Mr.  Lund.  I  do  not  know  what  position  he  has. 

Mr.  Day.  When  was  it  you  made  the  payment? 

Mr.  Lund.  I  do  not  remember  that.  I  think  the  latter  part  of 
December.    I  am  not  certain. 

Mr.  Day.  Approximately,  what  was  the  amount  of  it? 

Mr.  Lund.  1  do  not  remember  just  exactly. 

Mr.  Day.  Well,  about? 

Mr.  Lund.  I  do  not  know. 

Mr.  Day.  Was  it  made  on  a  claim  presented  to  you — a  statement,  a 
claim  made  to  you  in  writing? 

Mr.  Lund.  No;  they  made  no  statement  to  me  in  writing.  I  made 
the  statement  up  myself  on  the  business  I  handled. 

Mr.  Day.  That  is  all. 

Commissioner  Clements.  Mr.  Day,  what  is  tlie  name  of  the  witness 
that  was  called  this  morning  who  did  not  answer? 

Mr.  Day.  Mr.  M.  M.  Vincent. 

Commissioner  Clements.  Is  Mr.  Vincent  in  court? 

(No  response.) 

Commissioner  Clements.  He  appears  not  to  be  here.  All  the  wit- 
nesses we  have  been  able  to  subpoena,  with  the  exception  of  Mr.  Vin- 
cent, have  been  sworn  and  examined,  aud  it  is  manifest  that  information 
which  we  wanted  about  certain  matters  can  not  be  had  from  the  wit- 
nesses whose  attendance  we  have  been  able  to  secure,  and  that  on  those 
points  others  will  be  necessary.  Therefore,  the  hearing  of  this  matter 
will  now  be  suspended  to  such  other  time  and  place  as  the  Commission 
may  fix,  then  to  be  proceeded  with.  With  that  understanding  we  will 
adjourn. 

At  3.50  o'clock  p.  m.  the  Commission  adjoui-ned. 


At  a  general  session  of  the  Interstate  Commerce  Commission,  held  at 
its  office  in  Washington,  D.  0.,  on  the  19th  day  of  December,  A.  D.  1901. 

Present:  Hon,  Martin  A.  Knapp,  chairman,  Hon.  Judsoii  0.  Clements, 
Hon.  James  D.  Yeomans,  Hon.  Charles  A.  Prouty,  Hon.  Joseph  W. 
Fifer,  commissioners. 

nr  THE  MATCEB  OF  THE  TBAIfSFOBTATION  OF  SBESSED  MEATS  AND  FACKINO- 

HOVSE  FBODITCTS. 

Ordered,  That  this  matter  be  set  down  for  hearing  at  United  Stater 
court  rooms  in  the  city  of  Chicago,  111.,  on  January  7, 1902,  at  10  o'clock 
a.  m. 

BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 

IN  THE  MATTEB  OF  THE  TBANSFOBTATIOIT   OF   DBESSED  MEATS  AND   FACEIHO- 

HOUSE  FBODUCTS. 

Hearing  at  Chicago,  III.,  January  7, 1902. 

Present:  Hon.  Martin  A.  Knapp,  Hon.  Judson  C.Olements,  Hon.  J.D. 
Yeomans,  Hon.  C.  A.  Prouty,  and  Hon.  Joseph  W.  Fifer,  commissioners. 
Mr.  W.  A.  Day,  for  the  Commission. 
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United  States  Coubt  Eoom, 
Chicago,  111.,  January  7,  1902 — 10  a.  m.     . 
The  Chairman.  Gentlemen,  please  give  us  your  attention.    The 
Commission  is  here  this  morning  to  resume  its  inquiry  in  the  matter  of 
the  transportation  of  dressed  beef  and  packing-house  products.    Mr. 
Day,  are  you  ready  to  proceed? 
Mr.  DAT,  Yes,  sir. 

C.  D.  Whitney,  having  been  duly  sworn,  testified  as  follows: 
Mr.  Day.  Your  name  is  C.  D.  Whitney? 
Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  And  you  are  traffic  manager  of  what  road? 
Mr.  Whitney.  Of  the  Toledo,  St.  Louis  and  Western. 
Mr.  Day.  How  long  have  you  been  connected  with  that  roadf 
Mr.  Whitney.  Since  August  1,  ^900. 

Mr.  Day,  With  what  road  were  you  connected  prior  to  that  time? 

847 
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Mr.  Whitney.  The  Ohio  Southern. 

Mr.  Day.  Mr.  Whitney,  the  Commission  is  here  for  the  purpose  of 
having  you  tell  them  the  methods  that  prevail  on  your  road  respecting 
tlie  transportation  of  packing-house  products  and  dressed  meats,  and 
particularly  with  regard  to  concessions  in  rates  that  have  prevailed 
on  your  line  or  th'at  may  have  prevailed  there.  Take  a  period  of  six 
months  prior  to  January  1,  1902. 

Mr.  Whitney.  In  what  way  do  you  mean? 

Mr.  Day.  In  whatever  way  that  may  have  prevailed.  Have  you 
made  any  concessions  or  has  your  road  made  any  concessions  from  the 
published  rates  in  the  transportation  of  packing-house  products  or 
dressed  meats  during  that  period? 

Mr.  Whitney.  Yes. 

Mr.  Day.  Please  state  in  your  own  way  how  that  was  brought  about; 
first,  what  the  concession  was. 

The  Chairman.  First,  on  shipments  from  what  point? 

Mr.  Day.  From  the  Missouri  Eiverand  Chicago  to  Atlantic  seaboard 
points,  both. 

Mr.  Whitney.  It  is  the  rule  to  meet  conditions.  That  is  the  meat 
of  the  whole  thing.  If  a  rate  from  the  Missouri  Eiver  is  made  to  the 
Atlantic  seaboard  through  Chicago,  it  follows  that  the  lines  through 
St.  Louis  must  meet  it  or  go  out  of  the  business. 

Mr.  Day.  Well,  the  rate  on  dressed  meats  from  Kansas  City  to  the 
Mississippi  Eiver  was  what — the  published  rate  was  what? 

Mr.  Whitney.  From  where? 

Mr.  Day.  From  the  Missouri  Eiver  to  the  Mississippi  Eiver,  to  St. 
Louis? 

Mr.  Whitney.  Eighteen  and  one-half  cents. 

Mr.  Day.  And  the  rate  from  Kansas  City  to  Chicago  was  23J  cents? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  And  the  rate  from  Kansas  City  to  New  York  was 

Mr.  Whitney.  Sixty-eight  and  one-half  cents. 

Mr.  Day.  That  is  on  dressed  meats? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Now,  the  rate  on  packing-house  products  was  18J  cents  to 
the  river? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  And  23 J  cents  to  Chicago? 

Mr.  Whitney.  Yes,  sir;  a  through  rate  of  53 J  cents. 

Mr.  Day.  What  concession  from  the  published  rate — first,  did  yoa 
participate  in  the  transportation  of  either  of  those  products  to  Chicago? 

Mr.  Whitney.  To  Chicago? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  No,  sir. 

Mr.  Day.  What  traffic  did  you  participate  in?  For  what  general 
destination? 

Mr.  Whitney.  Do  you  mean  on  dressed  beef  and  provisions! 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  We  have  handled  some  dressed  beef  and  provisions 
from  the  Missouri  Eiver  to  New  York  and  Boston. 

Mr.  Day.  Now,  what  concessions  did  you  make,  or  did  your  line  par- 
ticipate in  making,  in  the  way  of  diminution  of  the  rate  of  68J  cents 
during  the  period  I  mentioned  ? 

Mr.  Whitney.  We  made  a  rate  of  41f  cents  from  East  St.  Louis  to 
New  York  and  Boston. 
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Mr.  Day.  And  what  was  the  published  rate  at  that  time  from  Bast 
St.  Loais? 

Mr.  Whitney.  Fifty  cents. 

Mr.  Day.  Is  that  the  greatest  or  largest  reduction  you  have  made? 

Mr.  Whitney.  Tes,  sir. 

Mr.  Day.  Novr,  what  reduction  did  you  make  on  packing-house 
products'? 

Mr.  Whitney.  We  made  a  rate  of  29  cents. 

Mr.  Day.  That  was  a  reduction  of  6  cents? 

Mr.  Whitney.  Tes,  sir;  6  cents.  That  was  the  greatest.  It  don't 
follow  that  that  was  continuous;  simply  that  it  went  that  low. 

Mr.  Day.  Tou  have  stated  the  lowest  rate  you  participated  in  ? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Take  this  New  York  and  Boston  traffic  that  you  hauled. 
Where  was  the  point  of  departure  from  your  rails? 

Mr.  Whitney.  Some  of  it  went  via  Ohio  City  and  the  Erie  and  its 
connections,  some  via  Continental,  the  Mckel  Plate  road  and  its  con- 
nections, some  via  Toledo  and  the  Michigan  Central  Eailroad  and  its 
connections,  and  some  via  Toledo  and  theLake  Shore  and  its  connections. 

Mr.  Day.  Your  Western  and  Eastern  termini  are  East  St.  Louis  and 
Toledo?    . 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  What  was  your  division  of  the  haul  of  Kansas  City-New 
York  packing-house  products  where  you  turned  it  over  to  t.be  Eastern 
line  at  Toledo? 

Mr.  Whitney.  You  mean  the  division  of  the  proportion  from  St. 
Louis? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  It  is  made  up  on  a  mileage  basis.  It  runs  about  35 
per  cent. 

Mr.  Day.  How  much  of  your  division  did  you  shrink  out  of  that  29 
cents  packing  house  product  rate? 

Mr.  Whitney.  Our  proportion. 

Mr.  Day.  What  did  that  an  cunt  to  on  that? 

Mr.  Whitney.  About  3")  per  cent  ol  6 — about  2  cents. 

Mr.  Day.  Now,  who  else  paiticijiated  iu  the  shrinking  of  that  rate? 

Mr.  Whitney.  I  have  stated  the  routes  that  we  have  used  on  our 
traffic. 

Mr.  Day.  Did  they  aM  join  in  the  shrinkage?  Did  all  the  lines  par- 
ticipate in  it  from  the  Mississippi  River,  or  was  it  borne  alone  by  your 
road? 

Mr.  Whitney.  On  the  authorized  rates?  These  rates  that  I  have 
mentioned  are  what  we  call  the  current  rate. 

Mr,  Day.  Now,  the  published  rate  being  35  cents  from  the  Missis- 
sippi Eiver  to  New  York,  you  say  you  carried  traffic  as  low  as  29  cents? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Now,  in  the  reduction  of  that  rate  of  6  cents  a  hundred,  in 
that  reduction  did  your  road  stand  all  of  that,  or  did  all  of  the  lines  that 
participated  in  the  haul  of  the  traffic  from  the  Mississippi  River  to  the 
Atlantic  seaboard  divide  it? 

Mr.  Whitney.  I  can  not  answer  whether  all  the  lines  joined  or  not. 
The  bills  are  put  in  the  claim  department  and  collected.  I  do  not  know 
how  they  were  collected. 

Mr.  Day.  Who  authorizes  this  reduction  when  it  is  done  on  your 
line? 
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Mr.  Whitney.  There  is  really  no  such  thing  as  authorizing  it.  Tou 
test  the  market  and  find  the  rate  is  so  and  so,  or  by  discussion  it  is 
brought  out  that  the  rates  are  what  we  use.  There  is  no  such  thing  as 
authorizing  it. 

Mr.  Day.  Your  subordinates  would  not  put  in  a  29-cent  rate  without 
some  authority  to  do  that,  would  they? 

Mr.  Whitney.  No,  sir. 

Mr.  Day.  What  authority  do  they  get  to  rely  upon? 

Mr.  Whitney.  On  my  authority. 

Mr.  Day.  How  do  you  express  it  to  them  ?  How  have  you  authorized 
it?    What  form  has  your  authorization  taken? 

Mr.  Whitney.  Nothing  more  than  advice  that  conditions — for 
instance,  that  conditions  at  the  present  time — I  do  not  mean  now,  but 
when  there  was  a  29-ceut  rate;  if  there  was  a  29cent  rate  I  woulcl  tell 
them  they  could  make  that  rate. 

Mr.  Day.  What  concerns,  what  packing-house  concerns,  chiefly  employ 
your  line,  or  did  six  months  prior  to  January  1? 

Mr.  Whitney.  I  could  not  follow  that  up  closely.  For  instance,  we 
give  our  agent  authority  to  make  a  29-cent  rate.  I  do  not  know  who 
he  gives  it  to  or  what  business  he  gets  on  it.  Perhaps  he  don't  get 
anything.  Perhaps  we  have  had  some  from  all  of  them  with, one  or  two 
exceptions. 

Mr.  Day.  Tou  have  some  that  use  your  line  pretty  generally  all  fhe 
time? 

Mr.  Whitney,  Oh,  no;  we  do  not  have  any  that  use  it  all  the  time. 

Mr.  Day.  I  do  not  mean  all  the  time.  I  supi)ose  every  road  has  its 
customers  that  it  largely  relies  on  ? 

Mr.  Whitney,  I  do  not  think  the  provision  business  is  handled  that 
way. 

Mr.  Day.  How  about  dressed  meats  ? 

Mr.  Whitney.  Dressed  meats  are  usually  shipped  right  along  on 
account  of  the  arrangements  they  have  on  a  line  for  icing,  and  so  on. 

Mr.  Day.  What  concerns  have  employed  your  line  in  the  shipment 
of  dressed  meats? 

Mr,  Whitney.  Since  the  1st  of  July? 

Mr.  Day.  Yes,  sir, 

Mr.  Whitney.  We  have  not  had  any  dressed  meats  from  Kansas 
City  since  the  1st  of  July. 

Mr.  Day.  Well,  all  kinds, 

Mr.  Whitney.  We  have  had  no  dressed  meats  from  Kansas  Oity 
since  the  1st  of  July. 

Mr,  Day.  What? 

Mr.  Whitney.  Provisions. 

Mr.  Day.  What  concerns  have  employed  your  line? 

Mr.  Whitney.  I  could  not  tell  you.  Possibly  we  have  had  them 
from  the  Oudahy  Packing  Company,  and  perhaps  from  Fowler,  and 
perhaps  from  Schwarzscbild  &  Sulzberger;  I  don't  know.  I  could  not 
say  positively. 

Mr.  Day.  When  the  concession  was  made  you  say  it  was  handled 
through  the  claims  department.  Did  the  billing  show  the  published 
rate,  or  would  the  billing  show  the  reduced  rate? 

Mr.  Whitney.  The  billing  would  show  the  published  rate  up  untU 
very  recently,  when  it  was  billed  flat. 

Mr,  Day.  How  recently  was  it  billed  flat!  When  did  you  commence 
thatt 
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Mr.  Whitney.  I  think  along  about  the  1st  of  August — somewhere 
between  the  15th  of  July  and  the  Ist  ,of  August. 

Mr.  DAT.  Was  that  about  the  time  you  put  in  the  export  rate — the 
published  through  export  rate? 

Mr.  Whitney.  Tea,  sit. 

Mr.  Day.  Now,  when  the  billing  showed  the  published  rate  and  the 
traffic  was  actually  carried  at  a  reduced  rate,  just  state  how  those  claims 
were  presented  and  how  they  were  vised  or  approved? 

Mr,  Whitney.  I  do  not  think  I  would  be  comiietent  to  say  that, 
because  they  are  not  handled  in  my  office. 

Mr.  Day.  But  you  are  cognizant  of  their  adjustment,  are  you  not? 
Your  office  had  to  give  some  approval  or  ratification  of  it. 

Mr.  Whitney.  We  give  our  claims  department  instructions  that  the 
current  rate  is  so  much,  and  if  a  claim  is  presented  later  on  that  tallies 
with  that  previous  advice  the  claim  is  no  doubt  settled  on  that  basis. 

Mr.  Day.  How  would  the  claims  department  get  the  advice  that  the 
business  was  actually  carried? 

Mr.  Whitney.  From  the  billing. 

Mr.  Day.  During  the  year  1001  was  there  traffic  carried  on  your 
line— that  is,  traffic  that  we  are  discussing  here,  dressed  meats  and 
packing-house  products — carried  at  all  on  underbilling  as  to  weights  or 
in  any  other  form  ? 

Mr.  Whitney.  Not  that  I  know  of. 

Mr.  Day.  Was  shrinkage  made  in  any  other  form,  or  was  concession 
in  any  other  way  made  than  in  the  particular  way  you  have  named? 

Mr.  Whitney.  No,  sir. 

Mr.  Day.  There  was  no  false  billing  or  underweights  that  prevailed 
on  your  line  that  you  had  any  intimation  of? 

Mr.  Whitney.  No,  sir. 

Mr.  Day.  What  is  the  practice  prevailing  now  regarding  packing- 
house products? 

Mr.  Whitney.  Since  the  1st  of  January — why,  we  have  had  nothing 
but  the  full  published  tariff  rate. 

Mr.  Day.  Why  did  you  stop  that  practice  on  the  1st  of  January,  or 
did  you  cease  that  practice  before? 

Mr.  Whitney.  It  is  a  kind  of  unwritten  law  that  rates  on  the  first 
of  the  year  become  what  we  call  firm,  and  everyone  tries  to  keep  them 
in  that  condition.  We  start  out  on  the  first  of  the  year  and  try  to 
maintain  them. 

Mr.  Day.  Prior  to  the  1st  of  July  you  were  carrying  some  dressed 
meats,  in  the  year  1901? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Who  did  you  carry  dressed  meats  for? 

Mr.  Whitney.  For  Schwarzschild  &  Sulzberger  from,  I  think,  Janu- 
ary 1  to  June  1,  and  we  carried  for  Cudahy  from  January  1, 1  think  it 
was,  to  April  1. 

Mr.  Day.  For  anyone  else — that  is,  of  the  large  concerns? 

Mr.  Whi'J'Ney.  No;  not  from  Kansas  City. 

Mr.  Day.  Well,  from  St.  Louis? 

Mr.  Whitney,  Swift  &  Co.  from  East  St.  Louis,  and,  I  think  a  part 
of  their  Kansas  City  business  also.    We  do  not  get  that  now. 

Mr.  Day.  What  concessions  from  the  established  rates — the  published 
tariff  rates — were  made  on  dressed  meats? 

Mr.  Whitney.  On  the  dressed  beef? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  I  do  not  know  that  I  could  tell  you  now. 
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Mr.  Day.  Well,  about,  approximately? 

Mr.  Whitney.  I  think  it  was  in  the  neighborhood  of  5  cents. 

Mr.  Day.  From  Kansas  City  or  St.  Louis? 

Mr.  Whitney.  Of  course  our  revenue  begins  at  East  St.  Louis, 

Mr.  Day.  Do  you  know  what  was  made  back  of  the  Mississippi 
Eiver? 

Mr.  Whitney.  I  could  not  tell  you  positively,  because  it  would  not 
be  a  positive  opinion. 

Mr.  Day.  What  is  your  impression  ? 

Mr.  Whitney.  I  do  not  know  that  I  have  a  right  to  express  that. . 

Mr.  Day.  Ton  acted  on  rumors  as  to  reduction  of  rates  that  you  con- 
sidered you  were  compelled  to  meet  elsewhere,  I  underhand.  What 
was  the  rumor  prevailing  at  that  time? 

Mr.  Whitney.  The  rumor  prevailed  that  the  rate  from  concession 
was  reduced  5  cents  from  Kansas  City  to  the  seaboard. 

Mr.  Day.  Is  that  the  greatest  concession  you  heard  of  that  prevailed 
on  dressed  meats — 5  cents,  Kansas  City  to  the  Atlantic  seaboard? 

Mr.  Whitney.  That  is  a  year  ago  and  I  do  not  remember  distinctly, 
but  that  is  my  impression.    ' 

Mr.  Day.  Was  the  concession  greater  in  regard  to  packing-house 
products  than  it  was  in  regard  to  dressed  meats? 

Mr.  Whitney.  I  do  not  think  there  was  any  concession  the  first  of 
the  year.  As  a  matter  of  fact,  we  do  not  handle  many  provisions.  It 
is  only  now  and  then  that  we  handle  them. 

Mr.  Day.  Tell  the  commission  specifically  what  induced  you  to 
authorize  your  subordinates  to  cut  the  rate. 

Mr.  Whitney.  Well,  as  I  say,  the  St.  Louis  line  would  have  to  do 
that  in  order  to  get  any  business  from  the  Missouri  Eiver.  If  a  rate  is 
made  through  Chicago  and  it  is  less  than  the  rate  that  could  be  obtained 
through  Bast  St.  Louis  on  the  combination  of  locals,  it  follows  that  you 
have  to  meet  that  rate  through  St.  Louis. 

Mr.  Day.  You  mean  that  the  published  rates  by  way  of  Chicago  to 
the  seaboard  were  lower  than  the  sum  of  the  locals  by  way  of  St.  Louis? 

Mr.  Whitney.  No;  because  the  published  tariffs  through  Chicago 
are  supposed  to  be  the  same  as  the  published  tariffs  through  St.- Louis. 

Mr.  Day.  Then  it  was  a  reduced  rate,  lower  than  the  published  rate, 
that  prevailed  through  Chicago  that  induced  you  to  make  a  reduction 
from  the  published  tariff  rate? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  Did  you  ascertain,  as  a  matter  of  fact,  that  a  lower  rate  did 
prevail  by  way  of  Chicago  than  the  lawful  published  rate? 

Mr.  Whitney.  We  ascertained  as  near  as  we  could  in  those  cases.  If 
the  business  was  moving  continually  through  Chicago  and  you  can  not 
get  anything  through  St.  Louis,  why 

Mr.  Day.  Is  the  time  longer  or  shorter  by  way  of  St.  Louis  than  by 
way  of  Chicago. 

Mr.  Whitney.  I  think  the  time  through  St  Louis  is  just  as  quick  as 
through  Chicago. 

Mr.  Day.  Is  it  just  as  short? 

Mr.  Whitney.  I  have  not  figured  it  in  miles,  but  in  time  we  make 
as  good  time  as  through  Chicago. 

Mr.  Day.  Is  there  any  advantage  of  one  route  over  another  in  prompt 
delivery,  or  as  to  less  expense,  prompter  icing,  etc.  ? 

Mr.  Whitney.  I  don't  know.  After  a  line  starts  to  ship  dressed 
beef  by  a  certain  route  they  usually  follow  it  up  through  the  year, 
because  they  have  their  arrangements  made  for  that  route. 
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Mr.  Day.  I  have  heard  it  said,  in  attempted  justification  by  some 
traffic  men  who  represent  lines  through  Chicago,  that  where  reductions 
from  the  published  iate  were  made  via  Chicago  it  was  because  of  the 
wickedness  of  the  lines  via  St.  Louis. 

Mr.  Whitney.  Yes,  sir;  Chicago  claims  it  is  St.  Louis  and  St.  Louis 
claims  it  is  Chicago,  and  sometimes  Peoria  coines  in  for  her  share. 

Mr.  Day.  Is  that  the  cause  of  reducing  the  rate? 

Mr.  Whithby.  That  is  the  principal  cause.  We  have  Gulf  competi- 
tion on  export  that  affects  rates  through  Chicago,  Peoria,  and  St. 
Louis  and  other  gateways. 

Mr.  Day.  Does  this  reduction  in  rate  apply  equally  to  trafBc  des- 
tined for  domestic  consumption  as  to  export? 

Mr.  Whitney.  Oh, no;  we  are  talking  about  export  business. 

Mr.  Day.  Do  yon  mean  to  be  understood  as  saying  that  you  carried 
no  domestic  traffic  at  a  rate  below  the  published  rate? 

Mr.  Whitney.  We  may  have. 

Mr.  Day.  What  is  the  fact? 

Mr.  Whitney.  I  could  not  tell  you.  That  is  a  matter  of  detail  that 
I  was  not  prepared  for.  I  had  no  notice  of  what  was  to  be  taken  up 
here  to-day. 

Mr.  Day.  Who  of  your  subordinates  would  know  ? 

Mr.  Whitney.  It  is  merely  a  question  of  record. 

Mr.  Day.  Your  records  will  disclose? 

Mr.  Whitney.  I  suppose  our  records  would  tell,  of  course. 

Mr.  Day.  Who  has  charge  of  those  records? 

Mr.  Whitney.  They  are  the  company  records. 

Mr.  Day.  I  assume  that,  of  course,  but  who  is  the  particular  indi- 
vidual who  has  charge  of  those  records? 

Mr.  Whitney.  You  mean  of  our  claim  department? 

Mr.  Day.  Yes,  sir. 

Mr.  Whitney.  Mr.  W.  P.  Booth  is  our  general  auditor. 

Mr,  Day.  Is  Mr.  Booth  the  man  who  adjustg  those  claims  on  packing- 
house products  and  dressed  beef? 

Mr.  Whitney.  He  would  do  nothing  more  than  carry  out  the 
instructions  I  gave  him  as  to  the  rate. 

Mr.  Day.  Do  these  bills  of  lading  or  these  bills  that  accompany  the 
traffic,  waybills  some  people  call  them 

Mr.  Whitney.  Waybills  or  manifests. 

Mr.  Day.  Would  they  show  whether  it  was  export  or  domestic? 

Mr,  Whiitnby.  Yes,  sir. 

Mr.  Day.  He  relies  on  that? 

Mr.  Whitney.  You  have  to  have  an  export  bill  of  lading.  We  would 
not  consider  business  billed  locally  to  New  York  with  the  simple  nota- 
tion "for  export"  as  export;  we  would  not  recognize  that.  It  must  be 
a  bona  fide  export  shipment,  accompanied  by  an  export  bill  of  lading, 
booked  for  a  certain  steamship  for  a  certain  day's  sailing.  That  would 
become  an  export  shipment. 

Mr.  DA.Y.  Do  they  present  that  bill  of  lading  for  settlement? 

Mr.  Whitney.  If  it  was  flatbilled,  that  would  end  it  so  far  as  the 
shipper  was  concerned. 

Mr.  Day.  How  if  it  was  not  flatbilled? 

Mr.  Whitney.  If  it  was  not  flatbilled  that  bill  of  lading  would  have 
to  be  the  evidence  of  the  export  shipment. 

Mr.  Day.  1  think  that  is  all  I  will  ask  Mr.  Whitney  now. 

Commissioner  Fifeb.  Is  there  any  reason  why  a  rate  for  export  ship- 
ments can  not  be  maintained — the  regular  rate? 
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Mr.  Whitney.  Do  you  mean  the  regular  tariff  rate  for  export  busi 
ness? 

Commissioner  Fifbr.  Is  there  any  reason  why  a  regular  published 
rate  can  not  be  maintained  on  export  business? 

Mr.  Whitney.  Yes.  The  different  steamship  lines,  which  we  do  not 
regulate  as  far  as  their  rates  are  concerned,  make  rates  from  different 
points  and  you  have  to  adjust  rates  accordingly.  For  instance,  if  a 
rate  from  Kansas  City  to  London,  England,  is  established  via  some 
particular  route,  you  have  got  to  meet  that.  If  your  rate  is  not  the 
same  as  the  rate  via  the  route  which  originally  made  it,  you  have  to 
make  it  via  any  route  you  use.    We  would  have  to  reduce  our  rate. 

Commissioner  Fifer.  But  your  charge  is  only  to  the  seaboard,  and 
what  has  that  to  do  with  unsettling  rates  for  export  shipment — when 
your  charge  is  only  to  the  seabnard? 

Mr.  Whitney.  We  have  to  make  the  same  through  rate  and  guar- 
antee it,  and  the  shipment  is  booked  to  the  steamship  company. 

Commissioner  Fifer.  That  would  apply  to  domestic  shipments  just 
as  well. 

Mr.  Whitney.  No;  because  domestic  shipments  are  not  interfered 
with  by  the  rates  made  beyond  our  points. 

Commissioner  Fifer.  You  are  compelled  to  adjust  your  rates  so  as 
to  get  business  and  not  allow  other  roads  to  carry  it  all? 

Mr.  Whitney.  Well,  I  do  not  know  that  I  understand  your  point 
there;  but  you  ask  there  if  the  rate  to  New  York  could  not  be  maintained, 
for  instance,  regardless  of  what  rate  was  made  through  Boston,  or  Port- 
land, Montreal,  or  Philadelphia.  I  say  we  can  not  do  that,  because  the 
rate  through  Boston,  Montreal,  or  Portland  might  be  out  of  line  with 
the  rate  via  New  York  via  the  steamship  lines.  It  would  simply  be 
adjusting  to  meet  the  through  rate. 

Commissioner  Fifer.  What  proportion  of  our  export  shipments  are 
carried  by  regular  line  steamers'?    Do  you  know? 

Mr.  Whitney.  I  could  not  tell  you.  The  fact  of  its  being  a  regular 
line  would  not  mean  that  rates  are  always  the  same  by  that  line,  because 
ocean  rates  fluctuate.  I  understand  that  if  they  are  short  of  tonnage 
by  some  port,  why  their  rates  go  down  in  order  to  fill  up  their  boats, 
and  that  would  affect  another  port.  I  may  be  misinformed  on  that, 
however. 

Commissioner  Fifbr.  Suppose  all  the  roads  reaching  the  seaboard 
established  and  maintained  the  published  rate;  could  they  not  do  that 
irrespective  of  what  the  ocean  rate  might  be? 

Mr.  Whitney.  I  do  not  think  they  could. 

Commissioner  Fifer.  Your  testimony  here  all  relates,  when  you 
speak  of  cut  rates,  to  export  shipments? 

Mr.  Whitney.  Yes,  sir;  except  as  I  have  stated  of  the  domestic,  as 
to  which  I  could  not  answer. 

Commissioner  Fifer.  You  have  not  stated  anything. 

Mr.  Whitney.  I  stated  I  could  not  answer  now;  but  it  is  a  matter 
of  record  which  could  be  easily  determined. 

Commissioner  Fifek.  Do  you  publish  any  rate  for  export  goods? 

Mr.  Whitney.  No. 

Commissioner  Fifer.  That  is  all. 

Commissioner  Prouty.  Do  you  publish  an  export  rate  for  export 
wheat  or  flour! 

Mr.  Whitney.  No,  sir. 

Commissioner  Prouty.  JDo  you  participate  in  that  busiuessf 
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Mr.  Whitney.  We  occasionally  have  exi)ort  shipments  of  flour  and 
wheat. 

Commissioner  Prouty.  Don't  you  concur  in  these  rates  published 
by  other  carriers  on  export  wheat  and  flour? 

Mr.  Whitney.  The  rates  being  divided  on  the  river  on  an  arbitrary 
basis,  there  is  no  through  tarift'  published  from  the  Missouri  Eiver  to 
the  seaboard. 

Commissioner  Prouty.  There  are  tariffs  published  from  the  Missis- 
sippi Elver  to  the  seaboard. 

Mr.  Whitney.  We  are  the  originating  line  in  that  case. 

Comniissioiier  Proitty.  Don't  you  participate  in  shipments  of  wheat 
and  flour  which  go  from  St.  Louis  for  export  on  an  export  rate? 

Mr.  Whitney.  We  are  the  originating  line  and  we  don't  issue  a 
tariff  to  cover  it. 

Commissioner  Prouty.  Don't  you  concur  in  the  published  tariff? 

Mr.  Whitney.  There  is  no  tariff. 

Commissioner  Prouty.  Is  there  no  tariff' from  St.  Louis  to  New  York 
on  export  flour  and  export  wheat? 

Mr.  Whitney.  No;  we  have  none. 

Commissioner  Prouty.  Have  (itUer  lines  any? 

Mr.  Whitney.  Not  that  I  know  of. 

Commissioner  Prouty.  Is  there  any  such  tariff  from  Chicago? 

Mr.  Whitney.  I  could  not  say. 

Commissioner  Prouty.  What  is  the  domestic  rate  on  wheat  from  St. 
Louis  to  New  York  at  the  present  time? 

Mr.  Whitney.  It  is  116  per  cent — 21  cents;  116  per  cent  of  17 cents. 

Commissioner  Prouty.  Now  is  there  not  an  export  rate? 

Mr.  Whitney.  Not  now  there  is  not. 

Commissioner  Prouty.  Is  tliere  an  export  rate  to  Baltimore? 

Mr.  Whitney.  We  do  not  handle  any  Baltimore  business.  I  could 
not  tell  you. 

Commissioner  Fieer.  He  is  speaking  of  his  own  road. 

Commissioner  Prouty.  I  understand ;  but  I  ask  whether  he  knows 
there  is  a  published  export  rate  to  Baltimore? 

Mr.  Whitney.  I  do  not  know. 

Commissioner  Prouty.  Has  there  been  during  the  last  summer? 

Mr.  Whitney.  I  do  not  think  so. 

Commissioner  Prouty.  Do  you  participate  in  a  through  rate  from 
Kansas  City  to  a  foreign  port,  like  London  and  Liverpool? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Prouty.  These  provisions  all  move  on  a  through  rate  ? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Prouty.  How  is  that  through  rate  made? 

Mr.  Whitney.  It  is  established  there  at  Kansas  City  in  connection 
with  whatever  they  can  get,  in  connection  with  the  ocean  rate. 

Commissioner  Prouty.  Who  established  that  rate? 

Mr.  Whitney.  By  the  combination  with  whatever  rates  you  can  get. 

Commissioner  Prouty.  What  has  the  agent  of  your  line  to  do  with 
establishing  that  rate? 

Mr.  Whitney.  If  we  could  get  a  very  low  ocean  rate  from  New  York, 
in  connection  with  our  tariff  rate  and  some  other  fellow  could  not  get 
as  low  a  rate  through  his  port  as  ours,  he  would  have  to  shrink  his  pro- 
portion to  the  seaboard  to  meet  our  through  rate. 

Commissioner  Prouty.  Yon  are  not  the  originating  line  in  Kansas 
City? 

Mr.  Whitney.  No,  sir. 
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Commissioner  Prottty.  You  have  some  connection  which  originates 
the  business  there? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Protjty.  In  case  a  shipment  is  to  be  made  over  your 
line  from  Kansas  City,  who  fixes  the  route  by  which  it  is  to  go? 

Mr.  Whitney.  At  the  combination  of  the  rate  from  Kansas  City  to 
East  St.  Louis. 

Commissioner  Prouty.  Do  I  understand  by  that  that  a  line  that 
carries  up  to  East  St.  Louis  says  "  I  will  take  so  much  to  East  St.  Louis" 
and  you  say  "I  will  take  so  much  to  Toledo?" 

Mr.  Whitney.  No;  the  tariff  rate  from  Kansas  City  to  East  St. 
Louis  plus  the  tariff  rate  from  East  St.  Louis  to  New  York  plus  what- 
ever ocean  rate  we  can  get,  and,  as  I  should  say,  if  we  should  be  low 
enough,  that  establishes  the  rate.  Now,  the  other  fellow  in  meeting 
tbat  competition,  if  his  ocean  rate  is  higher  and  he  can  not  take  advan- 
tage of  that  ocean  rate  that  we  have  must  shrink  his  proportion  to 
meet  it  to  the  seaboard. 

Commissioner  Protjty.  You  are  talking  about  the  tariff.  I  am  talk- 
ing about  when  it  was  the  tariff  that  the  other  fellow  had  was  less. 
That  is  something  else.  I  want  to  know  in  that  case  who  makes  the 
rate  over  your  line. 

Mr.  Whitney.  That  other  fellow  makes  it  for  us. 

Commissioner  Prouty.  Who  says  that  you  will  accept  that  rate? 
Who  determines  that  you  will  accept  or  take  business  at  that  reduced 
rate? 

Mr.  Whitney.  We  determine  it. 

Commissioner  Prouty.  Does  your  line  determine  it,  or  the  line  up 
to  East  St.  Louis,  or  your  connection  east  of  Toledo  determine  it? 

Mr.  Whitney.  When  a  line  makes  a  rate  that  is  a  legitimate  rate, 
the  eastern  line  simply  acceiits  it. 

Commissioner  Prouty.  Have  you  authority  to  make  a  rate  from 
East  St.  Louis  to  New  York  over  your  eastern  connection  without  con- 
sulting them;  that  is,  make  a  rate  that  is  less  than  the  tariff'  rate? 

Mr.  Whitney.  No  and  yes.  We  have  authority  where  conditions 
are  plain  that  rates  are  so  and  so;  we  have  authority  to  meet  it,  of 
course,  but  we  would  not  have  authority  from  an  Eastern  line  to  make 
any  rate  that  we  saw  fit. 

Commissioner  Prouty.  You  have  authority  to  meet  conditions? 

Mr.  Whitney,  That  is,  known  conditions. 

Commissioner  Prouty.  How  much  of  a  cut  do  yon  have  authority  to 
make  between  East  St.  Louis  and  New  York  in  order  to  meet  conditions? 

Mr.  Whitney.  It  is  not  handled  in  that  way.  We  are  not  advised 
that  we  can  cut  so  much. 

Con  missioner  Prouty.  You  are  advised  to  get  the  business? 

Mr.  Whitney.  It  is  all  business,  of  course. 

Commissioner  Prouty.  And  you  make  whatever  rates  are  necessary 
to  get  business? 

Mr.  Whitney.  That  is,  if  we  want  it.  Occasionally  we  do  not  make 
it  because  we  do  not  want  it  at  the  rates  made  through  some  other 
gateways. 

Commissioner  Peouty.  You  told  us  in  your  direct  examination  that 
the  difficulty  in  maintainiiig  rates  between  Kansas  City  and  New  York 
was  the  rate  through  Chicago;  that  you  had  to  make  a  low  rate  because 
the  lines  through  Chicago  were  making  it? 

Mr.  Whitney.  Yes,  sir;  that  is  the  opinion  of  the  St.  Louis  lines. 
That  is  reversed. 
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Commissioner  Prouty.  How  about  the  Cliicago  rate? 

Mr.  Whitney.  The  ocean  competition  is  continual. 

Commissioner  Prottty.  Do  you  say  that  you  do  not  carry  any 
domestic  business  to  New  Yorli  at  less  than  the  tariff  rate? 

Mr.  Whitney.  I  did  not  say  that. 

Commissioner  Prouty.  What  is  the  form  of  the  advice  that  you  give 
your  auditor  when  you  tell  him  that  a  certain  rate  shall  be  made,  and 
he  is  to  make  a  rebate  in  a  certain  amount? 

Mr.  Whitney.  If  I  should  say  to  him  that  the  current  rate  until 
further  notice  is  29  cents,  and  give  him  the  date  that  it  goes  into  effect, 
and  then  later  on  advise  liim  when  it  is  canceled,  he  will  protect  any 
rate  during  the  period  named. 

Commissioner  Prouty.  That  is  on  domestic? 

Mr.  Whitney.  That  is  about  export. 

Commissioner  Prouty.  How  about  domestic? 

Mr.  Whitney.  I  could  not  tell  you  about  that  now. 

Commissioner  Prouty.  Could  you  tell  us  what  form  of  advice  you 
give  your  auditor  about  it? 

Mr.  Whitney.  If  we  had  anything  of  that  kind,  it  would  be  handled 
the  same  way,  whether  domestic  or  export. 

Commissioner  Prouty.  The  auditor  does  not  inquire  whether  it  is 
export  or  domestic? 

Mr.  Whitney.  It  is  not  a  part  of  his  duties  to  inquire. 

Commissioner  Prouty.  If  he  is  satisfied  that  the  business  has  been 
handled,  he  does  not  inquire?  He  does  not  know  whether  it  is  export 
or  domestic? 

Mr.  Whltney.  The  through  bill  of  lading  is  evidence  of  export. 

Commissioner  Prouty.  Do  you  advise  him  that  he  is  to  apply  that 
rebate  only  to  export? 

Mr.  Whitney.  Oh,  yes;  if  we  had  any  domestic,  we  would  say  it  was 
domestic,  I  suppose. 

Commissioner  Prouty.  You  say  you  put  this  rate  in  effect,  and  it 
pontinues  in  effect  about  how  long? 

Mr.  Whitney.  If  we  should  advise  him  on  such,  a  date  that  the  rate 
was  29  cents,  he  would  pass  claims  until  I  told  him  it  was  dilTereut. 

Commissioner  Prouty.  About  how  long  do  those  periods  run? 

Mr.  Whitney.  You  can  not  tell  anything  about  that.  Ihey  are 
fluctuating  all  the  time. 

Commissioner  Prouty.  Tell  us  about  how  long  the  rate  from  St. 
Louis  to  :  ew  York  was  in  effect. 

Mr.  Whitney.  I  think  that  rate  was  fully  maintained  from  the  time 
it  went  into  effect — from  along  about  the  1st  of  August  up  to  the  first 
of  the  year. 

Commissioner  Prouty.  Five  months? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Prouty.  Don't  you  understand  that  ocean  rates  fluc- 
tuated during  that  period? 

Mr.  Whitney.  I  say  that  was  the  lowest.  Occnsionajly  we  would 
not  want  to  make  them.  If  they  get  below  that,  we  drop  out.  There 
are  times  when  we  can  not  meet  conditions,  or  we  do  not  care  to. 

Commissioner  Prouty.  Could  you  furnish  the  Comsnission  a  state- 
ment showing  the  amount  of  business  you  carried  for  export  and  domes- 
tic between  July  1  and  January  1,  and  the  rate  at  which  it  was  carried? 

Mr.  Whitney.  Oh,  yes;  that  is  a  matter  of  record. 

Commissioner  Prouty.  That  is  all. 


858  APPENDIX  a. 

Commissioner  Fiper.  Is  there  any  chance  that  goods  carried  for 
export  are  used  in  the  domestic  marliets  at  the  seaboard? 

Mr.  Whitney.  No;  it  is  handled  on  an  export  bill  of  lading. 

Commissioner  I'ifer.  You  think  that  could  not  happen? 

Mr.  Whitney.  I  am  sure  it  could  not.  It  could  not  with  us,  because 
it  is  sent  right  to  a  pier,  where  it  is  lightered  to  the  steamship,  if  it  has 
to  be  lightered,  or  taken  to  the  pier  where  the  steamship  is  docked. 
It  would  not  be  with  our  consent.  After  it  passes  out  of  our  posses- 
sion— that  through  bill  of  lading — we  can  not  control  it,  but  I  do  not 
know  of  any  case  where  it  was  used  that  way. 

Commissioner  Peuuty.  Do  you  have  any  conference  with  your  West- 
ern connections  from  Kansas  City  up  to  East  St.  Louis  as  to  what  the 
rate  shall  be? 

Mr.  Whitney.  I  suppose  the  people  on  the  Missouri  Eiver — I  sup- 
pose rates  are  talked  over  there. 

Commissioner  Peouty.  Tour  man  in  Kansas  City  advises  you  that 
in  order  to  get  the  business  he  has  to  make  a  certain  rate  ? 

Mr.  Whitney.  It  virtually  amounts  to  that;  yes. 

Commissioner  Peouty.  Does  he  advise  you  how  much  of  a  cut  the 
carrier  up  to  the  Mississippi  River  will  make? 

Mr.  Whitney.  Ino  and  yes.  It  is  divided  between  the  rivers.  The 
subdivisions  of  that  amount  would  not  cut  any  figure  in  the  through 
rate.  When  the  through  rate  is  established,  that  ends  it.  The  question 
as  to  how  it  is  divided  does  not  bear  on  the  question  at  all,  as  I  under- 
stand it. 

Commissioner  Pkotjty.  It  does  on  the  question  of  who  gets  the  money 
and  who  pays  the  rebate. 

Mr.  Whitney.  I  sboud  not  think  it  made  any  difference  whether  it 
came  from  one  line  or  another.  If  there  is  a  certain  shrinkage,  I  should 
not  think  it  would  make  any  difference  where  it  came  from. 

Commissioner  Clements.  You  can  furnish  a  statement  showing  the 
amounts  collected  on  all  shipments  on  these  particular  goods  for  the  last 
calendar  year? 

Mr.  Whitney.  Oh,  yes ;  it  is  a  mere  matter  of  record  in  the  auditor's 
office. 

Commissioner  Clements.  Showing  how  much  was  carried  and  what 
the  rate  was  for  export  and  what  for  domestic? 

Mr.  Whitney.  I  can  tell  you  all  about  it. 

Commissioner  Clements.  What  the  published  rate  and  actual  rate 
was  and  what  rebate  was  paid  back? 

Mr.  Whitney.  Tell  you  all  about  it. 

Commissioner  Clements,  Can't  you  add  to  that  statement,  showing 
what  other  carriers  participated  with  you  in  that  shrinkage,  and  how 
much  they  shrunk  their  rates? 

Mr.  Whitney.  I  suppose  it  is  a  matter  of  bookkeeping.  I  can  not 
speak  for  our  auditing  department. 

Commissioner  Clements.  It  is  adjusted  in  some  way  and  a  record 
kept.  We  would  like  to  see  it  all  the  way  through — how  much  the 
shrinkage  was  and  how  much  each  road  helped  to  make  it.  You  can 
furnish  that  statement  for  the  calendar  year  on  these  products? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Clements.  And  you  can  show  in  columns  the  amount 
carried,  the  time  when  it  was  carried,  the  name  of  the  shipper,  and 
thto  the  amount  of  rebate  paid  and  who  it  was  paid  by  besides 
yourself  ? 

Mr.  Whitney.  Yes,  sir. 
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Commissioner  Prouty.  On  a  tlirough  shipment  from  Kansas  City, 
is  the  rebate  all  paid  in  one  lamp,  or  part  by  the  line  from  the  Missouri 
Eiver  up  to  St.  Louis,  and  the  lines  east  of  the  Mississippi  Uiver  the 
other  part  of  it? 

Mr.  Whitney.  There  is  no  rule  covering  that.  It  might,  be  some- 
time that  the  line  west  of  the  river  paid  it,  and  it  might  be  another  time 
it  would  be  paid  by  the  line  east  of  the  river.  There  would  be  a  charge 
between  the  two  companies.    It  is  a  mere  matter  of  detail. 

The  Chairman.  I  infer  from  your  testimony  that  your  line  has 
habitually  participated  in  export  shipments  of  dressed  meats  and  pack- 
ing-house products  originating  at  Kansas  City  aud  carried  at  less  than 
the  published  tariff? 

Mr.  Whitney.  Did  you  say  largely? 

The  Chairman,  Habitually. 

Mr.  Whitney.  I  say  we  handle  them  occasionally.  We  do  not  have 
a  continual  run  of  it. 

The  Chairman.  More  or  less  frequently? 

Mr.  Whitney.  Yes,  sir;  but  we  have  had  no  fresh  meat  from  Kansas 
City  since  the  Ist  of  June. 

The  Chairman.  So  your  participation  in  that  traffic  has  been  con- 
fined to  packing  house  products? 

Mr.  Whitney.  Provisions. 

The  Chairman.  You  have  an  agent  at  Kansas  City? 

Mr,  Whitney.  Yes,  sir. 

The  Chairman.  Will  you  kindly  explain  how  he  would  arrange  with 
some  particular  shipper  for  traffic  at  a  given  time,  on  a  given  date? 
What  is  his  method? 

•  Mr.  Whitney,  lie  would  ascertain  from  the  different  steamship 
lines — he  would  first  have  to  know  what  was  going  and  where  it  was 
going  to.  He  would  be  asked  to  make  a  quotation  on  a  certain 
shipment. 

The  Chairman.  By  whom? 

Mr.  Whitney.  By  the  party  who  would  have  the  business  to  move. 
The  shipper  would  ask  him  to  give  him  a  quotation. 

The  Chairman,  Would  the  shipper  come  to  him  or  would  he  go  to 
the  shipper? 

Mr.  Whitney.  If  he  was  active  he  would  go  to  the  shipper. 

The  Chairman.  In  some  way  your  agent  in  Kansas  City  and  the 
shipper  of  provisions  meet  together? 

Mr.  Whitney.  No  ;  he  asks  us  for  a  quotation  and  we  give  it,  unless 
you  call  that  getting  togetiier.  He  will  make  that  quotation  if  he  wants 
to  get  the  business.    'That  is  all  there  is  to  it. 

TheCHAiRMAN.  They  come  in  contact;  they  have  a  personal  interview? 

Mr.  Whitney.  Ho,  sir;  not  necessarily.  The  business  is  done  by 
phone,  because  the  packing  houses  are  located  way  out  at  the  edge  of 
town.    It  is  done  generally  by  phone. 

The  Chairman.  He  says  there  is  a  certain  amount  of  traffic  ready 
to  move? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  he  names  to  that  shipper  a  rate  at  which  your 
line  will  carry  it? 

Mr,  Whitney.  Yes,  sir. 

The  Chairman.  And  that  proposition  may  or  may  not  be  accepted  ? 

Mr.  Whitney,  That  is  it. 

The  Chairman.  If  the  proposition  is  rejected  he  may  make  another, 
Btill  lower? 
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Mr.  Whitney.  No;  that  ends  it,  because  he  has  made  the  best  he 
can  make,  and  that  settles  it. 

The  Chairman.  He  is  supposed  to  know  the  best  rate  that  he  can 
guarantee  from  Kansas  City  to  the  foreign  destination  over  your  line? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  when  he  comes  to  make  the  arrangement  with 
the  shipper  he  names  at  the  outset  the  lowest  rate  he  can  make  on  the 
traffic? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  if  that  is  accepted,  the  traffic  is  delivered  at 
Kansas  City  to  some  line  which  in  turn  gives  it  to  you  at  East  St. 
Louis? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Do  you  have  any  particular  connection  between 
Kansas  City  and  East  St.  Louis,  or  do  you  get  that  traffic  from  all 
lines? 

Mr.  Whitney.  Over  all  lines  except  the  Wabash.  There  is  not  a 
very  free  intercliange  with  the  Wabash. 

The  Chairman.  What  did  you  mean  that  traffic  would  be  billed  in 
such  a  case  at  the  tariff  rate? 

Mr.  Whitney.  I  stated  that  probably  since  about  the  i-'Oth  of  July 
or  21st  of  July  it  has  been  billed  flat. 

The  Chairman.  That  is,  billed  at  the  actual  rate  charged? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  That  is  since  about  what  time? 

Mr.  Whitney.  I  think  about  July  21  we  gave  instructions  of  that 
kind,  or  August  1,  or  somewhere  in  there. 

The  Chairman.  And  since  that  time  has  all  of  the  export  traffic  in 
which  you  have  participated  been  carried  at  the  actual  rates  named  in 
ths  bills  of  lading? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Prior  to  that  time  was  there  a  published  tariff  for 
export? 

Mr  Whitney.  For  export,  no.     We  have  no  tariff  on  export. 

The  Chairman.  Then,  again,  what  did  you  mean  by  saying  that  the 
traffic  was  billed  at  the  tariff  rate,  and  then  afterwards  a  claim  was 
miide  for  the  difference  between  that  rate  and  the  rate  agreed  upon? 

Mr.  Whitney.  That  was  prior  to  the  time  I  speak  of. 

The  Chairman.  So  at  some  time  there  was  a  tariff'  rate? 

Mr.  Whitney.  The  same  tariff"  that  is  in  effect  now  has  been  in 
effect  for  a  year.  The  35-cent  rate  from  East  St.  Louis  to  New  York 
has  been  in  for  a  year. 

The  Chairman.  Is  that  the  domestic  tariff? 

Mr.  Whitney.  That  is  the  domestic  and  export  rate,  unless  there  is 
a  sjiecial  export  rate. 

The  Chairman.  Then,  so  far  as  published  tariffs  are  concerned,  there 
is  no  difference  between  export  and  domestic? 

Mr,  Whitney.  Not  with  us. 

The  Chairman.  Has  there  been  at  any  time? 

Mr.  Whitney.  Not  since  1  have  been  with  the  company. 

The  Chairman.  Now,  going  back  to  the  period  prior  to  the  time 
when  you  billed  at  a  flat  rate  and  when  some  rebate  arrangement  was 
made,  I  understand  you  to  say  that  the  traffic  would  be  billed  at  the 
published  tariff  rate,  which  would  be  the  domestic  rate  from  Kansas 
City  to  New  York,  and  then  a  claim  would  be  made  for  the  difference 
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between  that  rate  aird  the  rate  which  had  been  actually  agreed  upon 
for  that  shipment? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  By  whom  would  that  claim  be  made? 

Mr.  Whitney.  Well,  there  are  two  ways  of  handling  that.  For  con- 
venience it  might  be  that  the  shipper  would  pay  the  correct  rate;  that 
is,  he  would  pay  the  correct  rate,  prepay  it,  for  instance,  and  while 
billed  at  the  tariff  rate,  when  the  business  arrived  at  New  York  at  the 
tariff  rate  the  Eastern  agent  at  !New  York  would  apply  for  relief  for 
the  difference.  That  is  probably  the  general  way.  Then  the  export  bill 
of  lading  is  the  evidence  there,  and,  on  the  other  hand,  the  evidence 
would  be  in  the  auditor's  office. 

The  Ohaikman.  Does  that  mean  when  the  shipper  paid  the  published 
tariff  rate  that  the  claim  for  rebate  would  be  presented  by  some  con- 
signee or  agent  at  New  York? 

Mr.  Whitney.  On  the  arrangement  I  speak  of? 

The  Ohaikman.  Yes. 

Mr.  Whitney.  No;  he  is  through  with  it.  The  shipper  is  through 
with  it  then. 

The  Chairman.  In  no  case  has  the  shipper  paid  the  full  tariff  rate? 

Mr.  Whitney.  Oh,  yes.  Then  the  other  plan  would  be  for  the 
shipper 

The  Chairman.  Let  us  stick  to  that  for  a  moment.  Take  the  case 
where  the  shipper  pays  the  full  tariff'  rate.    That  would  be  35  cents? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  From  Kansas  City  to  JSew  York? 

Mr.  Whitney.  From  East  St.  Louis  to  New  York. 

The  Chairman.  What  would  it  be  from  Kansas  City  to  New  York? 

Mr.  Whitney.  Fifty-three  and  one-half  cents  on  the  full  combina- 
tion of  tariff  rates.- 

The  Chairman.  The  full  published  tariff"  rate  for  this  trafSc  would 
be  53^  cents  from  Kansas  City  to  New  York? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Whether  for  export  or  domestic  use? 

Mr.  Whitney.  Yes,  sir.  .     . 

The  Chairman.  Now,  were  there  cases  in  which  the  Kansas  City 
shipper  paid  the  53J  cents  in  advance,  at  the  time  of  shipment? 

Mr.  Whitney.  I  could  not  answer  that  for  the  business  clear 
through  from^  Kansas  City,  because  the  tariffs  from  Kansas  City  to 
East  St.  Louis  would  have  nothing  to  do  with  that.  It  would  be  a  pre- 
paid shijunent,  and  we  would  not  be  interested  in  the  back  charges  up 
to  us.    It  would  come  to  us  prepaid. 

The  Chairman.  You  may  not  know  in  a  particular  instance,  but  do 
you  know  generally? 

Mr,  Whitney.  We  would  know  at  the  time  in  what  way  it  had  been 
settled  at  Kansas  City.  That  would  only  develop  several  months 
afterwards,  when  the  claim  was  presented.  If  the  claim  was  not  pre- 
sented, it  would  follow  that  they  were  not. 

The  Chairman.  I  assume  there  were  cases  where  the  full  tariff  rate 
was  paid  at  Kansas  City. 

Mr.  Whitney.  No ;  I  am  speaking  now  of  the  proportion.  So  far 
as  we  are  concerned,  I  could  not  tell  you  at  Kansas  City  whether  they 
are  ever  paid  in  full  or  not. 

The  Chairman.  Does  it  come  to  this :  That  sometimes  that  claim  is 
made  by  the  'Kansas  City  shipper  and  sometimes  by  an  agent  or  con- 
signee at  New  York? 
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Mr.  Whitney.  Yes,  sir;  in  one  case  it  would  be  for  the  equalization 
of  the  through  export  rate,  paid  to  the  shipper  to  equalize  the  rate 
made  by  another  route.  The  other  would  be  the  same  rate  settled  for 
the  relief  of  the  agent  at  the  seaboard. 

The  Chaieman.  This  53 J  cents  tariff  rate  from  Kansas  City  to  New 
York  is  divided  between  the  different  carriers,  when  you  participate 
in  traffic,  in  certain  agreed  proportions? 

Mr.  Whitney.  It  is  an  arbitrary  division  between  the  rivers.  The 
rate  from  Kansas  City  to  the  Mississippi  is  not  prorated  on  a  mileage 
basis  like  it  is  east  of  the  Mississippi  Eiver. 

The  Chairman.  There  is  an  arbitrary  from  Kansas  City  to  East  8t. 
Louis? 

Mr.  Whitney.  That  is  the  way  the  rate  is  made. 

The  Chairman.  Does  the  prorate  begin  at  East  St.  Louis? 

Mr.  Whitney.  The  proportion  of  the  rate  east  of  St.  Louis  is  divided 
on  prorate  basis,  based  on  the  mileage  of  each  line. 

The  Chairman.  When  a  rebate  was  paid,  was  that  divided  between 
the  different  carriers,  or  shared  by  the  different  carriers  in  the  same 
proportion  in  which  they  share  in  the  tariff  rate? 

Mr.  Whitney.  That  is  pretty  hard  to  tell  here,  because  it  would 
depend 

The  Chairman.  How  is  it  so  far  as  your  line  is  concerned? 

Mr.  Whitney.  I  am  speaking  of  it.  There  is  no  ironclad  rule  of 
that  kind.  As  to  the  question  of  dividing  the  shrinkage,  that  is  merely 
a  matter  of  agreement  from  time  to  time;  but,  at  any  rate,  it  would 
not  be  on  a  prorate  basis,  as  I  say. 

The  Chairman.  Does  it  come  to  this :  That  the  shrinkage  or  conces- 
sion, whatever  name  you  may  call  it  by,  would  not  regularly  or  ordinarily 
be  borne  by  the  different  carriers  in  the  same  proportion  in  which  they 
share  in  the  full  tariff  rate? 

Mr.  Whitney.  It  would  be  about  that  way.  It  would  amount  to 
probably  the  same  thing. 

The  Chairman.  It  would  be  approximately  the  same  thing? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Now,  when  a  claim  was  presented  to  your  company, 
would  it  be  for  your  share  of  the  concession  or  for  the  entire  concession? 

Mr.  Whitney.  Well,  it  is  both  ways,  I  imagine.  It  depends  entirely 
on  the  arrangement  at  the  time. 

The  Chairman.  Then  some  arrangement  is  made  by  your  repre- 
sentative with  the  shipper  in  reference  to  the  presentation  of  this  claim 
for  rebate? 

Mr.  Whitney.  It  might  be  that  way.    That  is  right. 

The  Chairman.  What  other  way  would  it  be? 

Mr.  Whitney.  Well,  it  would  be  either  the  whole  presented  to  us 
and  we  collect  from  all  the  lines,  or  it  might  be  presented  separately. 
That  would  only  be  a  matter  of  detail.  After  the  rate  is  made  it  don't 
make  any  difference  how  it  is  taken  care  of,  as  I  can  see. 

The  Chairman.  When  your  agent  can  secure  a  consignment  of  this 
kind  of  traffic  from  Kansas  City  at  a  rate  agreed  upon  with  the  shipper, 
does  the  arrangement  include  the  presentation  of  the  claim,  by  whom 
and  to  whom  for  any  concession? 

Mr.  Whitney.  No;  I  think  not. 

The  Chairman.  If  the  claim  is  to  be  made  by  the  shipper,  how  does 
he  know  ? 

Mr.  Whitney.  He  don't  care  where  it  comes  from.  We  have  made 
him  the  rate,  and  we  will  be  responsible  for  that  rate,  of  course. 
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The  Chairman.  If  you  made  him  the  rate,  he  would  hold  you  respon- 
sible for  that  rate^ 

Mr.  Whitney.  Yes,  sir. 

Gommissioner  Fifee.  Is  that  true  of  Liverpool  or  other  foreign 
destinations'? 

Mr.  Whitney.  The  shrinkage  is  up  to  the  Atlantic  seaboard. 

The  Chairman.  He  must  know  at  some  time  whether  he  is  to  present 
his  claim  to  your  company  or  to  somebody  else. 

Mr.  Whitney.  He  would  present  them  to  our  agent  at  Kansas  City. 

The  Chairman.  The  claim  would  be  made  out  at  Kansas  City  iii  such 
case  by  the  shipper  at  Kansas  City,  and  delivered  to  your  agent  at  that 
place? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  your  agent  would  turn  the  claim  over  to  the 
auditing  department? 

Mr.  Whitney.  Yes,  sir;  turn  it  over  to  the  auditing  department  with 
a  memorandum  of  the  arrangement  for  taking  care  of  the  shrinkage. 

The  Chairman.  That  arrangement  would  correspond  with  the  rate 
agreed  upon,  would  it  not? 

Mr.  Whitney.  What  do  you  mean  ? 

The  Chairman.  What  was  the  largest  concession  from  the  tariff  rate 
at  which  traffic  was  carried  over  your  line  during  the  last  year? 

Mr.  Whitney.  Six  cents.     We  are  speaking  now  of  provisions. 

The  Chairman.  The  tariff  rate  is  53|  cents? 

Mr.  Whitney.  Thirty-five  cents  from  East  St.  Louis  and  18^  between 
the  Missouri  River  and  the  Mississippi  Eiver. 

The  Chairman.  And  the  lowest  rate  at  which  that  traffic  has  actu- 
ally moved,  to  your  knowledge,  over  your  line  is  47^  cents? 

Mr.  Whitney.  No;  I  do  not  think  you  have  the  riglit  idea.  I  say 
from  East  St.  Louis  to  the  Atlantic  seaboard  6  cents  is  as  much  as  we 
have  ever  shrunk  the  rate.  If  it  was  necessary  to  shrink  it  more  than 
that,  we  would  not  want  it. 

The  Chairman.  The  rate  from  East  St.  Louis  to  New  York  was  35 
cents? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  That  means  18J  cents  from  Kansas  City  to  St.  Louis? 

Mr,  Whitney.  It  would  if  there  was  nothing  off  there. 

The  Chairman.  So,  then,  you  say  0  cents  is  the  largest  concession 
in  which  you  have  participated;  you  mean  6  cents  off  of  the  rate  of  35 
cents  from  East  St.  Louis  to  the  seaboard? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  But  it  does  not  follow  that  the  traflSc  paid  18J  cents 
ftom  Kansas  City  to  East  St.  Louis? 

Mr.  Whitney.  No. 

The  Chairman.  And  probably  does  not  in  many  cases! 

Mr.  Whitney.  In  many  cases. 

The  Chairman.  In  such  a  case  as  that  would  there  be  two  claims 
made,  one  against  the  carrier  to  East  St.  Louis  and  another  against 
your  company? 

Mr.  Whitney.  No;  the  claim  would  be  presented  to  our  agent  at 
Kansas  City. 

The  Chairman.  And  that  would  be  for  the  entire  concession? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  what  would  he  do?  It  would  be  just  one  claim 
made  out  by  one  shipper  for  the  difference  between  the  rate  agreed,  on 
and  the  rate  of  35  cents? 
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Mr.  Whitney.  Tes,  sir. 

The  Chairman.  What  would  he  do  with  it! 

Mr.  Whitney.  Prepare  a  statement  and  send  it  to  the  general 
auditor. 

The  Chairman.  Would  he  call  on  them  to  pay  the  whole! 

Mr.  Whitney.  It  might  be.  There  is  a  system  that  would  make  it 
possible  to  do  that. 

The  Chairman.  But  your  company  would  only  pay  6  cents  out  of 
that? 

Mr."  Whitney.  Our  company  and  its  connections. 

The  Chairman.  Your  connections  east? 

Mr.  Whitney.  Yes,  air. 

The  Chairman.  And  if  any  greater  concession  was  made — any 
concession  greater  than  that — it  would  be  borne  by  the  line  between 
Kansas  City  and  East  St.  Louis! 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Those  claims  are  made  in  the  name  of  the  shipper, 
I  suppose,  in  such  a  case  as  I  assume! 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  when  the  claim  is  audited,  how  is  it  paid! 

Mr.  Whitney.  I  suppose  it  is  paid  by  check  or  voucher. 

The  Chairman.  And  the  records  of  your  company  show  all  those 
transactions! 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Can  you  tell  approximately  what  share  of  the 
aggregate  traffic  in  provisions  from  Kansas  City  to  the  Atlantic  sea- 
board is  carried  by  your  road! 

Mr.  Whitney.  1  could  not  tell  you  even  approximately.  It  would 
only  be  a  guess  on  my  part. 

The  Chairman.  Do  you  not  have  some  idea  about  it! 

Mr.  Whitney.  There  is  a  record  that  will  determine  it  exact. 

The  Chairman.  Who  keeps  that  record? 

Mr.  Whitney.  I  think  there  is  a  record  kept  in  Kansas  City.  I  think 
the  chamber  of  commerce  or  some  of  those  concerns  there  keep  it. 

The  Chairman.  There  are  accessible  data  from  which  i  t  can  be  deter- 
mined just  what  share  each  road  carried  of  the  aggregate  traffic! 

Mr.  Whitney.  I  think  so. 

The  Chairman.  Now,  is  it  your  understanding  that  when  a  29-cent 
rate  was  made  by  your  line  from  Bast  St.  Louis  that  the  same  rate  was 
made  by  all  other  lines  from  Bast  St.  Louis  at  the  same  time! 

Mr.  Whitney.  I  could  not  say  as  to  that. 

The  Chairman.  What  is  your  understanding  of  it! 

Mr.  Whitney.  I  imagine  that  if  they  wanted  any  of  the  business  they . 
would  probably  have  had  to  make  that  rate. 

The  Chairman.  You  are  able  to  tell  about  what  rates  are  received 
by  other  lines  than  your  own  from  East  St.  Louis! 

Mr.  Whitney.  We  try  to  keep  posted.    That  is  a  part  of  our  business. 

The  Chairman.  Have  you  reason  to  believe  that  traflSc  of  this 
description  has  been  carried  through  East  St.  Louis  at  less  than  29 
cents! 

Mr.  Whitney.  I  do  not  believe  there  has. 

The  Chairman.  You  maintained  a  29-cent  rate  on  that,  and  there 
has  been  no  lower  rate  than  29  cents  for  the  last  six  months! 

Mr.  Whitney.  All  the  information  we  have  would  show  that  there 
has  not  been. 

The  Ghaibman.  What  did  I  understand  yon  to  state  as  the  fact,  that 
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there  is  the  actual  rate  that  has  prevailed  over  your  line  the  last  six 
months — 29  cents? 

Mr.  Whitney.  That  was  the  lowest. 

The  Chairman.  It  was  not  uniformly  29  cents? 

Mr.  Whitney.  No,  sir;  it  fluctuates  every  week. 

The. Chairman.  When  it  is  29  cents  on  your  road,  do  you  understand 
that  it  is  29  cents  on  other  roads  at  the  same  time? 

Mr.  Whitney.  Through  St.  Louis? 

The  Chairman.  Yes,  sir. 

Mr.  Whitney.  I  would  understand  so  if  they  handled  it.  All  lines 
do  not  handle  provisions. 

The  Chairman.  Do  you  say  from  such  knowledge  as  you  have  of 
the  situation  that  practically  the  same  rates  prevail  on  the  same  day 
during  the  same  week  via  all  lines  from  St.  Louis  to  the  same  seaboard 
destinations? 

Mr.  Whitney.  No;  it  is  a  question  of  finding  out.  Some  line  may 
be  a  little  late  in  getting  information  and  may  be  a  week  behind. 

The  Chairman.  Then  it  may  be  that  at  the  time  that  you  are  cairy- 
ing  at  29  cents  some  other  line  is  getting  30  cents? 

Mr.  Whitney.  I  do  not  think  they  would  get  very  much  at  30. 

The  Chairman.  Some  might  be  carrying  at  28? 

Mr.  Whitney.  If  they  were  we  would  not  be  carrying  any  at  29. 

The  Chairman.  Does  it  not  then  follow  that  rates  must  have  been 
practically  the  same  at  the  same  time,  or  else  some  one  carrier  would 
get  all  the  business  at  a  particular  time? 

Mr.  Whitney.  No;  if  the  rates  are  settled  down  to  one  settled  rate 
.and  it  is  discovered  that  the  rate  is  a  certain  figure,  then  each  line  is 
on  an  equal  footing. 

The  Chairman.  Was  there  a  considerable  period  during  last  year 
when  that  was  the  condition? 

Mr.  Whitney.  Along  the  first  of  the  year. 

The  Chairman.  As  to  the  29-cent  rate,  was  there  a  considerable 
period  when  all  the  roads  carried  at  29  cents? 

Mr.  Whitney.  Through  East  St.  Louis? 

The  Chairman.  Yes,  sir. 

Mr.  Whitney.  It  probably  settled  down  to  a  29  cent  rate;  that  is, 
after  the  rate  is  made  and  it  is  discovered  what  the  rate  is. 

The  Chairman.  Have  you  carried  any  provisions  at  the  full  tariff 
rate  during  1901? 
,  Mr.  Whitney.  Yes. 

The  Chairman.  Have  you  carried  provisions  from  East  St.  Louis, 
say,  to  New  York,  on  which  35  cents  was  actually  paid  and  retained  by 
the  carriers? 

Mr.  Whitney.  Yes,  "sir. 

The  Chairman.  Are  you  able  to  say  what  proportion,  approximately, 
of  the  traffic  you  have  carried  paid  the  tariff  rate  of  35  cents  ? 

Mr.  Whitney.  It  was  a  very  small  precentage  of  the  total,  and  it 
was  probably  along  about  the  Ist  of  January  of  last  year. 

The  Chairman.  You  are  accustomed  to  indulge  in  New  Year's 
resolutions? 

Mr.  Whitney.  Yes,  sir;  we  all  swear  off  on  New  Year's  and  begin 
again. 

The  Chairman.  Is  it  a  fact  that  from  January  1, 1901,  there  was 
a  period  when  the  tariff  rate  was  actually  applied  by  all  the  roads? 

Mr.  Whitney.  Yes,  sir;  I  think  it  was. 

The  Chairman.  How  long  did  it  last? 
»T— voj,  5—05 55 
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Mr.  Whitni^t.  I  think  it  lasted  probably  two  weeks. 

The  Chairman.  Did  any  traffic  move  during  that  tiinel 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Over  your  line? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  over  other  lines? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  What  led  you,  Mr.  Whitney,  to  direct  your  agent 
to  make  a  lower  rate  than  35  cents? 

Mr.  Whitney.  I  think  it  was  the  other  way.  The  first  of  the  year, 
when  rates  tightened  uy),  for  reasons  best  known  to  ourselves  we  got  a 
very  large  portion  of  the  provisions,  and  probably  the  other  lines 
thought  there  was  something  wrong,  and  of  course  they  probably  went 
after  some  of  the  business. 

The  Chairman.  Confining  yourself  to  the  period  of  time  in  the  early 
part  of  last  year,  when  you  got  a  large  share  of  the  traffic  at  35  cents 

Mr.  Whitney.  I  did  not  say  a  large  share  of  it.    We  got  some  of  it. 

The  Chairman.  At  that  time,  or  for  a  short  time  after  the  1st  of 
January,  1901,  you  understand  all  of  the  roads  got  the  35  cents? 

Mr.  Whitney.  That  is,  through  St.  Louis. 

The  Chairman.  Now,  there  was  some  period  later  than  the  1st  of 
January  when  you  began  to  make  a  rate  less  than  35  cents.  Can  you 
state  when  that  was? 

Mr,  Whitney.  About  the  third  week  in  January. 

The  Chairman.  What  induced  you  to  do  it  then? 

Mr.  Whitney.  On  account  of  competition  through  Chicago. 

The  Chairman.  What  was  the  evidence  of  that  competition? 

Mr.  Whitney.  That  is  pretty  hard  to  tell  or  explain.  It  is  some- 
thing that  is  known  at  the  time.  It  is  what  we  call  an  open  secret, 
what  the  rates  are,  at  the  time,  and  our  man  out  there,  like  all  the  rest 
of  the  representatives,  knows  what  the  rate  is. 

The  Chairman.  Does  that  mean  that  your  agent  in  Kansas  City 
discovered,  about  the  20th  of  January,  1901 ,  that  provisions  were  moving 
by  way  of  Chicago  at  less  than  the  tariff  rate? 

Mr.  Whitney.  That  would  be  the  inference. 

The  Chairman.  Do  you  remember  whether  that  was  the  fact? 

Mr.  Whitney.  I  would  say  that  that  was  the  reason  that  we  did 
readjust  it  at  that  time.    I  would  say  that  was  the  fact. 

The  Chairman.  As  a  matter  of  fact,  you  did  readjust  it  about  that 
time? 

Mr.  Whitney.  Yes,  sir.  I  do  not  think  we  handled  any  the  third 
week.  We  handled  a  few  the  fourth  week,  but  during  the  month  of 
February  I  do  not  think  we  handled  any. 

The  Chairman.  And  since  that  time  have  you  carried  any  traffic 
which  paid  the  35  cents  tariff  rate? 

Mr.  Whitney.  I  doubt  it.    That  is,  export  traffic? 

The  Chairman.  Any  traffic.. 

Mr.  Whitney.  Our  domestic — I  could  not  say  as  to  that,  but  I  think 
we  have  on  the  domestic;  in  fact,  I  know  we  have  carried  it  at  35  cents. 

The  Chairman.  Since  the  1st  of  January? 

Mr.  Whitney.  Yes,  sir;  I  know  we  have. 

The  Chairman.  You  have  carried  provisions  tolfew  York  for  whtoh 
you  got  35  cents? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  But  I  understand  you  to  say  that  was  a  small  per- 
centage. 
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Mr.  Whitney.  The  export  as  compared  with  the  domestic.  The 
domestic  is  a  small  proportion.  Very  few  domestic  provisions  were 
handled. 

The  Chairman.  But  the  provisions  actually  consumed  in  the  East 
are  not  a  small  proportion  of  the  total  shipments  of  provisions  out  of 
Kansas  City  and  other  Missouri  River  points,  are  they? 

Mr.  Whitney.  I  do  not  know  anything  about  that.  I  know  we  do 
not  handle  domestic  provisions  to  amount  to  anything. 

The  Chairman.  Why  not? 

Mr.  Whitney^  I  could  not  tell  you. 

Commissioner  Protjty.  Do  you  know  whether  any  other  line  does? 

Mr.  Whitney.  No;  I  could  not  tell  you  what  would  be  the  per  cent 
of  domestic  as  compared  with  export.  I  must  say  1  am  not  informed 
on  that. 

The  Chairman.  But  in  your  case  you  say  it  is  very  small? 

Mr.  Whitney.  It  is  very  small. 

The  Chairman.  I  think  I  am  warranted  in  inferring  from  your  state-, 
meut  that  the  amount  of  provisions  you  carried  subsequent  to  January 
1, 1901,  for  which  you  got  35  cents  was  very  small? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  And  the  bulk  of  the  provision  traffic  in  which  you 
participated  during  that  year  was  carried  for  less  than  the  published 
tariff? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  "Well,  Mr.  Whitney,  is  it  npt  a  fact  that  very  little  of 
this  traffic  has  been  carried  at  the  domestic  rate,  in  fact? 

Mr.  Whitney.  Do  you  mean  domestic  business? 

The  Chairman.  Any  kind  of  business. 

Mr.  Whitney.  Do  you  mean  domestic  business  at  the  tariff  rate? 

The  Chairman.  Yes. 

Mr.  Whitney.  I  do  not  know.  Our  information  does  not  point  that 
there  has  been  any  disturbance  in  the  "domestic  rate. 

The  Chairman.  You  say  that  out  of  the  total  traffic  in  provisions 
which  you  have  carried  only  a  very  small  percentage  or  fraction  has 
paid  you  35  cents — as  to  the  entire  provision  traffic  which  you  have 
carried,  a  very  small  proportion  of  it  has  paid  you  35  cents? 

Mr.  Whitney.  Yes,  sir;  for  the  reason  that  practically  90  per  cent 
of  the  pirovisions  we  carried  were  for  export. 

The  Chairman.  Is  that  probably  the  case  with  the  other  lines? 

Mr.  Whitney.  I  could  not  tell  you.  I  do  not  know  the  amount  of 
domestic  they  have  compared  with  through  export,  but  I  suppose  the 
export  with  other  lines  is  about  the  same  as  with  us. 

The  Chairman.  You  do  not  think  that  90  per  cent  of  the  provisions 
that  move  east  are  export? 

Mr.  Whitney.  I  do  not  know. 

The  Chairman.  What  do  you  think? 

Mr.  Whitney.  I  would  not  venture  a  suggestion  on  it. 

The  Chairman.  Is  it  not  a  fact  that  a  large  part  of  this  traffic  is 
destined  for  domestic  consumption? 

Mr.  Whitney.  I  do  not  think  so. 

The  Chairman.  It  has  not  been  carried  by  your  line? 

Mr.  Whitney.  It  has  not  been  by  our  line. 

The  Chairman.  What  reason  have  yon  to  think  it  has  not  been  car- 
ried by  other  lines? 

Mr.  "Whitney.  I  never  heard  anything  about  domestic  provisions. 

The  Chairman.  If  the  provisions  that  are  actually  consumed  in  the 
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East  are  carried  by  these  lines  at  tariff  rates,  what  is  the  reason  you 
do  not  get  any  of  that  traffic? 

Mr.  Whitney.  I  could  not  tell  you,  unless  it  be  that  these  other 
lines — tliese  stronger  lines,  as  we  call  them — have  facilities  for  reaching 
local  points.  We  have  access  to  Philadelphia  and  New  York  on  an 
equal  footing  with  other  lines. 

The  Ohaieman.  You  could  not  take  provisions  for  interior  destina; 
tions  like  Buffalo,  Eochester,  or  Albany  so  well? 

Mr.  Whitney,  I  do  not  tliink  we  could  handle  them  in  as  good  shape 
as  other  lines. 

The  Chairman.  So  at  tariff  rates  on  that  traffic  you  would  not 
expect  to  participate  very  extensively  in  it? 

Mr.  Whitney.  No,  sir;  and  they  have  packing  houses  on  those 
tracks.  On  our  export  business  we  name  a  rate,  and  we  can  send  it  any 
route  we  see  fit.  You  can  not  do  that  with  domestic,  because  it  has  to  go 
a  certain  route.  That  may  account  for  the  fact  that  we  do  not  handle 
many  domestic  provisions. 

The  Ohaieman.  If  I  understand  your  statement,  it  comes  to  this: 
You  say  there  is  no  tariff  on  export  traffic  of  this  kind;  that  the  only 
l)ublished  tariff  is  the  domestic  tariff  of  35  cents;  that  down  to  some 
time  last  summer  the  provision  traffic,  so  far  as  you  participated  in  it, 
was  billed  at  the  domestic  rate  of  35  cents,  and  then  when  a  concession 
was  made  to  somebody  in  some  form,  not  exceeding  6  cents  in  any  case, 
it  was  billed  at  the  actual  rate,  and  that  you  carried  very  little  domes- 
tic traffic  which  paid  the  35  cents? 

Mr.  Whitney.  No;  I  did  not  say  that.  I  said  we  carried  very  little 
domestic  and  that  we  got  35  cents  on  domestic  business,  but  I  would 
not  say  positively  that  every  pound  of  it  was  carried  on  that  rate. 

If of  it  was  carried  on  that  rate.    If  there  was  any  concession 

from  that,  it  would  not  amount  to  anything  at  all. 

The  Ohaieman.  Since  some  time  last  summer  this  traffic  for  export 
has  been  billed  at  the  actual  rate  agreed  upon? 

Mr.  Whitney,  Yes,  sir. 

The  Ohaieman,  In  point  of  fact,  does  this  rate  fluctuate  from  day  to 
day? 

Mr.  Whitney.  From  week  to  week ;  probably  every  day.    , 

The  Ohaieman.  Did  you,  during  the  season  of  11)01,  participate  in 
the  movement  of  grain  for  export? 

Mr.  Whitney.  Why,  I  guess  we  had  some  wheat  from  East  St. 
Louis  to  Philadelphia. 

The  Ohaieman.  Not  generally  through  the  year? 

Mr.  Whitney.  No. 

The  Ohaieman,  You  have  not  generally  engaged  in  that  business 
during  the  year? 

Mr.  Whitney.  No, 

The  Ohaieman,  You  spoke  of  competition  by  the  Gulf  ports.  Is  it 
your  understanding  that  a  good  deal  of  this  provision  traffic  originating 
at  Kansas  Oity  leaves  the  country  by  the  Gulf  ports? 

Mr.  Whitney.  No;  I  do  not  think  there  is  any  trans- Atlantic  busi- 
ness to  amount  to  anything. 

The  Ohaieman.  Then  what  did  you  refer  to  when  you  spoke  of  com- 
petition by  Gulf  ports? 

Mr.  Whitney.  It  probably  would  if  we  did  not  control  it  through  the 
States, 

The  Ohaieman.  I  thought  you  made  that  statement. 

Mr.  Whitney.  We  were  talking  at  that  time  about  the  grain  and 
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grain  products ;  in  a  general  may  asking  how  rates  were  made  in  com- 
petition. That  is  why  i  made  that  remark  there.  It  did  not  apply 
particularly  to  provisions. 

The  Chaikman.  How  is  it  that  you  do  not  carry  any  dressed  meats? 

Mr.  Whitney.  Well,,  that  is  pretty  hard  to  tell.  The  shipper  may 
not  want  to  give  it  to  us.    He  may  not  be  fixed  to  ship  by  our  line. 

The  Chajeman.  You  appear  to  participate  in  the  carriage  of  provi- 
sions to  a  considerable  extent. 

Mr.  Whitney.  Well,  there  is  a  great  difference  about  dressed  beef 
as  to  time  and  service.  You  see,  it  is  a  very  valuable  product  and  per- 
ishable, and  it  is  not  shipped  like  provisions.  You  have  to  send  it  by 
established  routes;  you  can  not  change  it  around. 

The  Chairman.  The  general  fact  is  that  you  do  not  carry  dressed 
meats  to  a  great  extent  over  your  line? 

Mr.  Whitney.  No. 

The  Chairman.  Won't  you  repeat  the  points  of  departure  of  traffic 
from  your  line  and  the  Eastern  connections  which  join  with  you  in  the 
movement  of  provisions? 

Mr.  Whitney.  Ohio  City  and  the  Erie 

The  Chairman.  Trafflc  leaving  your  rails  there  would  go  east  via 
the  Erie? 

Mr.  Whitney.  Yes,  sir;  and  its  connections;  then  Continental  and 
the  Nickel  Plate  road  and  its  connections;  Toledo  and  the  Lake  Shore 
and  its  connections,  and  Toledo  with  the  Michigan  Central  and  its  con- 
nections. I  would  like  to  qualify  that  by  saying  that  we  have  not  sent 
any  provisions  lately  through  Toledo  and  the  Michigan  Central  and  the 
Lake  Shore,  but  there  is  no  special  significance  in  that.  To  Ohio  City 
and  Continental  saves  that  much  of  a  haul. 

The  Chairman.  You  go  east  by  different  carriers. 

Mr.  Whitney.  The  question  of  intermediate  routing  does  not  cut 
any  figure. 

The  CHAirtMAN.  If  the  trafiQc  leaves  your  rails  at  Ohio  City,  it  would 
go  from  that  point  by  the  Brie? 

Mr.  Whitney.  Yes,  sir. 


The  Chairman.  And  if  it  left  at  Continental- 


Mr.  Whitney.  That  would  go  by  the  Nickel  Plate  road. 

The  Chairman.  And  at  Toledo  by  the  Lake  Shore  or  the  Michigan 
Central? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  Are  Ohio  City  and  Continental  in  the  neighborhood 
of  Toledo? 

Mr.  Whitney.  Ohio  City  is  90  miles  from  Toledo — 90  miles  this  side 
of  Toledo. 

The  Chairman.  What  determines  that  traffic  shall  go  east  by  way 
of  the  Nickel  Plate  or  the  Lake  Shore? 

Mr.  Whitney.  We  like  to  even  up  our  interchange  with  our  connec- 
tions. 

fhe  Chairman.  Does  the  question  of  the  actual  rate  enter  into  that 
matter? 

Mr.  Whitney.  No,  sir. 

The  Chairman.  Not  at  all? 

Mr.  Whitney.  No,  sir.  Now,  let  me  qualify  that.  It  might  be  at 
times  that  some  Eastern  line,  for  some  reason,  would  not  care  for  export 
provisions. 

The  Chairman.  That  is  to  say,  some  Eastern  connection  might  be 
unwilling  to  join  with  you  in  carrying  at  a  29-cent  rate? 
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Mr.  Whitney.  No,  sir;  that  would  not  be  tbe  point,  but  tbat  they 
would  not  care  for  them  at  all.  Their  line  might  be  in  a  congested 
condition  and  they  would  not  want  them  at  all.  That  would  be  an 
exception  to  the  rule. 

The  Chairman.  And  it  would  not  in  any  case  be  because  the  Erie 
or  the  Nickel  Plate  would  make  a  better  ratethan  the  Michigan  Cen- 
tral, for  instance? 

Mr.  Whitney.  No,  sir;  the  rate  is  made  at  the  point  of  shipment, 
and  that  ends  it.  There  is  no  question  of  competition  with  our  Eastern 
connections  on  that  business. 

The  Chairman.  Does  your  agent,  when  he  makes  a  through  rate  at 
Kansas  City,  determine  the  routing? 

Mr.  Whitney.  Yes;  unless  I  told  him  we  would  like  to  even  up  our 
interchange. 

The  Chairman.  Unless  he  has  instructions  from  you,  he  routes  that 
traffic? 

Mr.  Wh;itney.  Yes,  sir. 

The  Chairman.  What  considerations  control  him  in  dividing  it  up 
or  in  determining  at  which  point  it  shall  leave  your  rails? 

Mr.  Whitney.  As  this  business  all  goes  through  to  connect  with 
steamers,  these  shippers  all  have  their  ideas  as  to  what  lines  can  make 
the  best  time.  For  instance,  during  the  washouts  last  month  down 
East  tlie  Lehigh  Valley  could  not  handle  any.  The  shipper  would 
say,  "  Don't  handle  it  via  the  Lehigh,"  and  the  Lehigh  didn't  get  any. 
Tbat  fluctuates.  Some  particular  line  for  the  time  could  make  better 
time  than  the  Lehigh  Valley,  and  again  the  Lehigh  Valley  could  make 
better  time  for  the  time  being.  It  is  a  continual  shifting,  the  same  as 
rates. 

Commissioner  Clements.  I  wish  you  would  put  with  your  statement 
that  you  are  to  furnish  a  copy  of  one  of  these  rebates,  showing  in  what 
form  it  is  made  and  the  entries  upon  it,  how  passed  upon,  and  how 
allowed,  and  by  what  authority  your  connections  authorize  the  pay- 
ment of  it? 

Mr.  Whitney.  I  would  say  there  is  no  prescribed  form.  You  can 
not  govern  the  shipper  as  to  how  he  shall  present  it. 

Commissioner  Clements.  As  a  matter  of  fact,  or  practically,  how 
does  he  present  it — the  claim  for  rebate? 

Mr.  Whitney.  Ho  would  put  in  a  bill  for  so  many  pounds  of  provi- 
sions shijjped  on  a  certain  date,  and  the  rate  would  be  shown,  the  cur- 
rent rate  at  that  time,  and  we  take  that,  and  all  over  that  we  have 
charged  is  refunded. 

Commissioner  Clements.  Now,  he  puts  in  a  claim  for  $100.  He  has 
paid  the  published  rate  and  no  more.  Does  he  designate  his  claim  as 
a  rebate  or  refund? 

Mr.  Whitney.  No;  simply  on  ocean  contract  so  and  so.  It  is 
merely  a  protection  of  the  ocean  contract. 

Commissioner  Clements.  He  just  designates  the  shipment  as  a . 
contract? 

Mr.  Whitney.  It  is  a  contract. 

Commissioner  Clements.  Does  he  call  it  a  rebate,  loss,  or  damage, 
or  what?  You  do  not  pay  any  claim  that  comes  into  your  office,  do 
you? 

Mr.  Whitney.  If  a  claim  comes  in  the  auditor's  office  that  is 
improper,  or  that  the  auditor  has  no  previous  advice  of,  that  claim  is 
turned  down. 

Commissioner  Glbivlbnis.  What  do  they  call  itt 
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Mr.  Whitney.  It  is  nothing  more  than  the  current  rate.  It  is  an 
overcharge  claim. 

Commissioner  OiiBMENTS.  It  passes  through  the  office  as  an  over- 
charge claim? 

Mr.  Whitney.  Yes,  sir. 

Commissioner  Clements,  I  wish  you  would  send  us  a  fair  sample  of 
one  of  those  claims,  indicating  everything  that  is  done  about  it  in  your 
office  or  by  anybody  connected  with  your  road;  both  by  your  road  and 
its  connections. 

Mr.  Whitney.  All  right. 

Commissioner  Prouty.  You  say  about  August  1  you  stopped  bill- 
ing at  the  tariff  rate  and  began  billing  at  a  flat  rate.  Why  did  you  do 
that? 

Mr.  Whitney.  Our  shippers  said  that  other  lines  were  billing  at  flat 
rates,  and  upon  investigation  we  found  it  was  so  and  we  immediately 
gave  instructions  to  do  the  same  thing. 

Commissioner  Prouty.  Did  you  ascertain  why  they  were  doing  it? 

Mr.  Whitney.  It  didn't  make  any  difference  whether  it  was  handled 
flat  or  the  other, way.    I  think  the  flat  billing  is  the  preferable  way. 

Commissioner  Prouty.  Were  you  advised  about  that  time  that  you 
were  not  obliged  to  publish  and  adhere  to  the  export  rates? 

Mr.  Whitney.  No,  sir. 

Commissioner  Piper.  You  say  the  third  week  in  January  you  con- 
cluded to  cut  the  rate  on  export  business.  Did  you  flx  a  sum  that 
would  secure  the  business? 

Mr.  Whitney.  The  first  two  weeks  we  handled  it  at  the  tariff  rate. 
The  third  week  there  was  a  break.  I  do  not  know  that  we  got  any  the 
third  or  fourth  week,  but  during  February  we  did  not  handle  anything. 

Commissioner  Pipee.  During  any  time  do  you  have  a  fixed  rate  or 
carry  at  any  rate  that  will  secure  the  business? 

Mr.  Whitney.  During  the  year  the  thing  gradually  settles  down  to 
a  certain  thing.  At  the  middle  of  the  year  it  has  run  into  a  hole.  It 
is  evened  up,  and  that  becomes  the  rate. 

Commissioner  Fifer.  Is  that  by  agreement  with  other  roads  or  does 
it  just  settle  down? 

Mr.  Whitney.  No;  yon  might  meet  another  freight  agent,  and  by 
discussion  it  might  be  brought  out  that  they  are  all  about  on  the  same 
level — that  the  other  St.  Louis  lines  are  about  the  same  as  ours,  and  that 
is  all  there  is  in  it. 

Mr.  Day.  Do  you  file  any  tariffs  with  the  Interstate  Commerce  Com- 
mission? 

Mr.  Whitney.  Yes,  sir;  all  of  them. 

Mr.  Day.  When  did  you  file  a  tariff  on  packinghouse  products  from 
the  Mississippi  Eiver  to  New  York  ? 

Mr.  Whitney.  I  suppose  it  has  been  in  effect  for  a  year. 

Mr.  Day.  Did  you  file  it  or  concur  in  the  tariff  of  another  road? 

Mr.  Whitney.  Our  tariff. 

Mr,  Day.  Your  own? 

Mr.  WfiiTNEY.  Yes,  sir. 

Mr.  Day.  Do  you  know  or  are  you  aware  that  there  is  a  clause  in 
the  tariffs  filed  with  the  Interstate  Commerce  Commission  that  the 
export  rate  shall  be  made  up  by  adding  the  domestic  rate  to  the  ocean 
rate  at  the  present  time? 

Mr.  Whitney.  That  applies  on  grain,  does  it  not? 

Commissioner  Pbouty.  It  applies  on  packing-house  products  except 
through  Boston. 
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Mr.  Whitnky.  I  miut  have  passed  that.  lam  not  clear  on  that  point. 

Commissioner  Peouty.  Don't  your  tariff  state  that  the  export  rate 
shall  be  made  by  adding  the  domestic  rate  to  the  ocean  rate,  but  to 
Boston  2  cents  lower? 

Mr.  Whitney.  I  do  not  know  th^t  it  does.  » 

Mr.  Day.  Where  you  carried  traffic  at  the  published  rate,  say  35 
cents,  at  the  time  you  supposed  that  was  the  going  rate,  and  the  ship- 
per subsequently  discovers  that  a  rival  shi])per  at  that  time  had  a 
lower  rate,  do  you  then  readjust  your  rate? 

Mr.  Whitney.  Do  you  mean  on  advice  from  the  shipper? 

Mr.  Day.  Or  when  you  ascertain  that  to  be  true.  For  example,  you 
have  taken,  say,  a  large  quantity  at  3.j  cents,  and  then  you  subsequently 
discover  that  at  the  time  you  took  that  another  road  was  carrying  at  a 
29-cent  rate,  or  any  rate  less  than  35  cents,  is  it  your  practice  to  refund 
down  to  that  rate? 

Mr.  Whitney.  If  we  wanted  the  business  we  would  meet  the  rate. 

Mr.  Day.  I  mean  as  to  past  traffic.  If  you  had  taken  traffic  at  35 
cents,  and  carried  it  through  at  35  cents,  and  it  was  discovered  that  a 
rival  line  had  carried  at  a  less  rate,  do  you  refnud? 

Mr.  Whi'I'ney.  We  do  not  make  it  retroactive. 

Mr.  i  'AY.  It  is  always  done'ou  agreement? 

Mr.  Whitney.  Yes,  sir. 

Mr.  Day.  That  is  all. 

Witness  excused. 

I).  T.  McOabb,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  McOabe,  state  your  official  relation  to  the  Pennsyl- 
vania lines. 

Mr.  McOabb.  Freight  traffic  manager  of  the  Pennsylvania  lines 
west  of  Pittsburg, 

Mr.  Day.  The  purpose  of  this  inquiry  is  to  ascertain  the  rates  and 
conditions  under  which  packinghouse  products  and  dressed  meats 
have  been  carried  during — go  back  to  July  1  of  last  year.  Take  that 
six  months.  Just  tell  the  Commission  what  has  been  the  practice  on 
the  lines  under  your  control. 

Mr.  McCabe.  With  regard  to  thepackiug-house  product  rate? 

Mr.  Day.  Take  the  packing- house  rate  from  the  Missouri  River  and 
the  Mississippi  Eiver  through  Chicago  to  the  Atlantic  seaboard. 

Mr.  MoCabb.  We  make  no  effort  to  control  packing-house  freight 
from  the  Missouri  Biver.  We  do  not  solicit  it.  If  it  comes  to  us,  it 
comes  unsolicil  ed  on  our  part.  We  do  solicit  and  try  to  control  packing- 
house freight  from  Chicago.  We  have  no  direct  line  of  our  own  to 
the  Mississippi  River;  we  work  through  our  connections. 

Mr.  Day.  Don't  you  have  a  line,  or  control  a  line,  which  extend  to 
St.  Louis? 

Mr.  IVIc(Ubb.  No,  sir. 

Mr.  Day.  Don't  the  Panhandle  extend  to  St.  Louis? 

Mr.  McOabe.  Only  to  Indianapolis.    The  Vandalia  line  does. 

Mr.  Day.  And  that  is  an  independent  road? 

Mr.  McOabe.  That  is  a  road  in  the  hands  of  receivers. 

Mr.  Day.  You  work  over  that  line? 

Mr.  MoOaee.  Yes,  sir;  over  the  Vandalia  line. 

Mr.  Day.  And  that  has  been  classed  as  a  Pennsylvania  liue? 

Mr.  MoCaeb.  It  is  generally  recognized  as  such, 

Mr.  Day.  You  work  in  harmony  ? 

Mr.  McOabb.  Yes,  sir. 
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Mr.  Day,  In  conjunction  with  that  line  or  any  other  line  leading  up 
to  St.  Louis  have  you  participated  in  any  shrinkage  of  rates  on  pack- 
ing-house products,  whether  from  points  west  of  the  Mississippi  Eiver 
or  from  the  Mississippi  Eiver  to  the  Atlantic  seaboard? 

Mr.  McOabe.  I  can  not  answer  that  definitely  as  to  the  route  via 
St.  "Louis,  because  we  do  not  make  the  rates  Irom  St.  Louis.  They  are 
made  by  the  Vandalia  line;  but  if  they  did  make  a  rate  over  our  line 
we  would  participate  in  it. 

Mr.  Day.  If  they  did  make  a  rate  less  than  the  established  rate,  less 
than  the  rate  establislied  according  to  law,  and  slirink  it,  how  wonld 
you  become  aware  of  the  fact  that  the  rate  was  less  than  tariff  where 
they  took  traffic  that  you  participated  in  ? 

Mr.  McOabe.  I  suppose  possibly  through  settlements  that  might  be 
made. 

Mr.  Day.  Who  would  the  settlements  be  made  with  on  your  line? 
The  Vandalia  would  call  on  you  for  settlement? 

Mr.  McOabe.  The  Vandalia  would  call  on  us  for  settlement  of  our 
proportion. 

Mr.  Day.  Through  whose  hands  would  claims  of  that  character  pass? 

Mr.  McOabe.  They  would  pass  through  the  general  oflQcers  of  our 
company — the  freight  office. 

Mr.  Day.   through  your  oflBce? 

Mr.  McOabe.  Not  necessarily  through  my  ofBce;  through  the  general 
freight  office. 

Mr.  Day.  And  the  general  freight  office  is  under  your  control? 

M^-.  McOabe.  Yes,  sir. 

Mr.  Day.  Who  in  your  general  freight  office  would  have  principal 
charge  or  control  of  matters  or  claims  of  that  character  coming  from 
the  Vandalia  line? 

Mr.  McOabe.  Mr.  Hill. 

Mr.  Day.  They  would  pass  through  Mr.  Hill? 

Mr.  McOabe.  They  would  pass  througW  his  office. 

Mr.  Day.  Now,  on  the  other  branches,  just, state  whose  hands  they 
would  pass  through? 

Mr.  McOabe.  In  what  respect? 

Mr.  Day.  In  the  settlements  of  these  claims  coming  from  the  Van- 
dalia, where  the  Vandalia  was  the  initial  line  in  taking  packing-house 
products  to  points  east  in  which  your  line  participated,  I  want  to  know 
how  those  claims  would  be  adjusted  between  your  line  and  the  Vandalia 
line. 

Mr.  MoOabe.  They  would  go  from  the  general  freight  agent  to  the 
accounting  department,  and  we  would  make  proper  remittance  to  the 
Vandalia  line  for  the  proportion. 

Mr.  Day.  What  department  of  the  Vandalia  line  would  transmit 
the  claims  or  accounts  to  your  road? 

Mr.  McOabe.  I  think  their  accounting  department. 

Mr.  Day.  You  say  on  the  Southwest  lines  they  would  go  to  Mr.  Hill  ? 

Mr.  MoOabe.  Yes,  sir. 

Mr.  Day.  Where  is  Mr.  Hill's  office? 

Mr.  McOabe.  Oolumbus. 

Mr.  Day.  And  on  the  Northern  lines? 

Mr.  McOabe.  There  would  be  no  business,  no  through  business, 
interchanged  with  the  Vandalia  line  by  the  Northern  lines. 

Mr.  Day.  Now,  when  a  concession  is  made  by  the  Vandalia,  in 
which  you.  are  expected  to  participate — your  lines,  I  mean — how  would 
you  be  made  aware  of  the  fact  that  you  were  expected  to  go  into  that? 
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■  Mr.  McOabe.  I  might  not  be  made  aware  of  it  at  all,  except  that  I 
would  have  knowledge  that  rates  were  not  being  maintained,  and  that 
the  Vandalia  found  it  necessary  to  make  the  same  rates  that  competi- 
tors made. 

Mr.  Day.  Who  of  the  Vandalia  makes  those  rates? 

Mr.  McCabe.  Made  by  the  general  freight  agent. 

Mr.  Day.  What  is  his  nameK 

Mr.  McCabe.  Mr.  Taylor. 

Mr.  Day.  Would  Mr.  Taylor  communicate  to  you  that  in  order  to 
secure  traflBc  he  found  it  necessary  to  make  a  concession'? 

Mr.  McOabb.  No;  he  doesn't  inform  me  as  a  general  thing. 

Mr.  Day.  Or  your  subordinates  with  whom  you  are  in  touch? 

Mr.  McOabb,  As  a  general  rule  Mr.  Taylor  or'  the  Vandalia  people 
would  know  that  any  rate  they  made  on  business  from  St.  Louis  would 
be  protected  by  us.  It  would  not  require  specific  information  to  that 
effect.    That  is  just  a  matter  of  practice — common  custom. 

Mr.  Day.  Tou  say  to  Chicago  you  do  not  make  rates  from  the  Mis- 
souri River,  but  you  do  make  rates  out  of  Chicago.  Take,  for  conven- 
ience of  your  memory,  the  last  six  months  of  1901 — what  concession,  or 
what  is  the  greatest  concession  that  your  line  established  during  that 
period  that  you  can  now  recall? 

Mr.  McCabb.  Are  you  referring  to  export  or  domestic? 

Mr.  Day.  Both.    Take  export  first. 

Mr.  McOabb.  Well,  the  recognized  rate  from  Chicago  since  the  21st 
of  July  on  export  provisions  has  been  25  cents  a  hundred.  That  rate, 
I  believe,  was  uniformly  maintained  until  possibly  some  time  after  the 
1st  of  October,  when  the  rate  was  made  22  cents,  Chicago  to  New 
York.  The  domestic  rate  is  30  cents.  We  have  not,  to  my  knowledge, 
made  any  settlements  on  domestic  provisions  since  the  21st  of  July. 

Mr.  1>AY.  The  rate  on  packing  house  products,  Chicago  to  New  York, 
was  30  cents? 

Mr.  McCabb.  The  published  tariff'  was  30  cents — the  domestic  rate. 

Mr.  Day.  Don't  you  publish — have  you  not  a  provision  in  yoUr  tariff- 
that  the  export  traffic  shall  be  carried  at  the  domestic  rate  plus  the 
ocean  rate  at  the  present  time? 

Mr.  McCabb.  I  believe  there  is  such  a- provision. 

Mr.  Day.  Did  you  put  in  that  rate?  Did  you  make  the  rate  of  25 
cents  or  direct  to  have  it  put  in? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  Whom  did  you  direct? 

Mr.  McCabb.  Our  representatives  here  in  Chicago. 

Mr.  Day.  That  applied  only  to  trafflo  from  Chicago! 

Mr.  McCabe.  Only  on  traffic  from  Chicago. 

Mr.  Day.  You  made  no  concessions  on  traffic  coming  from  the  Mis- 
souri Eiver  via  Chicago? 

Mr.  McCabb.  Yes;  I  believe  there  were  recognized  rates  from  Chi- 
cago known  as  proportional  rates  on  export  traffic  coming  from  the 
Missouri  Eiver. 

Mr.  Day.  What  rate  did  you  put  in  on  that? 

Mr.  MoCabb.  I  think  the  rate  was  24  cents  from  Chicago  to  New 
York. 

Mr.  Day.  That  is,  the  division? 

Mr.  McCabe.  The  division  as  applied  on  Missouri  River  business. 

Mr.  Day.  You  mean  to  say  that  was  the  rate  you  put  in! 

Mr.  McCabe.  That  was  the  rate  we  charged. 
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Mr.  DAT.  And  your  division,  if  the  published  tariff  had  been  col- 
lected, would  have  been  what — 28J  cents? 

Mr.  MoCabe.  In  that  neighborhood. 

Mr.  Day.  You  shrunk  it  about  4  cents? 

Mr.  MoCabb.  Tes,  sir. 

Mr.  Day.  And  on  the  traflSc  originating  here,  you  shrunk  it  first  5 
cents  and  then  7^? 

Mr.  MoGabb.  Ultimately. 

Mr.  Day.  Taking  the  traffic  which  originated  here — take,  for  example, 
the  first  concession  that  was  made,  down  to  25  cents;  how  was  that 
traffic  billed! 

Mr.  MoOabe.  Billed  at  25  cents. 

Mr.  Day.  Billed  flat? 

Mr.  MoOabe.  The  through  export  shipments  covered  by  a  through 
bill  of  lading. 

Mr.  Day.  That  always  accompanied  it? 

Mr.  McOabe.  Yes,  sir;  that  is  the  rule. 

Mr.  Day.  Now,  was  it  done  the  same  way  in  regard  to  the  22  or  22J 
cent  rate  when  that  rate  was  in? 

Mr.  MoOabe.  I  am  not  sure  about  that. 

Mr.  Day.  How  was  it  billed  wlieu  the  22-Geut  rate  was  in? 

Mr.  MoOabe.  I  am  not  sure  whether  it  was  billed  flat,  or  on  the 
25-cent  basis. 

Mr.  Day.  You  can  ascertain  that  fact? 

Mr.  MoOabe.  I  can  ascertain  that. 

Mr.  Day.  In  such  instances  where  traffic  has  been  carried  on  a  lower 
rate  than  the  established  published  rate,  and  the  billing  was  at  the 
established  rate,  how  was  the  settlement  made  for  the  difference? 

Mr.  MoOabe.  Usually  by  refund. 

Mr.  Day.  Just  state  or  tell  the  Oommission  what  the  form  was,  what 
procedure  you  went  through,  who  the  claim  was  presented  to  by  the 
shipper,  or  by  the  initial  or  terminal  line? 

Mr.  MoOabe.  Ifour  arrangement  was  with  the  shipper  or  the  under- 
standing was  with  him,  we  recognized  the  claim  for  the  difference 
between  the  shipment  as  billed  and  the  actual  rate. 

Mr.  Day.  Who  was  it  presented  to? 

Mr.  MoOabe.  To  somebody  in  the  West.  To  myself  or  one  of  our 
general  freight  agents. 

Mr.  Day.  What  would  you  do  with  it? 

Mr.  McOabe.  Put  it  in  process  of  settlement. 

Mr,  Day.  What  was  that  process? 

Mr.  McOabe.  Drawing  a  bill  and  approving  it,  and  sending  it  to  our 
accounting  department  to  have  it  paid. 

Mr.  Day.  To  the  accounting  department  in  Philadelphia  or  here? 

Mr.  MoOabe.  No;  in  Pittsburg. 

Mr.  Day.  When  you  put  in  the  22-cent  rate  for  whom  did  you  make 
that? 

Mr.  McOabe.  For  everybody  who  shipped  by  it! 

Mr.  Day.  Who  availed  of  it? 

Mr.  McOabe.  Everybody  who  used  our  line. 

Mr.  Day.  Who  chiefly? 

Mr.  MoOabe.  I  do  not  know  that  I  can  recall. 

Mr.  Day.  Who  did  you  in  the  first  instance  make  it  to? 

Mr.  McOabe.  We  quoted  the  rate  to  everybody. 

Mr.  Day.  How  long  did  that  22-cent  rate  remain  in! 

Mr.  MoOabe.  Until  the  1st  of  January. 
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Mr.  DAT.  Have  any  of  those  claims  been  presented  to  you  forrefnnd 
on  the  22-cent  rate? 

Mr.  McOabb.  No,  sir. 

Mr.  Day.  When  will  they  come  in  under  your  agreement  or  under- 
standing? 

Mr.  McOabe,  I  don't  know;  at  the  convenience  of  the  party. 

Mr.  Day.  In  any  of  these  refunds  that  have  been  made,  bave  any  of 
them  been  made  on  account  of  Swift  &  Co.? 

Mr.  McCabe.  1  don't  know.    We  made  them  to  everybody  who  used 
our  liue. 

Mr.  Day.  Who  did  you  deal  with  in  settlements  representing  Swift 
&GoJ 

Mn  McOabe.  I  do  not  know.    I  would  not  make  the  settlement. 

Mr.  Day.  Who  would? 

Mr.  McOabe.  I  presume  it  would  be  remitted.    The  remittance  would 
be  made  to  Swift  &  Oo. 

Mr.  Day.  Who  did  you  make  the  negotiations  with,  or  make  this 
contract  with,  for  the  reduced  rate;  who  did  you  state  it  to? 

Mr.  McOabe.  I  didn't  state  it  to  anybody.    I  simply  instructed  our 
people  to  state  it.    Who  they  stated  it  to  1  do  not  know. 

Mr.  Day.  Did  you  have  any  conference  with  Mr.  Fay  inregard  to  it? 

Mr.  McOabe.  Not  for  a  great  many  mouths. 

Mr.  Day.  Or  Mr.  Ellis? 

Mr.  McOabe.  No,  sir. 

Mr.  Day.  Or  Mr.  Frisbie? 

Mr.  McOabe.  We  are  doing  business  with  him  all  the  time.    It  is 
not  improbable  that  it  may  have  been  mentioned. 

Mr.  Day.  Did  you  carry  any  for  Hammond  &  Oo.  ? 

Mr.  McOabe.  I  don't  think  we  have.    We  may  have  carried  an  occa- 
sional car,  but  I  do  not  know. 

Mr.  Day.  How  about  Oudahyf 
-Mr.  McOabe.  That  I  don't  know. 

Mr.  Day.  Or  Morris — do  you  know  his  traffic  manager? 

Mr.  McOabe.  Very  well. 

Mr.  Day.  Did  you  state  it  to  Mr.  Taylor? 

Mr.  McOabe.  No,  sir;  I  didn't. 

Mr.  Day.  Has  Mr.  Taylor  presented  any  claim  to  you  for  refund? 

Mr.  McOabe.  Not  to  me.    I  do  not  know  wiiether  there  has  been  any 
claim  for  refund  presented  by  them  during  the  past  year  or  not. 

Mr.  Day.  Or  Mr.  Frisbie? 

Mr.  McOabe.  Whatever  arrangements  we  have  had  with  them  have 
been  provided  for. 

Mr.  Day.  I  am  trying  to  ascertain  who  the  settlements  were  made 
with. 

Mr.  McOabe.  I  don't  know,  Mr.  Day.    They  were  made  with  some 
body  representing  the  house. 

Mr.  Day.  Have  you  participated  in — ^have  you  carried  any  trailic  at 
a  weight  which  was  less  than  the  actual  weight  of  the  traffic? 

Mr.  McOabe.  Not  to  my  knowledge. 

Mr.  Day.  Has  your  system  participated  in  any  underbilling  in  regard 
to  weights  on  packing-house  products  or  dressed  meats? 

Mr.  McOabe.  Not  knowingly. 

Mr.  Day.  You  participate  in  carrying  dressed  meats? 

Mr.  McOabe.  Yes,  sir. 

Mr.  Day.  What  concession  was  made  in  regard  to  dressed  meats 
during  that  period? 
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Mr.  McOabe,  Three  and  one-fourth  cents. 

Mr.  Day.  Was  that  from  Chicago? 

Mr.  McOabe.  From  Chicago. 

Mr.  Day.  How  about  west  of  Chicago? 

Mr.  MoCabb.  We  would  apply  the  rate  from  Chicago  on  business 
done  from  the  West. 

Mr.  Day.  The  same  rate? 

Mr.  McCabb.  Yes,  sir. 

Mr.  Day.  When  the  3^  cents  shrinkage  was  made  out  of  the  haul 
east  of  Chicago,  what  shriuliage  was  made  out  of  the  rate  west  of 
Chicago? 

Mr.  McCabe.  I  have  no  idea.  We  did  not  deal  with  that  feature  of 
it  at  all. 

Mr.  Day.  You  didn't  know  what  the  total  concession  was  from  the 
point  of  origin  of  the  trafflc? 

Mr.  MoCabb.  No,  sir. 

Mr.  Day.  Did  the  shrinkage  apply  on  domestic? 

Mr.  MoCabb.  As  well  as  on  export;  that  is,  the  domestic  to  the 
seaboard. 

Mr.  Day.  We  are  talking  about  the  seaboard — New  York,  Phila- 
delphia, Boston,  and  points  taking  the  rates  to  those  places.  Do  you 
quote  rates  through  from  Chicago  on  packing  house  products  to  foreign 
points? 

Mr.  McCabb.  Our  representative. 

Mr.  Day.  Who  is  your  representative? 

Mr.  McCabe.  Mr.  Borner  for  the  Fort  Wayne  and  Mr. for  the 

Panhandle. 

Mr.  Day.  Do  you  have  a  steamship  agent  here? 

Mr.  McOabe.  No,  sir, 

Mr.  Day.  What  line  of  steamers  do  you  employ? 

Mr.  McCabb.  All  lines. 

Mr.  Day.  Don't  you  have  a  line,  a  preferred  line,  a  line  to  which  you 
give  the  first  preference? 

Mr.  McCabb.  That  is  controlled  by  the  solicitation  of  the  agent  of 
the  steamship  line.  The  steamships  are  all  represented  in  Chicago 
and  they  solicit  the  business. 

Mr.  Day.  Is  there  not  a  line  of  steamships  that  you  prefer  and  which 
you  send  by  when  you  can? 

Mr.  McCabb.  We  work  freely  with  them  all. 

Mr.  Day.  I  am  asking  you  if  there  is  not  one  which  you  prefer? 

Mr,  McCabb.  I  think  we  probably  do  more  business  with  the  Inter- 
national Navigation  Company. 

Mr.  Day.  The  American  Line? 

Mr.  MoCabb.  Yes,  sir;  the  American  Line. 

Mr.  Day,  Who  issues  the  through  bills  for  that  line  here? 

Mr.  McCabe.  I  think  the  through  bills  are  issued  by  Mr.  Lawrence. 

(See  page  151.) 

Mr.  Day.  What  is  his  relation  to  your  road? 

Mr.  McCabe.  He  has  no  ofBcial  relation  to  us.  He  is  the  general 
western  agent  of  the  steamship  line. 

Mr.  Day.  Was  he  not  at  one  time  the  agent  of  the  Pennsylvania 
lines? 

Mr.  MoOabe.  No,  sir. 

Mr.  Day.  Or  auditor? 

Mr.  MoOabe.  He  was  one  of  the  auditors  of  the  (Jnion  Line  many 
years  ago. 
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Mr.  Day.  The  fast  freight  liue? 

Mr.  MoOabb.  Yes,  sir;  that  was  when  it  was  the  fast  freight  line. 

Mr.  Day.  How  are  the  export  rates  made  up  where  a  through  rate  is 
made? 

Mr.  McOabe.  By  combination  of  the  inland  and  the  ocean  rate. 

Mr.  Day.  Have  you  any  information,  either  by  conversation  with 
other  ofBcials  on  your  road,  your  auditor,  or  traffic  managers  of  the 
eastern  lines  of  your  system,  or  from  conversations  with  your  local 
men  here,  or  the  steamship  men,  that  leads  you  to  believe  that  a  low 
ocean  rate  is  quoted  by  your  route  and  adjustment  of  the  rate  subse- 
quently made  between  your  auditor  and  the  steamship  company  by 
which  a  part  of  your  rate  is  shrunk  out  and  added  to  the  ocean  rate? 

Mr.  McCabe.  I  think  that  might  be  possible. 

Mr.  Day.  Have  you  information  to  that  effect,  that  such  has  occurred, 
such  instances  have  occurred? 

Mr.  McCabe.  I  think  it  is  possible  that  has  occurred? 

Mr.  Day.  Has  that  not  occurred  quite  recently,  say,  in  the  year  1901? 

Mr.  McCabe.  I  am  unable,  to  say. 

Mr.  Day.  Who,  connected  with  the  system  of  which  you  are  an 
official,  would  be  able  to  say  as  to  that? 

Mr.  McCabe.  If  any  such  adjustments  were  made,  I  think  they 
would  be  made  in  the  East  and  not  here. 

Mr.  Day.  Through  the  auditing  department? 

Mr.  McCabe.  I  presume  so. 

Mr.  Day.  Are  the  published  tariffs  maintained  now  on  packing- 
house products? 

Mr.  MoCabe.  I  believe  so. 

Mr.  Day.  Are  you  carrying  export  traffic  now  on  the  domestic  rate? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  That  is  to  say,  out  of  Chicago  on  packing-house  products, 
whether  for  export  or  domestic,  you  get  30  cents  a  hundred? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  And  you  retain  that? 

Mr.  McCabe.  And  retain  that. 

Mr.  Day.  If  that  can  be  done  at  one  period  of  the  year,  why  can't  it 
be  continued  at  other  periods? 

Mr.  McCabe.  Some  think  it  can. 

Mr.  Day.  Why  don't  you  do  it,  then  ? 

Mr,  McCabe.  Because  we  do  not  control  it.  We  are  only  one  of  the 
factors  in  it. 

Mr.  Day.  What  are  the  factors? 
.  Mr.  McCabe.  The  general  railroad  interests  of  all  the  roads  combined. 

Mr.  Day.  You  think  there  must  be  a  combination  in  order  to  bring 
that  aboat? 

Mr.  McCabe.  Not  necessarily ;  no,  sir.  In  order  to  maintain  a  30- 
cent  rate  the  railroads  would  have  to  be  agreed  on  thatpoint;  other- 
wise the  rates — taking  our  experience  in  the  past — can  not  be  main- 
tained, but  there  is  no  good  commercial  reason  why  they  should  not  be 
maintained. 

Mr.  Day.  When  this  22  cent  rate  was  put  in,  what  was  the  real  cause 
for  your  putting  that  rate  in? 

Mr.  McCabe.  Our  belief  that  others  had  made  the  rate. 

Mr.  Day.  What  evidence  did  you  have  about  that? 

Mr.  McCabe.  Only  the  evidence  that  comes  to  us  usually  in  matters 
of  that  kind — common  report,  reports  from  our  people  that  they  could 
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not  secure  business  at  the  25  cent  basis  and  their  belief  that  at  least  a 
22-cent  rate  was  being  made.    You  can  never  get  any  data,  of  course. 

Mr.  Day.  During  any  period  when  there  is  a  shrinkage  either  in  the 
division  of  the  rate  on  packing-house  products  that  come  from  the  Mis- 
sissippi River  or  points  West  by  way  of  Ohicago — yon  take  it  here,  do 
you  make  any  distinction  in  regard  to  what  carrier  you  may  receive  it 
from  as  to  what  your  division  shall  be  in  the  whole  rate? 

Mr.  McOabb.  No7 

Mr.  Day.  Tou  treat  all  lines  west  of  Ohicago  the  same  in  that  respect  ? 

Mr.  MoOabe.  Yes,  sir. 

Mr.  Day.  You  carry.at  your  proportion  east  of  Ohicago  the  same  for 
one.  line  as  for  all  other  lines? 

Mr.  McOabe.  Yes,  sir. 

Mr.  Day.  Do  you  favor  any  packing  house 

Mr.  MoOabb.  No,  sir. 

Mr.  Day.  I  was  going  to  specify  in  what  respect.  You  do  some 
shifting  of  cars  and  switchings  for  which  charges  are  imposed  langiug 
up  to  $2,  here  in  Chicago? 

Mr.  McOabe.  It  is  not  done  by  us.  It  is  done  by  the  stock  yards 
companies. 

Mr.  Day.  Do  yon  absorb  that  or  any  part  of  that  for  any  packing- 
house company  in  Ohicago? 

Mr.  McOabe.  I  am  not  sure  whether  that  charge  is  absorbed  by  the 
rate  or  not.  At  one  time  it  was  a  charge  on  the  product.  My  impres- 
sion is  that  that  charge  is  now  absorbed  by  all  the  roads. 

Mr.  Day.  By  all  the  roads  alike? 

Mr.  McOabe.  By  all  of  them. 

Mr.  Day.  Do  you  absorb  that  in  taking  packing  house  products 
from  the  packing  house  that  come  from  the  stock-yards  road? 

Mr.  McOabe.  That  is  absorbed. 

Mr.  Day.  Do  you  think  that  is  done  by  all  of  them? 

Mr.  McOabe.  It  is  done  by  all  of  them  uniformly. 

Mr.  Day.  That  is  all  I  wish  to  ask  Mr.  McOabe  now. 

Commissioner  PftouTY.  You  say  that  about  the  21st  of  July  you 
began  to  bill  this  export  stuflt  flat,  and  previous  to  that  time  you  billed 
it  at  the  30-cent  rate? 

Mr.  MoOabe.  Yes,  sir. 

Commissioner  Peouty.  Had  you  applied  therefund  both  to  domestic 
and  export  previous  to  that  time? 

Mr.  McOabe.  We  did  to  the  export.   1  am  not  sure  about  the  domestic. 

Commissioner  Peouty.  Why  did  you  at  this  time  change  the  plan  of 
maintaining  the  rate  on  domestic  and  applying  the  flat  rate  on  the 
export? 

Mr.  MoOabe.  Simply  because  we  felt  that  the  rate  on  domestic  could 
be  maintained,  and  it  was  a  matter  of  convenience  as  to  billing  on 
export. 

Commissioner  Peouty.  Was  that  done  by  any  concerted  action  of 
the  different  lines? 

Mr.  MoOabe.  Ho,  It  was  understood  that  other  lines  would  do  the 
same  thing.  We  talked.it  over  with  them,  but  the  action  was  indi- 
vidual. 

Commissioner  Peouty.  At  that  time  you  pat  in  a  25-ceDt  rate  on 
export  business? 

Mr.  McOabe.  Yes,  sir. 

Commissioner  Peouty.  How  did  you  arrive  at  that  rate?  Was 
there  any  agreement  between  you  and  other  lineal 
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Mr.  McCabe.  We  found  that  was  about  tlie  rate  by  other  lines  and 
as  high  as  we  could  maintain. 

Commissioner  Peodty.  Did  you  believe  the  same  rate  was  put  in  by 
other  lines? 

Mr.  MgCabe.  I  presume  so. 

Commissioner  Peoutt.  When  you  reduced  your  rate  to  22  cents  did 
you  follow  other  lines  or  did  the  other  lines  follow  you? 

Mr.  McCabe.  We  followed  other  lines. 

Commissioner  Peouty.  You  say  that  from  the  2l8t  of  July  to  Octo- 
ber you  maintained  a  25-cent  rate? 

Mr.  MoCabe.  Yes,  sir. 

Commissioner  Peouty.  And  from  October  you  maintained  a  22-cent 
rate.  If  you  maintained  a  uniform  rate  of  25  and  22  cents,  why  could 
you  not  maintain  a  30-cent  rate  on  export? 

Mr.  McCabe.  I  think  we  could  have  if  we  could  have  had  the  cooper- 
ation of  the  other  roads. 

Commissioner  Peouty.  You  can  maintain  an  export  rate  just  as  well 
as  domestic  when  rates  get  low  enough? 

Mr.  McCabe.  Yes,  sir. 

Commissioner  Peouty.  Who  gets  the  benefit  of  this  cut  in  the  rate? 

Mr.  McCabe.  That  I  am  unable  to  judge. 

Commissioner  Peouty.  You  have  no  opinion  about  that? 

Mr.  McCabe.  No. 

Commissioner  Peouty.  You  think  it  reduces  the  price  of  provisions 
in  Europe? 

Mr.  McCabe.  I  think  it  does. 

Commissioner  Proxtty.  That  is  to  say,  you  think  the  foreigner  gets 
his  provisions  a  trifle  cheaper  on  account  of  the  reduction? 

Mr.  McCabe.  Tlio,  couvsmner  pays  less  for- his  goods. 

Commissioner  Pi;ouTY.  Did  you  in  any  way  publish  that  2."j  cent 
rate? 

Mr.  McCabe.  No,  sir. 

Commissioner  Peoi  ty.  You  say  it  was  generally  understood;  that 
it  was  open  to  everybody  on  export  business? 

Mr.  McCabe.  Yes,  sir. 

Commisvsioner  Clements.  Could  you  furnish  a  statement  that  would 
show  all  these  shipments  from  Chicago  during  the  last  calendar  year, 
1901;  showing  the  published  rate  at  the  time  and  the  rate  actually 
charged,  and  the  refund  in  each  case? 

Mr.  MoCabe.  I  doubt  very  much  whether  I  could  do  so. 

Commissioner  Clements.  What  is  the  difficulty  about  it? 

Mr.  MoOabb.  I  think  our  records  have  not  been  kept  in  such  shape 
as  to  enable  us  to  do  that. 

Commissioner  Clements.  Where  would  they  fail  to  show  the  trans- 
action— at  what  particular  point? 

Mr.  McCabe.  After  the  statement  was  made  we  would  not  aim  to 
preserve  the  records. 

Commissioner  Clements.  Would  you  destroy  them  ? 

Mr.  McCabb.  Possibly.    I  can  not  answer  that  definitely. 

Commissioner  Clements.  Are  you  in  the  hq,bit  of  destroying  records 
not  a  year  old  ? 

Mr.  McCabb.  Sometimes. 

Commissioner  Clements.  But  generally? 

Mr.  McCabb.  If  they  are  not  essential  or  it  is  not  important  that 
they  should  be  kept. 
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Gommissioner  Clements.    What  would  be  the  particular  reason  for 
destroying  these  papers  and  records  ? 

Mr.  MoQabe.  Possibly  because  we  thought  you  might  want  them 
laid  before  you  some  time. 

Commissioner  Clements.  You  destroyed  the  evidence  of  the  illegal 
transaction? 

Mr.  McCabe.  Yes,  sir;  that  is  right. 

Commissioner  Clements.  Then  you  can  not  furnish  this  because  you 
have  destroyed  them? 

Mr.  MoOabb.  I  can  not  answer  that  definitely.    I  don't  know. 

Commissioner  Clements.  What  are  we  to  understand  are  the  facts? 
You  indicate  that  you  have? 

Mr.  McCabb.  I  beg  your  pardon.  I  didn't  say  we  had  destroyed 
them,  but  that  I  was  not  sure  they  had  been  kept. 

Commissioner  Clements.  If  they  have  not  been  destroyed  you  can 
furnish  a  statement  showing  the  name  of  the  shipper  in  each  case,  the  • 
amount  Affreight  paid,  and  the  rebate  paid  back. 

Mr.  MgCabb.  That  would  have  to  be  furnished  from  our  accounting 
department. 

Commissioner  Clements.  I  mean  your  company.  Your  accounting 
department  could  make  it  up? 

Mr.  McCabe.  1  could  not  say.  That  would  be  for  them  to  furnish. 
Whether  they  could  furnish  that  statement  or  not  I  do  not  know. 

Commissioner  Clements.  Who  is  at  the  head  of  your  accounting 
department? 

Mr.  MoCabe.  Mr.  J.  W.  Renner,  our  comptroller. 

Commissioner  Clements.  Where  is  his  office? 

Mr.  McCabe.  Pittsburg. 

Commissioner  Clements.  At  the  time  you  were  making  these  rebates 
or  paying  these  rebates  and  departing  from  the  30-cent  rate,  what  was 
the  published  rate  from  Cincinnati  on  these  packing-house  products  to 
the  seaboard? 

Mr.  MoCabe.  About  87  per  cent  of  the  rate  from  Chicago — about  26 
cents. 

Commissioner  Clements.  Did  you  make  concessions  or  any  rebates 
of  the  same  kind  on  Cincinnati  shipments  east  at  the  same  time  you 
were  making  them  from  here?    Was  there  any  cut  in  that  rate? 

Mr.  MoCabe.  I  can  not  answer  that  definitely.  I  am  not  clear  on 
that  point. 

Commissioner  Clements.  At  what  minor  points  east  of  Chicago  do 
you  get  packing-house  products? 

Mr.  MoCabe.  Get  them  at  Indianapolis  and  Louisville. 

Commissioner  Clements.  Was  there  any  cut  in  rates  from  those 
places  during  the  last  year? 

Mr.  McCabe.  I  think  so. 

Commissioner  Clements.  You  think  sol 

Mr.  MoCabe.  There  were. 

Commissioner  Fifeb.  On  both  foreign  and  domestict 

Mr.  MoCabe.  On  export. 

Commissioner  Fifbk.  Ifot  on  domestic? 

Mr.  MoCabe.  I  think  not. 

Commissioner  Clements.  Who  takes  the  responsibility  for  doing 
these  things,  for  making  these  serious  departures  and  cuts,  in  regard 
to  the  Pennsylvania  Eailroad?  Is  it  you?  Do  you  do  it  without  any 
authority  fi-om  the  officers  of  that  road  above  yoa,  or  do  you  have  their 
approval  of  it  f 
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Mr.  McCabe.  I  am  in  charge  of  the  freight  traffic,  and  I  do  the  best 
I  can  under  the  circumstances. 

Commissioner  Clements.  Do  you  act  independently  of  them,  or  do 
you  have  to  have  their  approval? 

Mr.  McCabe.  I  assume  to  do  what  I  think  is  proper,  being  governed 
by  the  competitive  conditions. 

Commissioner  Clements.  Do  you  have  reason  to  know  that  the 
officers  above  you  in  the  management  of  that  company's  affairs  knew 
of  it? 

Mr.  MoCabe.  Not  in  detail. 

Commissioner  Clements.  I  do  not  mean  the  details.  I  could  have 
answered  that  myself.  But  as  to  the  general  fact  that  the  Pennsylvania 
Eailroad  was  cutting  the  rate  in  this  serious  way,  was  it  known  to  the 
president  of  that  company  and  other  officers? 

Mr.  MoCabe.  I  do  not  know. 

Commissioner  Clements.  Have  you  ever  had  any  conference  with 
the  officers  above  you  in  the  management  of  that  company's  affairs  in 
which  you  disclosed  this  condition  of  things? 

Mr.  MoCabe.  I  have  said  to  them  from  time  to  time  that  rate  con- 
ditions were  so  and  so;  that  rates  were  not  being  maintained,  and  that 
our  competitors  were  cutting  the  rates. 

Commissioner  Clements.  And  that  you  must  cut  the  rates?  Did 
they  sanction  it,  or  approve  it,  or  tell  you  to  stop  it? 

Mr.  MoCabe.  I  think  they  left  it  to  my  discretion. 

Commissioner  Clements.  Will  you  look  into  the  matter  to  see  if 
you  can  furnish  a  statement  of  the  shipments  made  from  Chicago  for 
the  last  calendar  year? 

Mr.  MoCabe.  Yes,  sir. 

Commissioner  Clements.  Indicating  the  name  of  the  shipper,  the 
amount  of  freight  paid,  and  the  amount  refunded,  and  send  us  a  sam- 
ple of  one  of  the  claims  upon  which  the  refund  was  made? 

Mr.  MoCabe.  I  will  look  into  that. 

Mr.  Day.  This  traffic  that  you  carried  from  Chicago  on  the  25-cent 
rate,  what  route  took  it  out  of  Chicago? 

Mr.  MoCabe.  The  Pennsylvania. 

Mr.  Day.  But  which  one  of  the  Pennsylvania  lines! 

Mr.  MoCabe.  Both. 

Mr.  Day.  And  how  about  the  22-cent  rate? 

Mr.  MoCabe.  Both  lines  carried  it. 

Mr.  Day.  Take  the  25-cent  rate;  there  was  a  shrinkage  there  of  5 
cents  a  hundred? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  From  the  published  rate? 

Mr.  McCabe.  From  the  published  tariff. 

Mr.  Day.  Who  participated  in  that  shrinkage?  Take  the  traffic 
destined  to  New  York. 

Mr.  MoCabe.  Our  own  line  through  to  New  York. 

Mr.  Day.  All  the  way  through? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Day.  Do  you  mean  the  lines  east  of  Pittsburg,  or  did  this 
shrinkage  apply  only  to  the  lines  west  of  Pittsburg? 

Mr.  MoCabe.  To  the  account  of  the  lines  Chicago  to  New  York. 

Mr.  Day.  The  lines  east  of  Pittsburg,  which  we  call  the  Pennsyl- 
vania Bailroad,  bore  a  share  in  that? 

Mr.  MoCabe.  Yes,  sir. 

Mr.  Day.  Did  it  bear  the  same  share  that  it  would  have  borne — did 
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it  get  the  same  percentage  out  of  the  22  or  25  cent  rates  that  it  would 
have  received  out  of  theSO-cent  rate? 

Mr.  McOabe.  Precisely  the  same. 

Mr.  Day.  What  is  the  percentage  of  the  Chicago-Few  York  rate  that 
the  Fort  Wayne  takes? 

Mr.  McOabe.  It  is  approximately  50  per  cent.  That  is  not  exactly 
correct,  but  approximately. 

Mr.  Day.  Is  it  less  or  more? 

Mr.  McOabe.  I  think  west  of  Pittsburg  is  about  51  per  cent — 51  and 
and  a  fraction. 

Mr.  Day.  What  is  it  by  the  Panhandle? 

Mr.  McOabe.  I  think  it  is  a  little  greater;  probably  62  per  cent. 

Mr.  Day,  The  Panhandle  takes  52  per  cent  out  of  the  Ohicago-S'ew 
York  rate? 

Mr.  McOabe.  It  is  adjusted  on  mileage. 

Mr.  Day.  Then  if  the  Panhandle  took  62  per  cent  the  Pennsylvania 
Eailroad  would  take  48  ? 

Mr.  MoOabe.  Forty-eight  per  cent. 

The  Ohairman.  I  infer  from  your  testimony  that  you  desire  to  be 
understood  as  saying  that  there  was  no  actual  discrimination  between 
different  shippers  by  the  Pennsylvania  Eailroad? 

Mr.  McCabe.  That  is  correct. 

The  Oh  AIRMAN.  When  the  rate  was  26  cents  it  was  25  to  everybody? 

Mr.  McOabe.  Yes,  sir. 

The  Ohairman.  And  when  it  was  reduced  to  22  cents  all  shippers 
in  that  traffic  knew  it? 

Mr.  McOabe.  Yes,  sir. 

The  Chairman.  Did  the  26-cent  rate  apply  to  domestic  as  well  as  to 
export  traflSc? 

Mr.  McCabb.  No,  sir. 

The  Chairman.  At  no  time? 

Mr.  McOabe.  Well,  there  have  been  times  in  the  past  when  possibly 
a  25-cent  rate  applied  to  domestic  trafflc,  but  not  since  the  21st  of  July. 

The  Chairman.  What  would  the  rate  be  from  Indianapolis  when  it 
was  30  cents  from  Chicago? 

Mr.  McOabe.  Twenty  eight  cents — 93  per  cent  of  the  Chicago  rate. 

The  Chairman.  1  nd  I  understand  you  to  say  that  the  rate  from 
Indianapolis  was  shrunk  to  some  extent? 

Mr.  McCabb.  To  some  extent. 

The  Chairman.  Do  you  know  whether  the  concession  on  Indian- 
apolis was  proportionate  to  the  concession  on  Chicago  traflBc? 

Mr.  McCabe.  I  can  not  say  positively. 

The  Chairman.  Is  it  not  the  general  fact,  Mr.  McOabe,  that  while 
there  was  no  discrimination  between  different  shippers  from  Chicago 
that  they  all  got  an  advantage  over  Indianapolis  and  Cincinnati 
shippers  of  the  same  traffic,  owing  to  the  reason  that  the  concession 
from  Chicago  was  greater  in  proportion  than  from  these  other  places? 

Mr.  McCabe.  No;  I  don't  know  that  to  be  the  fact. 

The  Chairman.  Do  you  think  the  fact  is  otherwise? 

Mr.  McCabb.  I  think  they  were  practically  on  a  parity  with  Chicago. 

The  Chairman.  So  that  if  the  tariff  adjustment  is  fair  as  between 
Chicago  and  Indianapolis  and  Cincinnati  on  this  class  of  traffic,  the 
actual  rates  were  approximately  on  the  same  relative  basis? 

Mr.  McOabe.  I  should  think  so.    That  is  my  impression. 

The  Chairman.  Do  you  know  whether  that  is  true  or  not? 

Mr.  McCabe.  I  know'  there  were  concessiona  made,  but  whether 
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the  concessions  correspond  in  each  case  at  each  time  with  the  conces- 
sion from  Chicago  I  am  not  prepared  to  say  definitely. 

The  Chairman.  This  25-cent  rate  was  actually  maintained  by  your 
line  for  quite  a  long  period  ? 

Mr.  McCabe.  Yes,  sir. 

The  Chaibman.  Was  there  any  reason  why  it  should  not  have  been 
published  1 

Mr.  McOabe.  "So;  I  think  there  was  no  good  reason  why  it  should 
not  have  been  published. 

The  Chairman.    And  the  same  is  true  of  the  22-cent  rate? 

Mr.  McCabe.  Except  it  was  a  pretty  low  rate  and  we  did  not  want 
to  give  that  official  recognition  in  a  tariff.    It  was  entirely  too  low. 

Commissioner  Pbouty.  Suppose,  Mr.  McCabe,  that  when  you  made 
a  rate  like  that  you  were  compelled  by  law  to  publish  as  low  a  rate  as 
you  made,  what  effect  would  it  have  on  the  maintenance  of  rates? 

Mr.  McCabe.  I  think  it  would  probably  have  the  effect  of  better 
maintenance  of  rates. 

Commissioner  Fifeb.  When  you  concluded  to  cut  the  rate,  what 
method  did  you  adopt  to  let  your  customers  know  about  it,  so  that  they 
could  all  take  advantage  of  it? 

Mr.  McCabe.  We  have  solicitors  here,  and  I  think  they  kept  pretty 
busy  getting  around  telling  parties  wliat  the  rates  were. 

Commissioner  Clements.  Can  you  state  with  certainty  that  there 
was  no  discrimination  between  shippers  and  that  they  all  got  the  same 
rate? 

Mr.  McCabe.  I  do  not  believe  there  has  been  any  discrimination. 

The  Chairman.  That  seems  to  be  all,  Mr.  McCabe. 

Witness  excused. 

Edward  F.  Cost,  having  been  duly  sworn,  testified  as  follows: 

Mr.  Day.  Give  your  name  to  the  stenographer  and  state  your  position. 

Mr.  Cost.  Edward  F.  Cost;  freight  traffic  manager  of  the  Three  O's 
and  St.  Louis  Railway,  Cincinnati. 

Mr.  DAr.  You  know  the  subject  of  this  inquiry? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  It  will  save  time  and  we  will  progress  better  if  you  will  go 
ahead  and  tell  the  Commission  what  has  transpired  on  your  line  during 
the  last  six  months  of  1901,  if  that  is  representative  of  the  year. 

Mr.  Cost.  It  is  really  nothing  more  than  has  already  been  stated,  so 
far  as  our  action  is  concerned.  We  have  naturally  followed  the  trend 
of  our  competitors.  We  are  not  so  largely  interested,  perhaps,  as  some 
of  the  others  in  the  transportation  of  dressed  meat  and  packing-house 
products  from  Chicago  and  the  Missouri  Eiver.  In  fact  we  have  been 
practically  out  of  the  business  for  two  years,  and  never  carried  any 
dressed  meats  to  local  points  except  to  Cincinnati,  Louisville,  and 
Springfield,  but  in  the  Eastern  business  we  have  never  been  a  factor  in 
that  business.  The  Missouri  River  business,  I  say,  we  have  not  carried 
for  two  years,  or  we  have  not  entered  into  competition  for  the  business. 
We  may  have  received  some  business  for  interior  points  but  practically 
none  for  the  seaboard.  If  we  had  any  it  was  very  little;  the  shipments 
have  been  very  few.  At  St.  Louis  we  have,  I  suppose,  carried  our  pro- 
portion of  the  business  from  all  of  the  industries  there,  and  we  have 
not,  I  do  not  suppose,  assessed  any  more  than  other  roads  in  doing  so; 
in  fact  if  we  did  we  could  not  get  the  business.  At  the  other  points 
at  which  we  are  interested,  Indianapolis  and  Louisville,  we  have  prac- 
tically placed  those  people  on  a  parity  with  what  we  understood  was 
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being  done  elsewhere.  I  speak  now  of  export  provisions.  On  the 
domestic  I  want  to  say  we  have  maintained  the  rates;  particularly 
fipom  the  latter  point,  Indianapolis,  we  are  more  largely  interested  in 
packing-house  products  than  anywhere  else  on  direct  Eastern  ship- 
ments than  export.    I  do  not  know  that  I  can  add  any  more. 

Mr.  Day.  What  is  the  greatest  shrinkage  you  have  made  out  of  St. 
Louis  on  packing-house  products'? 

Mr.  Cost,  I  think  it  was  on  the  29  cent  basis. 

Mr.  DAT.  And  how  do  you  take  traffic  destined  for  Few  York  and 
Boston  that  you  bring  from  the  Mississippi  Eiver?  Where  do  you 
turn  it  over  to  connecting  lines? 

Mr.  Cost.  Our  principal  connections  are  the  Lake  Shore  and  the 
Nickel  Plate — the  Vanderbilt  lines. 

Mr.  Day.  Whose  traffic  do  you  take  principally? 

Mr.  Cost.  We  handle  from  all  of  them — Swift  &  Morris,  the  St. 
Louis  Dressed  Beef— we  get  some  from  all. 

Mr.  Day.  And  whose  at  Indianapolis? 

Mr.  Cost.  Kingan  &  Co. 

Mr.  Day.  What  shrinkage  is  made  out  of  Indianapolis? 

Mr.  Cost.  The  proportion — the  rate  from  Indianapolis  is  28  cents, 
and  the  rate  from  here  is  30  cents;  I  think  that  is  it.  We  give  them 
the  proportion  made  on  93  per  cent  of  Chicago,  93  per  cent  of  the 
shrinkage  that  accrues  from  Chicago. 

Mi.  Day.  Ninety-three  per  cent  of  the  shrinkage  that  accrues  from 
Chicago? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  How  about  Cincinnati? 

Mr.  Cost.  If  we  had  any  we  would  work  on  the  same  basis.  We 
have  not  had  any  of  that  business  there, 

Mr.  Day.  Have  you  made  any  concessions  by  underbiUing? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  Or  by  carrying  at  false  weights? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  When  shrinkage  was  made  out  of  rates  from  any  of  these 
points,  Cincinnati,  Indianapolis,  or  Chicago,  how  was  that  made  good 
to  the  shipper— by  flat  billing  or  by  voucher? 

Mr.  Cost.  In  some  cases  by  billing  and  in  some  cases  by  voucher. 

Mr.  Day.  Tell  the  Commission  what  the  form  was? 

Mr.  Cost.  It  generally  passed  through  our  office  for  approval,  and 
sent  by  us  passed  over  to  the  consolidated  lines,  or  fast  freight  line, 
and  sent  to  the  accounting  department  for  them  to  adjust,  and  a  divi- 
sion of  that  rate  made  with  all  the  lines  interested. 

Mr.  Day.  And  they  made  the  settlement? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  Made  through  the  accounting  department  of  the  fast 
freight  lines? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  not  through  your  line? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  Of  the  6  cents  cut  made  out  of  St.  Louis,  what  proportion 
of  that  shrinkage  did  the  Big  Four  stand  where  you  turned  it  over  to 
the  Lake  Shore? 

Mr.  Cost.  Our  proportion  is  about  45  per  cent  of  the  through  rate, 
based  on  mileage. 

Mr.  Day.  Where  do  you  turn  it  over  to  the  Lake  Shore? 

Mr.  Cost.  At  Cleveland. 
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Mr.  Day.  You  take  45  per  cent  where  the  full  tariff  is  collected? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  where  the  full  tariff  is  not  collected  do  you  still  take 
45  per  cent  of  whatever  is  collected  ? 

Mr.  Cost.  Of  whatever  is  agreed  upon  as  the  through  rate. 

Mr.  Day.  When  it  is  29  cents  you  take  46  per  cent  of  that? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  the  Lake  Shore  would  stand  their  share  of  the  cut? 

Mr.  Cost.  Yes;  that  is  the  old  established  custom,  for  a  line  that  is 
part  of  a  through  line  to  stand  their  share  of  a  reduction  in  rate. 

Mr,  Day.  And  if  the  Lake  Shore  turned  it  over  to  the  New  York 
Central  or  West  Shore,  those  lines  would  stand  their  share? 

Mr.  Cost.  That  is  usually  the  custom ;  yes,  sir. 

Mr.  Day.  I  understand  you  to  say  that  no  concession  was  made,  so 
far  as  you  are  aware,  on  domestic  products  destined  for  domestic 
consumption  ? 

Mr.  Cost,  No,  sir. 

Mr.  Day.  That  the  cut  was  confined  to  export  traffic. 

Mr.  Cost.  To  export  business. 

Mr.  Day.  How  did  you  assure  yourselves  that  it  was  not  diverted 
from  export  to  domestic?    What  evidence  had  you? 

Mr.  Cost.  It  is  generally  on  a  through  bill  of  lading;  consigned  to  a 
foreign  destination.  Of  course  we  have  no  positive  knowledge.  .1  do 
not  believe  they  could  tamper  with  those  bills  at  the  seaboard.  It  is 
consigned  on  a  through  bill  of  lading  to  a  foreign  destination.  I  never 
knew  of  an  occurrence  of  that  kind. 

Mr.  Day.  Is  there  no  method  by  which  this  foreign  bill  of  lading  may 
be  surrendered  at  the  seaboard  and  the  traffic  diverted  to  domestic? 

Mr.  Cost.  I  do  not  think  so. 

Commissioner  Pifer.  Have  you  never  had  any  suspicion  of  that 
being  done? 

Mr.  Cost.  No;  never. 

Mr.  Day.  When  these  rebates  of  concessions  are  presented,  or  these 
claims  for  them  are  presented,  they  come  through  your  offlce  and  are 
verified  there,  and  you  pass  them  on  to  where? 

Mr.  Cost.  As  I  say,  to  the  accounting  department  of  our  fast  freight 
lines  that  handle  them. 

Mr.  Day.  And  who  do  they  draw  on  for  your  share? 

Mr.  Cost.  That  comes  through  our  treasurer,  of  course. 

Mr.  Day.  They  make  a  draft  there — your  auditing  department  does? 

Mr.  Cost.  Yes,  sir. 

Mr.  Day.  And  your  treasurer  sends  your  share  to  the  auditing 
department  of  the  fast  freight  line  and  they  make  the  distribution? 

Mr.  Cost.  Yes,  sir. 

Commissioner  Clements.  Can  you  send  us  a  statement  of  the  ship- 
ments of  last  year? 

Mr.  Cost.  I  think  I  can.    I  will  make  an  effort  to  do  so. 

Commissioner  Clements.  Showing  the  name  of  the  shipper,  the 
amount  of  freight,  the  amount  of  refund,  and  to  whom  refunded? 

Mr.  Co"St,  Yes,  sir. 

Commissioner  Clements.  And  we  would  like  that  to  include  the 
extent  to  which  other  lines  participated  in  the  rebates,  how  much  they 
participated  in  the  shrinkage. 

The  Chairman.  During  the  period,  Mr.  Cost,  that  you  carried  for 
export  on  the  basis  of  a  26-cent  rate  from  Chicago,  was  there  a  cousid- 
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erable  movement  on  your  line  of  domestic  traffic  which  paid  the  fall 
ratef 

Mr.  Cost.  No;  I  think  not.  I  do  not  think  the  domestic  ever  com- 
pares with  the  export  business  in  any  respect.  Of  course  I  refer  to 
trunk  line  territory  as  compared  with  the  movement  of  export  business 
passing  the  same  way.  Our  domestic  business  does  not  amount  to 
anything. 

The  Chairman.  Does  a  large  percentage  of  the  total  which  goes 
East  go  abroad? 

Mr.  Cost.  Yes,  sir;  of  what  we  handle. 

The  Chairman.  Prom  what  sources,  then,  does  the  Eastern  territory 
get  its  dressed  beef? 

Mr.  Cost.  I  could  not  give  you  information  on  that.  We  are  not  a 
large  handler  of  domestic  dressed  beef  or  provisions.  I  suppose  it  is 
on  account  of  the  distribution  of  the  product  from  various  storehouses 
in  the  Bast,  and  no  doubt  there  are  a  great  many  small  packers  in  the 
East,  all  through  the  country. 

The  Chairman.  The  point  is  that  you  do  not  carry  much,  if  any, 
domestic? 

Mr.  Cost.  E^o,  sir;  not  to  speak  of. 

The  Chairman.  Are  you  carrying  any  now? 

Mr.  Cost.  I  suppose  we  are.    I  could  not  tell  you  to  what  extent. 

The  Chairman.  At  the  present  time  is  the  published  rate  main- 
tained? 

Mr.  Cost.  Absolutely. 

The  Chairman.  Both  on  domestic  and  export? 

Mr.  Cost.  Tes,  sir. 

The  Chairman.  And  is  the  rate  the  same  for  both? 

Mr.  Cost.  Yes,  sir. 

The  Chairman.  When  that  is  the  case,  is  there  any  considerable 
movement  for  domestic  consumption? 

Mr.  Cost.  I  do  not  know  that  that  makes  any  difference. 

The  Chairman.  I  observed  that  you  spoke  of  your  road  as  following 
the  others. 

Mr.  Cost.  Yes,  sir. 

The  Chairman.  I  have  heard  a  similar  statement  from  other  gentle- 
men.   Have  you  any  idea  who  is  the  leader? 

Mr.  Cost.  ISo;  I  have  not.    I  could  not  give  you  that  information. 

The  Chairman.  You  never  heard  of  the  leader? 

Mt  Cost.  No,  sir. 

The  Chairman.  They  are  all  followers. 

Mr.  Cost.  That  does  really  seem  to  be  the  case.  I  feel  very  positive 
about  our  situation  in  the  matter. 

Commissioner  Fifbr.  Do  you  think  there  is  any  dififlculty  in  main- 
taining a  published  export  rate? 

Mr.  Cost.  No,  sir. 

Commissioner  Fifer.  Do  you  think  it  can  be  done? 

Mr.  Cost.  Yes,  sir. 

The  Chairman.  You  do  not  agree  with  Mr.  Whitney  about  it? 

Mr.  Cost.  No,  sir. 

The  Chairman.  That  there  is  any  more  difQculty  in  maintaining 
export  than  domestic? 

Mr.  Cost.  No,  sir. 

Commissioner  Fifbr.  There  was  testimony  at  Kansas  City  that  tramp 
steamers  came  in  at  the  Gulf  ports  and  took  stuff  for  less  than  regular 
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line  steamers — cut  rates — and  made  it  impossible  for  the  roads  to  main- 
tain rates  from  the  West  to  the  seaboard.    Is  that  true! 

Mr.  Cost.  That  is  not  our  experience. 

The  Chairman.  Is  Mr.  McOabe  still  in  the  roomt 

Mr.  McOabe  responded. 

D.  T.  MoOabe,  recalled. 

The  Chairman.  I  forgot  to  ask  you  the  same  question  that  I  asked 
Mr.  Cost.  I  infer  from  what  you  stated  that  you  see  no  great  diflSculty 
in  publishing  and  maintaining  a  tariff  on  export  traf5&c. 

Mr.  MoOabe.  None,  whatever. 

The  Chairman.  And  there  is  no  reason  why  it  should  not  be  done? 

Mr.  McOabe.  No  reason  why  it  should  not  be  done. 

The  Chairman.  This  theory  of  fluctuating  ocean  rates  is  not  a  per- 
suasive one  to  your  mind? 

Mr.  McOabe.  No,  sir.  I  think  the  rate  could  be  maintained  to  the 
seaboard. 

Mr,  Day.  Suppose,  Mr.  McOabe,  a  railroad  controlled  a  line  of  steam- 
ships and  they  should  maintain  a  fixed  rate— the  published  through  rate 
to  the  ocean — and  give  a  through  bill  of  lading  at  a  very  low  rate  across 
the  ocean,  and  then  settle  with  the  ocean  steamship,  would  that  not 
demoralize  rates? 

Mr.  MoOabe.  It  would  be  very  apt  to. 

Mr.  McOabe  was  excused,  and  the  examination  of  Mr.  Cost  resumed. 

Mr.  Day.  Mr.  Cost,  how  did  you  make  known  the  cut  in  your  rates? 

Mr.  Cost.  To  whom  ? 

Mr.  Day.  To  the  people  affected.  Take  it  when  you  put  the  rate  in 
from  the  Mississippi  Eiver,  or  St.  Louis  to  the  Atlantic  seaboard.  How 
did  you  make  that  known  to  shippers  that  you  would  carry  at  that  rate? 

Mr.  Cost.  There  are  various  mediums  of  that.  1  suppose  our  peo])le 
at  Indianapolis  would  notifiy  them  or  let  them  know  what  we  proposed 
to  do  and  keep  them  in  line  with  other  points.  There  are  various  ways 
of  doing  that.    We  go  to  the  shippers;  there  is  no  secret. 

Mr.  Day.  You  mentioned  St.  Louis.  How  would  you  let  Morris 
know? 

Mr.  Cost.  I  could  not  tell  you  how  that  is  communicated. 

Mr.  Day.  Do  they  have  a  trafilc  man? 

Mr.  Cost.  I  think  they  have  a  mau  there. 

Mr.  Day.  Have  they  a  man  who  looks  after  rates  ? 

Mr.  Cost.  Yes;  just  the  same  as  we  have  our  agents  to  visit  them. 

Mr.  Day.  Who  is  the  man  who  represents  Morris  that  comes  to  see 
you? 

Mr.  Cost.  Me  personally? 

Mr.  Day.  Yes. 

Mr.  Cost.  I  hardly  ever  come  in  contact  with  those  people. 

Mr.  Day.  Or  the  mau  who  comes  to  your  subordinates  ? 

Mr.  Cost.  I  suppose  the  regular  repres'entative;  the  man  authorized 
to  conduct  such  negotiations.    I  could  not  tell  you. 

Mr.  Day.  Have  you  had  any  contract  with  any  packer  for  any  period 
of  time  to  fix  rates,  or  any  understanding  of  that  kind? 

Mr.  Cost.  No,  sir. 

Mr.  Day.  You  give  them  the  benefit  of  what  the  rate  is  at  the  time? 

Mr.  Cost.  Yes,  sir;  there  is  no  fixed  understanding. 

Witness  excused. 

Mr.  McOabe  was  recalled. 

Mr.  Day.  Mr.  McOabe,  I  will  ask  you  whether  you  have  had  any 
agreement  or  understanding  during  the  past  year  or  year  and  a  half 
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with  any  packer  that  you  would  give  them  a  certain  rate  for  a  certain 
time! 

Mr.  MoOabe.  No,  sir;  if  we  give  them  a  rate  it  is  liable  to  be  can- 
celed the  next  day. 

Mr.  Day.  You  never  entered  into  an  agreement  in  advance  that  you 
would  put  in  a  lower  rate  and  maintain  it  for  any  particular  time? 

Mr.  McOabe.  No. 

Mr.  DAT.  That  is  all. 

The  Chairman.  We  will  take  a  recess  until  2  o'clock. 

The  Commission  at  12.4:0  p.  m,  took  a  recess  until  2  o'clock. 

AFTER  RECESS. 

2  O'OLOOK  P.  M. 

The  Chairman.  Who  will  you  call  next,  Mr.  Day? 
Mr.  Day.  B.  B.  Mitchell. 

B,  B.  Mitchell,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Just  give  your  name,  Mr.  Mitchell. 

Mr.  Mitchell.  B.  B.  Mitchell,  general  traffic  manager  of  the  Mich- 
igan Central  Eailroad. 

Mr.  DAT.  Were  you  here  this  morning? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  You  understand  the  subject  of  inquiry  here,  and  I  wish 
you  would  be  good  enough  to  state  to  the  Commission  what  concessions 
obtained  in  which  the  Michigan  Central  participated  in  carrying  of 
packing-house  products  and  dressed  beef  to  New  York,  Boston,  Phila- 
delphia, and  points  taking  the  same  rates  that  those  points  take  during 
the  year  1901,  or  you  can  confine  yourself  in  the  first  instance  to  subse- 
quent to  July  1. 

Mr.  Mitchell.  The  going  rate  has  been  on  the  same  lines  as  the 
testimony  rendered  here  this  morning.  There  were  certain  periods 
where,  so  far  as  provisions  are  concerned,  different  rates  prevailed. 
The  going  allowance  on  dressed  beef  has  been  about  5  cents  oft  the 
tariff— and  packing-house  products. 

Mr.  Day.  Five  cents  from  what  point? 

Mr.  Mitchell.  From  Chicago.  It  was  testified  to  here  this  morning, 
and  the  figures  named  are  in  line  with  such  as  the  Michigan  Central 
has  used.    Is  it  necessary  to  repeat  these? 

Mr.  Day.  I  would  rather  you  state  what  occurred  on  your  line,  so 
that  we  may  know. 

Mr.  Mitchell.  There  was  a  25-cent  export  rate  in  from  July  21,  as 
I  recollect. 

Mr.  Day.  That  applied  on  what? 

Mr.  Mitchell.  On  export  provisions.  There  was  a  22-cent  rate 
that  went  into  effect  later  in  the  season  and  which  remained  in  effect 
until  the  expiration  of  the  year.  That  is  on  export.  There  has  been 
no  allowance  by  the  Michigan  Central  on  domestic  business. 

Mr.  Day.  On  traffic  that  came  from,  say,  points  west  of  Chicago, 
take  the  Missouri  Kiver — Omaha,  for  example — what  concession  was 
made  in  the  rate  from  Omaha  to  Eastern  points  in  which  you  participated  ? 

Mr.  Mitchell.  On  provisions? 

Mr.  Day.  Yes,  sir. 

Mr.  Mitchell.  On  export  provisions  the  proportion  of  the  rate  was 
on  the  same  basis,  I  think  about  24  cents ;  I  am  not  very  clear  on  that. 

Mr.  Day.  About  1  cent  under  the  other? 
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Mr.  MiTOHBLL.  About  1  cent  under  what  we  call  the  Chicago  local 
rate. 

Mr.  Day.  The  division  of,  say,  the  Omaha- New  York  rate  on  provi- 
sions was  24  cents  from  Chicago  to  New  York  at  the  time  the  25-cent 
rate  was  in  from  Chicago  to  New  York  on  export? 

Mr.  Mitchell.  I  think  so. 

Mr.  Day.  During  any  period  during  last  year  did  your  road  partici- 
pate in  any  concession  in  provisions  carried  for  domestic  consumption? 

Mr.  Mitchell.  No,  sir. 

Mr.  Day.  Not  at  all? 

Mr.  Mitchell.  No,  sir. 

Mr.  Day.  In  no  instance? 

Mr.  Mitchell.  Not  to  my  knowledge. 

Mr.  Day.  Had  you  any  reason  to  believe  it  had? 

Mr.  Mitchell.  It  may  have.  I  do  not  know,  sir.  We  have  made 
no  allowance  on  domestic  consumption. 

Mr.  Day.  You  have  made  none? 

Mr.  Mitchell.  Have  made  none. 

Mr.  Day.  How  did  you  determine  that  the  traffic  you  did  carry  at  a 
rate  below  the  published  rate  was  actually  exported? 

Mr.  Mitchell.  All  export  provisions,  so  far  as  I  know,  are  han- 
dled on  through  bills  of  lading.  A  bill  of  lading  is  given  from  the  point 
of  shipment  to  the  foreign  port;  that  is  passed  over  to  the  packers, 
and,  I  understand,  banked  by  them.  Therefore  there  is  no  way,  it  seems 
to  me,  of  stopping  a  car  of  export  provisions  at  the  seaboard  tor  domes- 
tic use. 

Mr.  Day.  Take  these  provisions  you  carried  from  Chicago  on  the  24- 
cent  division.  What  was  the  total  rate  at  that  time  from  Omaha  or  the 
Missouri  Eiver  to  New  York? 

Mr.  Mitchell.  You  mean  the  published  rate? 

Mr.  Day.  No ;  the  actual  rate  the  stuff  was  carried  at. 

Mr.  Mitchell.  I  do  not  know. 

Mr.  Day.  You  do  not  know  the  actual  rate  from  the  Missouri  Eiver 
east? 

Mr.  Mitchell.  From  the  Missouri  River  to  Chicago? 

Mr.  Day.  I  mean  from  Omaha  to  Chicago,  or  from  the  Mississippi 
Eiver  to  Chicago. 

Mr.  Mitchell.  We  should  know  what  the  rate  from  the  river  was. 
It  was  on  a  corresponding  basis,  116  per  cent  of  28  or  120  per  cent, 
whatever  the  basis  was. 

Mr.  Day.  One  hundred  and  sixteen  per  cent  of  24? 

Mr.  Mitchell.  No;  the  basis  would  figure  differently. 

Mr.  Day.  What  would  the  rate  be  there  from  the  Mississippi  River 
to  New  York  when  the  24-cent  basis  was  put  in  by  you  from  Chicago? 

Mr.  Mitchell.  Probably  29  cents. 

Mr.  Day.  Who  participated  in  this  24-cent  division  from  Chicago 
east  with  you? 

Mr.  Mitchell.  By  whatever  line  the  property  may  have  been 
routed. 

Mr.  Day.  What  routing  did  prevail? 

Mr.  Mitchell.  The  major  part  of  the  business  went  over  what  is 
called  the  Vanderbilt  lines,  the  West  Shore  and  New  York  Central. 

Mr.  Day.  In  those  instances  did  the  New  York  Central  participate 
in  the  shrinkage? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  And  the  Lake  Shore  likewise  I 
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Mr.  Mitchell.  Yes,  sir. 


Mr.  Day.  Now,  tell  us  about  dressed  beef  the  last  year — about  the 
rates. 

Mr.  Mitchell.  I  stated  that  the  going  rate  was  about  5  cents. 

Mr.  Day.  That  was  from  Chicago? 

Mr.  Mitchell.  From  Chicago. 

Mr.  Day.  Can  you  tell  what  the  rate  was  from  the  Mississippi  Eiver 
at  that  time — ^the  actual  rate? 

Mr.  Mitchell.  I  have  not  the  figures  with  me  and  do  not  remember 
the  figures.    I  should  say  that  the  rate  from  Chicago  was  40  cents 

Mr.  Day.  I  do  not  mean  the  published  rate.  I  mean  the  rate  at 
which  the  dressed  beef  was  being  carried  to  New  York. 

Mr.  Mitchell.  That  is  what  I  am  trying  to  tell.  If  the  rate  from 
Chicago  was  net  40  cents,  the  rate  from  the  river  would  be  116  or  120 
per  cent  of  that,  whatever  the  percentage  might  be. 

Mr.  Day.  Now,  how  was  this  traffic  billed  in  which  your  division  or 
the  division  east  of  Chicago  is  24  cents  on  provisions! 

Mr.  Mitchell.  Billed  fiat. 

Mr.  Day.  And  how  on  the  25-cent  rate! 

Mr.  Mitchell.  Flat. 

Mr.  Day.  In  all  instances? 

Mr,  Mitchell.  So  far  as  I  know.    Those  are  my  instructions. 

Mr.  Day.  Where  a  concession  was  made  or  a  shrinkage  of  the  rate 
was  made,  did  you  make  any  settlements  by  voucher? 

Mr.  Mitchell.  Undoubtedly  we  did. 

Mr.  Day.  Last  year? 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  When  settlement  was  made  by  voucher,  what  was  the  course 
of  procedure;  how  was  it  made;  to  whom  was  the  claim  presented? 

Mr.  Mitchell.  No  doubt  to  our  representative  at  Chicago  or  the 
river,  and  by  them  passed  to  me. 

Mr.  Day.  Then  you  approved  them? 

Mr.  Mitchell.  I  do  not  approve  them  until  they  make  them  up. 

Mr.  Day.  They  were  presented  to  your  representative  at  the  river  or 
Chicago,  and  he  sent  them  to  you.    What  did  you  do? 

Mr.  Mitchell.  Made  a  voucher  and  sent  them  to  our  fast-freight 
line  ofBce  for  distribution,  and  they  were  afterwards  paid. 

Mr.  Day.  Paid  by  whom? 

Mr.  Mitchell.  By  the  manager  of  the  fast-freight  line. 

Mr.  Day.  He  paid  them  direct  to  the  claimants! 

Mr.  Mitchell.  No;  to  my  ofilce. 

Mr.  Day.  Who  made  the  payment  in  your  offlcef 

Mr.  Mitchell.  One  of  my  clerks. 

Mr.  Day.  Under  your  direction! 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  Did  you  make  any  settlement  with  Mr.  McNaughton,  of 
the  Cudahy  Company? 

Mr.  Mitchell.  I  presume  we  did. 

Mr.  Day.  And  with  Mr.  Urquhart,  of  the  Omaha  Packing  Company! 

Mr.  Mitchell.  I  presume  we  did;  I  can  not  say  positively. 

Mr.  Day.  Have  you  made  some  settlements  with  Mr.  Jenkins! 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  Of  the  Hammond  Packing  Company! 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  During  the  past  year! 

Mr.  Mitchell.  Yes,  sir. 
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Mr.  Day.  Were  those  settlements  you  made  with  those  men  I  named 
on  dressed  meat  or  on  packing- house  provisions,  the  bulk  of  them? 

Mr,  Mitchell.  Both,  probably. 

Mr.  Day.  Mr.  Mitchell,  was  there  any  shrinkage  made  by  way  of 
underbilling? 

Mr.  Mitchell.  Never. 

Mr.  Day.  Underweighing? 

Mr.  Mitchell.  Never;  not  with  my  knowledge  or  consent. 

Mr.  Day.  Tou  never  knew  of  anything  of  that  kind  on  your  road  last 
year? 

Mr,  Mitchell,  Never,  sir. 

Mr.  Day.  When  did  you  make  the  last  settlement  with  Mr.  JenkinsT 

Mr.  Mitchell.  I  do  not  remember, 

Mr.  Day.  About  how  long  ago? 

Mr.  Mitchell.  About  a  mouth  ago, 

Mr.  Day,  That  was  on  a  basis  of  22  cents'! 

Mr.  Mitchell.  My  impression  is  that  Mr.  Jenkins's  export  business, 
and  the  only  business  on  which  auy  allowance  was  made,  was  billed 
flat.  I  am  not  clear  on  that,  whether  it  was  all  billed  flat.  My  instruc- 
tions were  to  do  it. 

Mr.  Day.  If  any  settlements  were  made  on  vouchers,  they  were  made 
before  the  22  or  25  cent  rate  went  into  operation? 

Mr,  Mitchell.  If  so,  yes,  sir. 

Mr.  Day.  I  understood  you  to  say  that  the  25-cent  rate  went  in  in 
July? 

Mr.  Mitchell.  I  think  July  21. 

Mr.  DAT.  I  think  you  stated,  but  I  will  ask  what  was  the  greatest 
concession  made  in  which  you  i)articipated  prior  to  July  21,  during  1901  ? 
I  mean  your  line  when  1  say  "you." 

Mr.  Mitchell.  So  far  as  I  cau  remember,  5  cents.  1  have  no  recol- 
lection of  any  other, 

Mr.  Day.  In  any  of  these  concessions  made  between  Omaha  and 
Kansas  City  and  Chicago  on  traffic  that  you  carried  on  east,  did  you 
have  anything  to  do  with  the  concessions  made  west  of  the  river,  west 
of  the  Mississippi,  or  between  the  Mississippi  and  Chicago? 

Mr.  Mitchell.  No,  sir, 

Mr.  Day.  You  had  nothing  at  all  to  do  with  any  concession  except 
that  much  as  related  to  the  shipments  east  of  Chicago? 

Mr,  Mitchell.  Yes,  sir, 

Mr.  Day.  Did  you  participate  in  any  ttafiflc  coming  from  the  Missis- 
sippi Eiver  by  way  of  St.  Louis  or  the  lower  crossings? 

Mr.  Mitchell.  You  mean  coming  to  us  through  our  Chicago  termi- 
nals? 

Mr,  Day.  Yes. 

Mr.  Mitchell.  Yes,  sir. 

Mr.  Day.  Would  you  participate  in  the  concessions  there  the  same 
as  when  it  carae  by  way  of  Chicago  and  the  Northwestern,  for  instance, 
or  any  of  these  lines  at  the  upper  crossings? 

Mr.  Mitchell.  Undoubtedly  we  should. 

Mr.  Day.  Did  you  make  any  greater  concessions  on  traffic  that  came 
by  any  one  line  from  the  West,  say  from  the  Mississippi  Kiver,  than 
you  did  by  any  other  line? 

Mr.  Mitchell.  Not  knowingly. 

Mr,  Day,  This  rate — this  concession — was  open  to  all  the  lines;  you 
participated  in  it  with  any  of  them  I 

Mr,  Mitchell.  Yes,  sir. 
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Mr.  Day.  I  think  that  is  all  I  wish  to  ask,  Mr.  Mitchell. 

Oominissioner  Clements.  These  rebates  you  paid,  were  they  paid  by 
check? 

Mr.  Mitchell.  As  a  rule,  yes,  sir. 

Oominissioner  Olbmbkts.  Who  would  the  check  be  signed  byl 

Mr.  Mitchell.  By  the  bank  it  was  obtained  from. 

Commissioner  Clements.  Signed  by  the  bank? 

Mr.  Mitchell.  From  which  it  was  obtained. 

Commissioner  Clements.  What  authority  would  the  bank  have  to 
pay  it? 

Mr.  Mitchell.  They  would  have  a  check  probably  of  my  own. 

Commissioner  Clements.  That  would  be  drawn  in  favor  of  the  bank? 

Mr.  Mitchell.  Drawn  in  favor  of  the  bank. 

Commissioner  Clements.  And  the  bank  would  pay  the  rebate  to  the 
shipper? 

Mr,  Mitchell.  No,  sir;  the  bank  would  furnish  such  exchange  as 
was  asked  for. 

Commissioner  Clements.  Why  was  it  done  that  way?  I  is  net 
understand  it  very  clearly. 

Mr.  Mitchell    Would  you  like  to  have  me  make  it  clearer? 

Commissioner  Clemknts.  I  wish  you  would. 

Mr.  Mitchell.  The  check  comes  to  me  from  Buffalo  covering  a 
number  of  amounts;  that  is,  covering  a  sum  of  money  to  pay  a  certain 
lot  of  claims.  That  check  is  deposited  and  checked  against  by  myself, 
and  the  checks  I  make  are  the  checks  issued  by  the  bank;  that  is,  the 
bank  exchange  which  is  sent  about  the  country  in  payment  of  these 
bills. 

Commissioner  Clements.  Tou  can  not  furnish  us  a  statement  of  the 
shipments  over  your  road  last  year  of  these  products,  indicating  the 
name  of  the  shipper,  the  amount  of  the  shipment,  the  amount  of  the 
freight,  and  the  amount  of  the  rebate? 

Mr.  Mitchell.  I  can  not,  sir.  I  can  furnish  the  tonnage  and  charges 
and  the  shipper,  and  I  can  furnish  you  some  portions  of  the  rebates.  I 
can  not  say  at  the  moment  how  far  back  1  can  go. 

Commissioner  Clements.  Could  you  do  it  covering  last  year? 

Mr.  Mitchell.  No,  sir;  I  can  give  a  portion  of  the  year. 

Commissioner  Clements.  Back  to  what  time? 

Mr.  Mitchell.  I  jpresume  six  months.  I  can  not  say  without  going 
into  detail. 

Commissioner  Clements.  During  the  last  six  months,  as  I  under- 
stand, they  were  billed  on  what  you  call  flat  rates? 

Mr.  Mitchell.  Not  altogether.  '  Necessarily  some  of  the  billing 
creeps  in  on  the  tariff  rate. 

Commissioner  Clements.  What  is  the  difficulty  about  showing  the 
same  thing  for  the  first  half  of  last  year? 

Mr.  Mitchell.  I  think  the  papers  are  not  in  existence. 

Commissioner  Clements.  What  has  become  of  them? 

Mr.  Mitchell.  They  are  probably  destroyed. 

Commissioner  Clements.  Tou  mean  the  claims  and  papers  relating 
to  them? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Clements.  The  entries  on  your  books  would  show, 
would  they  not? 

Mr.  Mitchell.  We  do  not  have  any  books. 

Commissioner  Clements.  How  do  you  run  a  railroad  without  books? 

Mr.  Mitchell.  I  am  referring  to  the  special  settlements  yon  refer  to. 
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Commissioner  Clements.  Tou  do  not  make  use  of  books  in  those 
transactions? 

Mr.  Mitchell.  I  have  not  made  use  of  them;  no,  sir. 

Commissioner  Clements.  Why  do  you  except  that  business  from 
the  other  and  transact  it  without  books  and  then  destroy  the  papers? 

Mr.  Mitchell.  It  was  thought  to  be  a  wise  plan  to  pursue. 

Commissioner  Clements.  Is  the  management  of  your  road  cognizant 
of  this  method  of  doing  business? 

Mr.  Mitchell.  The  freight  department  of  the  Michigan  Central  is 
handled  by  myself.  I  have  no  doubt  the  management  may  have  some 
idea  of  what  is  being  done.    They  are  not  conversant  with  the  details. 

Commissioner  Clements.  Have  you  gone  over  it  with  the  managers 
and  those  above  you  suflciently  to  say  that  they  consider  that  a  great 
railroad  is  justified  in  transacting  its  business  that  way,  and  therefore 
approve  of  it? 

Mr.  Mitchell.  The  management  of  the  road  necessarily  has  knowl- 
edge of  the  general  matters  and  the  way  they  are  handled.  The  depart- 
ments, as  I  understand,  are  given  authority  as  a  rule  to  manage  that 
department  to  the  best  of  their  ability. 

Commissioner  Clements.  How  much  did  you  ever  pay  out  at  one 
time  in  regard  to  any  one  of  these  transactions? 

Mr.  Mitchell.  I  can  not  say. 

Commissioner  Clements.  Well,  about  how  much?  Have  you  any 
idea? 

Mr.  Mitchell.  Well,  $5,000,  approximately. 

Commissioner  Clements.  Do  you  know  who  you  paid  that  to? 

Mr.  Mitchell.  No,  sir. 

Commissioner  Pifer.  To  whom  were  your  heaviest  rebates  paid, 
taking  the  last  year? 

Mr.  Mitchell.  Well,  they  were  paid  to  Hammond  &  Co.,  or  the 
G.  H.  Hammond  Company,  or  Cudahy  &  Co.,  or  Schwarzschild  &  Sulz- 
berger.   They  are,  perhaps,  among  the  heaviest. 

Commissioner  Fifer.  How  much  would  their  rebates  amount  to  in 
the  course  of  a  year? 

Mr.  Mitchell.  I  do  not  know.  I  never — do  you  mean  each  or 
collectively? 

Commissioner  Fipbe.  Each  one. 

Mr.  Mitchell.  Perhaps  fifty  or  sixty  thousand  dollars. 

Commissioner  Clements.  Do  you  mean  to  say  that  papers  in  these 
transactions — that  is  the  way  I  understand  you,  and  I  do  not  want  to 
do  you  or  your  road  an  injustice — that  you  destroy  these  papers  in 
order  to  destroy  the  evidence  of  these  transactions? 

Mr.  Mitchell.  The  papers  such  as  have  been  destroyed — I  said 
before  that  I  do  not  know  how  far  back  that  goes — they  were  destroyed 
because  their  usefulness  for  our  purposes  had  gone  and  passed. 

Commissioner  Clements.  You  said  you  did  not  keep  books  about 
these  matters? 

Mr.  Mitchell.  No,  sir. 

Commissioner  Clements.  Is  that  for  the  purpose  of  concealing  the 
transactions? 

Mr.  Mitchell.  It  was  never  considered  necessary  to  keej)  books  in 
regard  to  those  accounts. 

Commissioner  Clements.  Do  you  destroy  your  other  papers  as  recent 
as  these? 

Mr.  Mitchell.  Not  as  a  rule,  sir. 

Oommissioner  Clements.  Well,  I  will  ask  you  again  if  you  destroy 
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these  papers  in  order  to  destroy  the  evidence  of  the  transactions  to 
which  they  relate? 

Mr.  Mitchell.  Well,  I  have  endeavored  to  answer  your  question, 
Mr.  Commissioner,  and  have  made  three  statements  on  the  subject,  1 
think. 

Commissioner  Clements.  Neither  of  which  exactly  answered  the 
question,  as  I  understand  it.  You  do  not  wish  to  add  anything  further 
to  that? 

Mr.  Mitchell.  Certainly  we  should  dislike  very  much  to  have  those 
papers  exposed  to  the  general  public. 

Commissioner  Clements.  Why? 

Mr.  Mitchell.  It  would  be  an  unwise  thing  from  a  railroad  stand- 
point to  have  such  matters  going  about. 

Commissioner  Clements.  Why  would  it  be  unwise  to  disclose  the 
method  of  procedure? 

Mr.  Mitchell.  Well,  on  account  of  the  interstate  l&,w. 

Commissioner  Clements.  Because  it  violates  the  law,  yes.  That  is 
what  you  really  mean,  is  it  not?  ^ 

Mr.  Mitchell.  I  suppose  that  is  it,  sir. 

Commissioner  Clements.  That  is  all. 

The  Chaieman.  Mr.  Mitchell,  are  you  correctly  understood  as  say- 
ing that  when  the  rate  from  Chicago  was  25  cents  in  fact  that  that 
rate  was  the  rate  by  all  the  lines? 

Mr.  Mitchell.  So  far  as  I  know,  it  was. 

The  Chairman.  And  that  continued  for  quite  a  long  period  of  time? 

Mr.  Mitchell.  Tes,  sir. 

The  Chairman.  And  according  to  your  understanding  all  the  lines 
engaging  in  this  traffic  were  carrying  it  on  that  basis? 

Mr.  Mitchell.  I  think  so. 

The  Chairman.  The  percentage  which  ordinarily  applies  on  the 
Hew  York-Chicago  rate  being  applied  to  the  rate  on  which  this  traffic 
was  hauled? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  If  you  could  maintain  the  25  cent  rate,  why  not 
the  published  rate? 

Mr.  Mitchell.  There  is  no  reason  in  the  world  that  that  rate 
could  not  be  maintained  except  a  sentimental  reason. 

The  Chairman.  What  is  the  sentimental  reason? 

Mr.  Mitchell.  I  will  undertake  to  explain.  The  competition  as 
brought  before  us,  or  the  alleged  evidence  of  competition,  is  in  a  great 
measure,  in  my  opinion,  sentimental.  I  think  in  many  cases  it  does 
not  exist,  but  it  goes  from  one  transporter  to  another,  and  we  finally 
fall  into  the  trap  and  undertake  to  meet  these  alleged  conditions. 

Commissioner  Clements.  You  mean  by  that  the  alleged  cutting  of 
rates  by  other  lines? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  I  suppose  in  this  matter  you  are  a  "follower?" 

Mr.  Mitchell.  We  undertake  to  be  followers.  We  have  no  desire 
to  be  leaders;  do  not  intend  to  be,  and,  tod,  as  far  as  my  knowledge 
goes,  never  have  been.. 

The  Chairman.  Now,  these  rates  you  spoke  of,  25  cents  and  22 
cents,  only  applied  on  export  traffic? 

Mr.  Mitchell.  By  us  on  export  traffic. 

The  Chairman.  During  the  period  that  these  rates  actually  applied 
on  export  traffic  were  you  carrying  the  same  kind  of  traffic  tor  domes- 
tic consumption  for  the  Eastern  part  of  the  country  t 
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Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Did  you  get  the  full  tariff  rate  on  that? 

Mr.  Mitchell.  Tes,  sir ;  so  far  as  I  know,  I  believe  we  did. 

The  Chaieman.  Aud  that,  irrespective  of  the  origin  or  destination 
of  any  particular  shipment? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Are  you  as  confident  that  business  is  so  conducted 
that  no  traflBc  billed  as  export  and  carried  as  export  is  diverted  at  the 
eastern  seaboard  for  domestic  consumption? 

Mr.  Mitchell.  I  am  very  well  satisfied  of  it. 

The  Chairman.  Has  any  case  of  that  kind  ever  come  to  your  knowl- 
edge? 

Mr.  Mitchell.  Never. 

The  Chairman.  Have  you  ever  had  any  information  that  that  is 
done? 

Mr.  Mitchell.  Never. 

The  Chairman.  Were  you  carrying  a  considerable  amount  of  domes- 
tic trafi&c  at  the  same  time  that  these  25  and  22  cent  rates  applied  on 
export? 

Mr.  Mitchell.  We  were  carrying  all  the  packers  whose  export  prod- 
uct we  moved — we  moved  their  domestic;  therefore  we  carried  our  full 
share,  I  should  say,  of  domestic  traffic. 

The  Chairman.  Can  you  give  us  some  idea  of  the  relative  amounts 
of  export  and  domestic  traffic  of  this  kind  carried  during  the  last  six 
months  of  1901? 

Mr.  Mitchell.  You  mean  the  percentage  of  each? 

The  Chairman.  Yes,  sir. 

Mr.  Mitchell.  I  should  say  about  25  per  cent  domestic  and  75  to  80 
per  cent  export.    That  is  easily  discovered  by  going  through  the  details. 

The  Chairman.  There  are  accessible  data  from  which  the  facts  can 
be  obtained  ? 

Mr.  Mitchell.  Undoubtedly. 

The  Chairman.  Are  you  able  to  say  whether  a  similar  percentage 
was  carried  by  other  roads — 25  per  cent  domestic  and  75  per  cent 
export? 

Mr.  Mitchell.  I  think  the  total  east  bound  movement  of  provisions 
carried  by  the  Eastern  trunk  lines  from  Chicago  is  just  about  in  the 
same  proportion.  I  think  that  is  the  consumption  as  between  export 
and  domestic. 

The  Chairman.  Is  it  your  understanding  that  of  the  total  east- 
bound  movement  by  the  trunk  lines  of  provisions  75  per  cent  goes 
abroad  ? 

Mr.  Mitchell.  Yes,  sir;  I  should  say  fully. 

The  Chairman.  What  is  the  general  fact  in  that  regard  with  refer- 
ence to  dressed  meats  ? 

Mr.  Mitchell.  The  preponderance  is  in  favor  of  domestic  tonnage. 

The  Chairman.  More  than  half  of  the  dressed  meats  go  east  for 
domestic  consumption? 

Mr.  Mitchell.  I  should  say  so,  undoubtedly. 

The  Chairman.  And  were  the  rates  maintained  on  domestic  ship- 
ments of  dressed  meats  during  the  last  six  months  of  1901? 

Mr.  Mitchell.  No,  sir. 

The  Chairman.  You  say  the  rates  were  not  maintained  on  domestic 
shipments  of  dressed  meats  during  the  last  six  months  of  19011 

Mr.  Mitchell.  No,  sir. 

The  Chairman.  What  was  that  rate  from  Ohioagot 
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Mr.  Mitchell.  Up  to  the  Slst  of  December,  from  about  October  or 
September,  it  was  36^  cents,  I  believe; 

The  Ohaibman.  Ou  dressed  meats! 

Mr.  Mitchell.  On  dressed  meats'? 

The  Chairman.  What  was  the  published  rate? 

Mr.  Mitchell.  Forty-flve  cents. 

Commissioner  Pbotjtt.  Was  not  the  published  rate  40  cents? 

Mr.  Mitchell.  It  may  have  been  40  cents.    I  will  correct  that. 

The  Chairman.  What  was  the  fact  prior  to  October? 

Mr.  Mitchell.  The  40-cent  rate  was  put  in,  Mr.  Commissioner,  reduc- 
ing the  rate  from  45  cents  to  meet  alleged  conditions  in  the  early  part 
of  the  year.    I  do  not  remember  the  date. 

The  Chairman.  Did  you  carry  any  considerable  amount  of  dressed 
meats  duriug  1901  that  paid  the  tariff  rate? 

Mr.  Mitchell.  I  think  not. 

The  Chairman.  Practically  all  of  it  went  at  some  secret  rate? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Some  concession  from  the  published  tariff? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Is  that  true,  as  far  as  you  have  information,  on  other 
lines? 

Mr.  Mitchell.  I  think  all  lines  and  all  packers  had  about  the  same 
rates. 

The  Chairman.  And  that  was,  generally  speaking,  about  how  many 
cents  below  the  published  tariff? 

Mr.  Mitchell.  About  5  cents,  exeept  in  this  case  I  have  stated, 
where  it  was  6g  or  7. 

The  Chairman.  You  are  speaking  now  of  dressed  meats? 

Mr.  Mitchell.  Yes,  sir;  of  dressed  meats. 

The  Chairman.  Do  you  get  shipments  of  dressed  meats  at  any  point 
east  of  Chicago? 

Mr.  Mitchell.  You  mean  fresh  beef? 

The  Chairman.  Well,  that  trafflc  described  as  dressed  meats. 

Mr.  Mitchell.  We  get  practically  none;  I  think  none  at  all. 

The  Chairman.  It  would  not  be  likely  to  come  to  you  there? 

Mr.  Mitchell.  No,  sir.  If  you  referred  to  dressed  beef— do  you 
mean  dressed  beef  or  provisions? 

The  Chairman.  Dressed  beef. 

Mr.  Mitchell.  We  get  no  dressed  beef.  We  get  no  fresh  beef  that 
originates  east  of  Chicago. 

The  Chairman.  Does  that  trafilc,  so  far  as  you  participate  in  it,  orig- 
inate mainly  at  Chicago? 

Mr.  Mitchell.  Chicago  and  the  Missouri  River. 

Commissioner  Pbouty.  Are  these  dressed  meats  carried  on  a  time 
contract  usually? 

Mr.  Mitchell.  No,  sir;  it  is  an  open  arrangement  as  a  rule,  subject 
to  notice. 

Commissioner  Pbouty.  How  do  you  take  care  of  the  difference  there 
between  the  published  rate  and  the  actual  rate? 

Mr.  Mitchell.  As  I  have  described. 

Commissioner  Protjty.  By  a  refund? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Protjty.  That  has  been  done  since  the  2l8t  of  July? 

Mr.  Mitchell.  No,  sir.  Prom  the  time  the  36J-cent  rate  went  in,  or 
three-fourths,  which  ever  it  may  be,  it  has  been  billed  flat. 

Commissioner  Protjty.  At  36^? 
RY— VOL  5 — 05 57 
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Mr.  Mitchell.  Yes,  sirt 

Commissioner  Prouty.  The  published  rate  has  been  40 1 

Mr.  Mitchell.  It  has  been  40. 

Commissioner  Peouty.  The  actual  rate  has  been  specified  on  the 
face  of  the  bill  of  lading? 

Mr.  Mitchell.  I  think  so. 

Commissioner  Peouty.  You  have  not  called  that  an  export  rate! 

Mr.  Mitchell.  No,  sir. 

The  Chaibman.  Then,  I  understand  that  you  participated  in  carry- 
ing dressed  meats  for  domestic  consumption  at  less  thau  the  published 
rates,  and  billed  them  at  less  than  the  tariff  rates  then  in  force! 

Mr.  Mitchell.  Domestic  meats  we  have — fresh  meats.  I  do  not 
know  that  we  billed  the  domestic  meats  at  less  than  the  tariff  rates. 

The  Chairman.  Your  former  statement  related  to  provisiqnsf 

Mr.  Mitchell.  Provisions. 

The  Chairman.  And  I  understand  that  down  to  about  the  21st  of 
July  you  may  have  billed  at  the  published  rate  and  then  paid  a  con- 
cession in  the  way  you  describe? 

Mr.  Mitchell.  Yes,  sir. 

The  Chaieman.  And  after  that  the  provisions  were  billed  at  a  flat 
rate? 

Mr.  Mitchell.  The  export  provisions  were. 

The  Chairman.  Whereas  in  the  case  of  dressed  meats,  you  say  they 
have  been  billed  at  the  tariff  rate  all  the  time,  or  generally  speaking? 

Mr.  Mitchell.  Yes,  sir;  I  think  they  have  been. 

The  Chairman.  So  dressed  meats  have  not  ordinarily  been  bUled  at 
the  actual  rate? 

Mr.  Mitchell.  No,  sir. 

The  Chairman.  But  at  some  agreed  rate? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  And  the  difference  refunded  to  the  shipper? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Fifbe.  You  spoke  of  these  rates  as  secret  rates.  If 
they  are  secret  rates,  they  are  not  taken  advantage  of  by  all  shippers, 
are  theyt 

Mr.  Mitchell.  I  think  they  are. 

Commissioner  Fifer.  They  are  not  very  secret  then  t 

Mr.  Mitchell.  They  are  not.    Did  I  use  the  word  " secret?" 

Commissioner  Fifer.  I  so  understood.  I  may  be  mistaken.  Were 
all  shippers  advised  of  the  reduction  in  rate  on  a  departure  from  the 
published  rate? 

Mr.  Mitchell.  On  dressed  beef? 

Commissioner  Piper.  Yes;  wherever  there  was  a  departure? 

Mr.  Mitchell.  They  unquestionably  knew  of  it  and  shared  alike. 

Commissioner  Fifee.  Was  there  any  instance  where  one  shipper  was 
preferred  over  another? 

Mr.  Mitchell.  I  think  not. 

Commissioner  Fifer.  What  means  did  you  adopt  to  advise  youi 
shippers — your  patrons — as  to  the  reduction  of  rate ;  that  is,  from  the 
established  rate — the  published  rate? 

Mr.  Mitchell.  By  personal  consultation,  as  a  rule. 

Commissoner  Peouty.  What  do  you  include  in  the  term  "  provi- 
sions?" 

Mr.  Mitchell.  Salt  meats  is  what  I  understand  to  be  provisions, 
and  the  transporter  understands. 

^omnjjpigper  Prqxtty,  In  distiftc^iiw  ffpm  fresh  meats? 
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Mr.  Mitchell.  Tes,  sir. 

Commissioner  Prouty.  Why  is  it  yon  can  not  maintain  the  rate  on 
fresh  meats  as  well  as  on  salt  meats  ?  You  say  you  do  maintain  the 
domestic  rate  on  salt  meats?  Why  can  not  you  maintain  it  on  fresh 
meats? 

Mr.  MixOHBLL.  For  the  same  sentimental  reason  that  I  described  a 
moment  ago. 

Commissioner  Pbotjtt.  Is  the  sentiment  stronger  on  fresh  meats  than 
it  is  on  salt  meats? 

Mr.  Mitchell.  Not  at  all;  but  you  understand  the  total  volume  of 
domestic  provisions  that  are  handled  by  east-bound  roads  from  Chicago 
18  a  small  percentage. 

Commissioner  Peoxttt.  It  comes  to  this,  then:  There  is  so  much 
export  in  the  case  of  provisions  that  you  can  cat  the  rate  on  export 
and  carry  a  man's  domestic  provisions  for  the  tariff;  whereas  on  fresh 
meats  there  is  so  little,  you  have  to  cut  the  rate  on  both.  That  is  it, 
is  it  not? 

Mr.  Mitchell.  That  is  one  way  of  patting  it. 

The  Chairman.  So  the  settlements  for  rebates  on  fresh- meat  ship- 
ments have  continued  down  to  nearly  the  present  time  in  the  manner 
you  described? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  That  is  to  say,  when  you  at  some  time  received  a 
check  which  you  deposited  in  the  bank  to  your  credit,  then  you  would 
have  a  list  of  persons  to  whom  you  wanted  to  make  payment.  You 
draw  your  check  on  that  bank  and  ask  them  to  give  you  drafts  on  New 
York  or  cashiers'  checks  for  certain  persons? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  And  you  take  those  and  distribute  them  to  the  per- 
sons they  belong  to? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  That  is  the  method  adopted  and  continued  on 
dressed-meat  shipmBnts  to  the  end  of  this  year? 

Mr.  Mitchell.  Yes,  sir. 

The -Ch AIRMAN.  And  at  the  present  time  it  is  being  donet 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Since  when? 

Mr.  Mitchell.  First  of  January. 

The  Chairman.  Has  any  traffic  moved  since  that  time? 

Mr.  Mitchell.  Quite  considerable;  yes,  sir. 

Commissioner  Fipbr.  Can  you  give  any  idea  how  many  shippers 
have  been  given  this  concession,  say  in  the  last  year,  by  your  road? 

Mr.  Mitchell.  All  shippers  that  have  used  our  road  have  had  it. 

Commissioner  Fifbe.  Can  you  give  the  number  approximately? 

Mr.  Mitchell.  1  should  say  six,  perhaps. 

Commissioner  Clements.  You  have  named  them,  have  you  not? 

Mr.  Mitchell.  Yes.  I  did  not  name  but  three,  I  think;  but  some 
of  the  minor  ones  were  using  our  road. 

Commissioner  Clements,  Who  are  they?  ' 

Mr.  Mitchell.  The  Omaha  Packing  Company,  for  example,  and 
there  is  a  small  concern  at  Detroit. 

Commissioner  Clements.  You  said  a  month  ago  that  you  brought 
these  cut  rates  to  the  attention  of  these  people  by  personal  interview. 
Bo  you  yourself  see  the  representatives  of  these  shippers  and  advise 
them? 

Mr.  Mitchell.  Sometimes  I  do  and  sometimes  they  are  Interyiewed 
b^  my  Immediate  siibordiaat^s, 
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Oommissioner  Clements.  They  look  out  for  you,  too,  sometimies,  I 
guess,  looking  for  rates.    Do  they  come  to  you  ? 

Mr.  Mitchell.  We  generally  receive  our  share  of  visits  from  them 
if  they  thiuk  the  rates  are  being  manipulated  by  others.  It  is  a 
mutual  agreement. 

Commissioner  Clements.  They  solicit  the  best  rates  they  can  get, 
do  they? 

Mr.  Mitchell.  Undoubtedly. 

Commissioner  Clements.  Who  are  the  individuals  you  have  dealt 
with  in  this  matter  in  regard  to  the  packing  housts  in  Chicago,  what 
representatives? 

Mr.  Mitchell.  Mr.  McNaughton,  of  Omaha;  Mr.  Machette,  of 
Kansas  City ;  Mr.  Jenkins,  of  Chicago.  There  must  be  others.  I  do 
not  happen  to  think  of  them  just  now. 

Commissioner  Clements.  How  many  of  the  Chicago  ones  did  you 
name? 

Mr.  Mitchell.  Mr.  Jenkins. 

Commissioner  Clements.  What  house  is  his? 

Mr.  Mitchell.  Hammond  &  Co. 

Commissioner  Clements.  Who,  in  connection  with  Armour,  do  you 
deal  with? 

Mr.  Mitchell.  Mr,  Ellis,  of  the  Armour  Packing  Company,  of  Kan- 
sas City.    We  do  not  handle  Armour's  business  from  Chicago. 

Commissioner  Clements.  Do  you  not  handle  any  of  it  from  here? 

Mr.  Mitchell.  We  have  handled  none  for  a  long  period,  to  my 
knowledge. 

Commissioner  Clements.  What  other  houses  here  besides  Armour 
and  Morris? 

Mr.  Mitchell.  We  do  not  handle  the  Morris  output. 

Commissioner  Clements.  Who  does  ? 

Mr.  Mitchell.  I  do  not  know. 

Commissioner  Clements.  And  Swift? 

Mr.  Mitchell.  We  handle  none  except  a  little  "local  business  into 
Michigan  territory  from  Swift  &  Co. 

Commissioner  Clements.  Who  do  you  deal  with  as  to  that  colnpany 
in  respect  to  what  you  do  haul? 

Mr.  Mitchell.  When  I  deal  with  them  it  is  with  Mr.  Fay. 

Commissioner  Clements.  How  are  these  payments  delivered  to 
these  respective  houses?    Are  they  mailed? 

Mr.  MiTCHEix.  Usually,  I  think,  through  our  local  representatives. 

Commissioner  Clements.  Handed  over  by  your  agent  to  the  house? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Clements.  Somebody  for  each  house? 

Mr.  Mitchell.  Yes,  sir. 

The  Chairman.  Are  the  checks  drawn  to  the  order  of  the  principals? 

Mr.  Mitchell.  Ko,  sir. 

The  Chairman.  To  whose  order  are  they  drawn? 

Mr.  Mitchell.  Generally  the  people  with  whom  we  negotiate. 

The  Chairman.  For  instance,  if  you  had  a  transaction  with  Mr. 
Jenkins,  representing  Hammond  &  Co.,  the  check  for  the  rebate  agreed 
upon  would  be  drawn  to  his  order? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Clements.  In  what  form  is  the  claim  put  in — as  an 
overcharge? 

Mr.  Mitchell.  When  you  u)ake  the  voucher,  you  mean? 
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Gommissioner  Clements.  I  suppose  you  do  not  pay  except  some- 
body claiins.  When  they  put  in  a  claim  for  the  ditterence  what  is  the 
form?    Is  it  in  the  form  of  overcharge,  loss  or  damage,  or  rebate? 

Mr.  Mitchell.  An  overcharge;  in  fact,  I  do  not  know  that  it  comes 
under  any  specific  name. 

Commissioner  Clements.  It  is  a  statement  of  the  shipment,  amount 
and  rate,  and  then  there  is  so  much  refund  ? 

Mr.  Mitchell.  Yes,  sir. 

Commissioner  Clements.  These  payments  of  rebates  up  to  January 
1  pn  one  class  of  meat,  fresh  meat;  the  papers  have  not  been  destroyed 
in  regard  to  all  these,  have  tliey? 

Mr.  Mitchell.  I  think,  Mr.  Commissioner,  I  said  sometime  ago  that 
there  is  no  question  that  we  have  some  of  those  papers,  several  months 
back,  covering  dressed  meats  and  provisions. 

Commissioner  Clbmbmts.  Well,  I  hope  you  will  keep  what  you  have. 
That  is  all. 

The  Chairman.  You  are  excused,  Mr.  Mitchell. 

Mr.  Day.  Mr.  Chairman,  Mr.  Whitney  wishes  to  know  whether  he 
may  be  excused  from  further  attendance. 

The  Chairman.  There  appears  to  be  no  reason  why  he  should  remain 
longer  unless  he  desires  to.     He  may  be  excused. 

Mr.  Day.  I  will  call  G.  G.  Cochran. 

Mr.  Johnson.  As  1  stated,  Mr  Cochran  has  been  confined  to  his  bed 
since  the  24th  day  of  October,  and  is  therefore  not  present. 

Mr.  Day.  S.  B.  Knight. 

(No  response.) 

The  Chairman.  Is  anyone  here  representing  the  Wabash  road? 

(So  response.) 

Mr.  Day.  G.  B.  Spriggs. 

Mr.  Calhoun.  Mr,  Spriggs  also  is  sick.  He  has  undergone  an  opera- 
tion. I  have  a  certificate  here  from  the  doctor.  He  will  be  glad  to 
come  before  the  Commission  at  any  other  time. 

The  Chairman.  He  is  actually  confined  to  his  house  and  you  have 
the  physician's  certificate? 

Mr,  Calhoun.  Yes,  sir;  I  have  the  certificate  here. 

Mr.  Day,  I  will  call  Mr,  J.  M.  Johnson. 

J.  M.  Johnson,  being  sworn,  testified  as  follows : 

Mr.  Day.  State  your  official  relation  to  the  Eock  Island,  please. 

Mr.  Johnson,  Third  vice  president  and  freight  traffic  manager, 

Mr.  Day.  You  have  heard  some  of  the  testimony  here  and  know  the 
subject  of  this  inquiry.  If  you  will  be  good  enough  to  state  what 
methods  have  prevailed  respecting  the  transportation  of  packing  house 
products  over  your  line  from  Kansas  City  or  from  Missouri  Kiver  points 
when  the  traffic  was  destined  to  Chicago  or  points  east  of  Chicago  dur- 
ing the  past — say  going  back  to  the  1st  of  July,  for  instance — the  period 
between  July  1  and  December  31,  1901? 

Mr.  Johnson,  Well,  L  suppose  you  want  a  statement  of  the  rate  con- 
ditions that  surrounded  the  movement  of  traffic? 

Mr,  Day.  Yes,  sir. 

Mr.  Johnson,  I  might  say  that  the  published  tariff  rate  on  packing- 
house products  and  dressed  beef  from  all  Missouri  River  points  is  18  J 
cents  and  23J  cents  to  Chicago.  While  we  have  moved  the  traffic  to 
Chicago  at  18^  cents,  the  special  arrangements,  you  might  say,  with 
all  packers 

Mr.  Day.  How  long  has  that  prevailed  f 
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Mr.  Johnson.  Well,  I  think  that  rate  went  in  about  the  middle  of 
June. 

Mr.  Day.  Has  it  been  maintained  at  that  rate?  Has  that  been  the 
going  rate? 

Mr.  Johnson.  I  do  not  know  of  anything  lower. 

Mr.  Day.  Has  it  fluctuated  from  time  to  time? 

Mr.  Johnson.  I  think  previous  to  that  time  there  was  3J  cents  off 
for  a  short  period;  I  think  the  rate  was  pretty  well  maintained  from 
the  1st  of  January  up  probably  until  March  or  April.  Then  there  was 
a  concession  of  3J  cents,  if  I  remember  correctly.  Along  in  June  the 
concession  was  made  5  cents. 

Mr.  Day.  That  prevailed  on  fresh  meats  and  packing-house  products? 

Mr.  Johnson.  Yes,  sir.  Now  the  export  is  handled  in  an  entirely 
difl'erent  way.  You  asked  if  there  was  anything  lower.  There  may 
have  been  something  lower  on  export  provisions;  export  provisions  are 
taken  on  a  special  contract  for  each  shipment,  while  the  rate  on  domes- 
tic provisions  and  on  dressed  beef  is  taken  until  notice  is  given  that 
the  rate  is  withdrawn.  Now,  there  may  have  been  some  provisions,  I 
do  not  know  that  tliat  went  much  lower  than  that,  but  there  may  have 
been  some  cases  that  did  go  lower  than  13J  cents  between  the  rivers, 

Mr.  Day.  That  was  5  off  there? 

Mr.  Johnson.  Yes,  sir;  and  we  joined  in  whatever  was  necessary 
between  the  Mississippi  Elver  and  the  seaboard  for  export. 

Mr.  Day.  This  concession,  this  rate  of  18J  cents  from  Kansas  City  or 
the  Missouri  Eiver  to  Chicago,  did  that  apply  on  domestic  traffic  for 
domestic  consumption  or  was  it  limited  to  export? 

Mr,  Johnson.  That  applied  on  domestic  as 'well  as  export.  We  do 
not  know  of  any  export  dressed  beef.  We  take  it  all  the  same,  whether 
export  or  domestic. 

Mr.  Day.  What  I  have  been  endeavoring  to  ascertain  is  whether 
that  ISJ-cent  rate  to  Chicago  applied  on  provisions  for  domestic  con- 
sumption as  well  as  on  dressed  beef,  which  we  will  assume  was  lor 
domestic  consumption, 

Mr,  Johnson.  I  understand  it  did, 

Mr.  Day,  Now,  you  say  if  a  concession  was  made  east  of  Chicago, 
you  joined  in  that? 

Mr.  Johnson.  I  said  east  of  the  Mississippi  River, 

Mr,  Day.  Where  it  was  brought  to  the  Mississippi  River  at  13 J  cents 
as  against  18J  cents  published,  and  the  roads  east  of  the  Mississippi 
River  would  make  a  concession  between  the  Mississippi  River  and  the 
Atlantic  seaboard,  you  would  join  in  that? 

Mr.  Johnson,  Yes,  sir. 

Mr.  Day.  How  low  a  rate  can  you  recall  at  which  provisions  or  dressed 
meats  were  carried  from,  the  Missouri  River  to  the  Atlantic  seaboard? 

Mr.  Johnson.  Well,  we  do  not  make  a  through  rate  on  the  dressed 
beef.  You  might  eliminate  that.  We  make  a  through  rate  on  export 
provisions  only.  We  do  not  make  a  through  rate  on  domestic  provi- 
sions, I  mean  we  do  not  make  a  concession  on  the  through  rate  on  pro- 
visions. Our  concession  is  west  of  Chicago  entirely  or  west  of  the 
Mississippi  River,  I  have  not  personally  handled  export  provisions, 
so  I  could  not  say  what  rate  we  did  join  in  as  a  through  rate,  bat  it  was 
whatever  was  going, 

Mr.  Day,  Who  did  handle  that  for  your  line? 

Mr.  Johnson,  It  was  handled  by  Mr.  Gower. 

Mr,  Day,  During  this  period,  say  1901,  what  other  concessions  were 
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made  or  participated  in  by  your  line;  concessions  in  any  other  form 
than  those  yon  noted! 

Mr.  Johnson.  No. 

Mr.  Day.  Nothing  in  the  way  of  nnder  weighing  t 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  Cnderbilling? 

Mr.  Johnson.  None  whatever. 

Mr.  Day.  False  billing  t 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  How  was  this  cut  rate  exhibited  on  the  bill  of  lading! 
Was  it  exhibited  there!    Was  it  done  flat  or  fixed  up  by  voucher  I 

Mr.  Johnson.  The  net  rate  on  domestic  provisions  and  on  dressed 
beef  was  fixed  by  voucher;  that  is,  the  differenc  between  the  published 
tariff  rate  and  the  contract  rate  on  domestic  provisions  and  dressed 
meats  was  refunded,  while  the  export  provisions  were  handled  in  a  dif- 
ferent way,  sometimes  billed  prepaid  at  a  flat  rate  and  then  again  repaid 
the  difference  between  the  contract  rate  and  the  domestic  tariff  rate. 

Mr.  Day.  When  these  rebates  and  readjustments  were  made  by 
voucher  or  check  other  than  flat  billing,  through  whose  hands  did  it 
pass! 

Mr.  Johnson.  Well,  a  great  many  claims  came  to  me. 

Mr.  Day.  Were  presented  to  you  by  the  packers  or  shippers! 

Mr.  Johnson.  They  were  mailed  to  us  by  the  packers. 

Mr.  Day.  And  you  in  turn  passed  them  over  to  whom! 

Mr.  Johnson.  To  pur  freight  auditing  department  for  checking. 

Mr.  Day.  Then  what! 

Mr.  Johnson.  They  were  checked  up  and  drafts  sent  to  me  for  pay- 
ment, and  I  mailed  them  to  the  packing  houses — the  packing  firms. 
'  Mr.  Day.  Can  you  name  some  of  the  concerns  to  whom  you  sent 
those  checks! 

Mr.  Johnson.  Well,  I  guess  almost  everybody  on  the  river.  We  did 
business  with  almost  everybody — Fowler  &  Co.,  Euddy  Brothers, 
Oudahy,  the  Omaha  Packing  and  Provision  Company,  and  Ham- 
mond &  Co. 

Mr.  Day,  And  Swift? 

Mr.  Johnson.  And  Swift. 

Mr.  Day.  And  Armour! 

Mr.  Johnson.  We  had  very  little  from  Armour. 

Mr.  Day.  Morris! 

Mr.  Johnson.  Yes,  sir;  and  Morris. 

Mr.  Day.  Who  did  you  make  your  settlements  with — with  Morris! 

Mr.  Johnson.  I  think  the  checks  have  gone  to  the  order  of  the  Nel- 
son Morris  Packing  Company  or  the  Nelson  Morris  Company. 

Mr.  Day.  In  each  instance,  was  the  check  drawn  to  the  concern  or  to 
the  man! 

Mr.  Johnson.  I  will  not  say.  I  think,  as  a  rule,  our  checks  were 
drawn  to  the  order  of  the  packing  house. 

Mr.  Day.  What  was  the  occasion  or  reason  for  cutting  the  rate  on 
domestic  trafSc! 

Mr.  Johnson.  In  order  to  meet  competition. 

Mr.  Day.  What  competition! 

Mr.  Johnson.  The  competition  of  other  lines. 

Mr.  Day.  From  Kansas  City  or  Missouri  Eiver  points  to  Chicago 
and  the  East! 

Mr.  Johnson.  And  the  East. 

Mr.  Day.  Tou  do  not  mean  Gulf  competition! 
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Mr.  Johnson.  No;  I  mean  competition  between  ourselves. 

Mr.  Day.  Is  there  any  other  reason  that  you  have  to  assign  for  thatt 

Mr.  Johnson.  I  do  not  know  of  any. 

Mr.  Day.  These  checks  turned  in,  are  they  returned  to  you  or  the 
auditing  department's 

Mr.  Johnson.  I  think  they  were  not  checks ;  they  were  drafts.  They 
would  go  back  to  the  bank  I  guess. 

Mr.  Day.  They  were  cashier's  drafts?  Were  they  sent  to  you  or  did 
you  procure  those? 

Mr.  Johnson.  They  were  sent  to  me. 

Mr.  Day.  Not  payable  to  your  order? 

Mr.  Johnson.  Oh,  no. 

Mr.  Day.  Eow  were  these  payments  notad  in  your  accounts — were 
they  as  refunds  of  overcharges'^ 

Mr.  Johnson.  They  do  not  go  through  our  general  accounts. 

Mr.  Day.  How  are  they  carried — in  separate  accounts? 

Mr.  Johnson.  They  are  not  carried  very  long.  They  are  destroyed 
soon  afterwards. 

Commissioner  Prouty.  What  do  you  mean  by  saying  that  they  do 
not  go  in  the  general  account? 

Mr.  Johnson.  I  suppose  they  go  through  the  treasury.  I  mean  they 
do  not  go  through  the  freight  auditor's  account  in  the  ordinary  way  of 
an  overcharge  claim. 

The  Chairman.  There  must  be  an  entry  on  the  books  of  your  com- 
pany somewhere  corresponding  to  the  amount  .drawn  out  for  this 
purpose. 

Mr.  Johnson.  I  suppose  there  is  in  the  treasury  department. 

The  Chairman.  What  that  entry  is,  you  do  not  know? 

Mr.  Johnson.  No;  I  do  not  know  anything  about  that. 

Mr.  Day.  You  do  not  know  what  evidence  is  preserved  in  tbe  books 
of  the  company — the  auditor's  or  treasurer's — as  to  the  disbursement 
of  these  moneys,  how  they  are  charged? 

Mr.  Johnson.  I  could  not  say.    I  never  went  into  that. 

The  Chairman.  I  infer  that  you  in  some  way  are  furnished  from  the 
treasury  of  your  company  with  whatever  money  is  necessary  to  meet 
the  contracts  you  have  made  up  to  this  time? 

Mr.  Johnson.  I  would  not  like  to  put  it  just  that  way.  They  come 
to  me  in  the  shape  of  drafts,  those  that  I  handle  personally.  Those  that 
Mr.  Gower  handles,  I  suppose  come  to  him  in  the  same  way.  The 
claims  come  in,  and  are  checked  up  and  a  statement  made  of  the  amount 
and  a  draft  is  received  for  that  amount  and  my  clerk  mails  it  to  the 
proper  party. 

The  Chairman.  You  receive  directly,  and  in  the  first  instance  from 
presumably  the  treasurer  of  your  company  these  drafts  made  out  to 
the  different  parties  to  whom  rebates  are  due? 

Mr.  Johnson.  They  come  to  me  that  way. 

The  Ohaieman.  And  you  simply  hand  them  over  or  mail  them  ? 

Mr.  Johnson.  Mail  them. 

The  Chairman.  You  do  not  conduct  the  matter  as  Mr.  Mitchell  does 
of  the  Michigan  Central? 

Mr.  Johnson.  No. 

Commissioner  Fifeb.  Do  you  mail  these  drafts  to  the  man,  the 
individual? 

Mr.  Johnson.  My  recollection  is  that  they  are  drawn  as  a  rule  to 
the  house.  I  do  not  recall  any  being  drawn  to  the  order  of  an  individ- 
ual. There  may  be  cases  of  that  kind,  but  I  would  not  like  to  say  as 
to  that. 
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Commissioner  Clements.  Are  tlie  claims  made  by  the  house? 

Mr.  Johnson.  They  generally  coine  to  us  as  a  statement  of  billing. 

Commissioner  Clements.  From  whom — Swift  &  Co.  or  some  indi- 
vidual? 

Mr.  Johnson.  It  would  be  Swift  &  Co.'s  envelope  and  by  checking 
up  we  know  what  business  it  is. 

Commissioner  Clements.  Is  there  any  communication  in  it  signed 
by  anybody? 

Mr.  Johnson.  No  communication. 

Commissioner  Clements.  You  know  what  it  relates  to? 

Mr.  Johnson.  If  it  is  my  arrangement  I  know  what  it  relates  to. 

Commissioner  Clements.  Ton  have  talked  it  over  beforehand  with 
the  representatives  of  these  houses? 

Mr.  Johnson.  If  we  have  an  arrangement  with  them,  we  have. 

Commissioner  Clements,  How  much  have  you  paid  in  the  last  year 
in  that  way  to  all  of  them? 

Mr.  Johnson.  Well,  I  have  no  idea. 

Commissioner  Clements,  Have  not  you  a  pretty  accurate  idea? 

Mr.  Johnson.  I  have  not  the  slightest  idea.  We  keep  no  record  of 
it  and  do  not  charge  our  minds  with  it. 

Commissioner  Clements.  I  know,  but  this  is  a  pretty  important 
business.  Looking  at  revenues  and  rates  and  things  of  that  kind,  I 
suppose  you  get  very  familiar  with  a  serious  matter  like  this  so  as  to 
know  whether  it  is  $5,000  or  $100,000  a  year? 

Mr.  Johnson.  I  know  it  is  over  five.  I  know  it  is  as  much  as  five 
sometimes  in  a  month 

Commissioner  Fifeb.  To  one  individual? 

Mr.  Johnson.  I  do  not  think  we  pay  $5,000  to  one  individual  in  a 
month. 

Commissioner  Clements.  How  much  have  you  paid  to  any  one  of 
them  in  a  year? 

Mr.  Johnson.  I  could  not  say. 

Commissioner  Clemen'j:s.  Have  not  you  any  idea? 

Mr.  Johnson,  I  have  not  the  slightest. 

Commissioner  Clements.  Who  have  you  talked  to  about  these  mat- 
ters and  arranged  with  about  these  matters — what  individual? 

Mr.  Johnson.  Well,  there  are  diiferent  men  in  charge  of  the  traffic  of 
the  different  houses. 

Commissiojier  Clements.  Each  one  has  a  traffic  man  that  looks  out 
for  these  things,  and  that  is  the  man  you  deal  with? 

Mr.  Johnson.  Yes,  sir. 

Commissioner  Clements.  Can  you  name  some  of  them,  the  individ 
uals  of  these  houses  I 

Mr.  Johnson.  Well,  I  have  had  some  talk  with  Mr.  Taylor  of 
Morris  &  Co.,  Mr.  Fay  of  Swift  &  Co. 

Commissioner  Clements.  And  Armour? 

Mr.  Johnson.  We  have  had  very  little  with  Armour.  What  busi- 
ness we  had  with  Armour  was  through  Mr.  Ellis. 

Commissioner  Clements.  And  Hammond  &  Co.  ? 

Mr.  Johnson.  Mr.  Jenkins. 

Commissioner  Clements.  Cudahy? 

Mr.  Johnson.  Mr.  McNanghton. 

Commissioner  Clements.  And  any  others? 

Mr.  Johnson.  Mr.  TJrquhart,  of  the  Omaha  Packing  Company. 

Commissioner  Clements.  And  Schwarzschild  &  Sulzberger? 

Mr.  Johnson.  Mr.  Machette. 
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Commissioner  Clements.  Take  one  of  these  transactions  and  tellns 
what  evidence  there  is  now  in  your  books  or  papers  of  the  transaction, 
A  claim  is  filed.  The  (joinminiication — this  statement  comes  from  the 
house,  for  instance,  in  nn  envelope.  Tou  take  that  and  check  it  up. 
Then  where  does  it  go? 

Mr.  Johnson.  I  think  it  is  destroyed. 

Commissioner  Clements.  And  upon  some  sort  of  memorandum  a 
check  is  drawn? 

Mr.  Johnson.  It  is  not  destroyed  until  checked  up  with  the  billing, 
the  file  in  the  ofQce;  then  the  statement  is  made  from  the  claim  as 
filed.  The  draft  is  drawn  and  then  the  papers  are  destroyed,  as  I 
understand. 

Commissioner  Clements.  Why  are  they  destroyed? 

Mr.  Johnson.  Simply  for  the  purpose  of  destroying  any  evidence 
there  may  be. 

Commissioner  Clements.  Is  there  no  entry  on  a  book  that  so  much 
money  has  gone  into  your  treasury  and  some  of  it  comes  out? 

Mr.  Johnson.  That  is  a  matter  with  the  Treasury  Department.  1 
do  not  know  anything  about  that. 

Cf>mmis8ioner  Clements.  Tou  do  not  know  what  entries  are  made 
about  it? 

Mr.  Johnson.  No;  I  do  not. 

Commissioner  Clements.  All  the  papers  you  know  about  or  entries 
that  you  are  familiar  with  are  destroyed  ? 

Mr.  Johnson.  I  understand  they  are  all  destroyed. 

Commissioner  Clements.  Have  you  not  any  recent  ones? 

Mr.  Johnson.  I  do  not  think  they  are  more  than  thirty  days'  old. 

Commissioner  Clements.  You  think  that  all  up  to  within  thirty 
days  are  destroyed? 

Mr.  Johnson.  That  is  the  rule,  or  custom. 

Commissioner  Clements.  Is  it  probable  you  have  some  that  are  not 
yet  destroyed? 

Mr.  Johnson.  It  may  be.  There  may  be  some  that  have  iust  been 
filed. 

Commissioner  CLEMENTS.  Well,  is  that  practice  still  going  on  of 
paying  these  claims? 

Mr.  Johnson.  The  old  ones. 

Commissioner  Clements.  You  are  paying  the  old  ones? 

Mr.  Johnson.  Yes,  sir;  nothing  has  been  filed  since  the  1st  of  Jan- 
uary. 

Commissioner  Clements.  Nothing  filed  since  then? 

Mr.  Johnson.  No,  sir. 

Commissioner  Clements.  You  mean  nothing  in  reference  to  a  ship- 
ment since  then? 

Mr.  Johnson.  Yes,  sir;  that  is  what  I  should  say,  since  January  1. 

Commissioner  Clements.  Has  there  been  any  arrangement  to  allow 
on  shipments  since  the  1st  of  January? 

Mr.  Johnson.  I  can  not  say  there  has  been  any  arrangement. 

Commissioner  Clemen  is.  Has  the  old  arrangement  been  broken  up? 

Mr.  Johnson.  It  is  understood  that  everything  expired  with  Decem- 
ber 31, 1901.  I  might  say  in  explanation  that  it  is  generally  understood 
with  the  lines  between  the  Missouri  liiver  and  Chicago  that  there  is  an 
arrangement  at  less  than  the  tariff  between  the  Missouri  Eiver  and 
Chicago,  and  all  roads  that  engage  in  the  packing- house  business  will 
have  to  meet  it  if  they  do  any  business. 

Commissioner  Clements.  Who  makes  that  arrangement? 
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Mr.  Johnson.  I  think  that  will  develop  probably  in  the  hearing 
when  you  get  the  proper  man  on  the  stand 

Commissioner  Clements.  Is  it  your  road  1 

Mr.  Johnson.  No,  sir;  not  the  Eock  Island. 

Commissioner  Clements.  Do  you  know  who  it  is? 

Mr.  Johnson.  Yes,  I  think  I  do ;  but  I  would  prefer  not  to  answer, 
because  I  think  you  can  get  it  direct  from  the  party  who  is  interested. 

Commissioner  Clements.  Well,  can  you  not  furnish  us  a  statement 
covering  all  of  last  year's  shipments,  showing  each  shipment  and  the 
amount  of  the  rebate  paid  and  to  whom  paid  1 

Mr.  Johnson.  I  think  that  would  be  very  doubtful.  I  might  be  able 
to  furnish  you  the  amount  of  money  paid  to  different  persons,  but  I 
doubt  if  we  could  give  a  statement  of  shipments..  I  think  the  papers 
have  been  destroyed. 

Commissioner  Clements.  Could  you  furnish  the  amount  paid  to 
each  house? 

Mr.  Johnson.  I  think  likely  I  could,  not  positively. 

Commissioner  Clements.  Could  you  furnish  a  statement  showing 
what  other  roads  besides  you  participated 

Mr.  Johnson.  Nobody  participated  with  us  unless  it  was  some  ship- 
ment of  export  taken  on  contract  from  the  Missouri  Eiver.  In  that 
case  we  did  participate  with  our  connections  East.  That  business  is 
small  compared  with  the  other. 

Commissioner  Proutt.  Suppose  you  had  been  compelled  to  publish 
a  rate  of  18^  cents  from  the  Missouri  River  to  Chicago,  do  yoji  think 
that  rate  would  have  been  maintained? 

Mr.  Johnson.  Do  I  think  the  18J  cents— well,  I  do  not  know.. 

Commissioner  Peotjty.  What  is  the  reason  you  can  not  maintain  a 
published  rate  the  same  as  a  rate  that  is  not  published?  You  grad- 
ually drift  down  to  a  rate  of  18^  cents  and  maintain  that  rate? 

Mr.  Johnson.  Yes,  sir;  that  is  true.    We  get  to  a  lower  level? 

Commissioner  Pbotjtt.  Suppose  you  started  with  a  published  rate 
on  that  lower  level,  do  you  thiuk  you  would  maintain  that  rate? 

Mr.  Johnson,  We  would  for  a  short  time,  iut  I  am  afraid  it  would 
be  cut. 

Commissioner  Proutt.  Who  do  you  think  gets  the  benefit  of  these 
cuts—the  packer? 

Mr.  Johnson.  The  dear  public  gets  the  benefit  of  it.  They  get  the 
benefit — from  the  man  that  raises  the  calf  to  the  millionaire  that  eats 
the  steak. 

Commissioner  Prouty.  You  do  not  think  that  the  millionaire  that 
kills,  packs,  and  ships  it  gets  any  part  of  it? 

Mr.  Johnson.  No ;  I  think  he  gives  it  all  away. 

Commissioner  Fiper.  Is  it  not  true  that  a  few  men,  these  large 
shippers,  force  the  railroads  to  cut  the  rate,  depart  from  the  published 
rate,  and  when  they  get  it  down  to  where  they  are  satisfied  things  go 
along  smoothly  ? 

Mr.  Johnson.  I  would  not  like  to  say  that  that  is  a  fact. 

Commissioner  Fifbb.  Don't  you  kind  of  think  it  is  the  fact? 

Mr.  Johnson.  No,  sir;  I  thiuk  once  in  a  while  a  weak  sister  gives 
away,  and  we  all  follow. 

Commissioner  Pifer.  Yes;  but,  as  suggested  by  Commissioner 
Prouty,  it  seems  that  you  can  maintain  this  rate  that  is  irregular  when 
it  gets  down  to  a  certain  point,  and  yet  it  seems  impossible  to  maintain 
the  published  rate.  Is  not  that  brought  about  by  reason  of  the  fact 
that  a  few  men  compel  the  roads  to  cut  the  rate,  and  wlien  it  is  down 
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to  a  point  where  they  get  an  advantage  it  satisfies  them  and  the  mattei 
runs  along  smoothly? 

Mr.  Johnson.  I  do  not  think  they  can  compel  the  roads.  They  could 
not  compel  them  if  they  had  a  way  of  standing  together. 

Commissioner  Fifer.  Well,  the  roads  do  not  do  this  voluntarily,  do 
they? 

Mr.  Johnson.  They  do  it,  they  say,  in  order  to  protect  themselves. 

Commissioner  Fifer.  1  do  not  mean  when  I  say  "  compel " — I  do  not 
mean  they  do  it  by  physical  violence,  but  they  do  it  in  other  ways. 

Mr.  Johnson.  1  would  not  liise  to  say.  They  may  find  a  road  once  in 
a  while  that  is  willing  to  do  something  to  get  their  share  of  the  business. 

Commissioner  Fifer.  They  play  one  road  against  the  other,  do  they 
not? 

Mr.  Johnson.  I  would  not  say  that.  They  are  seeking  the  best  rate, 
and  sometimes  they  find  somebody  that  wants  to  increase  their  carry- 
ing, and  then  the  others  follow  in  a  short  time. 

The  Chairman.  It  appears  that  the  actual  rate  has  he&a  5  or  6  cents 
below  the  published  rate? 

Mr.  Johnson.  Five. 

The  Chairman.  Does  any  shipper  or  any  packer  have  any  assurance 
that  he  will  continue  to  get  that  rate  from  month  to  month  or  week  to 
week? 

Mr.  Johnson.  I  think  not ;  no.  As  a  rule  it  is  a  temporary  arrange- 
ment. 

The  Chairman.  Do  you  think  any  farmer  gets  a  cent  more  for  the 
animal  he  raises  on  account  of  that  rebate? 

Mr.  Johnson.  Yes,  sir;  I  think  it  increases  the  price  of  the  cattle. 

The  Chairman.  The  packer  has  no  assurance  that  he  will  get  it  back, 
has  he? 

Mr.  Johnson.  He  is  pretty  sure  he  will  get  it  that  month. 

The  Chairman.  And  you  think  he  pays  more? 

Mr.  Johnson.  I  think  it  has  an  influence  in  establishing  the  market 
on  stock  in  the  yards. 

The  Chairman.  And  that  the  packer  himself  does  not  make  any  more 
than  if  he  paid  the  published  rate? 

Mr.  Johnson.  I  do  not  believe  they  do.  Their  competition  is  so  severe 
that  I  think  they  give  away  all  they  get  in  the  way  of  rebates,  the  same 
as  the  grain  man  does  in  the  grain. 

The  Chairman.  Is  the  published  rate  too  hight 

Mr.  Johnson.  I  think  it  is  too  low. 

The  Chairman.  Then  the  actual  rate  must  be  extremely  low! 

Mr.  Johnson.  Very  low.  We  do  not  find  any  profit  whatever  in  the 
business  from  Kansas  City  to  Chicago. 

Commissioner  Fifer.  What  business?  You  mean  this  particular 
traffic? 

Mr.  Johnson.  This  particular  traffic,  dressed  beef  and  provisions. 

Commissioner  Prouty.  Are  the  rebates  on  live  stock  maintained? 

Mr.  Johnson.  Yes ;  I  understand  they  are.  I  want  to  explain  that 
answer.  There  is  no  live  stock  that  originates  in  Kansas  City.  The 
stock  all  comes  in  there  from  some  western  point — some  point  east  or 
west.  The  stock  is  carried  out  of  Kansas  City  at  what  we  call  the 
remainder  of  the  rate,  and  in  that  way  the  through  rate  to  destination 
from  i)oint  of  shipment  is  preserved. 

Commissioner  Peoutt.  That  is  all. 

The  Chairman.  Any  further  questional 
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Mr.  Day.  In  the  year  1901  did  you  bave  a  contract  with  any  shipper, 
any  packing-house  company  or  concern? 

Mr.  Johnson.  Not  with  any  shipper. 

Mr.  Day.  Or  agreement  to  put  in  a  certain  rate  or  carry  this  traffic 
at  a  fixed  rate  for  a  certain  time? 

Mr.  Johnson.  We  agreed  to  make  the  same  rate  our  competitors  made. 

Mr.  Day.  Nothing  binding  on  you  beyand  the  day? 

Mr.  Johnson.  Well,  beyond  the  month,  I  might  say.  It  was  not 
renewed  every  month.  It  was  understood  that  it  would  run  along 
until  canceled. 

Mr.  Day.  What  were  the  terms  of  that  understanding? 

Mr.  Johnson.  Simply  an  understanding  that  wc  would  carry  at  18^ 
cents  to  Chicago. 

Mr.  Day.  During  the  pendency  of  that  contract  if  your  competitors 
reduced  the  rate 

Mr.  Johnson.  We  would  restore  it. 

Mr.  Day.  At  once? 

Mr.  Johnson.  At  once. 

Mr.  Day.  Such  were  the  terms  of  the  agrpementt 

Mr.  Johnson.  That  was  the  understanding. 

Mr.  Day.  Have  you  a  contract  for  this  year? 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  Have  any  of  the  lines? 

Mr.  Johnson.  There  is  rumor.    1  can  not  say  except  from  rumor. 

Mr.  Day.  What  was  the  lowest  you  carried  packing  house  products  at  ? 

Mr.  Johnson.  Thirteen  and  a  half  cents. 

Mr.  Day.  Why  did  the  rate  not  go  below  that? 

Mr.  Johnson.  I  do  not  know  but  it  did  by  some  lines.  We  put  that 
as  a  minimum. 

Mr.  Day.  Why  did  you  pat  that  as  a  minimum  ? 

Mr.  Johnson.  We  thought  there  was  no  profit  at  a  lower  figure. 

Mr.  Day.  Tou  say  there  is  a  rumor  abroad  that  there  is  a  prospect- 
ive contract  or  a  contract  for  the  current  month,  is  it,  or  for  a  time? 

Mr.  JoflT!JSON.  I  think  it  is  for  a  period.  I  can  not  say  how  long. 
As  long  as  I  did  not  make  the  contract,  1  can  not  swear  to  it. 

Mr.  Day.  What  is  the  rate? 

Mr.  Johnson.  Eighteen  and  a  half  cents  to  Chicago. 

Mr.  Day.  Is  that  with  more  than  one  packing  concern  or  with  one? 

Mr.  Johnson.  I  could  not  say  about  that. 

Mr.  Day.  What  is  your  information? 

Mr.  Johnson.  I  say  we  have  a  rumor  that  one  line  has  an  engage- 
ment at  18J  cents.  I  think  you  will  probably  develop  that  during  the 
afternoon. 

Mr,  Day.  That  is  all. 

The  Chairman.  Tou  are  excused,  Mr.  Johnson. 

Mr.  Day.  There  is  another  question,  Mr.  Johnson,  I  want  to  ask  you. 
Is  it  your  understanding  that  that  contract  was  made  subsequent  to 
the  holidays? 

Mr.  Johnson.  No,  sir. 

Mr.  Day.  It  is  an  old  contract! 

Mr.  Johnson.  I  thin'k  so. 

Mr.  Day.  Continuing  over? 

Mr.  Johnson.  I  think  so. 

Mr.  Day.  That  is  all. 

The  witness  was  excused. 

Mr.  Day.  I  will  call  Mr.  Miller,  of  the  Burlington. 


910  APPENDIX   G. 

Thomas  Millbe,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  State  your  name  and  official  relations  to  the  Burlington 
road. 

Mr.  Miller.  Thomas  Miller,  general  freight  agent,  C,  B.  &  Q. 

Mr.  Day.  What  is  the  scope  of  your  functions  ou  the  13nrlingtoii!     * 

Mr.  Miller.  I  have  charge  in  freight  matters  on  whnt  is  known  as 
the  0.,  B.  &  Q.  proper  from  Chicago  to  the  Missouri  River  and  St.  Paul. 
It  does  not  go  to  the  Southwest — to  Kansas  City. 

Mr.  Day.  Your  jurisdiction  does  not? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  Who  has  charge  of  that? 

Mr.  Miller.  That  belongs  to  our  Missouri  River  lines.  Mr.  Ives  is 
the  agent. 

Mr.  Day.  Who  is  your  superior  in  regard  to  traffic  on  the  Burlington  ? 

Mr.  Miller.  Well,  in  the  past  my  superior  has  been  our  general 
manager.     Since  the  1st  of  January  it  has  been  changed. 

Mr.  Day.  Who  was  your  general  manager  j;he  last  two  mouths  of  the 
year? 

Mr.  Miller;  F.  A.  Delano. 

Mr.  Day.  Who  is  now? 

Mr.  Miller.  Mr.  D.  Miller.  He  is  vice-president,  in  charge  of  traffic 
fov  the  entire  Burlington  system. 

Mr.  Day.  And  the  southern  point  over  which  you  have  juiisdiction 
is  wha,t  point  on  the  Missouri  River — the  most  southerly? 

Mr.  Miller.  Well,  we  have  everything  north  of  St.  Joseph. 

Mr.  Day.  Were  you  here  this  morning? 

Mr.  Miller.  I  was. 

Mr.  Day.  You  heard  the  testimony  here  to-day? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  And  know  the  scope  of  this  inquiry? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  W^ill  you,  without  taking  up  the  time  of  having  me  specifi- 
cally interrogate  you,  state  to  the  Commission  what  conditions  prevailed 
on  that  portion  of  the  Burlington  over  which  you  had  jurisdiction  dur- 
ing 1901,  particularly  commencing  with  the  1st  of  July,  1901,  speaking 
of  packing-house  products? 

Mr.  Miller.  I  think  since  July  15  the  rate  on  packing-house  prod- 
ucts has  been  18^  cents  to  Chicago;  dressed  beef  the  same.  Prior  to 
that,  from  the  1st  of  April,  it  was  3  cents,  and  from  January  until  April 
we  got  our  tariff  rate. 

Mr.  Day.  From  January  to  April,  1901,  you  got  your  tariff  rate? 

Mr.  Miller.  That  is  my  recollection. 

Mr.  Day.  After  April  you  gave  a  concession  of  3  cents? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  And  since  then  it  has  been  18^  cents,  whether  export  or 
domestic? 

Mr.  Miller.    That  is  right. 

Mr.  Day.  That  applied  to  Chicago? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  On  traffic  destined  to  the  Atlantic  seaboard  was  there  any 
dili'erence  in  the  concession  ? 

Mr.  Miller.  We  joined  in  any  rate  made  by  Eastern  lines  east  of 
the  Mississippi  River. 

Mr.  Day.  What  is  the  lowest  rate  you  recall  prevailing  on  packing- 
house products  from  the  Missouri  River  to  New  Tor^  and  tUe  seaboard? 
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Mr.  MiLLBB.  I  think  it  was  45  cents  from  the  Missouri  Biver  to  the 
Atlantic  seaboard. 

Mr.  Day.  That  was  the  lowest  rate  from  the  Missouri  Eiver  ? 

Mr.  Miller.  That  was  the  lowest  I  recall.  We  did  not  participate 
in  those  low  rates,  speaking  for  our  own  line. 

Mr.  Day.  Have  you  any  information  that  traffic  was  carried  by  your 
road — this  particular  traffto  we  are  inquiring  into  here — at  false 
weights  t 

Mr.  MiLLEE.  Never. 

Mr.  Day.  No  underbilling  ! 

Mr.  Miller.  There  never  has  been  an  ounce  of  traffic  underbilled 
on  the  Burlington  of  any  tiescription. 

Mr.  Day.  Any  other  shrinkage  except  in  the  rate  itself  in  regard  to 
packing-house  products  or  dressed  meats  T     , 

Mr.  Miller.  Never. 

Mr.  Day.  How  about  cattle  t 

Mr.  Miller.  Just  the  same. 

Mr.  Day.  Was  this  traffic  billed  out  from  Missouri  Eiver  points  to 
Chicago  or  for  the  Atlantic  seaboard  billed  fiat,  or  was  it  billed  at  the 
tariff? 

Mr.  Miller.  At  the  published  tariff. 

Mr.  Day.  How  are  the  differences  made  up?  How  is  the  refund  or 
rebate  paid? 

Mr.  Miller.  By  voucher. 

Mr.  Day.  Just  state  briefly  the  course  of  procedure,  the  formula? 

Mr.  Miller.  We  receive  a  statement  giving  reference  to  the  billing 
of  the  freight — no  regular  claim  is  made  up — and  that  is  checked  and 
a  voucher  made  for  the  amount. 

Mr.  Day.  Checked  by  whom  ? 

Mr.  Miller.  The  freight  auditor.  He  knew  nothing  about  the 
transaction. 

Mr.  Day.  The  claim  first  went  to  him? 

Mr.  Miller.  To  me. 

Mr.  Day.  And  you  transmitted  it  to  the  auditor? 

Mr.  Miller.  I  took  it  to  them  and  had  it  checked. 

Mr.  Day.  How  was  it  disbursed — by  check? 

Mr.  Miller.  Check. 

Mr.  Day.  Payable  to  whom? 

Mr.  Miller.  It  was  different — sometimes  to  the  traffic  manager  and 
sometimes  direct  to  the  principal. 

Mr.  Day.  Tou  mean  the  traffic  manager  of  the  packing  house  ? 

Mr.  Miller.  Tes,  sir. 

Mr.  Day.  Under  what  circumstances  were  checks  made  payable  to 
the  traffic  manager? 

Mr.  Miller.  I  know  what  firms  were  handled  that  way. 

Mr.  Day.  What  firms? 

Mr.  Miller.  At  Omaha,  I  think  the  Omaha  Packing  Company;  I 
think  it  was  paid  to  Mr.  Frquhart.  For  Swift  &  Company,  to  Mr.  Fay. 
I  do  not  remember  how  it  was  as  to  Armour  &  Company. 

Mr.  Day.  How  about  Morris? 

Mr.  Miller.  He  has  no  packing  house  there. 

Mr.  Day.  Did  you  carry  any  for  Morris? 

Mr.  Miller.  From  St.  Joseph. 

Mr.  Day.  How  was  it  settled  there? 

Mr.  Miller.  I  settled  that,  although  it  did  not  come  under  my 
jurisdiction,  with  Mr,  Taylor. 
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Mr.  Day.  He  is  his  traffic  man? 

Mr.  Miller.  Tes,  sir. 

Mr.  Day.  Did  you  give  the  check  in  Mr.  Taylor's  namet 

Mr.  JMiLLEE.  In  Mr.  Taylor's  name. 

Mr.  Day,  Do  you  draw  your  own  check? 

Mr.  Miller.  So,  sir;  the  company's  check. 

Mr.  Day.  How  are  these  disbursements  carried  on  the  books  of  your 
company? 

Mr.  Miller.  I  do  not  know. 

Mr.  Day.  Is  the  check  drawn  in  your  favor  in  the  first  instance? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  The  company's  check  is  sent  to  you? 

Mr.  Miller.  Yes,  sir;  on  a  voucher  approved  by  me. 

Mr.  Day.  And  you  send  the  check  to  Mr.  Taylor? 

Mr.  Miller.  Tes,  sir;  mail  it  to  him. 

Mr.  Day.  Did  you  have  a,  contract  covering  any  period  of  1901? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  A  contract,  agreement,  or  understanding? 

Mr.  Miller.  No  understanding  that  lasted  overnight. 

Mr.  Day.  Have  you  any  now  ? 

Mr.  Miller.  No,  sir. 

Mr.  Day.  Are  published  tariffs  being  maintained  on  these  products 
now? 

Mr.  Miller.  They  are  supposed  to  be. 

Mr.  Day.  What  do  you  think  about  it? 

Mr.  Miller.  Mr.  Johnson  made  reference  to  something  that  I  did 
that,  so  far  as  your  knowledge  or  information  goes,  the  only  concession 
not  know  anything  about.    I  heard  the  same  rumor. 

Mr.  Day.  Do  you  wish  the  Commission  to  understand  you  as  stating 
that,  so  far  as  your  knowledge  or  information  goes,  the  only  form  of 
concession  made  by  your  road — that  portion  under  your  jurisdiction — 
during  1901  you  have  stated  to  them? 

Mr.  Miller.  Yes,  sir. 

Mr.  Day.  That  is  all. 

Commissioner  Clements.  Is  your  road  the  one  that  Mr.  Johnson 
meant,  do  you  think  ? 

Mr.  Miller.  No,  sir;  the  Burlingtonroad  never  tried  to  contract 

Commissioner  Clements.  I  do  not  know  that  he  meant  a  contract. 
How  much  has  been  paid  in  1901  in  rebates? 

Mr.  Miller.  I  have  not  any  idea. 

Commissioner  Clements.  Could  you  not  approximate  it? 

Mr.  Miller.  No,  sir;  I  can  ascertain  and  let  you  know. 

Commissioner  Clements.  I  did  not  know  but  you 

Mr.  Miller.  If  you  want  that  information,  if  it  is  possible  for  me  to 
get  it  I  will  do  so  'and  give  it  to  you. 

Commissioner  Clements.  I  did  not  know  but  that  you  knew  these 
things  in  the  general  run  of  your  business  and  could  give  us  some  idea. 
You  can  give  us  a  statement  showing  the  tonnage  of  the  shipments, 
the  freight  collected,  the  amount  paid  back,  and  to  whom  paid? 

Mr.  Miller.  I  do  not  know  whether  I  can  or  not.  If  you  want  it 
and  I  can  furnish  it,  I  will  do  it. 

Commissioner  Clements.  We  want  it,  and  if  you  can  not  fuWiish  it, 
we  would  like  to  know  whjr. 

Mr.  Miller.  All  right,  sir. 

The  Chairman.  That  seems  to  he  all. 

Witness  was  excused. 
\ 
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Mr.  DAT.  I  will  call  Mr.  Stohr. 

Mr.  Kellogg.  When  Mr.  Stohr  received  your  notice  he  was  on  the 
Pacific  coast  aud  had  not  time  to  get  back.  He  will  come  before  the 
Commission  at  any  time  you  desire.  It  was  not  possible  for  him  to  get 
here  yesterday,  to-day,  or  to-morrow. 

The  Chairman-  When  did  he  leave  for  the  Pacific  coast? 

Mr.  Kellogg.  A  week  ago  last  Saturday,  I  think.  Mr.  Stohr  is  a 
man  who  never  keeps  out  of  the  way.  He  will  come  here  if  you  want 
him. 

The  Chairman.  If  his  attendance  is  required  he  will  come  to  Wash- 
ington or  such  place  as  we  designate  t 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Day.  I  will  call  Mr.  Wann. 

Fred  A.  Wann,  being  duly  sworn,  testified  as  follows: 

Mr.  DAT.  Please  give  your  name  and  relations  to  the  Chicago  and 
Alton. 

Mr.  Wann.  Fred  A.  Wann;  general  freight  agent. 

Mr.  Day.  How  long  have  yon  been  general  freight  agent  of  that 
road! 

Mr.  Wahn.  a  little  over  five  years. 

Mr.  Day.  Who  is  your  superior  officer  in  the  traffic  departmentt 

Mr.  Wann.  Our  president. 

Mr.  Day.  Tou  have  no  traffic  manager,  so-calledf 

Mr.  Wawn.  No,  sir. 

Mr.  Day.  Have  you  been  here  all  during  the  day? 

Mr.  Wann.  All  day;  yes,  sir. 

Mr.  Day.  Please  go  ahead  and  tell  the  Commission  in  what  respect 
your  road  lias  made  concessions  from  the  published  tariffs  in  the  trans- 
portation of  packiiisj  house  products  and  fresh  meats  from  Missouri 
Eiver  points  to  the  Mississippi  River,  and  from  the  Mississippi  Eiver 
to  Chicago  or  points  east  of  Chicago,  during  the  year  1901,  or  subse- 
quent to  July  1. 

Mr.  Wann.  The  first  three  months  we  got  tariff  rates  on  dressed  beef 
and  packinghouse  products.  I  should  say  three  months,  it  may  be 
three  and  a  half — about  that  time.  Then  we  were  approached  and  told 
that  there  was  3  cents  being  used  on  packing-house  products. 

Mr.  Day.  A  concession  of  3  cents  from  the  published  rate! 

Mr.  Wann.  Yes,  sir.  Then,  I  should  say  the  latter  part  of  May  or 
June,  5  cents  on  fresh  meats  and  packing-house  products  from  Kansas 
Gity.    That  is  where  our  provisions  come  from  to  Chicago  and  the  East. 

Mr.  Day.  What  did  you  do  when  you  heard  that? 

Mr.  Wann.  We  did  not  haul  any  provisions  from  July  until  the  latter 
part  of  October.    In  October  we  met  the  5  cents. 

Mr.  Day.  You  mean  to  say  that  from  July  until  some  time  in  October 
on  all  traffic  you  carried  you  collected  and  retained  the  published  rate? 

Mr.  Wann.  I  do  not  think  we  hauled  five  cars,  during  that  time,  of 
packing-house  products. 

Mr.  Day.  How  about  dressed  meats? 

Mr.  Wann.  Dressed  meats  we  hauled  from  seven  to  ten  cars. 

Mr.  Day.  What  concession  did  you  make  on  dressed  meats? 

Mr.  Wann.  We  simply  stated  that  if  we  found  later  that  our  com- 
petitors were  making  this  5  cents  we  would  protect  them,  which  we  did. 

Mr.  Day.  In  the  first  case  you  collected  the  published  tariff? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  And  subsequently  made  a  refund  of  the  difference  between 
the  published  rate  and  what  rate — 18 J  cents? 
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Mr.  Wann.  Eighteen  and  a  half  or  22,  as  the  case  might  be. 

Mr.  Day.  The  rate  from  Kansas  City  to  Chicago  was  23 J? 

Mr.  Wann.  The  published  tariff. 

Mr.  Day.  And  you  carried  dressed  beef  at  what  rate? 

Mr.  Wann.  I  do  not  think  we  hauled  any  beef  to  Chicago  proper. 

Mr.  Day.  Well,  taking  the  Chicago  rate,  I  mean.  How  much  con- 
cession did  you  make  in  that? 

Mr,  Wann.  Five  cents. 

Mr.  Day.  Now,  about  packing-house  products  up  to  the  Mississippi 
Eiver.    Did  you  carry  any  up  to  the  Mississippi  River? 

Mr.  Wann.  For  the  first  three  months,  yes,  sir;  then,  as  I  stated, 
from  July  to  October  we  virtually  hauled  none. 

Mr.  Day.  After  ( ictober  what  rate  did  you  put  in? 

Mr.  Wann.  I  instructed  my  men  5  cents  off. 

Mr.  Day.  That  was  18J  cents  from  Kansas  City  to  Chicago  or  Chicago 
common  points? 

Mr.  Wann.  I  his  was  through  export  tralBc;  90  per  cent  of  the 
Kansas  City  business  is  export,  possibly  !I5. 

Mr.  Day.  You  carried  some  for  domestic  consumption  at  that  con- 
cession? 

Mr.  Wann.  If  there  was  any,  it  would  not  amount  to  anything — 
would  not  amount  to  5  per  cent. 

Mr.  Day.  Whatever  you  did,  it  went  at  the  same? 

Mr.  Wann.  At  the  same  rate;  yes,  sir. 
^   Mr.  Day.  How  did  you  adjust  the  differences  to  the  shipperst 

Mr.  Wann.  Through  our  connections. 

Mr.  Day.  How?    State  how  you  did  it. 

Mr.  Wann.  In  export  provisions  we  prepaid  at  the  net  rate. 

Mr.  Day.  Prepaid  at  Kansas  City  through  to  the  seaboard? 

Mr.  Wann.  I  do  not  know  whether  it  was  paid  through  to  seaboard 
or  not. 

Mr.  Day.  It  was  prepaid  beyond  your  line? 

Mr.  Wann.  Prepaid  all  the  way  through,  so  far  as  I  understood. 
It  was  prepaid,  so  far  as  our  company  was  concerned,  less  the  amount 
we  agreed  to  refund. 

Mr.  Day.  Was  the  shrinkage  taken  out  in  advance? 

Mr.  Wann.  I  issued  a  relief  to  our  ageiit.  It  was  18^  cents;  we 
would  accept  13 J  prepaid. 

Mr.  Day.  Did  you  settle  any  of  these  by  voucher? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  In  October,  after  you  put  in  this  cut  rate,  made  this  con- 
cession of  5  cents,  was  that  billed  flat? 

Mr.  Wann.  That  is  what  I  am  talking  about  now. 

Mr.  Day.  That  was  billed  at  the  published  tariff  rates? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  Now,  what  concession  was  made  on  dressed  meats  after 
October,  during  the  months  of  November  and  December? 

Mr.  Wann.  That  was  5  cents. 

Mr.  Day.  How  were  dressed  meats  billed? 

Mr.  Wann.  At  tariff  rates. 

Mr.  Day.  The  same  thing? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  They  prepaid  them? 

Mr.  Wann.  Nd,  sir;  my  understanding  is  that  that  is  not  prepaid. 
That  is  settled  through  our  connections. 

Mr.  DAT.  They  charge  it  back  to  you? 
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Mr.  Wann.  Yes,  sir, 

Mr.  Day.  It  is  settled  in  your  general  accounts  T 

Mr.  Wann.  General  accounts,  on  vouchers  by  me. 

Mr.  Day.  What-is  it  supposed  to  be  for? 

Mr.  Wann.  Trafflc  balances. 

Mr.  Day.  Does  it  state  that  it  is  a  shrinkage  of  the  ratet 

Mr.  Wann.  So,  sir. 

Mr.  Day.  Is  there  any  evidence  in  the  voucher? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  How  does  it  appear  on  the  books  of  your  company? 

Mr.  Wann.  That  I  do  not  know.  All  I  know  is  that  I  approve  the 
voucher  and  I  sign  it.    I  know  what  it  is. 

Mr.  Day.  So  far  as  the  paying  of  rebates  to  the  shippers  or  con- 
signees of  traffic  is  concerned,  during  the  past  year  you  have  done  noth- 
ing of  that  kind? 

Mr.  Wann.  Not  on  this  particular  business. 

Mr.  Day.  I  am  speaking  of  this  particular  business.  Packing-house 
products  and  dressed  meats  we  are  talking  about. 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  Did  you  have  any  information  that  traffic  was  underbilled 
on  your  line? 

Mr.  Wann.  No,  sir;  I  have  no  knowledge  of  it. 

Mr.  Day.  Have  you  any  reason  to  believe  that  traffic  is  carried  at 
less  than  actual  weights? 

Mr.  Wann.  No,  sir;  I  have  not. 

Mr.  Day.  Has  your  road,  so  far  as  you  have  information,  partici- 
pated in  any  shrinkage  wh6reby  a  reduction  of  the  rate  has  been 
accomplished? 

Mr.  "Wann.  No,  except  where  the  rate  from  the  Mississippi  Eiver  to 
New  York  is  lower  than  the  division  of  the  through  rate,  which  would 
force  us  to  participate  from  the  Mississippi  Eiver  to  New  York,  as  Mr. 
Johnson  explained. 

Mr.  Day.  And  in  these  instances  you  settled 

Mr.  Wann.  By  line  vouchers. 

Mr.  Day.  The  line  agents  would  draw  on  you  for  your  share  of  that — 
their  auditing  department  would  draw  on  you  for  your  share  of  the 
rebate? 

Mr.  Wann.  No. 

Mr.  Day.  How  would  they  do  it? 

Mr.  Wann.  Those  balances  come  to  me,  and  when  checked  by  the 
auditor  1  issue  a  check  to  the  agent  of  the  line. 

Mr.  Day.  The  line  agent  distributes  it  to  the  persons  entitled  tu  it? 

Mr.  Wann.  I  do  not  know. 

Mr.  Day.  Who  do  you  send  the  check  to? 

Mr.  Wann.  The  check  is  made  in  favor  of  the  litie— tiie  Red  Line, 
the  Blue  Line,  the  Traders'  Despatch,  taking  into  account  our  share- 

Mr.  Day.  And  the  rebates? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  And  they  divide  it  and  make  application  of  the  payment? 
You  simply  recognize  and  approve  of  the  allowance  by  your  company 
of  its  share  of  that? 

Mr.  Wann.  Yes,  sir;  our  proportion. 

Mr.  Day.  After  you  found  in  October  what  you  regarded  as  neces- 
sity to  cut  the  rate,  did  you  make  any  contract  for  any  specific  time 
with  any  packing  house  or  any  traffic  man  representing  any  packing 
house  or  any  shipper  T 
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Mr.  Wann.  No,  sir. 

Mr.  Day.  You  have  made  no  contract  or  understanding? 

Mr.  Wann.  Only  this:  We  never  make  an  arrangement  except  we 
can  take  it  out  in  thirty  days,  and  often  in  ten.  This  particular  con- 
tract would  be  subject  to  thirty  days. 

Mr.  Day.  What  was  said  when  you  put  this  in?  How  did  you  inform 
the  shipper  that  he  might  rely  on  this  rate  for  thirty  days? 

Mr.  Wann.  I  would  say  to  a  connection,  you  can  charge  us  that 
amount  subject  to  thirty  days'  notice  of  change. 

Mr.  Day.  How  did  you  advise  the  people  on  the  Missouri  and  the 
Mississippi  rivers  that  you  would  make  that  cut? 

Mr.  Wann.  I  do  not  tliiuk  it  necessary  to  advise  them,  because  most 
of  them  are  represented  in  Chicago. 

Mr.  Day.  But  it  was  necessary  for  them  to  know  that  it  would  stay 
in  thirty  days,  was  it  not? 

Mr.  Wann.  I  do  not  think  so. 

Mr.  Day.  How  did  you  make  this  special  arrangement;  what  form 
did  this  special  arrangement  take? 

Mr.  Wann.  I  say  when  we  were  convinced  that  other  roads  were 
making  this,  I  told  our  connections  and  shippers  when  they  came  into 
my  office 

Mr.  Day.  Told  them  what? 

Mr.  Wann.  I  told  tliem  we  would  meet  the  situation,  and  in  the  mean- 
time if  they  found  out,  to  let  me  know. 

Mr.  Day.  That  they  could  go  ahead  and  ship? 

Mr.  Wann.  And  I  would  protect  them. 

Mr.  Day.  Did  you  give  them  to  understand  that  they  could  rely  on 
this  for  thirty  days? 

Mr.  Wann.  I  do  not  know  whether  I  said  that  specifically. 

Mr.  Day.  It  was  understood  that  they  could  ? 

Mr,  Wann.  No,  sir. 

Mr.  Day.  Have  you  such  an  arrangement  as  that  in  now! 

Mr,  Wann.  Virtually;  yes,  sir. 

Mr.  Day.  It  is  in  now? 

Mr.  Wann,  Virtually;  yes,  sir, 

Mr.  Day.  Are  you  carrying  either  of  these  commodities  at  a  lower 
rate  than  the  published  rate  now? 

Mr,  Wann.  That  I  do  not  know  yet.  I  will  not  know  until  I  know 
what  the  other  roads  are  doing.  All  I  know  is  what  rumor  says.  I 
believe  there  is  one  now, 

Mr.  Day,  You  believe  there  is  a  contract  other  than  yoarsT 

Mr.  Wann.  I  do  not  know, 

Mr,  Day.  You  say  it  is  the  rumor? 

Mr,  Wann,  Yes,  sir;  that  is  the  rumor, 

Mr,  Day.  Do  you  make  any  concessions  on  cattle? 

Mr,  Wann,  If  we  were  asked — I  do  not  know  that  we  would  charge 
more  on  cattle  than  on  fresh  beef. 

Mr.  Day,  During  last  year  did  you  carry  cattle  at  a  lower  rate  than 
the  published  rate? 

Mr.  Wann,  I  think  we  did. 

Mr.  Day.  For  whom? 

Mr,  Wann,  I  do  not  know.    I  would  have  to  look  that  up. 

Mr,  Day,  At  what  rate? 

Mr,  Wann,  Some  at  $5  and  some  possibly  at  $10  a  car  off  at  Chicago. 

Mr,  Day,  It  did  not  go  by  the  hundred  pounds? 

Mr.  Wann.  No,  sir;  cattle  take  the  same  rate  as  beef. 
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Mr.  Day.  Tbere  is  a  great  diflference  between  $5  a  car  and  5  cents  a 
hundred  ponuds  off. 

Mr.  Wann.  Yes,  sir.  The  division  of  the  through  rate  would  be  19 
or  20  cents.    It  would  be  at  that  case  $3. 

Mr.  Day.  When  did  you  hear  this  rumor  that  there  was  a  contract 
for  1902? 

Mr.  Wann.  Last  time,  just  now. 

Mr.  Day.  Well,  prior  to  this  inquiry? 

Mr.  Wann.  I  do  not  know  that  I  could  say. 

Mr.  Day.  What  packing  house  did  this  rumor  attribute  the  contract 
to  be  with  ? 

Mr.  Wann.  I  do  not  know. 

Mr.  Day.  What  ones?  Tou  know  what  concerns  the  rumor  at- 
tached to? 

Mr.  Wann.  I  do  not  like  to  testify  as  to  rumor. 

Mr.  Day.  .1  am  asking  you  as  to  the  rumor.  Tou  say  you  are  pre- 
pared to  meet  that  situation. 

Mr.  Wann.  Well,  I  think  the  testimony  that  will  be  given  will  satisfy 
you  about  the  situation  on  this  particular  commodity. 

Mr.  Day.  Where  is  it  rumored  that  this  contract  applies  between? 

Mr.  Wann.  Well,  I  presume  between  the  Missouri  Eiver  and  New 
York.    I  presume  between  the  Missouri  River  and  New  York  or  the 
East. 
.   Mr.  Day.  How  much  concession  does  rumor  attribute  to  this  contraat  ? 

Mr.  Wann.  That  I  do  not  know.  That  has  never  been  mentioned  in 
my  presence. 

Mr.  Day.  Now,  where  you  made  these  authorizations  to  your  agent 
at  Kansas  City  to  accept  13 J  cents  on  provisions,  in  whose  behalf  was 
til  at?    Who  was  the  shipper? 

Mr.  Wann.  Well,  we  have  hauled  the  provisions  of  the  Oudahy  peo- 
ple, the  8.  &  S.  Company,  Swift  &  Co.,  and  the  Omaha  Packing  Com- 
pany.   We  treat  them  all  alike. 

Mr.  Day.  Does  your  line  extend  up  to  Omaha? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Has  the  Omaha  establishment  a  place  at  Kansas  City? 

Mr.  Wann.  They  had.    I  think  they  stopped  the  1st  of  January. 

Mr.  Day.  January  of  this  year? 

Mr.  Wann.  Yes,  sir. 

Mr.  Day.  You  say  you  have  made  no  settlements  by  voucher  with 
these  shippers? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  Nor  check? 

Mr.  WAira.  No,  sir. 

Mr.  Day.  Nor  cash? 

Mr.  Wann.  No,  sir. 

Mr.  Day.  That  is  all,  your  honors. 

Commissioner  Clements.  Can  you  mak«  up  a  statemenb  and  show 
each  shipment  during  the  last  year  and  who  it  was  made  by  and  the 
rate  paid? 

Mr.  Wann.  Tou  mean  this  particular  traffic? 

Commissioner  Clements.  These  products  that  are  the  subject  of 
this  inquiry. 

Mr.  Wann.  -That  can  be  done,  Mr.  Oommissioner.  The  auditing 
department  has  charge  of  that. 

Commissioner  Gi^ements.  And  show  the  amount  of  rebates  paid  to 
each  person? 
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Mr.  Wann.  I  presume  tliat  could  be  done.  It  would  be  quite  a  job, 
because  there  might  be  a  number  of  other  items  for  traffic  balances.  I 
presume  it  could  be  done,  but  it  would  take  a  lot  of  time. 

Commissioner  Clements.  It  is  an  important  matter,  and  we  would 
be  glad  to  have  that  statement  of  each  shipment,  the  amoiint  of  the 
rate  collected,  the  amount  of  the  rebates  paid,  and  the  date  of  each. 

Mr.  Wann.  I  will  have  that  made  up  by  the  auditing  department. 

Commissioner  Clements.  Do  yon  know  how  much  was  paid  daring 
the  year? 

Mr.  Wann.  I  should  think  not  to  exceed  $2,500  or  $2,600  a  month. 

Commissioner  Clements.  To  all  shippers? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Clements.  Have  you  named  the  persons  with  whom 
you  deal  iu  regard  to  these  rebates  respecting  each  of  these  houses? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Clements.  You  have  already  given  the  names? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Clements.  I  infer  from  your  testimony  that  when 
this  rate  got  down  to  13J  cents  it  was  pretty  well  maintained  by  all  the 
lines? 

Mr.  Wann.  Yes,  sir;  it  was  by  us. 

The  Chairman.  What  is  your  information  and  belief  as  to  whetlier 
it  was  maintained  by  other  lines? 

Mr.  Wann.  I  think  it  has  been  maintained. 

The  Chaikman.  I  will  ask  what  has  been  asked  a  previous  witness. 
Can  you  explain  why  it  is  easier  to  observe  a  IS^cent  rate  than  an 
18^-cent  rate? 

Mr.  Wann.  It  is  as  easy  to  maintain  an  IS^-cent  rate  as  a  ISJ-cent 
rate. 

The  Chairman.  Why  has  it  not  been  done? 

Mr.  Wann.  You  might  ask  me  if  I  was  the  leader. 

The  Oiiaieman.  I  know  you  are  not. 

Mr.  Wann.  Simply  competition  forces  it,  I  am  sorry  to  say. 

The  Chairman.  You  do  not  approve  of  this  state  of  affairs,  Mr. 
Wann? 

Mr,  Wann.  No,  sir;  I  do  not. 

The  Chairman.  How  do  you  think  it  can  be  corrected? 

Mr.  Wann.  That  is  a  great  big  problem.  I  have  tried  to  study  it 
for  a  number  of  years. 

The  Chairman.  You  have  no  remedy  to  suggest  for  this  state  of 
things? 

Mr.  Wann.  No,  sir. 

Commissioner  FiFER.  How  did  the  rates  in  the  days  of  pools  com- 
pare witli  the  rates  at  the  present  time?     Were  tiiey  more  or  less? 

Mr.  Wann.  Well,  the  rates  all  the  time  have  been  tlecliniug  for  the 
last  thirty  years. 

Commissioner  Prouty.  How  much  did  this  rate  decline  in  the  last 
twenty  years? 

Mr.  Wann.  I  was  talking  of  rates  in  general.  I  do  not  know  as  to 
rates  on  dressed  beef.  I  have  only  had  direct  charge  of  it  for  live 
years.    But  it  is  too  low  to  day. 

The  Chairman,  Is  the  published  tariff  lower  than  it  was  five  years 
ago? 

Mr,  Wann.  No,  sir.    The  published  rate  is  too  low,  in  my  judgment? 

Commissioner  PfeouTY.  Is  it  lower  tiian  it  was  ten  years  ago? 

Mr.  Wann.  I  do  not  think  so.    I  may  be  wrong. 
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Commissioner  Peottty.  This  competition  has  not  produced  any 
effect  on  the  published  tariff? 

Mr.  Wann.  Ko,  sir 

Commissioner  Prouty.  Whatever  eftiect  it  has  produced  has  been 
on  the  secret  taritf? 

Mr.  Wann.  Yes,  sir. 

Oommissioner  Pbouty.  Do  you  think  the  secret  tariff  would  be 
better  maintained  if  you  had  a  pool,  than  it  is  now'? 

Mr.  Wann.  If  there  was  a  pool,  I  do  not  think  there  would  be  any 
secret  rate.   Past  experieuce  makes  me  say  that. 

Commissioner  Pbouty.  If  Mr.  Johnson's  idea  is  right,  the  public 
would  pay  just  so  much  more  for  this  service  than  they  do  now? 

Mr.  Wann.  I  do  not  think  they  would. 

Commissioner  Pbouty.  Who  do  you  think  gets  the  benefit  of  the 
cut  rate? 

Mr.  Wann.  It  is  a  hard  question.  When  rates  are  very  low  they 
have  got  to  give  it  up.  They  can  not  keep  it.  The  competition  among 
tbemselves  is  so  great.  I  never  found  my  butcher  reducing  my  bill  on 
account  of  it. 

Commissioner  Fifbb.  If  pooling  was  legalized  at  the  present  time,  do 
you  think  it  would  reduce  the  rate  between  Kansas  City  and  Chicago? 

Mr.  Wann.  No,  sir. 

Oommissioner  Fiper.  You  think  there  would  be  no  disposition  on 
the  part  of  the  railroads  to  get  together  and  push  up  the  rates! 

Mr.  Wann.  No,  sir. 

Commissioner  Pbouty.    Why  not,  if  they  are  too  low? 

Mr.  Wann.  I  was  thinking  of  the  whole  situation. 

Commissioner  Pbouty.  You  think  it  would  raise  the  rate  on  dressed 
beef? 

Mr.  Wann.  I  think  it  should  be  raised  for  the  service  given. 

Commissioner  Pbotjty.  Do  not  you  think  the  rates  generally  are  too 
low? 

Mr.  Wann.  Yes,  sir;  on  the  heavy  commodities  moved. 

Commissioner  Pbouty.  The  effect  of  a  pooling  provision  would  be 
to  raise  the  rates,  would  it  not? 

Mr.  Wann.  No,  sir;  if  the  rates  were  maintained. 

Commissioner  Pbouty.  If  they  were  satisfied  they  could  maintain 
the  rates? 

Mr.  Wann.  Yes,  sir. 

Commissioner  Pbouty.  That  is  all. 

The  Chaibman.  If  there  are  no  further  questions  to  be  asked  Mr. 
Wann,  he  will  be  excused. 

The  witness  was  excused. 

Mr.  Day.  I  will  call  Mr.  A.  0.  Bird. 

A.  C.  Bird,  being  duly  sworn,  testified  as  follows : 

Mr.  Day.  Mr.  Bird,  you  are  the  trafBc  manager  of  the  Chicago,  Mil- 
waukee and  St.  Paul? 

Mr.  BiBD.  I  am  third  vice-president. 

Mr.  Day.  What  is  the  general  scope  of  your  jurisdiction? 

Mr.  BiBD.  I  have  charge  of  all  trafSc. 

Mr.  Day.  Mr.  Bird,  please  state  to  the  Commission  what  concessions 
from  the  published  tariffs  were  made  on  your  line  during  the  year  1901 
in  respect  to  the  transportation  of  packing-house  products  and  dressed 
meats,  taking  packing-house  products  first. 
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Mr.  Bird.  The  tariff  rate  from  the  Missouri  River  to  Chicago  is  23J 
cents,  and  from  the  Mississippi  River  crossings  18^  cents.  During  the 
early  part  of  the  year,  as  near  as  I  recall  it,  the  tariff  rate  was  enfor(!ed. 
In  the  spring,  or  a  little  later,  my  impression  is,  a  concession  of  3  cents 
was  made ;  and  in  July,  perhaps  about  the  middle  of  July,  the  conces- 
sion was  5  cents,  and  that  is  true  of  fresh  meats. 

Mr.  Day.  And  that  5- cent  concession  continued  throughout  the  year? 

Mr.  Bird.  Yes,  sir. 

Mr.  Day.  Was  the  concession  greater  than  that  during  any  period  ot 
the  last  eight  months  of  the  year? 

Mr.  BlED.  I  think  not. 

Mr.  Day.  Was  that  concession  made  on  these  two  commodities — the 
commodities  known  as  packinghouse  products  and  dressed  meats  with- 
out reference  to  the  destination  of  the  trafdc?  I  mean  domestic  and 
export. 

Mr.  BiED.  Yes,  sir. 

Mr.  Day.  How  was  it  billed?  This  trafQc  that  your  road  carried  at 
a  concession  from  the  established  rates,  how  was  it  billed? 

Mr.  Bird.'  With  the  possible  exception  of  export  for  a  period,  it  was 
generally  billed  at  the  tariff  rate. 

Mr.  Day.  What  period  was  that  exception  ? 

Mr.  Bird.  I  am  not  clear  as  to  that.  Certain  export  business  was 
billed  prepaid  at  the  net  rate  to  the  Mississippi  River  and  there 
rebilled  through  to  the  Atlantic  destination. 

Mr.  Day.  When  settlements  were  made,  what  form  did  they  take, 
settlements  with  the  shippers?  They  billed  it  at  one  rate  and  carried 
it  at  another? 

Mr.  Bird.  I  can  not  answer  that  in  detail,  but  in  general  1  can  tell 
you.  A  statement  was  made  by  the  shipper,  or  agent  of  the  shipper, 
shvwing  the  date  of  shipment  and  the  weight,  and  handed  in.  It  was 
understood  how  much  concession  was  made,  and  it  was  made. 

Mr.  Day.  How  was  it  done — in  the  form  of  a  voucher  or  check? 

Mr.  Bird.  Voucher. 

Commissioner  Peouty.  Was  that  voucher  signed  by  the  shipper  when 
he  got  his  money? 

"  Mr.  Bird.  Well,  doubtless.  I  do  not  think  I  ever  saw  one  signed  by 
the  shipper,  but  there  was  a  receipt  given  in  some  form. 

Commissioner  Prouty.  Is  that  receipt  preserved  by  your  company  ? 

Mr.  Bird.  I  can  not  say  definitely. 

Commissioner  Prouty.  Into  whose  office,  or  through  whose  office, 
would  that  receipt  pass? 

Mr.  Bird.  When  I  approved  the  voucher,  it  was  the  last  I  saw  of  it. 
I  do  not  know. 

Commissioner  Prouty.  Do  you  think  it  was  discreet  to  let  somebody 
else  deal  with  it  afterwards? 

Mr.  Bird.  I  could  not  do  it  all  myself. 

Commissioner  Prouty.  You  approved  the  voucher? 

Mr.  Bird.  Yes,  sir. 

Commissioner  Prouty.  You  do  not  know  how  it  is  paid? 

Mr.  Bird.  I  could  not  answer  definitely  in  that  respect. 

Mr.  Day.  To  whom  did  you  transmit  the  claim  after  you  approved 
it?    What  office  did  it  go  to? 

Mr.  Bird.  The  general  freight  agent  or  some  one  designated  by  him 
generally.  t 

Mr.  Day.  Well,  when  it  went  to  voucher  and  the  check  or  draft  was 
issued,  who  issued  the  draft  x)r  check? 
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Mr.  Bird.  1  do  not  know.  I  did  not  touch  that  part  of  it.  Some 
one  paid  it.    . 

Mr.  Day.  You  approved  these  claims  in  the  first  instance? 

Mr.  BiED.  Yes,  sir. 

Mr.  Day.  In  whose  behalf  were  these  claims  approved,  what  con- 
cerns f 

M  .  BiED.  My  recollection  is  that  it  was  with  the  individual  with 
whoM  the  arrangement  was  made,  but  I  can  not  be  positive.  There 
were  a  good  many  trausactions  and  I  really  do  not  know. 

Mr.  Day.  Your  recollection  is  that  the  claims  were  in  favor  of  the 
agent  who  took  charge  of  the  business? 

Mr.  BiED.  Yes,  sir. 

Mr.  Day.  Now,  what  concerns,  what  firms,  what  packing  houses, 
say,  during  the  past  six  months,  were  these  claims  made  in  favor  of? 

Mr.  Bi»D.  I  think  the  St.  Paul  company  handled  claims  that  way 
for  every  packer  on  the  Missouri  River. 

Mr.  Day.  Werethese  concessions  uniform?  Is  it  your  understanding 
that  all  the  lines  between  Kansas  City  and  Chicago  made  identically 
the  same  concession  from  the  published  rate'^ 

Mr.  Bird.  Well,  not  precisely  that.  Perhaps  there  might  be  a 
variation  of  dates — not  very  much.  Asa  rule,  my  impression  is  that 
all  the  shippers  had  the  same  rates. 

Mr.  Day.  What  was  the  occasion  of  these  concessions?  They  were 
made  under  your  direction  or  authorization? 

Mr.  Bied.  Under  my  authorization. 

Mr.  Day.  What  reasons  moved  you  to  depart  from  your  published 
rate? 

Mr.  Bird.  Competition,  pure  and  simple, 

Mr.  Day.  You  mean  by  that  somebody  else  had  made  a  concession 
or  that  you  believed  they  had? 

Mr.  BiED.  I  believed  they  had. 

Mr.  I)ay.  Lines  between  Kansas  City  and  Chicago  or  between  Chi- 
cago and  St.  Louis? 

Mr.  Bird.  So  far  as  the  general  business  is  concerned,  between  our 
direct  competitors. 

Mr.  Day.  Did  you  make  any  greater  concession  on  traffic  destined 
for  points  east  of  Chicago  than  on  traffic  that  had  Chicago  for  its 
objective? 

Mr.  Bird.  I  can  not  answer  that  definitely,  but  I  thiiik  there  was  a 
time  that  we  carried  on  export  provisions  a  little  lower  rate. 

Mr.  Day.  What  was  the  lowest  rate  you  know  of  that  traffic  was 
carried  on  from  the  Missouri  River  to  the  Atlantic  seaboard,  or  from 
the  Mississippi  River  to  the  seaboard? 

Mr.  Bird.  I  can  not  answer  that.  We  have  made  our  rates  to  the 
Mississippi  River  or  to  Chicago.  We  made  the  rate  to  the  Mississippi 
River  an  arbitrary  rate,  and  from  the  Mississippi  River  to  the  seaboard 
destination  we  joined  our  eastern  connection  in  whatever  rate  was 
made, 

Mr.  Day.  What  was  the  lowest  rate  you  made  from  any  Missouri 
River  point  to  the  Mississippi  River? 

Mr.  Bird.  I  think  the  lowest  made  during  the  year  was  13J  cents. 
That  is  my  recollection. 

Mr.  Day.  And  the  lowest  to  Chicago! 

Mr.  Bird.  Eighteen  and  a  half  cents. 

Mr,  Day.  And  the  lowest  from  the  Mississippi  River  to  New  York  or 
Boston? 
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Mr.  BiED.  I  do  not  know. 

Mr.  Day.  The  lowest  you  can  recall? 

Mr.  Bird.  About  29  or  30  cents  on  packing-house  products,  and 
possibly  35  on  dressed  meats,  or  45.    I  do  not  remember;  45, 1  think. 

Mr.  Day.  Mr.  Bird,  has  your  road  a  contract  or  arrangement  with 
any  concern  now  representing  a  concession  in  rates  on  packing-house 
products  or  dressed  meats? 

Mr.  BiED.  I  think  we  have  an  understanding  that  we  intend  to  meet 
the  rates  made  by  any  standard  line. 

Mr.  Day.  What  do  you  mean  by  a  "standard  line?" 

Mr.  BiED.  A  line  that  can  make  a  fast  run  on  dressed  beef. 

Mr.  Day.  What  are  those  lines? 

Mr.  Bird.  Such  lines  as  the  Northwestern,  the  Burlington,  the 
Alton,  and  the  Eock  Island. 

Commissioner  Peouty.  What  evidence  are  you  going  to  require  to 
convince  you  that  a  standard  line  has  made  another  rate  than  the  pub- 
lished rate?  , 

Mr.  BiED.  The  only  evidence  we  ever  have — either  the  statement  of 
the  shipper  or  possibly  the  admission  of  the  other  carrier,  or  both. 

Commissioner  Fifee.  Can  ypu  not  sometimes  tell  by  the  shifting  of 
the  freight? 

Mr.  Bird.  We  guess  it  from  that.  We  surmise  tljat  there  is  either 
a  change  in  the  rate  or  a  purpose  to  make  us  believe  the  rate  has  been 
changed. 

Commissioner  Peouty.  I  understand  that  you  are  carrying  this 
freight,  and  you  say  to  your  shippers  if  any  line  makes  a  lower  rate  we 
will  meet  it? 

Mr.  Bird.  We  expect  to  meet  it. 

Commissioner  Peouty.  How  are  you  going  to  know  ? 

Mr.  Bird.  Those  are  the  only  means  we  have  of  knowing. 

Commissioner  Clements.  Suppose  one  of  these  houses  sends  a  state 
ment  for  a  shipment  made  yesterday  or  the  day  before,  what  are  you 
going  to  do  about  it? 

Mr.  Bird.  I  do  not  know. 

Commissioner  Peouty.  About  how  low  a  rate  do  you  understand  the 
other  fellow  is  likely  to  make? 

Mr.  Bird.  I  do  not  think  there  is  any  inclination  to  go  below  18^ 
cents  to  Chicago.  I  think  most  lines  are  willing  to  go  out  of  the  busi- 
ness at  anything  less  than  that. 

Commissioner  Peouty.  If  your  shipper  came  around  and  said  that 
the  rate  was  18J  cents,  would  you  be  inclined  to  accept  that  statement 
and  give  him  the  benefit  of  it? 

Mr.  BiED.  Very  much  inclined. 

Commissioner  Clements.  Don't  you  think  the  shippers  unduly  work 
the  railroads  that  way,  if  their  statement  is  accepted  as  satisfactory 
proof  of  the  cutting  of  the  rate  by  some  competitor? 

Mr.  Bird.  Well,  I  ought  to  suspect  a  good  many  such  things  as  that. 

Commissioner  Clements.  It  makes  a  very  unsatisfactory  condition 
of  rates,  does  it  not,  to  have  to  depend  on  the  statements  of  shippers 
that  want  a  lower  rate? 

Mr,  BiED.  Exceptionally  so. 

Commissioner  Peouty.  Who  do  you  think  gets  the  benefit  of  the 
cutting  of  the  rate? 

Mr.  BiED.  I  am  not  so  sure  of  that  as  I  am  who  makes  the  loss.  I 
think  under  some  circumstances  the  public  get  it.  I  think  there  fs 
just  as  much  competition  sometimes  between  the  packers  as  there  is 
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between  the  railroads,  and  tbey  are  laboring  under  tbe  same  disad- 
vantages as  the  carriers,  and  therefore  they  lose  the  imaginary  profit. 
If  a  single  shipper  had  a  concession  that  others  had  not  he  would  get 
the  benefit  probably. 

Commissioner  Pbouty.  Tour  impression  is  that  all  of  them  get  the 
same  rate? 

Mr.  BiED.  I  am  quite  certain  of  that. 

iJommissioner  Pkouty.  And  that  the  railroads  carry  at  about  the 
same  rate? 

Mr.  BiBD.  My  belief  is  that  18J  cents  is  considered  as  low  as  any- 
body wants  to  go. 

Commissioner  Protjty.  If  a  low  rate  is  a  good  thing  for  the  public, 
why  is  Hot  this  thing  all  right  now?  The  public  are  getting  about  5 
cents  better  than  they  would  if  you  maintained  the  published  rate? 

Mr,  BiED.  I  do  not  think  I  quite  comprehend  your  question. 

Commissioner  Prouty.  You  say  that  is  a  bad  state  of  affairs;  that 
you  do  not  like  it.  If  the  public  get  the  benefit  of  this  rate  the  public 
are  getting  the  benefit  of  a  5  cent  better  rate  than  they  would  if  you 
maintained  the  published  tariff.  You  say  that  everybody  has  the  same 
rate.    If  that  is  so,  why  is  not  this  present  condition  of  things  all  right? 

Mr.  Bird.  I  think  the  rate  is  too  low. 

Commissioner  Prouty.  That  is  the  only  fault  you  have  to  find  with 
it,  that  the  rate  is  too  low? 

Mr.  Bird.  I  think  it  is,  decidedly. 

Commissioner  Prouty.  What  is  your  remedy  for  this  situation? 
How  are  you  going  to  stop  these  departures  from  the  published  rate? 

Mr.  Bird.  I  have  never  been  able  to  find  one.  I  do  not  think  there 
is  any  hope  of  a  better  condition  until  the  carriers  are  permitted  to 
make  contracts  with  each  other. 

Commissioner  Pbouty.  You  think  that  would  remedy  it? 

Mr.  Bird.  Under  proper  arrangements;  yes,  sir. 

Commissioner  Pbouty.  You  seem  to  have  gotten  into  a  hopeless 
situation.  Last  year  you  maintained  the  rate  at  the  beginning;  then 
you  got  to  a  concession  of  3  cents.  This  year  you  are  willing  to  start 
out  with  5. 

Mr.  Bird.  Not  start  out.  It  is  more  like  a  continuation.  The  fore 
part  of  1901  the  rates  were  satisfactorily  maintained. 

Commissioner  Pbouty.  In  other  words,  you  have  got  around  now  to 
the  point  where  there  is  no  new  leaf  to  turn  over.  You  have  turned 
them  all  over. 

Mr.  Bird.  I  am  afraid  so. 

Commissioner  Clements.  Don't  you  think  that  some  of  the  smaller 
shippers  get  the  worst  of  it  in  these  departures,  and  do  not  get  an  equal 
cut  with  the  larger  ones  ? 

Mr.  Bird.  I  do  not  know  of  any  such  case. 

Commissioner  Clements.  You  are  speaking  now  of  those  on  the 
Missouri' River  and  at  Chicago? 

Mr.  Bird.  At  the  Missouri  Eiver. 

Commissioner  Clements.  Ton  do  not  know  anything  about  how  it 
affects  any  of  these  smaller  ones  east  Of  Chicago? 

Mr.  Bird.  I  do  not  know  how  the  business  is  conducted  here  except 
ttom  information  I  got  to  day. 

Commissioner  Clements.  You  think  the  small  ones  fare  as  well  as 
the  lai-ge  ones  along  the  Missouri  Elver — that  they  get  as  low  a  rate  and 
get  it  as  quickly? 

Mr.  Bird.  There  seems  to  be  something  in  the  air  that  they  all  know 
it  and  get  there  pretty  quickly. 
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Commissioner  Clements.  Can  you  furnish  us  a  statement  of  all  ship- 
ments during  the  last  year,  1901,  showing  the  amount  of  each  shipment 
over  your  road,  the  names  of  the  shippers,  the  amount  of  freight  col- 
lected, the  amount  paid  back,  and  to  whom  paid? 

Mr.  BiED.  That  involves  a  laborious  statement,  but  we  can  furnish  it 
if  you  wish.  All  our  statements  of  this  character  are  for  the  calendar 
year — from  whom  shipped,  to  whom  consigned? 

Commissioner  Clements.  And  the  amount  of  each  rebate  allowed 
and  the  date  when  paid? 

Mr.  Bird.  I  think  so.    I  am  not  positive. 

Commissioner  Piper.  If  pooling  was  legalized  would  it  raise  the 
rates  materially  from  Kansas  City  to  Chicago? 

Mr.  Bird.  That  would  depend  on  the  conditions  under  which  it  was 
legalized,  the  restrictions  placed  on  pooling.  Are  you  speaking  of  this 
particular  traffic? 

Commissioner  Pifee.  Yes,  sir. 

Mr.  Bird.  I  think  if  the  pool  was  legalized  the  rate  would  be  23 J 
cents  net. 

Commissioner  Pifee.  That  is  the  published  rate  now? 

Mr.  Bird.  Yes,  sir. 

Commissioner  Pifer.  You  say  that  rate  is  too  low? 

Mr.  Bird.  I  doubt  if  it  would  be  good  policy  to  advance  a  rate  under 
such  circumstances. 

Commissioner. PiFBR.  Is  there  a  fair  profit  at  23^  cents? 

Mr.  Bird.  1  do  not  think  that  traffic  pays  its  share  of  transportation 
charges  at  23  J  cents. 

Commissioner  Clements.  As  an  active,  intelligent  traffic  manager  of 
a  1  ailioad,  I  suppose  you  are  always  looking  out  for  leaks  in  your  rail- 
road as  far  as  you  can.  Can  you  tell  us  the  amount  you  paid  last  year 
in  rebates? 

Mr.  Bird.  It  would  OTily  be  a  guess. 

Commissioner  Clements.  Would  it  not  be  something  more  than  a 
guess? 

Mr.  Bird.  There  have  been  parts  of  the  year  that  we  were  not  doing 
much  business. 

Commissioner  Clements.  Well,  I  guess  that  statement  will  cover 
that. 

Mr.  Day.  Mr.  Bird,  is  the  contract  in  writing? 

Mr.  Bird.  No  sir. 

Mr.  Day.  Is  it  for  a  definite  time? 

Mr.  Bird.  I  think  not.    I  do  not  think  it  is. 

Mr.  Day.  Does  it  fix  the  rate? 

Mr.  Bird.  The  general  proposition  is  that  we  are  supposed  to  meet 
our  competitors,  but  not  lower  than  so  much. 

Mr.  Day.  How  long  has  it  been  in  operation? 

Mr.  Bird.  We  have  been  carrying  probably  this  same  rate  since 
sometime  in  October,  perhaps  farther  back  than  that. 

Mr.  Day.  Is  it  with  more  than  one  concern? 

Mr.  Bird.  The  same  rate  to  all. 

Mr.  Day.  I  am  speaking  of  this  contract. 

Mr.  BiED.  We  have  no  specitic  contract— provided  the  rate  does  not 
go  belo  w  somuch.  There  have  been  conversations  with  various  people 
on  the  subject,  but  I  can  not  attempt  to  give  you  more  than  a  general 
answer  on  these  questions. 

Mr.  Day.  That  is  all  I  wish  to  ask  Mr.  Bird. 

The  Chairman.  That  seems  to  be  all,  Mr.  Bird. 

Mr.  Day.  Mr.  Paul  Morton. 
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Patjl  Mobton,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Mr.  Morton,  will  you  state  your  official  relation  to  tlie 
Atchison  road,  what  your  jurisdiction  is? 

Mr.  Mobton.  I  have  general  charge  of  the  commercial  relations  of 
the  company. 

Mr.  Day.  And  charge  of  its  traffic  department} 

Mr.  Mobton.  Yes,  sir. 

Mr.  Day.  Mr.  Morton,  the  Commission  wants  to  know  the  conces- 
sions that  have  been  made  duriug  the  past  year;  take  the  year  1901, 
or  the  last  part  of  it,  or  eight  months  of  the  year;  what  concession^ 
have  been  made  from  the  established  tariffs  in  ttie  transportation  of 
packinghouse  products  and  dressed  beef  or  dressed  meats  by  your 
road? 

Mr.  Mobton.  We  have  carried  the  business  from  Kansas  City  to 
Chicago  for  5  cents  less  than  the  published  tariff  to  Chicago  and 
Chicago  junction  points. 

Mr.  Day.  Domestic  as  well  as  export? 

Mr.  Mobton.  Both. 

Mr.  Day.  How  long  have  you  been  doing  that?  ^ 

Mr.  Mobton.  We  did  it,  I  think,  about  April  1 ;  we  commenced  to  do 
it  from  the  beginning  of  the  year,  at  which  time  there  was  a  general- 
declaration  of  good  feiith  and  intention  of  an  absolute  maintenance  of 
rates.  We  maintained  the  rate  until  about  April  1.  We  carried,  I  think, 
about  2  per  cent  of  the  business  from  Kansas.  City  to  Chicago.  We 
bring  into  Kansas  City  about  33J  per  cent  of  all  the  live  stock  brought 
in  there. 

Commissioner  FiFBE.  What  per  cent? 

Mr.  Mobton.  About  33 J,  and  we  were  not  satisfied  with  the  propor- 
tion of  the  product  that  we  were  getting  out.  I  do  not  know  that  rates 
were  being  cut  via  Chicago  or  via  St.  Louis,  but  we  do  know  that  we 
were  confronted  with  a  condition,  not  a  theory,  and  we  could  not  get 
any  business  unless  we  met  the  conditions,  which  we  did.  We  told  one 
of  the  largest  shippers  in  Kansas  City  that  if  they  would  come  and  ship 
with  us  we  would  give  them  5  cents  reduction  from  the  tariff",  and  in 
order  to  get  them  we  had  to  promise  to  do  it  for  a  year — I  think  until 
the  1st  of  July  of  this  year,  1902.  Ordinarily,  on  tariff  rates  we  ought 
to  carry  20  to  25  per  cent  of  the  business  from  Kansas  City,  where  the 
rates  are  equal  by  all  lines.  Our  Justification  for  taking  this  business 
was  that  we  were  carrying  less  than  10  per  cent  of  what  we  thought 
we  were  fairly  entitled  to. 

Mr.  Day.  What  per  cent  of  the  packing-house  products  from  Kansas 
City  to  Chicago  do  you  think  your  road  ought  to  have? 

Mr.  Mobton.  We  think  we  ought  to  have  one-fifth  of  it.  We  prob- 
ably would  not  get  that  under  an  arbitration,  but  that  would  be  what 
we  wouldcontend  in  case  we  went  before  an  arbitration  committee  for 
a  fair  share  of  the  business. 

Mr.  Day.  Have  you  carried  traffic — these  commodities — at  a  lower 
rate  than  18^  cents? 

Mr.  Mobton.  No;  we  have  not,  unless  there  may  have  been  one  or 
two  occasions  that  I  do  not  know  of  when  the  export  rate  was  on  a 
lower  basis  than  that. 

Mr.  Day.  How  much  lower  basis  was  it! 

Mr.  MoETON.  I  could  not  tell  you.  I  do  not  know  what  the  details 
are.    I  do  not  know  that  there  were  any  occasions. 

Mr.  Day.  Have  you  made  concessions  in  this  traffic  in  any  other 
form  than  the  one  which  you  have  mentioned? 
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Mr.  MoETON.  No;  no  other  form.  Tbis  rate,  by  the  way,  has  been 
open  to  everybody.  There  has  been  no  discrimination,  so  far  as  our 
company  is  concerned,  between  the  various  sliippers  of  packinghouse 
products  and  dressed  beef.  Any  shipper  that  used  our  line  we  would 
settle  with  on  that  basis. 

Mr.  Day.  How  was  this  traflSc  billed  out! 

Mr.  Morton.  Billed  on  the  tariff. 

Mr.  Day.  How  was  the  adjustment  made! 

Mr.  Morton.  By  cash. 
.  Mr.  Day,  At  the  time? 

Mr.  Morton.  Later. 

Mr.  Day.  It  was  billed  at  the  tariff'  and  the  tariff  was  collected! 

Mr.  Morton.  The  tariff  was  collected. 

Mr.  Day.  Were  there  claims  presented  for  settlement! 

Mr,  Morton.  Statements. 

Mr,  Day.  Presented  to  whom! 

Mr,  Morton.  To  our  freight  department. 

Mr,  Day,  Approved  there? 

Mr.  Morton.  Settled  there. 

Mr.  Day.'  They  did  not  go  through  the  auditing  department! 

Mr.  Morton.  The  vouchers  went  through  the  auditing  department — 
any  vouchers  for  specific  accounts.  These  shippers  that  did  not  sign 
any  vouchers — some  settlements  have  been  made  through  covuecting 
lines. 

Mr.  Day,  Who  were  the  settlements  made  with! 

Mr,  Morton,  The  shipper, 

Mr.  Day.  Any  more  than  one! 

Mr.  Morton.  Yes,  sir. 

Mr.  Day.  Who  were  they? 

Mr,  Morton,  The  packing-house  owners.    Do  you  want  the  names! 

Mr,  Day,  Yes,  sir, 

Mr,  Morton.  The  principal  shipper  was  the  S.  &  S.  Company,  but 
settlements  have  been  made  with  other  people  shipping  at  the  same 
time. 

Mr.  Day.  Made  directly  with  the  houses  or  through  their  agents! 

Mr,  Morton,  Through  their  agents  that  have  charge  of  that  par- 
ticular branch  of  the  business, 

Mr,  Day.  What  other  concerns  did  you  carry  for  to  whom  concessions 
were  made  in  case  of  through  connecting  lines? 

Mr.  Morton.  I  think  all— Swift,  Armour 

Mr.  Day.  And  made  the  same  concessions  to  each? 

Mr,  Morton,  Yes,  There  has  been  no  discrimination,  as  far  as  the 
concession  was  concerned. 

Mr.  Day.  The  concession  was  alike  to  all! 

Mr,  Morton,  Yes,  sir. 

Mr,  Day.  Are  you  carrying  it  now  at  that! 

Mr.  Morton,  We  are  stiU  carrying  it  in  on  that  basis! 

Mr.  Day,  Five  cents  off? 

Mr.  Morton,  Yes,  sir.    The  other  roads  know  about  it. 

Mr,  Day,  How  are  the  other  roads  informed  of  it! 

Mr,  Morton,  We  told  them. 

Mr,  Day.  When? 

Mr.  Morton,  At  various  times  in  meetings  and  conferences  respect- 
ing Missouri  River  rates.  We  are  willing  to  have  them  make  it  the 
open  rate,  and  ottered  to  do  it,  but  out  of  deference  to  some  of  the  other 
lines  we  did  not. 
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Mr.  Day.  You  mean  you  offered  to  make  it  the  open  ratet 

Mr.  Morton.  The  published  tariff. 

Mr.  Day.  To  publish  that  as  the  tarifft 

Mr.  Morton.  Tes,  sir. 

Commissioner  Pbotjty.  If  you  did  know,  Mr.  Morton,  that  you  were- 
obliged  to  publish  that  tariff  and  keep  it  in  effect  for  a  year,  would  you 
make  itt 

Mr.  Morton.  Under  the  circumstances;  yes,  sir. 

Mr.  Day.  Tou  made  the  contract  for  a  year? 

Mr.  Morton.  Those  were  the  only  terms  on  which  we  could  get  the 
business.    We  met  the  condition  that  was  before  us. 

Mr.  Day.  What  percentage  of  the  traffic  were  you  carrying  at  that 
timef 

Mr.  Morton.  Less  than  2  per  cent — about  2  per  cent.  In  other 
words,  we  were  bringing  the  live  stock  into  Kansas  'City,  supplying 
that  market  with  33J  per  cent  of  everything  that  came  in  there,  and 
then  we  lost  it.  Other  roads  took  it  up,  and  that  was  not  satisfactory 
to  us. 

Commissioner  Pbouty.  How  many  packers  are  there  at  Kansas 
City! 

Mr.  Morton.  About  half  a  dozen. 

Commissioner  Protjty.  Might  they  combine  to  create  that  condition 
for  the  purpose  of  compelling  you  to  make  a  lower  rate? 

Mr.  Morton.  They  might;  yes,  sir — although  the  business  was  not 
all  moving  by  one  line.  There  might  have  been  a  combination  for  the 
purpose  of  forcing  this  condition. 

Commissioner  Protjty.  Did  you  believe  at  that  time  that  other  roads 
were  making  a  lower  rate  than  the  published  rate? 

Mr.  Morton.  I  believed,  and  it  subsequently  developed,  that  other 
roads  were  cutting  rates  at  that  time.  I  do  not  know  that  they  were 
cutting  it  6  cents,  but  they  were  cutting  it  3,  after  they  had  agreed  to 
maintain  the  tariff. 

Commissioner  Fifbr.  What  do  you  say  is  a  proper  remedy  for  this 
situation? 

Mr.  Morton.  I  think  the  legalization  of  pooling  would  go  a  long  way 
toward  stopping  it. 

Commissioner  Prouty.  Who  do  you  think  gets  the  benefit  of  this 
reduction? 

Mr.  Morton.  If  it  is  a  secret  rate,  the  shipper;  if  it  is  an  open  rate, 
the  public. 

Commissioner  Prouty.  This  is  a  rate  that  seems  to  be  extended  to 
everybody. 

Mr.  Morton.  Well,  I  think,  in  a  case  of  that  kind,  there  was  possi- 
bly a  benefit  to  both  the  shipper  and  the  consumer.  Ordinarily,  I  think, 
the  consumer  pays  the  freight. 

Commissioner  Prouty.  But  in  this  case  the  previous  history  of  the 
thing  seems  to  have  been  that  you  start  periodically  with  the  main- 
tenance of  the  published  rate  and  then  gradually  drop  off.  That  prob- 
ably would  not  have  the  same  effect  as  a  permanent  reduction  of  the 
rate? 

Mr.  Morton.  That  is  my  idea  exactly. 

Commissioner  Clements.  Which  house  was  it  you  made  this  con- 
tract with? 

Mr.  Morton.  It  is  generally  known  as  the  S.  &  S.  Packing  Company. 
It  is  the  Schwarzschild  &  Sulzberger  Company  or  the  Sulzberger  & 
Schwarzschild  Company,  I  do  not  remember  which. 
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Commissioner  Clements.  Did  they  tell  yon  that  they  were  getting 
a  lower  late  by  some  road  at  that  time? 

Mr.  MoETON.  I  do  uot  think  they  did. 

Commissioner  Clements.  Tou  made  that  contract  for  a  year  from 
^what  time? 

Mr.  Morton.  I  think  the  contract  was  made  aboat  April  1.  I  do 
not  know  that  we  commenced  getting  the  business  until  June  1,  I 
think  the  contract  was  made  on  the  30th  of  June,  1901. 

Commissioner  Clements.  That  will  go  until  the  middle  of  this  year! 

Mr.  Morton.  Yes,  sir;  it  is  an  illegal  contract.  It  was  illegal  when 
we  made  it,  and  we  knew  that. 

Commissioner  Prouty.  Well,  it  would  not  be  an  illegal  contract  if 
you  carried  tlieir  stiift'  from  there  to  Chicago  for  18^  cents  for  a  year? 

Mr.  Morton.  I  think  it  was  illej^al  so  long  as  we  did  not  publish  the 
tariff.  If  we  phblished  the  tariff^  it  would  be  perfectly  legal.  My 
impression  is  that  they  did  not  want  us  to  publish  the  tariff. 

Commissioner  Clements.  Why  not?    What  objection  did  they  have? 

Mr.  Morton.  Well,  I  do  not  know. 

Commissioner  Clements.  Can  you  tell  how  much  you  paid  out  in  a 
year? 

Mr.  Morton.  On  this  business? 

Commissioner  Clejhents.  Yes,  sir; 

Mr.  Morton.  No,  I  can  not. 

Commissioner  Clements.  In  a  general  way,  I  mean. 

Mr.  Morton.  There  is  a  great  deal  more  money  paid  out  than  there 
ought  to  be. 

Commissioner  Clements.  Have  you  an  idea  whether  it  is  $.50,000 
or  $100,000  or  $10,000— anything  definite?  Of  course,  if  it  is  a  mere 
guess  and  you  do  not  know 

Mr.  Morton.  Well,  I  think  there  was  a  great  deal  more  than  any 
sum  you  mention  paid  out. 

Commissioner  Clkments.  By  your  company? 

Mr.  Morton.  By  all  the  companies.  I  think  we  paid  out  $50,000  a 
year  or  more. 

Commissioner  Clements.  You  say  it  is  paid  in  cash  by  your  com- 
pany? 

Mr.  Morton.  Cash  settlements. 

Commissioner  Clements.  Who  is  it  paid  by?  What  officer  of  your 
company  hands  over  the  money? 

Mr.  Morton.  It  may  be  one  and  it  may  be  another. 

Commissioner  Clements.  Under  what  department  would  it  be? 

Mr,  Morton.  The  traffic  department,  the  freight  departmeu];. 

Commissioner  Clements.  Wl»o  would  have  the  direction  of  that? 
Who  would  see  that  it  was  paid?    Who  would  direct  it  to  be  done? 

Mr.  Morton.  I  would. 

Commissioner  Clements.  You  pass  a  voucher  along  to  somebody? 

Mr.  Morton.    Yes,  sir. 

Commissioner  Clements.  And  then  a  check  is  drawn  from  that? 

Mr.  Morton.  Yes. 

Commissioner  Clements.    On  the  road  ? 

Mr.  Morton.    On  the  bank  that  the  money  is  in? 

Commissioner  Clements.     Drawn  by  your  road  on  the  bank? 

Mr.  Morton.  Yes,  sir. 
.  Commissioner  Clements.  In  favor  of  the  individual  with  whom  you 
made  the  deal? 

Mr.  Morton.  Yesj  sir. 
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Oomniissioner  Olehents.  Ifot  the  firm? 

Mr.  MoBTON.  Not  the  firin ;  it  may  be  the  firm.  It  depends  on  their 
ideas  in  regard  to  that.  Those  settlements  are  necessarily  made  in 
accordance  with  the  wishes  of  the  people  we  are  settling  with. 

Commissioner  Clements.  Who  sends  these  statements  in  upon 
which  the  checking  is  donel 

Mr.  MoBTON.  The  parties  in  charge  of  that  particular  branch  of  the 
business. 

Commissioner  Clements.  Do  they  send  a  letter  with  it? 

Mr.  MoETON.  Ifot  necessarily ;  they  may  bring  it  in.  It  is  done  in 
a  very  secret  way  generally.    They  are  very  careful. 

Commissioner  Clements.  Well,  I  suppose,  with  your  familiarity 
with  this  business,  you  could  give  us  a  statement  of  the  amount  of  the 
shipments,  the  amount  collected,  the  rebates  paid  out,  and  who  to. 

Mr.  MoETON.  That  could  be  done. 

Commissioner  Clements.  Have  you  named  the  individuals  you  dealt 
with  in  each  case  here? 

Mr.  Moeton.  No,  I  have  not. 

Commissioner  Clements.  Will  you  give  the  names? 

Mr.  MoETON.  I  did  not  deal  with  them  myself,  and  I  do  not  know  all 
of  the  individuals.    I  know  some  of  tliem. 

Commissioner  Clements.  So  far  as  you  do  know? 

Mr.  Moeton.  Well,  I  would  prefer  not  to. 

Commissioner  Clements.  That  has  been  asked  everybody  else. 

Mr.  MoBTON.  I  have  not  hoard  the  testimony  that  other  people  gave. 
Have  they  given  the  names. 

Commissioner  Clements.  Yes,  sir. 

Mr.  MoETON.  I  would  rather  have  you  call  our  traffic  officers,  I  think, 
and  have  them  tell  you. 

Commissioner  Clements.  Well,  if  they  can  do  it  better — it  is  the 
fact  we  want.    That  is  all.    Will  you  have  them  furnish  it? 

Mr.  Moeton.  Yes,  sir;  we  will  be  glad  to  send  it  to  you.  I  will  be 
glad  to  post  myself  and  send  it  to  the  Commission. 

Commissioner  Clements.  If  you  will  send  us  a  statement  of  that 
sort  it  will  be  more  accurate  than  giving  it  from  memory. 

Commissioner  Peouty.  Did  you  ever  make  any  estimate  to  see  how 
much  it  cost  your  company  in  any  year  to  deviate  from  the  published 
rate-^how  much  less  you  received  than  you  would  receive? 

Mr.  Moeton.  In  regard  to  this  particular  business  ? 

Commissioner  Peoutt.  No  ;  all  your  business; 

Mr.  Moeton.  I  know  in  a  general  way. 

Commissioner  Peouty.  Taking  any  one  year,  how  much  would  it 
cost  your  railroad? 

Mr.  Moeton.  I  should  think  between  $500,000  and  $1,000,000  a  year ; 
nearer  a  half  a  million  than  a  million.  Of  course  a  good  many  of  those 
rates  are  made  for  the  promotion  of  local  industries,  and  are  perfectly 
proper  rates  to  make.  Nobody  is  affected  except  the  parties  directly 
interested.  I  heard  a  question  asked  Mr.  Bird  in  regard  to  whether 
,  these  rates  have  been  reduced  or  not. 

Some  of  us  think  that  the  rates  on  packing-house  products  and 
dressed  beef  are  lower  than  they  ought  to  be,  and  while  there  has  been 
no  reduction  probably  in  ten  years,  there  has  been  a  very  substantial 
reduction  in  twenty  years  in  these  rates,  and  there  has  been  a  reduc- 
tion in  two  ways.  There  has  been  a  direct  reduction  in  the  rate  of 
freight,  and  there  has  been  a  most  wonderful  condensation  going  on 
which  people  do  not  generally  understand.  It  used  to  be  that  the 
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Western  railroads  hauled  corn.  It  is  generally  understood  that  it  takes 
about  3  carloads  of  coi  n  to  fatten  a  carload  of  cattle;  so  it  takes  6  ear- 
loads  of  corn  to  fatten  2  carloads  of  cattle;  and  it  takes  2  carloads  of 
cattle  to  make  1  carload  of  dressed  beef;  and  we  haul  dressed  beef 
today  from  the  Missouri  Eiver  to  Chicago  at  about  the  same  rate  that 
we  used  to  get  for  hauling  a  carload  of  corn.  So  you  can  see  the 
wonderful  reduction  going  on  in  the  rate  of  freight  paid  to  the  railroads 
owing  to  the  condensation  that  has  been  going  on. 

Commissioner  Pifer.  About  one-sixth? 

Mr.  Morton.  About  one-sixth.  That  is  a  reduction  in  the  rate  of 
freight  that  the  country  generally  does  not  consider.  I  want  to 
answer  a  question  that  Commissioner  Fifer  asked.  I  do  not  think  that 
with  a  pooling  law  there  would  be  any  material  advance  in  the  rates, 
and  yet  I  think  there  might  be  specific  advances  in  the  rates  In  a  great 
many  instances.  Tliere  might  be  advances  and  also  reductions,  but  I 
think  they  would  equalize  themselves  so  that  the  rates  would  be  fairer 
tlian  they  are  to  day  and  everybody  would  be  just  as  well  satisfied.  I 
do  not  think  we  aie  justified  in  hauling  a  carload  of  beef  at  the  same 
rate  that  we  haul  a  caiload  of  cattle,  per  hundred  pounds.  I  do  not 
think  there  is  any  more  justification  for  that  than  for  hauling  a  carload  of 
furniture  at  the  same  rate  as  a  carload  of  lumber,  per  hundred  pounds. 
And  that  is  wliat  we  are  doing  from  the  Missouri  Eiver  to  Chicago. 
There  the  rate  on  dressed  beef  is  lower  than  it  ought  to  be  or  else  the 
rate  on  live  cattle  is  too  high. 

The  Chairman.  If  there  is  no  further  statement  you  care  to  make, 
Mr.  Morion,  you  will  be  excused. 

Mr.  Day.  t  want  to  ask  one  more  question,  Mr.  Morton,  regarding 
underweighing — concessions  by  false  weighing.  Does  that  obtain  at 
all  on  the  Atchison  road? 

Mr.  Morton.  Not  where  we  can  prevent  it.  If  it  is  done  anywhere, 
it  is  in  sjtite  of  the  best  efforts  we  can  put  forward  to  prevent  it.  These 
packing-liouse  shii)nic'nts  are  supposed  to  be  checked  by  an  association 
which  we  have  at  the  ])oint  of  loading.  It  is  pretty  difficult,  I  am  told, 
at  times  to  get  the  ])roi)er  weights,  and  there  are  probably  instances 
where  the  weights  are  inaccurately  given  us. 

Commissioner  Clemk.nts.  In  tills  particular  contract  you  made  for  a 
year,  did  you  deal  with  the  firm  or  their  traffic  offician 

Mr.  Morton.  I  dealt  with  their  traffic  man.  At  the  time  I  made 
that  arrangement  I  did  it  with  the  full  intention  of  publishing  that  rate 
in  case  it  became  necessary — in  case  the  other  roads  did  not  object. 
The  only  reason  we  have  not  published  it  was  out  of  deference  to  the 
other  lines. 

Commissioner  Clements.  And  to  the  shipper;  he  did  not  want  it 
published? 

Mr.  Morton.  I  do  not  think  the  shipper  wanted  it  published.  1 
think  he  preferred  to  have  it  the  way  it  was,  although  I  do  not  know 
that  any  conversation  ever  took  place  in  regard  to  that  part  of  it. 

Commissioner  Clements.  That  is  all. 

The  witness  was  excused. 

Mr.  Day.  S.  B.  Knight. 

(No  response.) 

Mr.  Day.  Mr.  McCabe  wants  to  correct  a  statement  he  made,  your 
honors. 

Mr.  McCabb.  I  want  to  correct  a  statement  I  made  this  morning 
(page  97)  wherein  I  stated  that  the  export  bills  of  lading  issued  by 
our  lines  from  Chicago  are  issued  by  Mr.  Lawrence.    I  find  that  I  was 
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mistaken  and  that  those  bills  of  lading,  the  through  bills  of  lading,  are 
issued  by  our  own  representative.    I  wanted  to  correct  that  part  of  it. 
Mr.  Day.  Mr.  Grammer,  will  you  take  the  stand, 

G.  J.  Geammbr,  being  duly  sworn,  testified  as  follows: 

Mr.  Day.  Will  you  please  give  your  full  name  and  ofBcial  relation  to 
the  Lake  Shore. 

Mr.  Gbammeb.  G.  J.  Grammer,  general  trafBic  manager  Lake  Shore 
road. 

Mr.  Day.  Tou  know  the  subject  of  inquiry  here,  Mr.  Grammer.  If 
you  will  State  to  the  Commission  what  practices  have  prevailed  on  the 
Lake  Shore  system,  or  in  which  it  has  participated  during  the  year 
1901,  or  specifically  from  July  1  or  April  1,  regarding  packing-house 
products  and  dressed  meats  in  the  way  of  concessions  in  rates. 

Mr.  Gbammbb.  Beginning  in  1901  we  maintained  published  rates  in 
good  condition.  Eates  were  restored  on  all  property  by  all  lines  and 
all  routes.  That  condition  during  January,  1901,  was  so  satisfactory 
to  me  that  I  went  to  California  and  was  gone  a  little  over  two  months. 
When  I  got  back  I  found  that  conditions  had  materially  changed  and 
they  were  the  subject  of  conferences  from  that  time.  The  dressed  beef 
had  left  us  and  they  gave  as  a  reason  that  we  were  not  meeting  condi- 
tions. Finally,  on  July  21,  at  a  full  conference  between  east-bound 
roads  at  which  information  bearing  on  the  rates  on  provisions  and 
packing-house  products  and  dressed  beef  was  fully  canvassed,  so  that 
all  understood  then  what  the  rates  were,  most  of  the  roads  published  a 
tariff  on  dressed  beef  on  a  basis  of  40  cents  from  Chicago  to  New  York. 
It  was  understood  that  the  rate  on  export  provisions  was  25  cents  and 
on  domestic  30.  In  a  few  days  it  was  shown  that  there  was  evidence 
of  an  agreement  or  contract  by  which  dressed  beef  was  taken  to  the 
seaboard  from  Chicago  for  36J  cents.  So  the  result  was  that  that  had 
to  be  met  or  we  had  to  go  out  of  the  business.  Speaking  for  the  Lake 
Shore  we  met  conditions  and  billed  the  property  at  a  fiat  rate  and  had 
no  settlement  to  make. 

Mr.  Day.  At  what  rate?  ■ 

Mr.  Gbammbk.  Boston  and  New  York  36J  cents,  and  all  the  other 
business  40  cents. 

Mr.  Day.  The  published  rate  being  at  the  time 

Mr.  Gbammeb.  Forty  cents.  The  provision  business  we  have  been 
practically  out  of  for  two  or  three  years.  I  do  not  think  we  handled  in 
1901 1  per  cent  of  the  busin  ess  from  Chicago  and  Chicago  j  unctions.  The 
reason  was  that  every  time  we  go  into  the  business  the  rates  seem  to 
go  to  pieces.  There  is  no  revenue  in  it  from  our  standpoint.  There  is 
nothing  in  it,  so  I  have  kept  out  of  the  business.  We  have  received 
more  or  less  provisions  from  different,  shippers  and  different  routes,  but 
all  our  solicitors  are  instructed  positively  not  to  solicit  provisions  at 
less  than  the  full  authorized  rate.  We  had  some  contests  and  have 
some  to-day,  as  to  whether  or  not  we  should  settle  for  that,  which  I 
have  declined  to  do.  To  give  you  an  example  about  provisions:  The 
provision  business,  taken  from  Chicago, .  the  minimum  weight — and 
that  is  generally  the  maximum — ^is  28,000  pounds.  At  least  75  per 
cent  of  the  provision  business  which  originates  in  Chicago  and  in  the 
west  is  export.  That  is  explained:  Nearly  all  the  cattle  produced  in 
Indiana,  Ohio,  Michigan,  and  Pennsylvania,  cattle  and  hogs,  are  ship- 
ped east  as  live  stock,  and  a  very  large  percentage  of  those  are  slaugh- 
tered there  and  sold.  Two  or  three  of  the  largest  slaughterhouses  in 
the  country  are  in  Boston  and  there  are  four  or  five  in  New  York.    So 
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dressed  meats  in  New  York  are  worth  more  money  than  the  western 
dressed  meats  at  all  time,  and  any  one  familiar  with  that  knows  that  to 
be  true.  So  a  large  percentage  of  the  dressed  meats  that  go  east  are 
for  export,  whether  they  originated  on  the  river,  at  Chicago,  Peoria, 
or  wherever  packed. 

The  Chairman.  Do  you  mean  dressed  meats  or  provisions? 

Mr.  Grammer.  Dressed  meats,  I  mean.  We  speak  of  dressed  meats 
as  fresh  meats.    Provisions  mean  all  the  articles  taking  provision  rates. 

The  Chairman.  You  are  reallyspeakingofprovisions  and  not  dressed 
beef? 

Mr.  Grammer.  Yes,  sir.  Provisions  mean  cut  meats,  lard,  and  all 
packing-bouse  products  outside  of  dressed  meats,  shipped  as  fresh  meat, 
such  as  fresh  beef  and  sheep,  etc.  I  was  going  to  say,  to  explain  my 
position,  take  a  car  of  provisions  at  a  minimum  weight  of  28,000  pounds 
that  originates  at  Chicago.  The  rate  is  25  cents.  That  is  about  the 
maximum  rate  obtained  this  year,  1901,  and  that  means  $70  a  car.  We 
pay  out  of  that  to  the  stock  yards  $2.40  a  car  for  switching,  we  pay  $15 
car  mileage  for  a  round  trip  of  the  car,  and  at  New  York  we  pay  3 
cents  a  hundred  lighterage;  that  is  $2.40  and  $15,  $17.40,  and  $8.40— 
$25.80,  which  we  pay  out  of  that  rate  as  absolute  arbitraries.  That 
leaves  the  Lake  Shore  $16  or  $17  net  for  hauling  that  car  to  Buffalo, 
with  the  return  car  empty,  and  we  have  to  give  practically  passenger 
service  to  that  traific.  I  think  it  is  unremunerative  business,  and  I 
have  always  taken  the  position  that  we  did  not  want  any  provisions  on 
the  Lake  Shore  road  at  less  than  the  full  tariff  rate,  whatever  that 
might  be.  The  dressed  beef  minimum  will  average  22,000.  That  car  is 
subject  to  the  same  arbitraries  and  mileage.  The  lighterage  is  3  cents  a 
hundred,  which  would  be  $6.60  instead  of  $8.40,  and  it  is  subject  to  the 
same  service  eastbound  and  westbound  as  to  movement;  and  there  is 
not  1  per  cent  of  those  cars  loaded  east  with  dressed  beef  that  are  loaded 
with  any  freight  coming  west.  There  may  be  a  few  apples  during  the 
fruit  season,  or  something  of  that  kind.  As  I  said  before,  we  handle 
that  business  on  a  flat  billing.  There  is  no  voucher  to  make  out,  no 
settlements.  When  there  is  any  settlement  of  that  character,  we  have 
a  method  of  settling  which  is  substantially  as  follows:  If  the  rate  is 
made  from  Chicago,  the  Chicago  officer  O.  K.'s  the  account.  That  is 
sent  to  the  line  manager.  He  audits  it  and  settles  it.  I  never  see  the 
voucher.  I  never  approved  a  voucher  and  never  would  approve  one 
that  carries  a  rebate. 

Mr.  Day.  Who  does  it  for  your  road? 

Mr.  Grammer.  We  do  not  have  it  done  on  our  road.  It  is  settled  in 
the  line  account.  The  auditor  is  there  and  sees  that  the  proper  charge 
is  made  against  the  road. 

Mr.  Day.  You  say  your  agent  is  at  the  line-offlce  settlement? 

Mr.  Grammer.  He  simply  O.  K.'s  the  account.  If  the  shipper  puts 
in  a  claim  against  us,  he  simply  O.  K.'s  it  as  to  whether  the  amount  is 
correct.  Then  it  is  sent  to  the  line  manager.  The  line  manager  has 
a  billing  check  and  the  record  to  see  that  it  is  correct,  and  then  a 
representative  of  the  auditing  department  checks  those  accounts 
and  he  is  authorized  to  pay,  and  we  are  charged  in  the  line  account  our 
proportion. 

Mr.  Day,  Is  there  no  approval  of  any  general  oflBcer? 

Mr.  Grammer.  No,  sir. 

Mr.  Day.  That  is  all  under  your  general  supervision! 

Mr.  Grammer.  Every  rate  made,  I  give  the  authority — of  any  kind. 

Mr.  Day.  And  where  a  rebate  is  paid  your  share  of  the  rebate  is 
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collected  through  the  fast  freight  line  agency  and  he  disburses  the 
money? 

Mr.  Geammbb.  Yes;  that  is,  he  collects  it  from  us. 

Mr.  Day,  And  pays  it  to  the  shipper? 

Mr.  Gkammeb.  Yes,  sir.  I  have  heard  a  question  asked  here  of 
almost  every  persou,  as  to  whether  or  not  the  export  rates  can  be  pub- 
lished. It  seems  to  me  they  ought  to  understand  that  very  thoroughly. 
Theoretically  it  looks  very  nice,  but  it  is  a  question  whether  it  can  be 
done  unless  a  new  situation  obtains.  1  will  explain  that.  If  the  rate 
on  provisions  from  Chicago  to  New  York  is  27  cents  and  from  Chicago 
to  Baltimore  it  is  24  cents,  very  frequently  the  same  ocean  rate  is  in 
effect  from  Baltimore  and  New  York,  so  a  line  competing  by  New  York 
with  a  combination  of  rates,  in  order  to  get  the  business  has  to  cut  the 
rate  3  cents,  and  it  is  no  unusual  thing  that  a  line  working  via  Port- 
land will  make  the  rate  via  Baltimore.  So,  if  you  undertake  in  that 
case  to  publish  the  rate,  you  would  have  a  different  tariff  on  every 
shipment.  So  in  theory  it  looks  very  pretty,  but  in  practice  it  will 
not  work.  There  is  another  solution.  If  a  legitimate  combination  is 
really  made  through  Baltimore  that  is  lower  than  can  be  made  by  any 
other  route,  let  the  other  roads  stay  out  of  the  export  trafflc,  and  then 
it  might  regulate  itself  by  the  ocean  carriers  making  a  lower  rate. 
That  probably  has  been  tried  for  years.  It  has  never  worked.  Another 
thing  about  this  export  rate,  making  it  5  cents  less  than  the  domestic 
rate,  the  presumption  was,  and  the  instructions,  that  this  rate  should 
be  billed  flat  wherever  there  was  actually  an  export  bill  of  lading 
issued  under  a  through  contract.  That  of  itself  insured  the  absolute 
delivery  to  the  vessel,  so  it  could  not  be  diverted 'domestically.  But 
theie  were  a  great  many  provisions  that  would  be  shipped  to  New 
York  in  care  of  the  export  agent,  and  there  was  evidence  last  spring 
of  that  beiug  tampered  with,  so  we  adopted  the  plan  that  that  property 
would  be  billed  at  the  domestic  rate  and  when  it  was  exported  it  would 
be  corrected  back  to  the  export  rate.  That  prevented  the  manipulation 
of  the  export  rate  of  domestic  business. 

Mr.  Day.  This  traffic  on  which  you  make  concessions,  when  was  the 
first  concession  made  last  year? 

Mr.  Geammee.  I  do  not  know  exactly.  We  felt  that  the  rate  was 
absolutely  maintained  from  the  1st  of  January. 

Mr.  Day.  Up  to  when? 

Mr.  Geammee.  From  the  1st  of  January  up  to  about  the  1st  of 
March  it  was  by  a  good  many  lines;  by  some  it  was  not.  Subse- 
quently it  developed — our  own  shippers  produced  evidence  that  they 
were  shipping  by  other  roads  for  less  money.  Then  the  question  came 
up  whether  we  would  settle  with  them.  Those  things  are  all  bones  of 
contention.  It  takes  a  long  time  sometimes  to  dispose  of  them.  Our 
method  is  to  try  and  do  it  without  making  a  fuss.  That  business 
would  be  over  our  belt  lines,  and  we  would  probably  have  it  corrected 
through  the  billing.    I  do  not  think  that  was  done  prior  to  June. 

Mr,  Day.  You  think  that  prior  to  June  1  your  road  absolutely  main- 
tained its  published  tariffs? 

Mr.  Geammee.  No,  I  will  not  say»that;  but  we  came  as  near  doing 
it  as  we  have  done  any  time  in  six  months  for  the  past  several  years. 
There  were  instances 

Mr.  Day.  You  mean  in  instances  you  did  meet  the  cut? 

Mr.  Geammee.  Yes,  sir.  We  are  not  the  originating  line.  Where 
ve  get  it  from  a  conaection  we  frequently  join  in  tiiat. 
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Mr.  Day.  Take  the  instances  where  you  are  the  originating  line  and 
met  the  cut  prior  to  June  1,  in  whose  behalf  did  you  meet  that? 

Mr.  Gbammeb.  If  we  met  any  cuts  then  it  applied  to  that  particular 
business. 

Mr.  Day.  Who  were  they? 

Mr.  Gbammee.  Our  principal  houses  were  Armour  &  Co.,  Swift  & 
"Co.,  and  Morris.  They  are  the  principal  ones.  We  get  none  from 
Hammond.    We  have  no  connection  with  them. 

Mr.  Day.  How  much  concession  was  made  in  those  three  instances 
you  speak  of  prior  to  June  1? 

Mr.  Grammer.  I  do  not  believe  they  had  any  concession  given. 
There  was  a  contention  about  it,  but  we  had  no  agreed  concession;  but 
I  think  after  June  we  settled  on  5  cents  a  hundred. 

Mr.  Day.  That  was  done  by  correcting  the  billing? 

Mr.  Grammer.  Correcting  the  billing. 

Mr.  Day.  You  had  no  vouchers? 

Mr.  Grammeb.  No,  sir. 

Mr.  Day.  Well,  if  you  corrected  the  billing  there  must  have  been  a 
refund? 

Mr.  Gbammeb.  Well,  they  are  large  shippers,  and  we  always  hold 
some  money  of  theirs. 

Mr.  Day.  Oh,  you  simply  give  them  credit  for  it. 

Mr.  Gbammeb.  Yes,  sir. 

Mr.  Day.  Who  approved  of  those  credits? 

Mr.  Gbammeb.  Wherever  a  matter  of  that  kind  is  done  the  state- 
ment is  made  up  and  the  auditor  always  has  knowledge  of  it. 

Mr.  Day.  Where  does  he  get  his  information  ? 

Mr.  Gbammeb.  He  gets  his  information  through  my  office  indirectly. 

Mr.  Day.  In  the  form  of  written  instructions? 

Mr.  Gbammeb.  In  a  case  of  that  kind  I  generally  take  the  paper  up 
to  him  and  tell  him  that  is  correct.    We  are  all  in  the  same  building. 

Mr.  Day.  How  long  did  you  keep  in  this  concession  of  5  cents  after 
you  first  put  it  in  ? 

Mr.  Grammer.  We  did  not  have  a  concession  in  until  after  June, 
and  then  on  a  flat  billing. 

Mr.  Day.  How  long  did  yon  keep  in  this  flat  billing? 

Mr.  Gbammer.  Until  January  Ist. 

Mr.  Day.  Twenty-five  cents  to  New  York? 

Mr.  Grammer.  On  provisions,  25  cents. 

Mr.  Day.  And  fresh  meats? 

Mr.  Grammeb.  Thirty-six  and  three-quarters  cents. 

Mr.  Day.  Are  you  carrying  now  on  those  rates? 

Mr.  Grammeb.  No,  sir;  we  have  no  agreement  with  any  shipper  in 
the  world  on  anything. 

Mr.  Day.  Have  you  an  understanding  that  if  others  do  it  you  will 
conform  to  the  rate? 

Mr.  Gbammeb.  No,  sir;  I  have  made  up  my  mind  that  in  the  future 
it  will  be  on  the  open  tariff  and  everybody  will  have  to  dance  to  that 
music.  I  am  out  of  patience  with  that  method  of  doing  business.  I 
know  we  will  make  no  friends,  but  I  am  tired  of  it. 

Mr.  Day.  On  export  trafSc  that  has  its  origin  here,  do  you  issue 
through  bill  to  foreign  ports? 

Mr.  Gbammeb.  Yes,  sir;  that  is  done  through  our  line  office,  fast 
freight  line  office. 

Mr.  Day.  You  have  your  own  lines  of  steamers? 
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Mr.  Gbammer.  Yes,  sir;  we  have  fonr  lines  working  over  the  Lake 
Shore— the  Red  Line 

Mr.  Day.  I  mean  lines  of  steamers, 

Mr.  Geaiimbb.  No,  we  have  no  line  of  steamers.  We  work  with  the 
public  steamers.  We  have  ii  foreign  agent  at  Boston,  New  York,  and 
Philadelphia — coutribnte  to  his  salary  and  he  makes  the  contract. 

Mr.  Day.  Has  your  line  participated  in  any  arrangement  during 
the  past  year  by  which  traffic  was  taken  at  the  going  export  rate  plus 
the  steamer  rate  and  subsequently  that  rate  was  corrected  and  reduced 
by  a  division  between  the  railroad  company  and  steamship  company? 

Mr.  GrAmmbb.    No.    I  do  not  know  anything  about  it. 

Commissioner  Olbmbnts.  Your  road  terminates  at  Buffalo? 

Mr.  Geammeb.  At  Buffalo. 

Commissioner  Olbmbnts.  Do  your  connections  east,  respecting  ship- 
ments of  the  kind  you  have  testilicd  about  that  originate  at  Chicago, 
participate  in  the  shrinkage  of  the  rate? 

Mr.  Geammbb.  Always.  Whatever  the  rate  is,  they  get  their  per- 
centage. 

Commissioner  Clements.  They  get  their  percentage  of  the  rate? 

Mr.  Geammee.  Onthebasisof  the  mileage,  whatever  tlierate  may  be. 

Commissioner  Clements.  So  they  siiare  in  the  slirinkage  with  you 
to  Boston? 

Mr.  Geammee.  To  Boston,  New  York,  and  every  point  east  of  Buf- 
falo, by  every  road. 

Commissioner  Clements.  At  what  other  places  east  of  Chicago  do 
you  get  products  of  this  kind? 

Mr.  Geammee.  The  only  [)lace  we  have  is  Cleveland. 

Commissioner  Clements.  How  have  the  rates  been  there  the  past 
few  years? 

Mr.  Geammeb,  The  Cleveland  situation  is  always  a  troublesome  one 
with  us,  because  we  aie  hardly  ever  in  the  provision  business  here,  and 
wo  endeavor  to  keep  those  people  on  a  level  with  the  Chicago  basis. 

Commissioner  Clements.  Do  they  get  a  cut  corresponding? 

Mr.  Geammee,  Practically  so,  and  we  settle  that  by  a  correction  of 
the  billing. 

Commissioner  Clements.  Do  you  know  how  it  was  in  respect  to 
your  connections  east  in  dealing  with  Buffalo? 

Mr.  Geammee.  I  do  not  know  anything  about  that. 

Commissioner  Clements.  You  do  not  know  whether  they  get  a  cut? 

Mr.  Geameeb.  No,  sir. 

Commissioner  Clememts.  There  are  some  packing  houses  there  of 
some  importance,  are  there  not? 

Mr.  Gbammee.  1  think  not.  There  used  to  be  one,  but  I  do  not  think 
they  amount  to  anything  now.  The  Dold  people  were  tliere.  I  do  not 
think  there  is  a  house  in  Buffalo  that  does  a  regular  paclcing-house 
business — export  business. 

Commissioner  Clements,  I  do  not  mean  export, 

Mr.  Gbammee,  I  do  not  believe  there  is  a  house  there  now  that 
amounts  to  much. 

Commissioner  Clements.  Do  you  mean  by  that  absolutely  none  or 
that  they  are  not  important? 

Mr.  Geammeb,  Well,  I  guess  there  may  be  two  or  three  small  houses 
but  they  are  not  a  factor  in  the  shipment.  It  is  more  a  domestic  ques- 
tion with  them. 

Commissioner   Clements.  Bate  cutting  from  the   west    such  as 
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described  here  to  day  would  be  very  severe  ou  them,  little  or  big,  unless 
they  shared  in  it,  would  it  not? 

Mr.  Gbammeb.  1  have  no  doubt  that  any  house  in  Buffalo  affected 
by  that  would  be  amply  protected  by  eastern  roads. 

Commissioner  Clements.  Can  you  give  a  statement  of  all  shipments 
over  your  road  the  past  year  showing  the  difference  between  the  pub- 
lished rate  and  actual  rate,  whether  adjusted  by  rebate  or  otherwise? 

Mr.  Grammee.  I  think  that  could  be  done  but  1  would  have  to  have 
the  consent  of  our  attorneys  and  general  officers  to  that  effect. 

Commissioner  Clements,  It  is  a  thing  that  can  be  done? 

Mr.  Geammer.  It  is  a  possibility,  yes,  sir. 

Commissioner  Clements.  And  showing  the  amount  borne  by  your 
connections  east  in  each  case? 

Mr.  Geammek.  Showing  the  whole  thing,  yes,  sir. 

Commissioner  Clements.  That  is  all. 

The  Chairman.  That  seems  to  be  all. 

The  witness  was  excused. 

Mr.  Day.  I  think  1  have  called  all  the  witnesses  I  have,  your  honors, 
that  are  present. 

The  Chairman.  Gentlemen,  I  may  say,  for  the  information  of  those 
interested,  that  in  the  judgment  of  the  Commission,  it  is  not  necessary 
to  take  any  more  testimony  in  this  proceeding  during  this*  visit.  Such 
witnesses  as  are  in  attendance  will,  therefore,  be  excused  until  they 
are  requested  to  meet  us  at  some  other  time  and  place;  that  is,  in  this 
particular  investigation  we  have  had  up  to-day,  in  the  matter  of  rates 
on  packing-house  products.    We  will  now  adjourn. 

At  6.20  o'clock  the  Commission  adjourned. 
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MILK  PBODXrCEBS'  PROTECTIVE  ASSOCIATIOIT,  COMPLAINANT, 
V.  THE  DELAWARE,  LACKAWANNA  AND  WESTERN  RAILROAD 
COMPANY;  NEW  YORK,  ONTARIO  AND  WESTERN  RAILWAY 
COMPANY;  NEW  YORK,  LAKE  ERIE  AND  WESTERN  RAILROAD 
COMPANY,  AND  J.  G.  M'CULLOUGH  AND  E.  B.  THOMAS,  THE  RE- 
CEIVERS THEREOF;  NEW  YORK,  SUSftTJEHANNA  AND  WEST- 
ERN RAILROAD  COMPANY;  PENNSYLVANIA,  POUGHKEEPSIE 
AND  BOSTON  RAILROAD  COMPANY,  AND  HENRY  H.  KINGSTON, 
THE  RECEIVER  THEREOF;  LEHIGH  VALLEY  RAILROAD  COM- 
PANY; NEW  YORK,  NEW  HAVEN  AND  HARTFORD  RAILROAD 
COMPANY;  LEHIGH  AND  HUDSON  RIVER  RAILWAY  COMPANY; 
THE  PRESIDENT,  MANAGERS,  AND  COMPANY  OF  THE  DELA- 
WARE AND  HUDSON  CANAL  COMPANY;  ALBANY  AND  SUSQUE- 
HANNA RAILROAD  COMPANY;  PHILADELPHIA,  READING  AND 
NEW  ENGLAND  RAILROAD  COMPANY,  AND  J.  K.  O.  SHERWOOD, 
RECEIVER  THEREOF;  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY;  WEST  SHORE  RAILROAD  COM- 
PANY; WALLKILL  VALLEY  RAILROAD  COMPANY;  ULSTER  AND 
DELAWARE  RAILROAD  COMPANY;  ELMIRA,  CORTLAND  AND 
NORTHERN  RAILROAD  COMPANY;  LEHIGH  AND  NEW  ENG- 
LAND RAILROAD  COMPANY,  AND  THE  ERIE  RAILROAD  COM- 
PANY, DEFENDANTS. 

Decided  March  13, 1897. 

1.  The  complaining  Milk  Producers'  Association,  whether  representing  its  own 

members,  or  specially  authorized  to  represent  other  shippers,  or  assum- 
ing in  addition  to  represent  shippers  engaged  in  the  same  industry  on 

.some  of  the  defendant  lines,  was  entitled  to  bring  and  maintain  this  pro- 
ceeding, affecting  rates  on  milk  supplied  for  a  common  market,  against  all 

•the  defendants  engaged  in  carrying  for  that  market.  A  defendant  carrier 
is  not  entitled  to  have  a  complaint  dismissed  as  to  it  "because  of  the 
absence  of  direct  damage  to  the  complainant,"  and  it  is  the  duty  of  the 
Commission,  under  express  direction  in  the  act,  to  "  execute  and  enforce  " 
the  provisions  of  the  statute. 

2.  The  defendajit,  The  New  York,   Susquehanna  and  Western  Railroad  Com- 

pany, engaged  In  the  transportation  of  milk  and  cream  from  points  in 
the  St^te  of  New  York  through  the  State  of  New  Jersey  to  the  city  of 
New  York,  Is  subject  to  regulation  under  the  act  to  regulate  commerce 
in  respect  of  such  transportation. 

3.  Charging  the  same  aggregate  rates  on  like  traffic  for  longer  and  shorter  dis- 

tances over  the  same  line,  in  the  same  direction,  does  not  contravene  the 
provisions  of  section  4  of  the  act  to  regulate  commerce. 

4.  The  free  transportation  of  shippers  or  dealers  between  State  or  interstate 

points  on  account  of  interstate  freight  traffic  furnished  to  the  carrier 
is  unlawful. 

5.  Whether  an  agreement  entered  into  by  a  carrier  mainly  for  the  purpose  of 

developing  Its  milk  traffic,  and  under  which  compensation  is  afforded  to 
the  other  contracting  party  equal  to  a  considerable  share  of  tlif  gross 
receipts  from  such  traffic,  Involves  extravagant  expenditure  of  revenue 
and  Is  disadvantageous  to  the  carrier.  Is  matter  for  It  to  determine;  but 
extraordinary  or  vmnecessary  cost  of  operation  or  management  can  not 
be  permitted  to  excuse  unreasonable  or  unjust  rates,  discriminations, 
preferences,  or  prejudices. 

6.  Charging  the  same  rate  per  quart  on  milk  in  40-quart  cans  and  in  bottles, 

usually  of  1-quart  capacity,  and  packed  in  cases,  found  to  constitute 
discrimination  In  favor  of  the  bottle  method  of  shipment,  but  for  reasons 
stated,  Eeld,  that  the  proper  reMtlon  of  rates  as  between  can  and  bottle 
milk  from  all  points  of  shipment  need  not  now  be  determined. 
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7.  A  uniform  or  blanket  rate  on  milk  and  also  on  cream  from  all  stations  on 

the  defendant  lines  to  Weeliawken,  Hoboken,  and  Jersey  City,  N.  J.,  or 
through  Jersey  City  to  New  York,  N.  Y.,  namely,  i!2  cents  on.  milk  and  50 
cents  on  cream  per  can  of  40  quarts,  regardless  of  distance  or  difference 
in  amount  of  service  rendered.  Held,  to  be  unreasonable,  unjust,  and 
unduly  prejudicial  and  disadvantageous  to  producers  and  shippers  nearer 
the  points  of  delivery,  and  in  violation  of  sections  1  and  3  of  the  act  to 
regulate  commerce. 

8.  Upon  all  the  facts  and  circumstances,  including  the  peculiarities  of  defend- 

ants' milk  and  cream  transportation  service,  Meld: 

That  instead  of  the  present  method  of  charging  uniform  rates  per 
40-quart  can  of  32  cents  on  milk  and  50  cents  on  cream  from  all  inter- 
state shipping  stations  on  the  defendant  lines  west  of  the  Hudson  River 
to  the  respective  points  of  delivery  in  Weehawken,  Hoboken,  and  Jersey 
City,  N.  J.,  there  should  be  at  least  four  divisions  or  groups  of  stations, 
the  first  group  extending  40  miles  from  the  terminal  in  New  Jersey;' the 
second,  covering  a  distance  of  60  miles  and  ending  about-lOO  miles  from 
such  terminal ;  the  third,  embracing  stations  within  the  next  90  miles 
and  extending  about  190  miles  from  the  terminal ;  and  the  fourth,  com- 
prising stations  beyond  190  miles  from  the  point  of  delivery. 

That  the  rates  charged  on  milk  in  40-quart  cans  should  not  exceed  23 
cents  from  the  first  or  40-mile  group  of  stations,  26  cents  from  the  sec- 
ond or  60-mile  group,  nor  29  cents  from  the  third  or  90-mile  group,  and 
that  the  present  rate  of  32  cents  from  stations  more  distant  than  190 
miles  is  not  unreasonable;  that  a  rate  on  cream  in  cans,  which  is  18 
cents  higher  than  the  rate  on  milk  in  40-quart  cans,  the  present  differ- 
ence, is  not  unreasonable  or  unjust;  that  such  group  distances  and  rates 
should  apply  on  the  branches  as  well  as  on  the  main  lines,  and  that 
the  resulting  relations  of  rates  should  be  maintained ;  that  any  reduction 
that  may  be  made  in  the  present  rate  per  quart  on  milk  or  cream  in  bot- 
tles should  be  followed  by  a  corresponding  change  in  the  rate  for  each 
group  on  milk  or  cream  in  40-quart  cans. 

That  the  distance  on  the  Ulster  and  Delaware  road  covered  by  the 
third  group  should  be  limited  to  30  miles,  and  stations  on  that  road  more 
than  130  miles  from  Weehawken  via  the  West  Shore  Road  should  con- 
stitute its  fourth  group ;  that  by  short-line  distances  all  points  on  the 
Wallkill  Valley  and  Lehigh  and  Hudson  River  roads  are  within  tlie 
second  group,  and  rates  from  such  stations  should  not  exceed  those 
applicable  for  the  second  group;  that  the  Brie  Railroad  Company  should 
charge  third-group  rates  from  points  on  its  Carbondale  branch  which  can 
be  reached  over  distances  less  than  190  miles  via  the  Scranton  branch  of 
the  Ontario  and  Western,  and  such  relief  from  the  operation  of  the  fourth 
section  is  granted  to  the  Erie  Company  as  may  be  necessary  to  enable 
it  to  lawfully  make  such  charges  effective ;  that  the  defendant,  the  New 
York,  Susquehanna  and  Western  Railroad  Company,  is  entitled  on  ship- 
ments of  milk  and  cream  from  New  York  points  which  it  carries  through 
New  Jersey  and  delivers  in  New  York  City  to  charge  such  an  addition 
to  its  rate  to  Jersey  City,  N.  J.,  as  is  reasonably  warranted  by  the  greater 
cost  of  delivery  in  New  York  City. 

Evarts,  Choate  &  Beaman,  for  complainant. 

John  J.  Beattie,  for  Lehigh  and  Hudson  Eiver  Railway  Company. 

Rogers,  Locke  &  Milburn,  for  Delaware,  Lackawanna  and  Western 
Railroad  Company. 

John  B.  Kerr,  for  New  York,  Ontario  and  Western  Railway  Com- 
pany. 

F.  I.  Gowen  and  F.  H.  Janvier,  for  Lehigh  Valley  Railroad  Com- 
pany. 

Ashbel  Green,  for  New  York  Central  and  Hudson  River  Railroad 
Company,  West  Shore  Railroad  Company,  and  the  WallkiU  Valley 
Railroad  Company. 

Henry  W.  Taft,  for  New  York,  New  Haven  and  Hartford  Rail- 
road Company. 

Stetson,  Tracy,  Jennings  &  Russell,  for  New  York,  Lake  Erie  and 
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Western  Eailroad  Company  and  receivers,  and  Erie  Eailroad  Com- 
pany. 

Amos  Van  Etten,  for  Ulster  and  Delaware  Railroad  Company. 

Leopold  Wallach  and  Alfred  A.  Cook,  for  New  York,  Susquehanna 
and  Western  Railroad  Company. 

David  Willcox  and  Lewis  E.  Carr,  for  the  Delaware  and  Hudson 
Canal  Company,  and  Albany  and  Susquehanna  Railroad  Company. 

F.  R.  Gilbert  and  George  W.  Ray,  for  producers  of  milk  at  longer- 
distance  points. 

Report  and  Opinion  op  the  Commission. 

Bt  The  Commission: 

The  complaint  in  this  case  is  directed  against  defendants'  practice 
of  charging  for  the  transportation  of  either  milk,  buttermilk,  or  cream 
to  their  terminals  at  Weehawken,  Jersey  City,  or  Hoboken,  N.  J.,  or 
New  York,  N.  Y.,  a  group  or  blanket  rate  from  all  shipping  stations 
on  their  respective  lines,  regardless  of  distance.  Upon  this  basis  of 
complaint  the  petitioner  alleges  as  follows : 

1.  That  the  petitioner  is  a  voluntary  association  of  farmers  and 
milk  producers  and  other  persons  interested  in  "milk  production, 
having  its  principal  office  and  place  of  business  at  Chester,  N.  Y. ; 
that  it  makes  this  complaint,  not  only  on  behalf  and  in  the  interest  of 
itself  and  its  members,  but  also  on  behalf  of  all  other  farmers,  produ- 
cers and  shippers  of  cream,  milk,  and  buttermilk  from  all  shipping 
points  for  such  traffic  on  defendants'  roads  to  the  cities  of  Hoboken, 
Weehawken,  Jersey  City,  and  New  York;  and  that  its  members  and 
those  whom  it  represents  ship  and  transport  over  the  defendant  lines 
every  day  of  each  year  large  quantities  of  milk,  cream,  and  butter- 
milk, aggregating  many  carloads  daily,  from  various  shipping  points 
on  such  lines  in  the  States  of  New  York,  Pennsylvania,  Massachusetts, 
and  Connecticut  to  said  places  of  destination. 

2.  That  the  defendants,  engaged  as  common  carriers  by  railroad  in 
the  transportation  of  property  by  continuous  carriage  or  shipment 
between  points  in  New  York,  Pennsylvania,  Massachusetts,  and  Con- 
necticut, and  points  in  New  Jersey  and  New  York,  are  subject  to  the 
provisions  of  the  act  to  regulate  commerce  and  acts  amendatory 
thereof  or  supplementary  thereto. 

3.  That  the  rates  charged  by  the  defendants  are  50  cents  per  can 
for  cream  and  32  cents  per  can  for  milk  and  buttermilk  from  all 
shipping  points  in  the  States  of  New  York  and  Pennsylvania  to 
Jersey  City,  Hoboken,  and  Weehawken,  in  the  State  of  New  Jersey, 
and  45  cents  and  50  cents  per  can  for  cream,  and  25  cents  and  32  cents 
per  can  for  milk  and  buttermilk,  as  the  case  may  be,  depending  upon 
the  route,  from  all  shipping  points  in  the  States  of  Massachusetts 
and  Connecticut  to  the  city  of  New  York,  in  the  State  of  New  York, 
and  to  Weehawken,  in  the  State  of  New  Jersey,  including  the  return 
carriage  of  said  cans  when  empty  to  said  shipping  points ;  that  said 
cans  when  filled  weigh  100  pounds,  or  thereabouts,  and  when  empty 
about  20  pounds;  thaj;  the  same  rates  are  maintained  and  charged 
on  said  commodities  for  all  distances,  however  short  or  long,  from 
said  Jersey  City,  Hoboken,  and  Weehawken,  and  said  city  of  New 
York,  respectively,  such  distances  in  some  cases  exceeding  300  miles ; 
that  the  rates  charged  by  said  defendants  are  a  very  large  percentage 


944  APPENDIX   H. 

of  the  entire  value  of  the  cream,  milk,  and  buttermilk  carried,-  are 
purely  arbitrary,  are  not  at  all  graduated  upon  the  distance  of  the 
terminal  from  the  shipping  points,  nor  based  to  any  extent  upon  the 
value  of  the  product  carried,  or  upon  the  cost  of  carriage  to  the 
defendants,  or  upon  any  special  service  rendered.;  that  other  similar 
classes  of  freight  and  farm  produce  of  equal  value,  such,  for  example, 
as  butter  and  cheese,  composed  of  the  same  elements  as  milk  and 
cream,  together  with  fresh  fruits  and  vegetables  of  a  perishable 
nature,  designed  for  the  supply  of  a  like  special  market,  and  requir- 
ing a  like  special  train  service,  are  transported  by  said  defendants 
upon  the  same  trains  carrying  said  milk  and  cream,  as  well  as  upon 
other  trains,  from  the  shipping  points  aforesaid  to  said  Jersey  City, 
Hoboken,  and  Weehawken,  and  said  city  of  New  York  for  a  very 
much  less  rate,  although  the  character  of  the  transportation,  risk, 
and  service  are  in  all  respects  the  same  as  to^such  other  articles; 
that  for  these  and  many  other  reasons  said  rates  and  charges  on 
cream,  milk,  and  buttermilk,  made  and  exacted  by  said  defendants, 
are  not  reasonable  and  just  within  the  meaning  of  said  act  to  regu- 
late commerce,  but  are  now,  and  for  a  great  many  years  have  been, 
unjust  and  unreasonable,  both  in  themselves  and  relatively,  as  com- 
pared with  the  rates  charged  by  the  defendants  for,  and  with  the 
defendants'  classification  of,  other  similar  merchandise  and  like  kinds 
of  traffic  between  the  same  points;  and  that  all  of  said  rates  are  in 
violation  of  the  provisions  of  said  act  to  regulate  commerce  as 
amended. 

4.  That  for  the  same  reasons  such  rates  and  charges  constitute 
unjust  discriminations  in  the  rates  which  are  demanded,  collected, 
and  received  by  said  defendants,  respectively,  from  the  milk  pro- 
ducers represented  by  complainant,  in  view  of  the  fact  that  said 
defendants  respectively  demand,  collect,  and  receive  from  other  per- 
sons, for  a  like  and  contemporaneous  service  in  the  transportation  of 
like  Ivinds  of  traffic  as  aforesaid,  under  not  only  substantiallj'  similar 
but  identical  circumstances  and  conditions,  a  much  less  rate  of  com- 
pensation, and  that  the  rates  and  charges  of  said  defendants  as  afore- 
said are,  therefore,  in  violation  of  said  act  to  regulate  commerce  as 
amended. 

That  the  defendant,  the  Lehigh  Valley  Railroad  Company,  espe- 
cially, has  thus  violated  said  act  to  regulate  commerce,  and  has,  by 
special  agreement  or  otherwise,  made  a  special  rate  for  and  furnished 
special  facilities  to  the  association  known  as  the  Farmers'  Dairy  Dis- 
patch, by  which  said  dispatch  is  enabled  to  control  the  transportation 
of  substantially  all  of  the  cream,  milk,  and  buttermilk  transported 
over  that  railroad  for  the  special  and  sole  advantage  arid  benefit  of 
said  defendant  and  said  Farmers'  Dairy  Dispatch.  That  the  defend- 
ant, the  Delaware,  Lackawanna  and  Western  Railroad  Company,  has 
also  in  like  manner  especially  violated  said  act  to  regulate  commerce 
by  its  special  contract  or  arrangement  with  an  association  known  as 
the  "  Produce  Dispatch." 

5.  That  the  rates  charged  by  the  defendants  for  so  transporting 
over  their  various  lines  or  routes  the  cream,  milk,  and  buttermilk  of 
said  producers  and  shippers  are  no  less  for  shorter  than  for  longer 
distances,  are  not  graduated  on  account  of  distance  or  mileage,  and 
constitute  an  undue  and  unreasonable  preference  and  advantage 
extended  by  said  defendants  to  particular  persons  and  localities,  and 
subject  said  milk  producers  in  the  States  of  New  York  and  Connecti- 
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cut  who  are  nearer  the  terminals  at  Jersey  City,  Hoboken,  and  Wee- 
hawken,  and  at  the  city  of  New  York,  as  to  their  particular  descrip- 
tion of  traffic,  to  undue,  unjust,  and  unreasonable  prejudice  and  disad- 
vantage, in  favor  of  other  persons  in  other  localities  farther  removed 
from  the  said  terminals,  and  in  favor  of  other  persons  whose  traffic  is 
a  like  kind  of  traffic,  carried  under  identical  circumstances  and  condi- 
*tions,  and  that  the  rates  and  charges  of  said  defendants  as  aforesaid 
are  in  this  respect  also  in  violation  of  the  terms  of  said  act  to  regulate 
commerce  as  amended. 

6.  That  said  rates  do,  in  almost  every  instance  constitute  a  further 
violation  of  said  act  to  regulate  commerce,  as  amended,  in  that  such 
rates  and  charges  result  in  greater  compensation  for  the  transporta- 
tion of  like  kinds  of  property,  under  substantially  similar  circum- 
stances and  conditions,  for  a  shorter  than  for  a  longer  distance  over 
the  same  line  or  lines  of  connected  roads  in  the  same  direction,  the 
shorter  distance  being  included  within  the  longer  distance. 

7.  That  petitioner  refers  to  and  makes  a  part  of  its  petition  the 
classifications  and  various  schedules,  rates,  and  charges  adopted  and 
used  by  the  defendants,  and  on  file  in  the  office  of  this  Commission, 
for  Ihe  transportation  of  cream,  milk,  buttermilk,  butter,  cheese,  fresh 
fruits,  fresh  vegetables,  dressed  meats,  horned  cattle,  wheat,  corn, 
oats,  flour,  and  other  similar  products. 

The  petitioner  prays  for  an  order  commanding  the  defendants,  and 
each  of  them,  to  wholly  cease  and  desist  from  the  aforesaid  viola- 
tions of  the  provisions  of  said  act  to  regulate  commerce,  as  amended, 
and  for  such  other  and  further  orders  as  the  Commission  may  deem 
necessary  in  the  premises. 

The  Lehigh  and  New  England  Railroad  Company  having  suc- 
ceeded to  the  control  of  the  railroad  of  the  defendant,  the  Pennsyl- 
vania, Poughkeepsie  and  Boston  Railroad  Company,  was  duly  made 
a  paarty  defendant  to  the  proceeding  by  order  entered  on  June  21, 
1895. 

Answers  were  filed  by  all  the  defendants  except  the  Lehigh  and 
New  England  Railroad  Company  and  the  Philadelphia,  Reading 
and  New  England  Railroad  Company  and  its  receiver.  AH  of  the 
defendants  answering  deny  the  violations  of  law  alleged  in  the  com- 
plaint, and,  while  admitting  that  the  rates  are  substantially  as  set 
forth  in  the  petition,  claim  that  the  rates  are  justified  by  the  special 
nature  of  the  traffic  and  character  of  the  service  rendered. 

The  answer  of  the  New  York,  Lake  Erie  and  Western  Railroad 
Company  and  its  receivers  admits  that  they  are  common  carriers 
as  alleged  in  the  complaint;  avers  on  information  and  belief  that 
petitioner  is  an  association  of  farmers  an(J  milk  producers  and 
other  persons  interested  in  milk  production,  located,  so  far  as  their 
lines  are  concerned,  within  a  distance  of  90  miles  of  New  York 
City;  admits  that  the  members  of  the  petitioning  association,  or 
some  of  them,  ship  and  transport  over  their  roads  considerable 
quantities  of  cream,  milk,  and  buttermilk  from  points  on  said  roads 
within  90  miles  of  New  York;  denies  that  the  petitioner  represents 
all  shippers  of  milk,  cream,  and  buttermilk  over  said  lines,  and  avers 
that  petitioner  is  acting  in  hostility  to  and  not  in  behalf  of  the  gi-eater 
number  of  such  shippers,  and  that  the  main  purpose  and  object  of 
the  petition  is  to  create  a  monopoly  of  the  milk  business  in  favor  of  a 
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limited  class  of  shippers  by  securing  lower  rates  to  them  than  are 
granted  to  more  distant  shippers,  the  practical  effect  of  which  will  be 
to  drive  the  latter  out  of  business  and  thus  enable  the  petitioner  and 
those  it  represents  to  secure  higher  prices  from  consumers ;  that  ever 
since  the  establishment  of  the  business  of  transporting  milk  from 
remote  points  to  New  YorJt  and  Brooklyn  (upward  of  forty-five 
years  ago) ,  it  has  been  the  custom  of  all  the  common  carriers  engaged 
in  that  business  to  charge  a  uniform  fixed  rate  per  quart  or  gallon  for 
the  milk  so  transported,  irrespective  altogether  of  the  length  of  the 
haul,  and  that  the  same  custom  now  prevails ;  that  such  custom  owe,s 
its  origin  and  long  continuance  to  the  fact,  among  others,  that  milk  is 
sold  to  all  consumers  in  the  cities  aforesaid  at  a  uniform  price  for  the 
quantity  sold;  and  it  was  therefore  deemed  better  and  more  satisfac- 
tory for  all  parties  interested  to  have  one  uniform  charge  for  trans- 
porting milk,  irrespective  of  distance,  instead  of  prorating  for  the 
same  according  to  the  length  of  haul;  that  this  practice  has  given 
general  and  almost  universal  satisfaction,  and  that  there  is  not  now 
any  legal  or  just  ground  for  couiplaint  against  tlie  same;  that  it 
is  of  the  greatest  importance  to  the  citizens  of  New  York  and  Brook- 
lyn, as  well  as  to  other  consumers  of  milk,  to  have  the  area  for  the 
production  thereof  enlarged  as  much  as  possible,  instead  of  having 
the  same  narrowed  and  circumscribed,  which  would  be  the  effect  of 
granting  the  prayer  of  the  petitioner,  as  it  would  result  in  a  monopoly 
m  the  milk  business  by  preventing  the  establishment  of  dairy  farms 
and  creameries  at  a  greater  distance  than  50  miles  from  N^ew  York 
City,  which,  as  these  defendants  believe,  is  the  sole  purpose  of  the 
petition;  that  the  business  of  producing  milk  is  a  peculiar  one, 
confined  to  few  localities  in  comparison  with  the  raising  of  other  farm 
products,  and  therefore  requires  all  lawful  and  reasonable  encourage- 
ment for  the  establishment  and  successful  working  of  dairy  farms  and 
creameries;  that,  as  these  defendants  are  informed  and  believe,  a 
large  number  of  persons,  relying  upon  the  above-mentioned  custom  of 
making  the  same  charge  for  the  transportation  of  milk,  irrespective 
of  the  length  of  the  haul,  have  established  dairy  farms  and  cream- 
eries along  the  lines  of  their  roads  at  various  points  beyond  any 
point  at  which  the  persons  represented  by  the  petitioner  are  located ; 
and  that  any  change  in  the  rates  heretofore  charged  for  the  transpor- 
tation of  milk  would  cause  great  loss  and  damage  to  the  parties 
located  at  such  more  distant  points. 

The  foregoing  answer  illustrates  the  general  line  of  defense  set  up 
in  this  case. 

As  to  the  alleged  special  rates  and  facilities  granted  to  the  Produce 
Dispatch  by  the  Delaware,  Lackawanna  and  Western,  and  to  the 
Farmers'  Dispatch  by  the  Lehigh  Valley,  each  of  these  defendantSj 
upon  information  and  belief,  denies  that  it  has  violated  the  act  to 
regulate  commerce  by  any  special  contract  or  arrangement  with  any 
such  association  or  dispatch.  Each  of  these  defendants  also  specific- 
ally denies  that  by  any  such  arrangement  it  has  agreed  to  carry  or 
does  carry  for  such  dispatch  all  milk,  cream,  and  buttermilk  trans- 
ported for  its  market  for  a  less  compensation  than  it  charges,  collects, 
demands,  or  receives  from  any  other  person  or  persons  for  doing  for 
them  a  like  or  similar  service  under  substantially  the  same  circum- 
stances and  conditions,  or  that  any  arrangement  has  been  entered  into 
by  it  for  the  purpose  of  giving  to  such  dispatch  the  control  of  the 
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transportation  of  all  such  products  over  its  railroad,  for  the  special 
and  sole  advantage  and  benefit  of  said  defendant  and  of  said  dispatch 
or  otherwise. 

The  Lehigh  Valley  Eailroad  Company,  while  admitting  that  its 
rates  are  as  charged  in  the  complaint  from  points  in  New  York  and 
Pennsylvania  to  Jei^sey  City,  N.  J.,  says  they  are  lower  to  that  point 
from  shipping  stations  in  New  Jerseyj  and  therefore  denies  that  its 
rates  on  miUc,  cream,  and  buttermilk  are  not  at  all  graduated  or  fixed 
upon  the  distance  of  the  terminal  from  the  points  of  shipment. 

The  amended  answer  of  the  New  York,  New  Haven  and  Hartford 
Railroad  Company,  after  denying  the  alleged  violations  of  law,  avers 
that  its  rates  are  as  set  forth  in  its  tariffs  52-D  and  No.  3391,  both 
effective  April  1,  1893.  This  company  further  states  in  its  answer 
that  it  makes  no  distinction  in  its  rates  for  the  transportation  of  milk, 
cream,  and  buttermilk,  the  rates  named  in  its  tariffs  applying  to  all 
three  of  these  commodities  alike;  and  that  such  rates,  though  not 
graduated  according  to  distance,  are  fixed  at  the  minimum  at  which 
the  service  required  for  such  transportation  can  be  furnished  for  any 
distance ;  that  for  such  service  it  furnishes  at  great  cost  special  trains 
and  other  facilities  of  a  different  character  than  are  required  for  the 
transportation  of  other  merchandise. 

Some  of  the  defendants  aver  in  their  answers  that  they  are  not 
subject  to  the  act  to  regulate  commerce  in  respect  to  the  transporta- 
tion involved  in  this  case,  and  this  averment  is  based  upon  various 
grounds:  The  Elmira,  Cortland  and  Northern  Eailroad  Company, 
because,  operating  a  road  wholly  within  the  State  of  New  York,  it 
delivers  milk  to  the  Delaware,  Lackawanna  and  Western  road,  and 
for  its  service  charges  its  local  rates  to  the  junction  point ;  the  Dela- 
ware and  Hudson  Canal  Company  (covering  the  Albany  and  Sus- 
quehanna road) ,"  because,  while  it  has  joint  rates  on  milk,  it  does  not 
itself  transport  the  traffic  outside  of  the  State  of  New  York.  The 
New  York,  Susquehanna  and  Western  raises  the  question  of  juris- 
diction as  to  most  of  its  milk  traffic,  and  says  that  while  its  road  runs 
through  the  States  of  New  York,  Pennsylvania,  and  New  Jersey,  the 
greater  portion  of  all  the  cream,  milk,  and  buttermilk  received  by  it 
m  the  State  of  New  York  for  delivery  from  producers  and  shippers 
is  daily  transported  by  it  and  delivered  in  the  city  of  New  York,  in 
said'  State,  on  through  bills  of  lading ;  that  all  shipments  of  milk, 
cream,  and  buttermilk  received  by  it  in  the  State  of  New  Jersey  for 
transportation  during  the  period  complained  of  in  said  petition  were , 
daily  received  and  delivered  by  it  at  points  in  the  State  of  New 
Jersey,  and  that  it  ships  no  milk,  cream,  or  buttermilk  from  the 
State  of  Pennsylvania  to  the  State  of  New  Jersey  or  to  the  State  of 
New  York. 

On  stipulation  signed  by  counsel  for  petitioner  and  the  defendants, 
the  New  York,  Lake  Erie  and  Western  Railroad  Company  and  its 
receivers,  arid  the  Erie  Railroad  Company,  filed  July  11,  1896,  the 
Erie  Railroad  Company,  then  and  now  operating  the  railroad  for- 
merly known  as  the  New  York,  Lake  Erie  and  Western  Eailroad, 
was  made  a  party  defendant  herein  with  the  same  effect  as  if  it  had 
been  an  original  defendant  and  duly  served  as  such  with  all  necessary 
notices  ih  the  proceedings  theretofore  had  in  this  case. 

Hearings  were  had  in  New  York  City,  November  18  to  23,  and 
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December  17  to  19,  1895.  The  case  was  argued  orally  by  counsel  on 
January  30,  1896,  and  briefs  were  filed  during  the  period  between 
February  10  and  April  3,  1896.  At  the  second  hearing,  on  motion 
of  counsel  appearing,  milk  producers  at  or  near  stations  on  the  Erie 
Eailroad  west  of  Orange  County,  N.  Y.,  and  the  more  distant  stations 
on  the  New  York,  Ontario  and  Western  and  Delaware,  Lackawanna 
and  Western  roads,  were  allowed  to  intervene  in  opposition  to  the 
petition. 

In  the  case  of  N.  W.  Howell  and  other  Orange  County  milk  pro- 
ducers against  the  New  York,  Lake  Erie  and  Western,  the  New  York, 
Ontario  and  Western,  the  New  York,  Susquehanna  and  Western, 
and  the  Lehigh  and  Hudson  River  roads,  decided  by  the  Commis- 
sion in  1888  (2  I.  C.  C  Eep.,  272;  2  Inters.  Com.  Eep.,  162),  a  uni- 
form rate  on  milk  as  then  charged  by  those  companies  from  points 
reached  by  their  regular  milk  trains  was,  upon  the  evidence  there  pre- 
sented, held  to  be  lawful.  In  that  proceeding  the  Commission  failed 
to  find  any  resulting  injury  to  the  complaining  prodiicers,  and  in  con- 
nection with  a  commendation  of  the  uniform  milk  rate  as  then 
applied  by  these  four  carriers,  it  was  said : 

Until  some  actual  injury  to  them  (Orange  County  farmers)  arises,  the  Com- 
mission does  not  feel  justified  in  holding  that  the  grouping  of  the  milk  rate  upon 
the  route  carried  daily  by  a  separate  milk  train,  operated  as  a  unit,  works  undue 
or  unreasonable  prejudice  to  the  complainants. 

It  appeared  in  that  case  that  milk  was  carried  considerable  dis- 
tances over  the  Erie  and  Ontario  and  Western  from  points  beyond 
those  reached  by  their  regular  daily  milk  trains,  and  that  no  addi- 
tional charge  was  made  therefor.    As  to  this  the  Commission  said : 

A  charge  for  such  service  somewhat  higher  than  the  charge  made  upon  the 
route  of  the  daily  regular  milk  train  proper  would  seem  to  be  just,  and  perhaps 
to  be  necessary,  in  order  to  fairly  equalize  the  proportionate  privileges  afforded, 
in  view  of  the  material  increase  of  cost  required  to  send  cars  out  to  points 
beyond  the  terminus  of  the  daily  trip,  and  to  bring  them  back  loaded,  at  an 
hour  convenient  for  making  up  the  train.  Nevertheless  it  does  not  appear  but 
that  the  present  rates  to  those  more  distant  points  are  already  sufficiently  high. 
No  increase  in  those  rates  can  be  recommended  or  would  be  proper,  in  view  of 
the  facts  above  stated,  upon  the  point  of  the  reasonableness  of  the  present  tariff. 
It  is  presumed  that  the  rates  to  all  points  can  be  adjusted  by  the  carriers  them- 
selves in  conformity  with  the  views  herein  intimated  and  without  any  further 
consideration  of  details  by  the  Commission.  In  case  that  the  subject  of  a  reduc- 
tion of  the  rates  in  general  shall  be  brought  again  before  the  Commission,  the 
question  of  grouping,  to  the  extent  last  above  indicated,  will  be  regarded  as  still 
open. 

Since  that  decision  was  rendered  the  Erie  and  Ontario  and  Western 
have  greatly  extended  their  milk  territory,  as  will  more  fully  appear 
in  the  findings  of  fact  herein,  and  other  lines,  parties  to  this  case,  but 
which  were  not  defendants  in  that  proceeding,  have  engaged  very 
extensively  in  the  transportation  of  milk  from  far-distant  localities. 
Moreover,  the  uniform  rate  now  charged  throughout  such  extended 
area  is  less  than  that  complained  of  in  the  Howell  Case.  The  ques- 
tion of  the  reasonableness  of  the  rate  complained  of  in  the  Howell 
Case  was  retained  by  the  Commission  to  enable  the  complainants  to 
produce  additional  evidence,  and  in  view  of  all  the  changes  in  condi- 
tions respecting  the  shipment  and  transportation  of  milk  under  a  uni- 
form rate,  together  with  the  failure  of  the  Erie  and  Ontario  and  ^'^es- 
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tern  to  carry  out  the  recommendation  of  the  Commission  for  an 
additional  charge  for  service  beyond  the  points  reached  by  their 
regular  milk  trains  at  that  time,  the  entire  question  of  the  legality 
of  the  uniform  or  blanket  milk  rate  should  be  and  is  regarded  as 
properly  reopened  in  this  proceeding. 

FACTS. 

1.  The  petitioner,  the  Milk  Producers'  Protective  Association,  is 
an  unincorporated  body  having  a  membership  of  about  627  milk 
producers  and  shippers,  farmers,  merchants,  dealers,  and  others ;  and 
of  this  number  about  600  are  directly  or  indirectly  interested  in  the 
production  of  milk,  buttermilk,  and  cream  in  the  counties  of  Orange, 
Ulster,  and  Sullivan,  N.  Y.,  and  Sussex,  N.  J.,  and  the  shipment 
thereor  by  rail  for  sale  and  consumption  in  the  city  of  New  York 
and  cities  adjoining.  The  section  of  country  north  and  westerly  of 
New  York  City,  comprising  Sussex  and  other  counties  in  northern 
New  Jersey,  Orange  County,  N.  Y.,  and  contiguous  portions  of 
Ulster  and  Sullivan  counties  in  New  York,  constitute  a  large  part 
of  a  near-by  producing  region  from  which  a  considerable  portion  of 
the  milk  and  cream  consumed  in  New  York  and  adjoining  cities  is 
supplied.  Other  portions  of  this  near-by  region  are  Long  Island, 
N.  Y.,  the  southeasterly  section  of  New  York  State  east  of  the  Hud- 
son Eiver,  and  some  adjoining  parts  of  western  Connecticut  and 
Massachusetts.  Milk  and  cream  are  also  forwarded  in  large  quan- 
tities for  consumption  in  New  York,  Brooklyn,  and  Jersey  City 
from  relatively  "  far-off  "  localities  in  the  States  of  New  York,  Penn- 
sylvania, and  Massachusetts. 

2.  The  roads  which  deliver  milk  and  cream  at  Jersey  City,  Wee- 
hawken,  and  Hoboken,  N.  J.,  are  those  of  the  defendants,  the  New 
York,  Lake  Erie  and  Western  (now  Erie,  and  hereinafter  so  called) , 
at  Jersey  City,  N.  J. ;  the  Delaware,  Lackawanna  and  Western  (here- 
inafter called  the  "  Lackawanna  "),  at  Hoboken;  the  Lehigh  ValJey, 
at  Jersey  City;  the  New  York,  Susquehanna  and  Western  (herein- 
after called  the  "Susquehanna")  at  Jersey  City;  the  New  York, 
Ontario  and  Western  (hereinafter  called  the  Ontario  and  Western  ") 
at  Weehawken,  and  the  West  Shore  at  Weehawken.  The  defendant, 
the  New  York,  New  Haven  and  Hartford  Railroad  Company  (here- 
inafter called  the  "  New  Haven  ")  operates  lines  through  Massachu- 
setts and  Connecticut  to  New  York  City.  The  Lehigh  and  Hudson 
Eiver  connects  with  and  delivers  milk  and  cream  for  Jersey  City  to 
the  Erie  at  Greycouft  on  the  main  line.  The  Delaware  and  Hudson 
Canal  Company  (operating  the  Albany  and  Susquehanna  Railroad), 
and  the  Elmira,  Cortland  and  Northern  Railroad  Company,  deliver 
milk  shipped  over  their  respective  roads  to  the  Lackawanna.  The 
EJmira,  Cortland  and  Northern  has  become  part  of  the  Lehigh  Val- 
ley system  since  this  proceeding  was  commenced,  but  such  milk  deliv- 
ery to  the  Lackawanna  has  not  been  discontinued.  The  Lehigh  a,nd 
New  England  (formerly  Pennsylvania,  Poughkeepsie  and  Boston) 
appears  to  be  operated  as  follows:  That  portion  between  Slating- 
ton.  Pa.,  and  Hamesburg  Junction,  N.  J.,  by  the  Lehigh  Valley,  and 
the  remainder — ^Pine  Island  Junction,  N.  Y.,  to  Hainesburg  Junction, 
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N.  J. — by  the  Susquehanna.  The  Philadelphia,  Reading  and  New 
England  road  connects  with  the  Lehigh  and  Hudson  River  at  May- 
brook,  N.  Y.,  and  with  the  Ontario  and  Western  and  Erie  at  Camp- 
bell Hall,  N.  Y.  Milk  is  delivered  by  it  to  the  Ontario  and  Western 
and  carried  by  the  latter  to  Weehawken.  The  WaUkill  Valley  and 
Ulster  and  Delaware  roads  deliver  their  milk  traffic  to  the  West 
Shore  at  Kingston,  N.  Y. 

3.  The  milk-shipping  territories  served  by  the  defendant  lines  are 
described  as  follows: 

Erie. — The  milk-shipping  station  most  distant  from  the  milk  ter- 
minal at  Jersey  City  is  Hornellsville,  N.  Y.,  331  miles,  and  the  milk 
station  in  New  York  State  nearest  to  the  terminal  is  Turners,  N.  Y., 
46  miles.  The  distance  between  such  stations,  both  situated  on  the 
main  line,  is  285  miles. 

On  the  Lehigh  and  Hudson  River  road,  which  delivers  its  milk 
to  the  Erie  at  Greycourt,  N.  Y.,  the  milk  station  most  distant  from 
the  terminal  at  Jersey  City  is  Belvidere,  N.  J.,  116  miles,  and  the 
shipping  station  on  such  connecting  road  nearest  to  the  terminal  is 
Sugar  Loaf,  N.  Y.,  57  miles. 

The  milk-shipping  stations  in  New  Jersey  located  on  the  Erie  line 
which  are  nearest  to  and  farthest  from  the  terminal  are  Langdon,  20 
miles,  and  Mahwah,  29  miles.  Milk  originating  on  the  Erie  main 
line  and  branches  is  also  transported  from  New  York  and  Pennsyl- 
vania points  to  Jersey  City,  N.  J.  Shipments  over  the  Lehigh  and 
Hudson  River  connection  originate  both  in  New  Jersey  and  New 
York,  and  are  carried  through  New  York  and  then  through  New  Jer- 
sey to  the  terminal. 

Susquehanna. — The  milk-shipping  station  most  distant  from  the 
terminal  at  Jersey  City  is  Middletown,  N.  Y.,  88  miles,  and  the  milk- 
shipping  station  in  New  York  nearest  to  the  terminal  is  UnionviUe, 
N.  Y.,  74  miles,  the  distance  between  such  stations  being  14  miles. 
This  road  also  operates  the  portion  of  what  is  now  known  as  the 
Lehigh  and  New  England  Railroad  (formerly  Pennsylvania,  Pough- 
keepsie  and  Boston)  between  Hainesburg  Junction,  N.  J.,  and  Pme 
Island  Junction,  N.  Y.  The  latter  point  is  by  this  line  about  79  miles 
from  the  terminal,  and  the  station  in  New  York  State  on  such  branch 
nearest  to  the  terminal  is  Liberty  Corner,  about  75  miles.  It  does 
not  appear  that  the  Susquehanna  receives  any  milk  from  New  York 
stations  on  the  Lehigh  and  New  England  branch. 

The  milk-shipping  stations  in  New  Jersey  which  are  nearest  to  and 
farthest  from  the  terminal  are  Campgaw,  29  miles,  and  Hainesburg^ 
89  miles.    The  route  of  this  line  is  through  New  York  and  New  Jersey. 

Ontario  and  Western. — ^The  milk-shipping  station  most  distant 
from  the  terminal  at  Weehawken,  N.  J.,  is  Kenwood,  N.  Y.,  264  miles, 
and  the  milk  station  nearest  to  the  terminal  is  Cornwall,  N.  Y.,  52 
miles.  The  distance  between  such  stations  is  212  miles.  Kenwood  is 
on  the  main  line.  Milk  is  also  shipped  from  branch  line  points  in 
New  York  and  Pennsylvania.  The  Pennsylvania  branch  extends 
frdm  Hancock  Junction,  N.  Y.,  to  Scranton,  Pa. 

Milk  is  also  received  from  two  connecting  roads,  the  Philadelphia, 
Reading  and  New  England,  and  the  Port  Jervis,  Monticello  and  New 
York.    The  shipping  stations  on  these  roads  are  not  given.    The 
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point  of  connection  with  the  Philadelphia,  Beading  and  New  Eng- 
land is  at  Campbell  Hall,  N.  Y.,  68  miles  from  the  Weehawken  ter- 
minal. This  connecting  road  runs  from  Campbell  Hall,  crossing  the 
Hudson  Eiver  via  thePoughkeepsie  bridge,  to  Hartford,  Conn.  The 
distance  from  Campbell  Hall  to  Highland  on  the  Hudson  River  is 
about  28  miles.  The  other  connection,  the  Port  Jervis,  Monticello 
and  New  York  road,  joins  the  Ontario  and  Western  at  Summitville, 
N.  Y,  The  Ontario  and  Western  has  trackage  rights  over  the  West 
Shore  from  Cornwall,  N.  Y.,  to  Weehawken,  N.  J.,  and  does  not  carry 
any  inilk  shipped  from  south  of  Cornwall. 

Lackawanna. — ^The  milk-shipping  station  most  distant  from  the 
terminal  at  Hoboken,  N.  J.,  is  South  Columbia,  N.  Y.,  310  miles,  on 
the  Richfield  Springs  branch  of  the  Utica  division,  and  the  milk-ship- 
ping station  in  Pennsylvania  nearest  to  the  terminal  is  Moscow,  Pa., 
136  miles.  The  distance  between  such  stations  is  174  miles.  In  1894 
some  milk  was  carried  by  that  road  from  Leicester,  N.  Y.,  to  Hoboken, 
about  354  miles,  but  this  was  the  only  milk  station  west  of  Elmira, 
264  miles  from  Hoboken.  The  testimony  is  that  South  Columbia  is 
the  most  distant  station  for  regular  shipments. 

On  the  Delaware  and  Hudson  Canal  Company's  road,  which  con- 
nects with  the  Lackawanna  at  Binghamton,  the  milk-shipping  sta- 
tion most  distant  from  the  Hoboken  terminal,  is  at  or  near  Cobles- 
kill,  N.  Y.,  305  miles,  and  the  milk  station  on  such  connecting  road 
nearest  to  the  terminal  is  Osborne  Hollow,  N.  Y.,  217  miles.  Bing- 
hamton, the  point  of  connection,  is  about  206  miles  from  the  ter- 
minal. Milk  is  also  shipped  from  two  or  three  stations  in  New  York 
located  on  the  Wilkesbarre,  Pa.,  branch  of  the  Delaware  and  Hudson 
road.  Some  milk  originates  at  Phcenixville  and  Cooperstown,  N.  Y., 
on  the  Cooperstown  and  Charlotte  Valley  road,  which  is  delivered  to 
the  Delaware  and  Hudson  at  Cooperstown  and  Charlotte  Valley 
Junction,  and  by  it  in  turn  delivered  to  the  Lackawanna  at  Bing- 
hamton. 

On  the  Elmira,  Cortland  and  Northern  Railroad,  which  also  deliv- 
ers milk  to  the  Lackawanna,  it  appears  that  the  milk  station  most 
distant  from  the  terminal  is  Sheds  Corners,  N.  Y.,  275  miles,  and  that 
the  milk  station  on  such  connecting  road  nearest  to  the  terminal  is 
McLean,  N.  Y.,  256  miles.  The  nearest  point  of  connection  with  the 
Lackawanna  for  shipments  from  these  stations  is  Cortland,  N.  Y. 

The  milk-shipping  station  on  the  Lackawanna  in  New  Jersey  near- 
est to  the  terminal  is  Whitehall,  N.  J.,  26  miles,  and  the  farthest 
New  Jersey  milk  points  from  the  terminal  are  Washington,  N.  J., 
71  miles,  or  Delaware,  N.  J.,  80  miles,  on  the  main  line,  and  Franklin, 
N.  J.,  76  miles  on  the  Sussex  branch. 

West  Shore. — This  line,  of  which  the  New  York  Central  and  Hud- 
son River  is  lessee,  receives  practically  all  its  milk  traffic  at  Kingston, 
N.  Y,  87  miles  from  its  terminal  at  Weehawken,  delivery  being  made 
at  Kingston  by  its  connections,  the  Wallkill  Valley  and  the  Ulster 
and  D^aware  railroads.  The  West  Shore  gets  about  12  cans  a  day 
at  West  Park,  78  miles  from  Weehawken,  on  the  main  line.  The 
milk  station  on  the  Wallkill  Valley  most  distant  from  the  terminal 
is  Campbell  Hall,  N.  Y.,  126  miles  by  this  route,  and  the  Wallkill 
Valley  milk  station  nearest  to  the  terminal  is  New  Paltz,  N.  Y.,  103 
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miles.  The  milk  station  on  the  Ulster  and  Dela"vPare  most  distant 
from  the  Weehawken  terminal  appears  to  be  Bloomville,  N.  Y.,  175 
miles,  and  the  milk  point  on  such  connecting  road  nearest  to  the 
terminal  is,  from  distance  stated  in  testimony,  Fleischmanns,  N.  Y., 
132  miles. 

The  West  Shore  routes  are  through  New  York  and  New  Jersey. 

Lehigh  Valley. — The  most  distant  milk-shipping  station  from  the 
terminal  at  Jersey  City  is  about  340  miles.  Komulus,  N.  Y.,  is  a  milk 
station  on  this  line,  335  miles  from  Jersey  City.  The  milk-shipping 
station  in  Pennsylvania  nearest  to  the  terminal  is  Catasauqua,  Pa., 
94  miles.  The  distance  between  such  stations  is  246  miles.  The  first 
shipping  station  west  of  Catasauqua  is  Lagrange,  Pa.,  195  miles 
from  Jersey  City.  Milk  shipped  from  a  few  points  on  the  Montrose 
Railway  in  Pennsylvania  is  carried  by  this  road.  The  names  of  New 
Jersey  stations  at  which  milk  shipments  are  received  by  this  line  are 
not  shown. 

Nev}  Haven. — ^The  milk-shipping  station  most  distant  from  the 
milk  terminal  of  this  road  at  Harlem  River,  New  York  City,  is  about 
163  miles,  and  the  milk  point  nearest  to  the  terminal  is  about  72 
miles.  Practically  all  the  milk  traffic  for  this  line  originates  on 
lateral  roads.  The  New  Haven  milk  lines  run  through  western 
Massachusetts  and  western  Connecticut  to  New  York. 

Intersecting  points. — Campbell  Hall,  N.  Y.,  is  served  by  the  On- 
tario and  Western  and  Erie  and  Wallkill  Valley  (West  Shore).  Mid- 
dleton,  N.  Y.,  is  reached  by  the  Erie,  Ontario  and  Western,  and 
Susquehanna.  Sidney,  N.  Y.,  on  the  Ontario  and  Western,  is  also 
reached  by  the  Delaware  and  Hudson-Lackawanna  line.  Oxford,  N. 
Y.,  is  a  crossing  point  of  the  Lackawanna  (Utica  division)  and  the 
Ontrio  and  Western  main  line.  Branches  of  the  Erie  and  Ontario 
and  Western  reach  Uniondale,  Pa.,  and  other  stations  in  the  vicinity 
of  Carbondale,  Pa.  The  Lackawanna,  Ijfhigh  Valley,  and  Erie  lines 
each  intersect  with  one  or  both  of  the  others  at  Waverly,  Elmira, 
and  other  points  in  central  New  York.  The  Susquehanna  crosses 
the  Lehigh  and  Hudson  River  at  Franklin  Junction,  N.  J.,  and  Sparta 
Junction,  N.  J.,  and  reaches  a  branch  line  of  the  Erie  at  Pine  Island 
Junction,  N.  Y.  The  Lackawanna  also  connects  with  the  Lehigh  and 
Hudson  River  at  Franklin,  N.  J.,  and  at  Andover  Junction,  N.  J. 

During  the  season  of  navigation  on  the  Hudson  River  milk,  princi- 
pally from  Orange  County,  is  transported  by  a  steamboat  line  from 
Newburgh  and  other  river  landings  at  a  rate  stated  to  be  as  low  as 
10  cents  a  can,  and  this  competition  diverts  considerable  quantities 
of  milk  from  the  defendant  lines  having  stations  within  convenient 
teaming  distance  to  the  river.  An  electric  car  line  operated  between 
Walden  and  Newburgh,  in  Orange  County,  may  be  utilized  for  the 
transportation  of  milk  to  the  Hudson  River  at  Newburgh. 

Excluding  transportation  wholly  in  New  Jersey,  the  distances  from 
the  terminal  of  the  nearest  and  farthest  milk-shipping  stations  on 
each  line,  and  the  distances  between  such  stations,  based  on  the  fore- 
going description  of  milk  routes,  are  as  follows : 
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Line. 

Milk  terminal. 

Nearest  station. 

1 

II 

a 

Farthest  station. 

*H  9 
CO  ^ 

Si 

«!^ 

_j   01   _ 

III 

Q 

Jersey  City.... 

Turners,  N.  Y 

...    do      

46 

Hornellsville,  N.  Y-. 
Belvldere,  N.  J. 

Kenwood,  N.Y 

CampbellHall,N.Y- 
Bloomville,  N.  Y.... 

Middletown,  N.  Y... 

Romulus,  N.  Y 

South     Columbia, 

N.Y. 
Cobleskill,  N.  Y 

Cooperstown,  N.  Y.. 
Sheds  Corners,  N.  Y. 
Pittsfleld,  Mass 

331 
116 

264 

■m 

175 

88 

335 
310 

305 

291 

275 

163 

285 

LehighandHud- 
son  EiTer. 

Ontario  and  West- 
em. 

West  Shore     

70 

Weehawken... 
do  

CornwaU,  N.  Y.... 

■West  Park,  N.Y.. 
NewPaltz,  N.Y... 
Pleischmanns,N.Y 

Unionville,  N.  Y  .. 

Catasauqua,  Pa 

Moscow,  Pa 

do 

52 

78 
103 
132 

74 

94 

186 

212 

Walllrill  Valley . 
Ulster  and  Del- 

 do 

n 

....do  

43 

aware. 

Snsauehanna 

LeMgh  Valley  .— 

Jersey  City 

do 

14 

Lackawanna 

Hoboken 

do 

174 
169 

Hudson. 
Cooperstown 

and  Charlotte 

Valley. 
Elmira,  Cort- 

do    .. 

do  

155 

....do   

139 

.    land     and 

Northern. 
New  Haven 

Harlem  River, 
N.  Y.  City. 

Newtown,  Conn... 

72 

91 

All  of  the  milk  via  the  Susquehanna  is  _  short-distance  traffic. 
Although  the  most  distant  point  on  the  Lehigh  and  Hudson  River 
road  is  116  miles  from  Jersey  City,  such  distance  is  over  that  road 
and  the  Erie  from  Greycourt,  and  a  much  shorter  route  from  Belvi- 
diere,  N.  J.,  the  116-mile  point,  is  found  in  practicable  lines  to  Jer- 
sey City  via  the  Lehigh  and  Hudson  River  to  Sparta  Junction,  N.  J., 
and  thence  over  the  Susquehanna,  a  distance  of  about  93  miles;  or 
by  the  Lehigh  and  Hudson  River  to  Andover  Junction,  N.  J.,  and 
from  that  point  over  the  Lackawanna  to  Hoboken,  81  miles.  From 
most  stations  on  the  Lehigh  and  Hudson  River  these  lines  would 
be  wholly  in  New  Jersey.  Sparta  and  Andover  junctions,  on  the 
Lehigh  and  Hudson  River,  are  located,  respectively,  33  and  39  miles 
from  Greycourt,  and  29  and  23  miles  from  Belvidere.  Campbell 
Hall,  N.  Y.,  the  most  distant  milk  point  on  the  Wallkill  Valley, 
West  Shore  route,  is  126  miles  from  Weehawken  by  that  line,  and 
New  Paltz,  N.  Y.,  the  nearest  milk  station  to  Weehawken,  is  103 
miles;  but  Campbell  Hall  is  reached  by  the  Ontario  and  Western 
from  Weehawken  over  a  distance  of  about  68  miles,  and  by  the  Erie 
from  Jersey  City  the  distance  to  Campbell  Hall  is  only  64  miles. 
Traffic  from  New  Paltz  via  Campbell  Hall  and  these  shorter  connec- 
tions would  be  carried  to  the  terminal  stations  over  distances  not 
"exceeding  87  or  91  miles.  On  the  other  hand,  practically  all  of  the 
millc  of  the  Ulster  and  Delaware,  and  the  Lackawanna  and  Lehigh 
Valley  outside  of  New  Jersey,  is,  relatively  considered,  long-distance 
traffic.  The  milk  traffic  of  the  Erie  and  Ontario  and  Western  is  car- 
ried over  both  short  and  long  distances.  The  New  Haven  gets  no 
milk  nearer  than  72  miles  from  New  York,  and  its  most  distant  milk 
point,  as  before  stated,  is  163  miles. 

4.  From  the  testimony  and  documents  in  evidence  it  appears  that 
the  extreme  distances  over  which  milk  has  been  carried  by  the  Erie, 
Ontario  and  Western,  Susquehanna,  Lehigh  and  Hudson  Eiver, 
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Lehigh  Valley,  and    Lackawanna,    at    different    periods,    were    as 
follows : 

Brie :  Miles. 

1875-1884,  Port  Jervis,  N.  T 87 

1884-1886,  Callicoon,  N.  Y 135 

1886-87,  Summit,  N.  Y 183 

1888-1892,  Elmira,  N.  Y 273 

1893-1895,  llornellsville,  N.  Y— J 331 

Ontario  and  Western : 
Prior  to   1881— 

Summitville,  N.  Y 92 

Hurley,  N.  Y 110 

1881-1887— 

liiberty,  N.  Y 118 

Livingston  Manor,  N.  Y 128 

Walton,  N.  Y 179 

Delhi,  N.  Y 19fi 

Sidney,  N.  Y 202" 

1888-1892,  Randallsyille,  N.  Y 244 

1893-1895,  Kenwood,  N.  Y . 264 

Susquehanna,  1879-1895,  Middletown,  N.  Y 88 

Lehigh  and  Hudson  River : 

1879-1882,  McAfee,  N.  J 74 

1882-1895,  Belvidere,  N.  J 110 

Lehigh  Valley : 

Carried  none  up  to  1885. 

1885,  Three  Bridges,  N.  J 49 

1890-91,  began  to  extend  the  traffic. 

1894,  Romulus,  N.  Y 335 

Lackawanna : 

Confined  to  New  .Jersey  traffic  up  to  about  1886. 

1886,  began  to  extend  the  traffic. 

1889,  vicinity  of  Binghamton,  N.  Y 206 

1890-1893,  extensions  continued. 

1894-95,  South  Columbia,  N.  Y 310 

Since  the  Howell  Milk  Case  was  instituted  before  the  Commission 
in  1887,  the  Erie  has  extended  its  most  distant  milk  point  148  miles, 
and  in  point  of  distance  from  the  terminal  the  extension  on  the  On- 
tario and  Western  has  been  62  miles.  This  takes  no  account  of  ex- 
tended branch-line  service  within  such  total  distance.  As  stated 
above,  and  shown  in  a  table  hereinafter  set  forth,  nearly  all  the  Lacka- 
wanna and  Lehigh  Valley  traffic  has  been  acquired  since  1887. 

5.  Rates  for  the  transportation  of  milk  (including  buttermilk)  and 
cream  to  Jersey  City,  Hoboken,  or  Weehawken  are,  per  100  pounds  or 
can  of  40  quarts,  32  cents  for  milk  and  50  cents  for  cream  from  all 
milk-shipping  stations  on  each  of  the  defendant  lines  having  termi- 
nals in  those"  cities.  These  rates  are  charged  regardless  of  the  dis- 
tance carried  or  the  greater  or  less  service  rendered,  the  single  excep- 
tion being  that  the  rates  over  the  Lehigh  Valley  Railroad  from  points 
,in  New  Jersey  to  Jersey  City  are  28  cents  per  can  of  milk  and  40 
cents  per  can  of  cream.  Pot  cheese  in  40-quart  cans  is  carried  by  the 
defendant-lines  at  the  32-cent  rate.  _  ' 

Shipments  of  milk  or  cream  are  also  made  in  bottles  packed  in 
cases  of  12  bottles  and  upward.  The  bottle  generally  used  contains 
1  quart.  Very  few  of  the  pint  size  are  used.  The  rates  on  bottled 
milk  and  cream  on  the  lines  to  Jersey  City,  Hoboken,  or  Weehawken 
are  the  same  per  quart  as  those  charged  on  shipments  iii  cans — ^that 
is  to  say,  the  rate  of  32  cents  per  can  of  40  quarte  of  milk  being  equal 
to  four-fifths  of  a  cent  per  quart,  the  transportation  charge  on  a  12- 
quart  case  of  bottled  milk  is  also  four-fifths  of  a  cent  a  quart,  or  9.6 
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cents  for  the  case.  The  charge  on  a  15-quart  case  is  12  cents.  Cream 
in  bottles  is  carried  at  the  can  rate  of  1^  cents  per  quart,  amounting  to 
15  cents  per  12-quart  case,  and  18|  cents  for  a  15-quart  case.  The 
"  standard  "  case  is  12  quarts.  The  bottled-milk  traffic  began  eight  or 
nine  years  ago,  and  large  quantities  of  milk  and  cream  are  now  shipped 
by  that  method.  The  transportation  charge  on  a  can  of  milk  is  32 
cents,  whether  the  can  contains  40  quarts  or  a  less  quantity,  and  50 
cents  is  also  the  minimum  rate  on  cream  in  cans.  The  can  generally 
used  for  the  shipment  of  milk  and  cream  over  the  defendant  lines 
is  of  metallic  construction,  contains  40  quarts,  and  weighs  when  full 
about  100  pounds.  The  weight  of  the  empty  can  is  about  20  pounds. 
The  case  for  bottled  milk,  constructed  of  wood,  is  about  24  inches 
long,  12  inches  wide,  and  12  inches  high,  partitioned  inside  so  as  to 
provide  a  protected  space  for  each  bottle.  There  is  room  at  the  top 
to  cover  the  bottles  with  ice.  The  bottled  milk  is  iced  except  during 
the  cold  season.  Some  of  the  cases  have  lids.  These  cases  become 
water-saoked  from  the  use  of  the  ice,  and  this  adds  to  the  weight. 
The  car  floor  is  injured  materially  by  the  drippings  from  ice  used 
for  the  box  milk.  The  12-quart  case  weighs  from  70  to  75  pounds 
when  full  and  iced,  and  30  to  40  pounds  empty.  The  15-quart  case 
weighs  100  pounds  filled  and,  approximately,  50  pounds  empty. 
According  to  these  weights,  the  lines  delivering  at  Jersey  City  and 
other  New  Jersey  terminals  in  transporting  40  quarts  of  milk  carry 
100  pounds  weight  when  the  shipment  is  in  cans  and  from  233  to  266 
pounds  weight  when  the  milk  is  bottled.  For  the  same  price  they 
render  from  2^  to  2§  times  the  weight-carrying  service  in  hauling 
bottled  milk  that  they  do  in  transporting  milk  in  cans.  The  box 
or  case  milk  may  be  piled  up  in  the  car,  while  but  little  more  than  the 
floor  space  of  the  car  can  be  utilized  for  can  milk.  Thus,  on  the 
Erie  one  of  the  milk  cars  in  use  will  carry  about  430  standard  12- 
qiiart  cases  of  bottled  milk,  while  the  maximum  load  of  can  milk  is 
260,  and  the  floor  capacity  is  about  240  cans.  Such  additional  load- 
ing as  to  number  of  packages  in  favor  of  bottled  milk  is,  however, 
much  more  than  overcome  by  the  greatly  increased  nonrevenue-pay- 
ing  weight  which  must  be  hauled.  The  weight  of  the  full  carload  of 
box  milk  is  about  3  tons  heavier  thaij  the  carload  made  up  of  240 
cans.  The  carload  of  can  milk  contains  9,600  quarts,  as  compared 
with  5,160  quarts  in  the  carload  of  bottle  milk,  and  the  total  railway 
charge  at  the  present  rate  would  be  $76.80  for  the  car  of  milk  in  cans 
as  against  $41.28  for  the  bottled  article.  In  other  words,  86  per  cent 
more  revenue-paying  load  and  the  same  amount  of  additional  revenue 
is  furnished  by  the  carload  of  240  cans.  The  average  carload  of  milk 
on  the  Erie  in  1894  was  155  cans,  and  on  the  Lackawanna  it  was  160. 
A  car  of  160  cans  of  40  quarts  furnishes  a  car  revenue  of  $51.20,  or 
$9.92  in  excess  of  an  Erie  carload  of  box  milk,  and  the  weight  car- 
ried would  be  about  15  tons  of  boxed  milk,  as  against  8  tons  of  can 
milk.  The  car  revenue  on  240  cans  of  cream  would  be  $55.50  more 
than  the  revenue  from  a.  maximum  carload  of  430  12-quart  cases  of 
.  cream,  and  160  cans  of  creana  would  still  bring  the  carrier  a  greater 
return  by  $15.50  than  the  full  carload  of  boxed  cream.  The  great 
bulk  of  the  milk  traffic  is  in  cans.  Milk  and  cream  in  cans  and  bottles 
are  picked  up  in  less  than  carloads  at  the  great  majority  of  shipping 
stations;  there  are  few,  if  any,  carload  shipments. 
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The  rates  charged  on  this  traffic  from  all  points  on  the  New  Haven 
road  to  Harlem  Eiver  station,  New  York  City,  are  25  cents  per 
40-quart  can,  22^  cents  per  30-quart  can,  and  20  cents  per  20-quart 
can,  of  either  milk  or  cream,  and  the  charge  made  by  that  carrier 
for  bottled  milk  or  cream  is  1  cent  per  quart.  Provision  is  made, 
however,  for  a  minimum  charge  of  30  cents.  These  rates  are  not 
exceeded  on  shipments  to  intermediate  points.  Three  or  four  years 
ago  the  40-quart  can  rate  was  30  cents. 

The  rates  charged  over  the  defendant  lines  to  New  Jersey  terminals 
for  carrying  milk  and  cream  are,  and  for  a  number  of  years  have 
been,  fixed  by  agreement  between  representatives  of  the  different  lines 
engaged  in  the  transportation,  and  changes  made  in  the  rates  on  any 
of  the  lines  have  been  contemporaneously  put  in  effect  on  the  others. 

6.  The  rates  thus  uniformly  in  effect  from  July  1, 1877,  to  this  date 
on  "  lines  west  of  the  Hudson  River,"  as  contained  in  an  exhibit  pre- 
pared by  the  defense,  are  set  forth  below : 


Time. 


Milk 

(40- 

qnart 

cans). 


Cream 

(40- 

qiiart 

cans). 


July  1, 187T,  to  Apr.  30, 1879 . 
May  1, 1879,  to  Mar.  31, 1881  - 
Apr.  1, 1881,  to  Deo.  31, 1888 . 
Jan.  1, 1884,  to  Jan.  26, 1885.. 
Jan.  26, 1885,  to  Jan.  31, 1886. 
Feb.  1, 1886,  to  Jan.  14, 1890.. 
Jan.  14, 1890,  to  Apr.  1, 1893  - 
Apr.  1, 1892,  to  date 


56 
40 
40 

m 

32 
35 


60 
4tf 
45 
46 
45 
42 
50 


Up  to  1887  or  1888,  the  Ontario  and  Western  charged  higher  milk 
rates  from  points  north  of  Bloomingburg,  87  miles  from  Weehawken, 
than  from  stations  south  of  that  place.  The  difference  was  5  cents 
a  can  from  July,  1879,  to  January  28,  1885,  and  3  cents  after  the 
last-mentioned  date.  The  rates  charged  on  what  is  known  as  the 
"  Harlem  Railroad,"  part  of  the  New  York  Central  system,  and  lying 
wholly  in  the  State  of  New  York,  are  30  cents  on  milk  and  40  cents 
on  cream  or  condensed  milk  per  40-quart  can,  and  the  bottled-milk 
rates  are  12  cents  per  12-quai:t  case  and  20  cents  per  20-quart  case. 
On  the  Central  Railroad  of  New  Jersey,  the  rates  from  New  Jersey 
points  to  Jersey  City  are  28  cents  on  milk  and  40  cents  on  cream  per 
40-quart  can  or  less,  and  10  cents  per  12-quart  case  or  less  of  bottled 
milk.  The  milk  rate  on  the  Long  Island  road  is  three-fourths  of 
a  cent  per  quart  on  milk  in  cans  or  bottles  from  all  of  its  stations 
to  Brooklyn  or  New  York  City.  The  rate  of  27^  cents  per  can,  men- 
tioned in  the  above  table  as  in  effect  over  lines  west  of  the  Hudson 
River  in  1884,  is  stated  in  a  decision  of  the  New  York  Railroad  Com- 
mission in  a  case  entitled  "  Stevens  against  the  New  York,  Lake  Erie 
and  Western  Railroad  Company,"  July  29,  1884,  as  having  been  put 
in  by  the  Erie  to  meet  the  reduction  from  45  to  30  cents  per  can  rec- 
ommended by  that  board  in  the  milk  rate  on  the  Harlem  road  in 
1883,  and  complied  with  by  that  carrier. 

7.  The  rates  charged  on  milk  and  cream  cover  the  return  of  cans 
and  cases  of  bottles  to  shipping  points  on  all  the  defendant  lines. 
On  the  return  trip  cans  as  well  as  cases  may  be  piled  or  tiered,  but 
this  must  be  done  so  that  those  for  each  station  will  be  in  place 
convenient  for  unloading.    One  or  more  trains  are  regularly  run  by 
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each  of  the  lines  delivering  at  New  Jersey  terminals,  and  the  cars 
cpmposuig  each  train  must,  as  a  rule,  all  be  sent  back  the  next  day 
to  shipping  points.  With  the  same  number  of  cars  going  each  day 
for  new  loading,  and  carrying  empty  cans  and  cases  conveniently 
placed  in  the  cars  for  distribution,  it  is  not  apparent  that  material 
saving  in  transportation  cost  can  result  from  loading  the  empties 
in  the  smallest  number  of  cars.  The  return  of  empty  cans  and  cases 
to  shippers  on  the  defendant  lines  is  a  necessary  part  of  the  service 
in  milk  transportation,  and  is  rendered  by  the  carrier  without  addi- 
tional compensation.  This  return  of  cases  and  cans  by  the  carrier 
includes  carriage  and  handling  at  both  the  delivering  and  shipping 
points,  and  the  regular  milk  trains  to  New  Jersey  terminals  go  back 
usually  without  other  loading  than  the  returned  packages. 

8.  Following  is  a  table  showing  the  annual  and  total  quantity  of 
milk,  cream,  and  condensed  milk,  reduced  to  units  of  40-quart  cans, 
received  in  the  New  York  market  during  the  ten  years,  1886  to  1895, 
inclusive,  the  amount  carried  by  each  line,  and  the  increased  or  de- 
creased percentage  of  each ;  also  the  average  daily  receipts,  with  the 
yearly  and  ten-year  per  cent  of  increase: 

[From  the  Milk  Reporter.] 


Bailroad. 


Erie 

Harlem 

Ontario 

Susquehanna. ._-_ 

Northern 

West  Shore 

New  Haven _ 

Delaware,  Lackawanna  and 

Western 

Long  Island _ 

New  Jersey  Central 

Bamsdell  Transportation  Co." 

Lehigh  Valley  6 

Other  sources 


Total. 


Per  cent  of  yearly  increase  . 
Daily  average 


1886. 


1,451,523 
923,151 
527,169 
i76,98T 
461,184 
281,954 
425,224 

140,300 
159,332 
167,658 


435,830 


5,449,612 


14,930 


1887. 


1,512,372 
955,985 
537,381 
630,872 
487,087 
371,160 
449,735 

168,750 
148,530 
190,330 
185,342 


277,320 


5,814,864 


6.7 
15,931 


1,536,703 
972,453 
592,348 
557,777 
454,927 
408,538 
354,074 

265,650 
144,855 
182,315 
250,645 


300,900 


6,021,185 


3.55 
16,461 


1,594,129 
1,041,593 
631,410 
548,703 
439,194 
425,794 
322,910 

338,981 
141,045 
187,070 
315,905 


289,350 


6,276,084 


4.23 
17,195 


1890. 


1,694,153 
959,238 
760,804 
543,287 
484,288 
474,203 
289,954 

485,310 
123,657 
157,225 
274,025 


283,975 


7,480,119 


3.25 

17,754 


1891. 


1,751,319 
851,042 
888,375 
551,874 
413,853 
564,989 
217,265 

949,678 
113,042 
126,651 
242  919 
9,231 
252,760 


6,932,788 


6.98 
18,994 


Bailroads. 


1894. 


1895. 


Total  cans 

carried 

during  10 

years. 


Per  cent, in- 
crease (+) 

or  de- 
crease (— ). 


Erie 

Harlem _- 

Ontario _ 

Susquehanna 

Northern 

West  Shore , 

New  Haven-- 

Delaware,  Lackawanna  and 

Western 

Long  Island , 

New  Jersey  Central 

Bamsdell  Transportation  Co.a 

Lehigh  Valley  f> 

Other  sources 


1,778,508 
798,009 

1,050,924 
534,287 
376,203 
567,425 
153,529 

1,394,250 
187,150 

83,623 
267,175 

58,954 
217,950 


1,662,058 
830,027 

1,095,484 
643,492 
355,230 
479,916 
255,784 

1,525,067 
71,989 
75,879 

268,963 
72,774 

216,650 


1,613,309 
845,017 

1,167,809 
658,297 
279,827 
486,667 
284,833 

1,649,773 
57,217 
75,998 
280,908 
123,938 
216,250 


1,534,866 
880,636 

1,270,937 
685,209 
222,670 
472,598 
286,491 

1,897,135 
50,380 
85,079 
250,864 
172,726 
217,450 


16,128,940 
9,056,150 
8,522,641 
5,780,785 
3,924,763 
4,532,844 
3,039,799 

8,814,794 
1,197,197 
1,381,828 
2,336,746 
437,623 
2,707,326 


5.7 
4.7 
141.0 
43.6 
61.7 
67.6 


+1,2.52.0 

-  68.0 

-  49.3 
+  35.2 
+    193.3 

-  60.0 


Total. 


7,467,987 


7,552,913 


7,738,843 


8,027,040 


67,761,435 


47.3 


Per  cent  of  yearly  increase  . 
Daily  average 


7.72 
20,404 


1.14 


2.46 


3.72 


•Hudson  River  Boat  Line. 

'Percentage  of  increase  figured  from   1892,   as  our  report  for   1891   Included  but  3 
months. 

The  table  covers  the  supply  of  plain  condensed  milk  as  well  as  fluid 
nulk  and  cream. 
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It  appears  by  these  figures  that  the  supply  of  milk  and  cream  for 
the  New  York  market  (and  this  is  understood  to  include  adjoining 
cities)  increased  from  less  than  5,500,000  cans  in  1886  to  over 
8,000,000  cans,  or,  exactly,  321,081,600  quarts  in  1895.  Such  increase 
was  47.3  per  cent,  or  about  2,500,000  cans,  and  the  daily  average  in 
1895  was  about  7,000  cans  in  excess  of  that  for  1886.  The  total  popu- 
lation of  New  York,  Brooklyn,  Jerse_y  City,  and  Hoboken  in  1885, 
1890,  and  1895,  testified  to  as  stated  m  Census  reports  or  shown  in 
estimates  jjased  thereon,  was  2,226,513  in  1885,  2,530,995  in  1890,  and 
3,113,189  in  1895.  The  increase  in  the  population  of  these  cities  has 
therefore  been  nearly  900,000  in  ten  years.  On  a  population  basis  of 
2,250,000  in  1886  and  3,113,189  in  1895,  the  delivered  milk  supply  per 
capita  was  about  96.88  quarts  for  1886  and  103.13  quarts  in  1895,  an 
increase  of  6^  quarts  for  each  person. 

According  to  the  above  table  the  defendant  lines  carried  very 
nearly  78f  per  cent  of  the  entire  New  York  milk  supply  in  1895. 
This  amounted  to  6,319,962  cans  of  40  quarts,  and'  of  this  quantity 
the  Erie,  Lacliawanna,  Susquehanna,  and  Ontario  and  Western  trans- 
ported 5,388,147  cans,  or  more  than  85  per  cent.  These  four  deliver- 
ing companies  with  their  connections  carried  in  that  year  over  67  per 
cent  of  the  total  supply.  The  volume  of  this  traffic  on  both  the  Erie 
and  West  Shore  has  been  decreasing  since  1892.  The  quantity  car- 
ried by  the  Erie  was  243,642  cans  less  in  1895  than  in  1892,  and  the 
West  Shore  milk  traffic  in  1895  was  94,827  cans  less  than  in  1892. 
The  quantity  annually  carried  by  the  New  Haven  road  decreased 
nearly  two-thirds  between  1886  and  1892,  but  it  has  increased  since, 
so  that  it  showed  in  1895  a  decrease  as  compared  with  1886  of  only 
about  one-third.  There  were  slight  decreases  between  1888  and  1892 
on  the  Susquehanna,  which  have  been  more  than  recovered  since  the 
latter  year.  The  Lackawanna  and  Ontario  and  Western  milk  traffic 
has  continued  to  increase  yearly  since  1886.  As  the  table  shows,  the 
Ontario  and  Western  increase  in  ten  years  was  lil  per  cent,  and  that 
of  the  Lackawanna  was  from  140,300  cans  in  1886  to  1,897,135  cans 
in  1895,  or  1,252  per  cent.  About  three-fourths  of  the  Lackawanna 
milk  and  cream  business  in  1895  was  acquired  subsequent  to  1890. 

The  Milk  Keporter  shows  that  7,729,064  cans  of  milk,  222,157  cans 
of  cream,  and  75,819  cans  of  condensed  milk  were  brought  to  the  New 
York  market  in  1895,  the  figures  being  on  the  basis  of  40  quarts  to 
the  can.  For  1894  the  figures  so  puWished  were  7,479,273  cans  of 
milk,  210,269  cans  of  cream,  and  67,302  cans  of  condensed  milk. 

9.  The  average  yearly  prices  per  <juart  paid  by  receivers  of  milk  in 
New  York  from  1870  to  1895,  inclusive,  are  given  below  in  connection 
with  the  freight  rate  in  force  from  1877 : 


Year. 

Price  per 
quart. 

Freight 

rate  per 

can. 

Year. 

Price  per 
quart. 

Freight 

rate  per 

can. 

1870 

Cents. 
4.58 
3.83 
8.67 
3.75 
3.65 
3.54 
3.38 
3.15 
2.63 
2.33 
2.85 
2.98 
3.2S 

Cents. 

1888 

Cents. 
3.15 
3.06 
2.77 
2.80 
2.81 
2.83 
2.59 
2.63 
2.67 
2.68 
2.79 
2.63 
2.62 

Cents. 
40 

1871 

1884 

27  60 

1872 

1885   .. 

32 

1873 

1886 

36 

1874 

1887 

36 

1875 

1888.... 

35 

1876 

1889 

36 

1877... 

65 
65 
40 
40 
40 
40 

1890... 

32 

1878 

1891 

82 

1879 

1892 

82 

1880 

1893 

32 

1881... 

1894 

32 

1882 

1895., 

i 
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These  prices  do  not  include  freight  charges.  For  example,  the 
"  exchange  price  "  in  January,  1894,  was  3  cents  per  quart,  equal  to 
$1.20  per  can  of  40  quarts,  while  the  "  platform  price  "  on  the  Erie 
platform  at  Jersey  City  was  generally  $1.52  per  can  in  that  month, 
or  the  freight  rate  of  32  ceiis  higher  than  the  "  exchange  price." 
The  platform  price  is  liable  to  vary  according  to  the  day's  supply 
and  demand.  The  freight  rate  of  32  cents  per  40-quart  can  is  at 
least  25  per  cent  of  the  price  paid  to  producers.  The  price  of  milk 
to  New  York  City  consumers  is  not  uniform.  The  price  generally 
charged  for  delivering  to  families  is  about  8  cents  a  quart;  to  board- 
ing houses,  6  or  7  cents.  A  40-quart  can  of  milk  sells  for  from  4  to 
5  cents  a  quart,  the  price  being  lower  in  summer  and  higher  in  win- 
ter. When  the  market  is  oversup]plied,  milk  on  that  day  is  sold  very 
cheap.  The  bottle  milk  brings  usually  from  a  quarter  to  half  a  cent 
more  per  quart.  One  witness  (Baldwin,  a  wholesale  dealer)  testi- 
fied that  more  milk  is  retailed  in  New  York  City  at  5  cents  a  quart 
than  above  it.  Ten  years  ago  the  price  to  families  was  about  10 
cents.  Thirty  years  ago  it  was  as  high  as  14  cents  a  quart.  In 
determining  the  value  m  New  York  City  it  has  been  the  custom  to 
add  to  the  freight  rate  and  market  price  5  cents  a  can  for  ferry  and 
trucldng  from  Jersey  City  to  New  York.  Thus  a  can  of  40  quarts, 
selling  on  the  Erie  platform  in  Jersey  City  for  $1.32,  would  be  rated 
at  $1.37  in  New  York.  There  is  testimony  to  the  effect  that  this  5 
cents  was  sometimes  deducted  from  the  market  price  before  settle- 
ment between  consignee  and  producer,  but  such  deduction  is  not 
shown  to  have  been  the  rule. 

In  1877  and  1878,  while  the  freight  rate  was  55  cents,  the  average 
price  per  quart  to  producers  fell  from  3.15  cents  to  2.C3  cents.  In 
1879,  with  the  rate  at  40  cents,  the  price  fell  to  2^  cents  a  quart. 
From  1879  to  1883  the  rate  remained  at  40  cents,  and  the  price  per 
quart  rose  steadily  each  year  from  2Jf  cents  in  1879  to  3^  cents  in  1882 ; 
but  in  1883  it  fell  to  3.15,  and  for  the  year  1884,  while  the  rate  was 
as  low  as  27^  cents,  the  price  declined  to  3.06  cents.  In  1885,  with 
the  rate  raised  to  32  cents,  the  price  declined  to  2.77  cents,  rising  to 
2.80  cents  per  quart  in  1886,  when  the  rate  went  to  35  cents,  and 
remaining  about  2.80  per  quart  until  1889,  when  with  the  same  rate 
it  fell  to  2.59.  Since  1889,  with  the  rate  at  32  cents,  the  quart  price 
has  fluctuated  from  2.52  to  2.79,  the  lower  figure  being  the  average 
price  for  1895.  The  price  generally  paid  by  dealers  to  producers  in 
the  "  far-off  "  region  ranges  from  one-fourth  to  one-half  cent  less 
than  the  market  price.  For  a  number  of  years  and  up  to  the  early 
part  of  1895  the  price  paid  to  producers  was  fixed  by  the  New  York 
Milk  Exchange,  but  this  was  discontinued  upon  a  decision  in  the 
State  court  that  'the  exchange  was  an  illegal  combination.  The  evi- 
dence tends  to  show  that  the  prices  paid  different  producers  since  that 
exchange  was  discontinued  are  less  uniform.  Numerous  conditions 
surround  the  production,  supply,  and  demand  for  milk,  many  of  which 
are  varied  by  the  season  and  the  character  of  the  season,  as  well  as  by 
added  sources  of  supply  and  changes  in  the  course  of  handling  or 
dealing,  and  the  effect  of  increases  or  reductions  in  the  uniform 
freight  rate  upon  prices  paid  to  producers  is  not  shown  through 
comparison  of  the  freight  rate  and  prices  so  paid  during  each  year. 
But  the  general  tendency  of  both  such  price  and  rate  has  been  down- 
ward.   The  price  to  farmers  in  1876  was  3.38  cents;   in  1882,  3.25 
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cents;  in  1888,  2.83  cents;  in  1893,  2.79  cents;  and  the  price  for  any 
of  those  years  has  not  been  equaled  since.  In  1876  the  freight  rate 
was  56  cents  or  more ;  in  1882,  40  cents ;  in  1888,  35  cents ;  in  1893, 
32  cents;  and  this  rate,  whicli  is  still  in  effect,  is  lower  than  at  any 
former  time  except  dnring  the  year  1884.  The  wholesale  and  retail 
prices  of  milk  are  also  lower  than  in  former  years.  The  transporta- 
tion charge  on  milk,  whether  paid  by  consignee  or  shipper,  whether 
included  in  or  deducted  from  milk  prices  paid  to  producers,  is  part 
of  the  cost  of  marketing,  and  such  cost  is  therefore  reduced  by  a 
decrease  in  the  freight  rate. 

10.  The  following  table  shoM's  for  the  years  1885  to  1895,  inclusive, 
the  number  of  quarts  of  milk  at  average  price  for  the  year  necessary 
to  equal  the  average  price  for  that 'year  of  a  pound  of  butter  in  the 
New  York  market : 


Years. 

Quarts. 

Years. 

Quarts. 

1885      

9.75 
9.50 
9.66 
9.60 
9.20 
8.90 

1891 ._.. 

1886               

1802 

1887                     .               

189.3 

9  60 

1888                                            

1894 

8  80 

1889 

1895 

8  SO 

1890 

The  average  price  of  butter  in  1894  and  1895  was  considerably 
lower  than  in  1893,  and  the  shipment  of  milk  for  the  New  York 
trade,  as  compared  with  butter  for  that  market,  was  more  profitable 
in  1895  than  in  1893,  by  at  least  the  producing  value  of  one  quart 
of  milk  to  the  pound  of  butter. 

11.  Transportation  rates  on  milk  and  cream  are  not  the  same  from 
all  points  of  shipment  to  Philadelphia,  Baltimore,  Boston,  or 
Chicago.  The  rates  are  graded  on  the  basis  of  distance  or  are  the 
same  from  stations  in  short-distance  groups.  The  service  for  each 
city  is  widely  different  from  that  to  New  York  terminals,  much  of  it 
being  performed  in  connection  with  general  freight  or  passenger 
service  and  prepaid  by  the  purchase  of  milk  tickets  prior  to  ship- 
ment. It  does  not  appear  that  milk  is  transported  to  these  cities 
over  such  considerable  distances  as  is  the  case  with  milk  for  New 
York. 

From  tariffs  of  various  roads  in  evidence  it  appears  that  milk  rates' 
to  Chicago  are  established  by  each  with  little  reference  to  rates  of 
the  other  carriers  to  that  citJ^  The  rates  on  8  and  10  gallon  cans  on 
the  Erie  (Chicago  and  Erie)  are  12  and  15  cents  up  to  24  miles;  15 
and  25  cents  for  from  25  to  44  miles ;  20  and  30  cents  for  45  miles  and 
over.  On  the  Chicago  and  Northwestern  (Galena  Division,  Air  Line) 
for  8  and  10  gallon  cans  the  rates  are  graded  upward  from  15  pnd  19 
cents,  respectively,  with  some  short-distance  groups,  the  first  being 
for  stations  30  miles  or  under  from  Chicago,  two  following  of  15 
miles  each,  then  with  increases  for  succeeding  stations  until  a  distance 
out  of  80  miles  is  reached  at  Ashton,  111.,  from  which  point  and  all 
stations  west,  including  Clinton,  Iowa,  138  miles,  the  rates  are  22  and 
26  cents.  These  are  the  highest  can  rates  on  this  road  to  Chicago. 
Rates  on  bottled  milk  begin  with  10  cents  for  the  12-quart  case  and  16 
cents  for  the  18-quart  case  for  the  first  15  miles,  increasing  gradually 
to  17  and  25  cents  for  the  Ashton-Clinton  group.  From  that  group 
this  company  charges  within  1  cent  as  much  for  18  quarts  in  bottleg 
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as  it  does  for  40  quarts  in  cans.  On  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  the  rates  also  commence  with  15  and  19  cents  for  8  or 
10  gallon  cans,  respectively,  and,  graded  both  by  short-distance 
groups  and  station  to  station  increases,  reach  28  and  32  cents,  respec- 
tively, at  Kittridge,  111.,  on  the  Council  Bluffs  line,  117  miles  from 
Chicago,  and  26  and  29  cents  on  the  Northern  division  at  Fond  du 
Lac,  Wis.,  161  miles  from  Chicago.  The  Chicago  and  Alton  rates 
range  from  13|  cents  per  can  at  Summit,  12  miles  out  of  Chicago,  in- 
creasing 1  cent  or  ^  cent  with  each  station.  The  higliest  rate,  26 
cents,  is  from  McLean,  111.,  141  miles  from  Chicago.  The  Illinois 
Central  rates  for  8  and  10  gallon  cans  gra'de  from  15  and  19  cents  up 
to  22  and  26  cents,  and  those  of  the  Chicago,  Burlington  and  Quincy 
from  15  to  25  cents  per  8-gallon  can.  On  all  these  roads  the  freight 
is  prepaid,  the  shipper  being  required  to  purchase  milk  tickets  and 
attach  a  ticket  to  each  can  before  delivery  for  transportation. 

ERIE   LINE. 

12.  The  total  amount  of  milk  and  cream  brought  by  the  Erie  to 
Jersey  City  in  1894  was  1,297,505  cans  and  729,280  boxes  of  milk, 
77,509  cans  and  2,164  boxes  of  cream,  on  which  the  total  freight 
revenue  was  $523,484.10.  The  Erie  share  of  this  total  was  $184,093.24. 
From  a  statement  in  evidence  of  milk  traffic  on  the  Lehigh  and 
Hudson  River  it  appears  that  the  receipts  of  that  road  from  this  milk 
traffic  for  1894  amounted  to  $45,773.68,  and  that  rates  are  divided 
between  it  and  the  Erie  on  the  basis  of  40  per  cent  to  the  Lehigh  and 
Hudson  River  and  60  per  cent  to  th§  Erie.  This  deducted  from  the 
above  stated  total  milk  revenue  would  make  the  Erie  receipts 
$477,710.42.  The  1894  revenue  of  the  ferie  from  milk  traffic  on  its 
Delaware  division,  running  west  from  Port  Jervis  to  Susquehanna, 
was  $79,387.34;  from  the  Susquehanna  division,  Susquehanna  to 
Hornellsville,  it  was  $30,208.95,  and  from  points  on  the  Jefferson  or 
Carbondale  branch  it  was  $6,233.70,  making  a  total  west  of  Port 
Jervis  of  $115,829.99.  The  remainder  of  the  total  milk  revenue  for 
1894,  $407,"654.11,  was  derived  from,  shipments  east  of  Port  Jervis. 
On  the  basis  of  milk  business  from  points  on  the  Lehigh  and  Hudson 
River,  amounting  to  $114,434.20,  as  indicated  by  the  statement  filed 
for  that  company,  the  traffic  originating  on  the  Erie  main  line  and 
branches  east  of  Port  Jervis  amounted  to  $293,219.91.  Of  this, 
$116,990.83  was  main-line  business,  leaving  $176,229.08  for  traffic 
from  branches  of  the  eastern  division.  The  foregoing  distribution  of 
the  Erie  milk  revenue  for  1894  is  based  upon  totals  given  in  testimony. 
Analysis  of  the  statement  of  traffic  by  stations,  filed  for  the  Erie,  four 
stations  liot  located,  shows  totals  somewhat  less  for  the  eastern 
.  branches  and  the  lines  west  of  Port  Jervis,  and  a  little  more  revenue 
from  the  main-line  traffic  east  of  Port  Jervis.  Included  in  the  figures 
above  given  are  earnings  on  milk  carried  to  Newark,  Passaic,  and 
Paterson,  N.  J.,  in  1894,  to  the  amount  of  about  $11,190.76.  The 
rates  of  32  cents  on  milk  and  50  cents  on  cream  are  charged,  whether 
the  freight  is  consigned  to  Jersey  City  or  carried  between  local 
Stations. 

The  Wells  Fargo  Express  Company,  which  conducts  the  express 
business  on  the  Erie  lines,  charges,  according  to  agreement  with  the 
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railroad  company,  double  the  railroad  rates  for  carrying  milk,  cream, 
and  garden  products  within  the  milk-train  limits ;  _  thus,  the  express 
rates  on  milk  and  cream  are  64  cents  and  $1,  respectively,  the  delivery 
being  to  consignees'  places  of  business  in  New  York  City,  The 
express  charges  on  merchandise  traffic,  the  highest  class  of  express 
business  (money  excepted)  are  about  double  the  railroad  freight 
rates.  Potatoes,  onions,  apples,  and  other  agricultural  products  usu- 
ally have  considerable  lower  special  express  rates.  The  express  com- 
pany carries  about  five  cans  of  milk  and  cream  daily. 

The  branch  lines  east  of  Port  Jervis  are:  Two  to  Newburgh,  one 
from  Turners,  15  miles,  and  another  from  Greycourt,  19  miles;  the 
Pine  Island  and  Montgomery  branches,  12  and  10  miles  in  length, 
respectively,  connecting  with  the  main  line  at  Goshen ;  and  the  Mid- 
dletown  and  Crawford  branch,  13  miles,  leading  from  Middletown  to 
Pine  Bush.  Except  three  stations  in  New  Jersey,  all  the  main-line 
milk  traffic  in  1894  east  of  Port  Jervis  originated  at  Turners  and  sta- 
tions between  that  point  and  Port  Jervis.  The  distance  between  Tur- 
ners and  Port  Jervis  is  41  miles.  These  main  and  branch  line  dis- 
tances are  all  in  Orange  County,  N.  Y.  Nearly  80  per  cent  of  the 
total  milk  traffic  of  the  Erie  in  1894  originated  east  of  Port  Jervis  on 
the  main  line  and  branches  and  the  Lehigh  and  Hudson  Eiver  con- 
nection, and  over  55  per  cent  was  from  main  and  branch  lines  in 
Orange  County.  Prior  to  the  construction  of  these  branch  roads 
butter  was  the  principal  agricultural  product  of  that  county.  The 
branches  were  built  with  a  view  of  penetrating  this  dairy  region,  and 
with  the  facilities  thus  furnished  for  milk  traffic  the  making  of  butter 
was  largely  discontinued.  The.Ramsdell  Transportation  Company's 
boat  line  on  the  Hudson  River,  touching  at  Newburgh;  Cornwall,  aild 
other  landings,  has  carried  at  times  as  much  as  1,000  cans  a  day  from 
Newburgh  alone.  This  river  competition  affects  traffic  at  stations  15 
or  more  miles  from  the  river,  but  it  has  not  resulted  in  causing  the 
reduction  of  railroad  rates  on  milk  from  the  localities  affected.  The 
Erie  bought  out  a  large  creamery  at  Washingtonville,  Orange  County, 
mainly  to  prevent  the  milk  business  at  that  point  from  going  by  the 
river. 

The  following  statement  shows  the  amount  and  increase'  of  milk 
and  cream  from  points  west  of  Port  Jervis  from  September  30, 1891, 
to  1895 : 


Tear. 

Cans,  40 
quarts. 

Gallons, 
boxed. 

Total  re- 
duced to 
cans  of  40 
quai-ts. 

Yearly  in- 

creaFe  (+) 

ordecrease 

(-)• 

1891 

199,360 
229,677 
252.864 
283,211 
268,897 
69,537 

685,139 
718,994 
7a>,956 
676,767 
652,225 
67,086 

267,874 
300,976 
326,460 
a50,888 
334,120 
76,246 

1892 

+4.3,102 

1893 - 

+25,484 

1R94 

+24,428 

1895 

-16,768 

lucrease  in  1895  oyer  1891 

_  The  increase  on  the  Lehigh  and  Hudson  River  connection  in  1894 
over  1891  was  1,021  cans.  The  total  milk,  cream,  and  condensed- 
milk  traffic  of  the  Erie  in  1894,  reduced  to  cans,  was  1,613,309  cans, 
and  in  1892  it  was  1,778,508  cans,  a  loss  in  two  years  on  the  whole 
traffic  of  165,199  cans.  The  total  of  the  west  of  Port  Jervis  and 
Lehigh  and  Hudson  River  milk  traffic  was  713,565  cans  in  1894  and 
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660,325  cans  in  1892.  These  figures  leave  for  the  Erie  main  line  and 
branches  east  of  Port  Jervis  899,744  cans  in  1894  and  1,118,183  cans 
in  1892,  showing  a  loss  in  two  years  in  traffic  originating  on  the  Erie 
east  of  Port  Jervis  of  218,439  cans,  over  19  J  per  cent  of  the  shipments 
so  originating  in  1892. 

This  result  may  be  increased  or  decreased  somewhat  by  the  fact 
that  the  figures  used  for  west  of  Port  Jervis  traffic  are  for  years  end- 
ing September  30,  those  for  the  calendar  year  not  having  been  given, 
and  that  a  few  thousand  cans  of  condensed  milk  are  included  in  the 
totals  used  for  1894  and  1892.  The  total  milk  traffic  of  the  Erie  in 
1895  was  less  than  in  1894  by  78,443  cans,  and  the  decrease  in  west 
of  Port  Jervis  milk  for  the  year  ending  September  30,  1895,  com- 
pared with  the  year  preceding,  was  16,768  cans.  This  indicates  a 
further  loss  on  the  Erie  lines  east  of  Port  Jervis  in  1895  of  about 
61j675  cans,  and  a  total  loss  since  1892  of  about  280,114  cans,  unless 
the  loss  as  compared  with  1894  was  made  up  by  increase  in  shipments 
on  the  Lehigh  arid  Hudson  River.  The  annual  supply  from  Lehigh 
and  Hudson  River  points  was  about  equal  during  the  four  years 
prior  to  1895.  Such  decrease  since  1892  is  not  to  be  ascribed  to  the 
competition  of  the  Hudson  River  boat  line,  the  number  of  cans  car- 
ried by  the  boats  in  1895  having  been  about  equal  to  the  quantity 
carried  by  them  in  1891  and  1892,  and  30,000  cans  less  than  in  1894. 

Milk,  buttermilk,  and  cream  are  brought  by  the  Erie  to  Jersey  City 
in  two  daily  milk  trains,  usually  composed  of  13  milk  cars  and  one 
combination  car  which  will  seat  35  or  40  persons  in  one  of  the  com- 
partments, the  other  compartment  being  used  for  clerical  work  per- 
taining to  the  milk  business.  The  train  employees  are  carried  in  this 
car.  Some  passengers  are  transported  westbound  between  local  sta- 
tions on  one  of  the  trains,  and  east  bound  on  Sunday  only  by  both 
trains.  No  other  traffic  is  carried  on  these  trains.  One  train.  No.  18, 
starts  from  Port  Jervis  at  6.50  p.  m.  and  arrives  at  Jersey  City  at 
11.15  p.  m,,  making  the  distance  of  87  miles  in  four  hours  and  twenty- 
five  minutes,  or  about  20  miles  an  hour,  including  numerous  stops 
above  Turner's.  No.  20,  the  other  train,  starts  from  Pine  Island 
Junction  on  the  Pine  Island  Branch  at  6.55  p.  m.  and  reaches  Jersey 
City  at  11  p.  m.,  covering  the  70  miles  in  about  four  hours  at  the  rate 
of  17^  miles  per  hour,  including  stops.  Milk  originating  on  the 
Lehigh  and  Hudson  River»road  and  the  branches  other  than  the  Pine 
Island  is  brought  to  the  main-line  junctions  and  hauled  from  thence 
to  the  terminal  in  these  trains.  Considering  the  greater  number  of 
stops,  these  trains  run  at  about  passenger  train  speed  and  usually 
arrive  in  Jersey  City  "  on  time."  In  the  operation  of  the  road  they 
have  the  same  rights  as  passenger  trains. 

Seven  cars  of  milk  are  brought  down  to  Port  Jervis  daily :  Two 
from  the  Susquehanna  division,  Hornellsville  to  Susquehanna;  four 
from  the  Delaware  division,  Susquehanna  to  Port  Jervis;  one  from 
the  Jefferson  or  Carbondale  branch.  This  west  of  Port  Jervis  milk 
is  carried  to  Jersey  City  in  milk  train  No.  18,  leaving  Port  Jervis  at 
6.50  p.  m.  The  service  west  of  Port  Jervis  is  by  passenger  train. 
The  ice  used  is,  as  a  rule,  furnished  by  shippers.  The  total  expense 
to  the,  company  for  this  item  in  1894  was  only  $79.46.  It  does,  how- 
ever, haul  ice  for  shippers  from  ponds  to  their  ice  houses  and  cream- 
eries at  low  rates.    The  company  heats  the  cars  in  winter  when 
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necessary.  The  icing  of  can  milk  shipped  from  the  near-by  stations  is 
not  permitted  by  the  carrier. 

There  are  employed  in  the  conduct  of  the  two  regular  milk  trains, 
the  one  from  Port  Jervis  and  the  other  from  Pine  Island  Junction, 
four  engineers,  four  firemen,  four  conductors,  four  flagmen,  and  30 
brakemen;  14  brakemen  to  one  train  and  16  for  the  other,  and  the 
engineers,  firemen,  condixctors,  and  flagmen  are  two  to  each  train. 
One  crew  composed  of  one  conductor,  one  engineer,  one  fireman,  one 
flagman,  and  seven  or  eight  brakemen,  according  to  the  train,  makes 
a  round  trip  and  lays  off,  another  like  crew  making  the  next  trip. 
The  engineers  and  firemen  are  paid  the  same  as  passenger-engine 
men.  This  is  in  some  cases  more  than  the  pay  of  freight-engine  men. 
The  conductors  on  milk  trains  get  $13  per  month  more  than  freight- 
train  conductors,  and  the  brakemen  are  paid  the  same  as  brakemen  on 
freight  trains.  The  milk  trains  remain  at  Jersey  City  until  5  and  6 
o'clock  a.  m.,  when,  having  been  loaded  with  cans,  they  return  to 
Port  Jervis  and  Pine  Island  Junction,  making  the  same  stops  going 
back  to  unload  the  empties.  The  returning  trains  are  numbered  17 
and  19.  The  milk  train  locomotives  are  heavy  and  similar  to  those 
used  on  through  passenger  trains,  but  while  the  milk  trains  require 
the  use  of  four  engines  the  same  four  are  not  exclusively  devoted  to 
that  business.  The  cost  of  the  milk  car  used  is  about  $1,500;  that  of 
an  ordinary  box  car  is  about  $450.  The  life  of  the  milk  car  is  about 
ten  years,  while  that  of  the  box  car  is  stated  to  average  fifteen  years. 
The  Erie  has  26  milk  cars  in  constant  use,  but  it  keeps  11  others  on 
hand  at  various  sidings  to  be  ready  in  case  of  accident  or  extra 
demand. 

The  company  has  erected  separate  stations  and  platforms  exclu- 
sively for  the  milk  business  at  a  considerable  number  of  points  and 
put  in  sidings  for  that  traffic  at  some  of  the  larger  stations.  There 
are  two  large  milk  platforms  at  Jersey  City,  and  a  third  is  also  used 
for  that  business  in  connection  with  general  traffic. 

13.  The  estimated  cost  of  transporting  the  milk  and  cream  busi- 
ness of  the  Erie  in  1894  is  stated  to  be  $108,603.72  of  which 
$26,971.72  are  assigned  to  the  business  west  of  Port  Jervis  and  the 
remainder,  $81,632  to  the  service  east  of  that  point.  It  does  not 
affirmatively  appear  that  this  stated  total  cost  includes  all  the  branch- 
line  service  east  of  Port  Jervis.  Comparison  of  this  cost  with 
estimated  cost  of  doing  the  business  by  ordinary  freight  trains  is 
presented  in  a  statement  filed  for  the  Erie  in  reply  to  interrogatories 
propounded  by  complainant.  Train  mileage  and  some  car  mileage 
were  used  in  the  computation.  The  result  reached  through  such 
comparison  and  claimed  in  the  Erie  statement  is  that  east  of  Port 
Jervis  the  milk  traffic  could  be  carried  in  the  ordinary  freight  service 
for  $18,940.16,  as  compared  with  $81,632,  the  stated  actual  cost  of  the 
present  service,  and  another  calculation  based  on  such  figures  is  that 
the  milk  traffic  as  conducted  costs  the  carrier  12^  cents  per  carload  per 
mile,  while  as  ordinary  freight  such  carload  would  only  cost  it  at  the 
rate  of  2.9  cents  per  mile ;  inr  other  words,  that  the  transportation  cost 
of  the  milk  traffic  east  of  Port  Jervis  is  about  4J  times  what  it  would 
be  if  carried  as  ordinary  freight.  Besides  the  stated  cost  of  trans- 
porting the  milk,  there  is  an  additional  expense  of  handling  at  the 
terminal,  which  is  stated  at  $11,388,  and  a  milk  agent  is  employed  at 
$3,000  per  year.      These  various  items  foot  up  a  total  transportation 
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cost  of  $122,990.72,  leaving  an  income  over  cost  of  transportation 
and  terminal  handling  of  about  $361,102.52.  The  share  borne  by  this 
traffic  of  general  expenses  and  maintenance  of  way,  structures,  and 
equipment  is  also  to  be  deducted  to  arrive  at  net  income  from  opera- 
tion. In  making  up  an  estimate  of  total  cost  of  the  milk  traffic  to  the 
road  the  operating  expenses  and  fixed  charges  applicable  to  milk 
traffic  are  determined  by  complainant  according  to  the  proportion  of 
the  milk  tonnage  to  total  tons  carried,  while  for  the  same  purpose 
the  carrier  adds  some  claimed  terminal  expenses  to  stated  cost  of 
transpdrtation,  and  uses  the  "train  mileage  basis  for  the  remaining 
operating  expenses  and  fixed  charges,  resulting  in  a  profit  or  net 
income  of  somiething  less  than  300  per  cent  on  complainant's  theory 
and  about  10  per  cent  by  the  carrier's  method  of  computation. 

The  expense  of  running  an  all-night  ferryboat  to  accommodate 
milk  dealers,  claimed  by  the  carrier  as  an  additonal  item  of  cost,  rep- 
resents no  part  of  the  Erie  expense  in  transporting  milk  for  which 
rates  to  Jersey  City  are  charged ;  such  ferryboat  expense  relates  to  a 
distinct  service,  for  which  the  company  is  entitled  to  and  does  make  a 
separate  charge. 

For  the  lines  east  of  Salamanca  fixed  charges  were  apportioned 
for  the  year  ending  June  30,  1894,  to  the  amount  of  $7,493,307, 
including  interest  on  funded  debt  and  interest-bearing,  current  lia- 
bilities, rents  for  lease  of  road,  taxes,  and  $9,643  "  other  deduc- 
tions." This  added  to  the  total  operating  expenses  on  all  business 
amounted  to  $20,774,610,  and  exceeded  the  total  gross  earnings  from 
operation  by  $692,633.  The  estimate  of  cost  submitted  by  counsel 
for  the  Erie  Company  shows,  after  making  deductions  for  all  claimed 
expenses  and  for  fixed  charges,  a  net  profit  from  milk  of  $49,726.31. 
The  Erie's  estimate  of  $26,971.72,  cost  west  of  Port  Jervis,  applies 
to  the  carriage  of  about  20  per  cent  of  its  milk  traffic,  and  $81,632, 
stated  cost  of  the  milk-train  service  east  of  that  point,  applies  to  the 
carriage  of  all  the  milk  business  by  such  trains  to  Jersey  City.  Upon 
this  basis  the  cost  of  handling  a  can  of  milk  west  of  Port  Jervis  by 
mixed-train  service  is  greater  than  the  cost  of  transporting  a  can  of 
milk  by  regular  milk  trains  east  of  that  point. 

The  foregoing  figures  pertaining  to  cost  of  the  milk  service  are  for 
the  calendar  year  1894.  As  the  amount  of  milk  business  on  the  Erie 
for  1893  was  a  few  thousand  cans  greater  than^in  the  succeeding 
year,  and  there  was  no  substantial  difference  in  the  service  rendered, 
the  earnings  for  the  calendar  year  1894  were  not  greater  and  the 
expense  of  the  milk  service  was  not  materially  different  than  for  the 
year  ending  June  30,  1894,  the  fiscal  year  for  which  annual  reports 
covering  the  Erie  system  are  filed  with  the  Commission. 

The  total  operating  expenses  for  the  year  ending  Jime  30,  1894, 
on  the  Erie  lines  east  of  Salamanca,  N.  Y.  (82  miles  west  of  Hor- 
nellsville),  were  $13,281,303,  covering  general  expenses,  conducting 
transportation,  maintenance  of  equipment,  and  maintenance  of  way 
and  structures ;  and  the  gross  earnings  of  such  lines  from  passenger, 
freight,  and  miscellaneous  service,'  including  stock  yards  and  ele- 
vators, were,  for  the  same  period,  $20,081,977,  leaving  a  net  operat- 
ing income  of  $6,800,674.  These  operating  expenses  were  66.14 
per  cent  of  the  gross  earnings.  The  Erie  earnings  from  milk  of 
$484,093.24  were  about  2.41  per  cent  of  the  above  stated  total  gross 
earnings,  and  such    percentage    of    total    operating    expenses    is 
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$326,079.40.  This  leaves  a  net  income  from  operation  of  the  milk 
traffic  of  $158,01 3.84,  on  the  basis  of  cost  according  to  the  proportion 
of  milk  earnings  to  gross  revenue.  The  use  of  either  train  mileage, 
tonnage,  or  earnings  as  a  basis  for  estimating  cost  excludes  the  other 
two  important  items  from  the  calculation.  While  the  true  cost  of 
conducting  transportation  only  by  the  separate  milk  trains  may  be 
stated  with  some  degree  of  accuracy,  it  is  impossible  to  arrive  at  the 
actual  expense  involved  in  the  carriage  of  that  commodity  from  all 
points  of  shipment,  or  to  determine  the  share  properly  borne  by  milk 
in  total  operating  expenses  or  in  any  statement  of  fixed  charges,  and 
this  is  true  as  to  any  particular  kind  of  traffic. 

Following  is  a  comparison  of  average  rates  per  ton,  rates  per  ton 
per  mile,  car  and  locomotive  earnings,  empty  car  mileage,  average 
number  of  loaded  cars  to  the  train,  and  average  load  per  car  for  milk 
and  freight  traffic  generally : 

A.  According  to  the  number  of  cans  and  cases  of  milk  and  cream 
carried  by  the  Erie  in  1894,  and  the  estimated  weights  of  100  pounds 
per  can  of  40  quarts  and  70  pounds  per  case  of  12  quarts,  the  total 
Erie  milk  tonnage  was  a  little  less  than  95,000  tons,  and  this,  divided 
into  milk  receipts  of  that  company  for  the  year,  gives  an  average 
revenue  per  ton  of  about  $5.10,  more  than  five  times  the  average  of 
97.767  cents  per  ton  received  for  the  year  ending  June  30,  1894,  on 
all  freight. 

B.  The  average  revenue  per  ton  per  mile  reported  for  all  freight 
carried  over  the  Erie  line  east  of  Salamanca  for  the  year  to  June 
30,  1894,  was  6.30  mills.  On  the  basis  of  the  Port  Jervis  distance 
of  87  miles,  which  exceeds  the  distance  haul  of  the  bulk  of  milk  car- 
ried by  this  line,  the  rate  per  ton  per  mile  received  for  milk  at  32 
cents  per  100  pounds  is  over  7.35  cents,  and  doubling  the  distance 
on  account  of  service  in  returning  the  cans,  the  rate  still  yields  3.68 
cents  per  ton  per  mile,  more  than  5^  times  the  average  for  all  freight 
traffic  east  of  Salamanca.  The  rate  per  ton  per  mile  from  Hornells- 
ville  to  Jersey  City,  331  miles,  is  1.93  cents,  and  applying  the  rate 
to  the  service  down  and  back,  the  rate  per  ton  per  mile  for  the  662 
miles  is  .966  cent,  a  little  over  one  and  a  half  times  the  average  re- 
ceived on  all  freight  traffic. 

C.  A  milk  car  on  the  Erie,  with  an  average  load,  as  testified,  of 
155  cans  of  milk,  earns  daily  with  the  engine  hauling  it  $49.60,  or 
$18,104  per  year,  and  with  such  average  loading  the  earnings  of  the 
26  milk  cars  and  engines  employed  were  $1,289.60  daily,  equal  on  that 
basis  to  $470,704  per  year.  The  actual  receipts  of  the  Erie  alone, 
stated  at  $484,093.24,  gives  average  Erie  earnings  per  car  for  the 
year  of  $18,618.97,  and  on  the  basis  of  the  total  number  of  milk  cars 
owned  (37  in  number)  such  earnings  per  car  in  1894  were  $13,083.60. 
The  number  of  freight  cars  reported  in  service  for  the  Erie  lines 
east  of  Salamanca  for  the  year  to  June  30,  1894,  was  28,431.  The 
balance  of  car  mileage  due  and  receivable  from  other  companies  was 
in  favor  of  the  Erie  to  the  extent  of  $16,200.60,  so  that  not  all  of  this 
number  of  cars  may  have  been  in  service  on  these  lines.  The  total 
freight  revenue  was  $14,963,855.22,  and  if  only  half  the  number  of 
freight  cars  owned  were  used  on  this  portion  of  the  system  the  earn- 
ings per  car  were  $1,052.60. 

D.  If  the  return  trip  of  the  milk  trains  is  regarded  as  empty  car 
mileage,  such  empty  car  mileage  is  50  per  cent  of  the  total  milk  mile- 
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age.  The  proportion  of  empty  freight  car  mileage  to  the  total 
freight  car  mileage  east  of  Salamanca  for  the  year  to  June  30,  1894, 
was  31.70  per  cent,  and  81.33  per  cent  of  the  empty  mileage  was  west- 
bound. 

'  E.  The  separate  milk  trains  on  the  Erie,  consisting  of  13  milk  cars 
each,  average  7f  tons  per  car,  on  the  basis  of  155  cans  per  car.  The 
average  number  of  loaded  cars  in  a  freight  train  on  the  Erie  east  of 
Salamailca  in  the  fiscal  year  1894  was  19.29,  and  the  average  load 
per  car  was  13.44  tons.  But  these  figures  do  not  show  the  frequency 
of  movement  with  such  loading  and  number  of  cars  to  the  train. 
Each  of  the  two  milk  trains  and  each  of  the  26  cars  with  7|  tons 
burden  moves  every  day  in  the  year,  while  the  averages  given  for  the 
freight  business  generally  are  made  up  from  the  record  of  all  trains, 
through  and  local,  fast  and  slow,  regular  and  special,  heavy  and 
light.  This,  with  the  amount  of  rate  charged,  accounts  for  the 
greater  yearly  earnings  per  car  from  milk  than  from  freight  traffic 
generally.  ' 

The  revenue  from  passengers  carried  on  the  Erie  milk  trains  in 
1894  was  $2,868.  The  amount  paid  by  this  company  in  1894  for  loss 
and  damage  accruing  through  its  milk  service  was  $21.80. 

LEHIGH  AND  HUDSON  EIVEE  RAILROAD. 

14.  As  above  stated,  the  total  milk  and  cream  traffic  annually  car- 
ried by  this  road  varied  but  little  in  amount  from  1891  to  1894, 
inclusive;  it  increased  from  284,465  cans  in  1885  to  361,656  cans  in 
1891,  decreased  to  359,349  cans  in  1892,  and  the  amount  in  1894  was 
362,677  cans.  All  milk  and  cream  on  this  road  destined  for  the  New 
York  market  goes  via  Greycourt,  N.  Y.,  and  the  Erie.  The  Lehigh 
and  Hudson  Kiver  milk  receipts  in  1894  amounted  to  $45,773.68. 
The  train  which  collects  milk  at  the  different  stations,  carries  it  to 
Greycourt,  and  returning  distributes  the  empty  cans  at  the  several 
stations;  also  carries  dressed  meat,  butter,  and  other  commodities, 
passengers,  mail,  and  express.  As  apportioned  by  the  road,  its  rev- 
enue for  this  train  from  these  additional  items  amounted  In  1894  to 
$10,609.15.  The  most  distant  point  from  which  milk  was  brought  in 
that  year  was  Great  M«adows,  N.  J.,  about  51  miles  from  Greycourt. 
There  are  three  or  four  stations  on  the  Orange  County  Railroad 
branch  east  of  Greycourt.  Over  half  of  the  1894  milk  revenue  of 
this  road  was  derived  from  traffic  shipped  from  points  in  New  York 
State,  the  most  distant  of  which.  New  Milford,  is  13  miles  from 
Greycourt.  No  attempt  to  approximate  the  cost  of  doing  the  milk 
business  other  than  by  train  mileage  average  has  been  made.  The 
president  of  the  company  testified  to  the  effect  that  milk  is  among 
the  most  profitable  articles  carried  by  his  road.  The  average  revenue 
per  ton  received  by  this  company  on  all  freight  for  the  year  ending 
June  30,  1894,  was  43.042  cents,  and  the  average  received  per  ton 
for  all  milk,  computed  from  total  cans  carried,  is  about  five  times  the 
amount  received  per  ton  on  all  freight. 

In  the  year  to  June  30,  1894,/the  proportion  of  empty  freight  car 
mileage  to  total  loaded  and  empty  freight  car  mileage  was  over  39.27 
per  cent,  and  over  95  per  cent  of  this  empty-car  mileage  was  west 
bound.  The  average  number  of  loaded  cars  in  a  train  was  12,  and 
the  average  load  per  car  was  15  tons.    This  road,  like  the  Erie 
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branches  in  Orange  County,  was  built  from  Greycourt  with  main 
reference  to  the  milk  business.  It  extended  first  to  Warwick,  N.  Y., 
and  was  known  as  the  Warwick  Valley  Railroad.  In  1879  the  road 
ran  to  McAfee,  N.  J.,  and  in  1882  to  Belvidere,  the  present  western 
terminus.  Milk  is  still  one  of  its  principal  articles  of  traffic,  yielding 
in  the  year  to  June  30,  1894,  over  10  per  cent  of  the  total  freight 
revenue,  though  milk  and  cream  constituted  but  2.18  per  cent  of  the 
tonnage.  About  $14  was  paid  for  spilled  milk  or  other  loss  through 
milk  transportation  by  this  company  in  1894. 

SUSQUEHANNA  LINE. 

15.  For  the  year  1894  the  total  milk  revenue  of  this  road  was  $208,- 
403.19,  of  which  about  $81,314.51  arose  from  traffic  shipped  at  sta- 
tions in  New  York  State.  These  stations  are  all  on  the  short  branch 
to  Middletown,  In.  Y.,  which  is  88  miles  from  Jersey  City  by  this  line. 
About  65  per  cent  of  the  milk  shipped  from  New  York  points  and 
carried  by  this  line  through  New  Jersey  is  delivered  in  New  York 
City.  The  other  35  per  cent  is  delivered  at  Jersey  City.  Some  other 
traffic,  small  in  amount,  is. carried  by  the  milk  trains,  but  what  kind 
or  the  revenue  derived  therefrom  is  not  shown;  2,160  passengers, 
paying  $420.60,  were  carried  on  milk  trains  during  the  year  ending 
June  30,  1895.  No  statement  of  the  cost  of  operating  the  milk  train 
is  given,  except  an  estimate  based  on  stated  percentages  of  operating 
expenses  as  applicable  to  all  freight  transportation  and  to  milk  alone, 
and  the  addition  of  one-third  thereto  for  extra  expense  in  running 
this  milk  train.  The  road  had  no  extra  expense  for  ferryboat  serv- 
ice to  accommodate  receivers  of  milk.  The  company  paid  for  loss 
and  damage  claims  to  shippers  and  consignees  of  milk  and  cream  in 
1894  about  $2,921.58.  All  the  milk  cars  are  iced  when  necessary  at 
Two  Bridges,  N.  J.,  and  the  companv  paid  $600  for  milk-car  icing  in 
1894.  The  milk  car  costs  from  $1^200  to  $1,700  and  the  ordinary 
box  car  about  $450  or  $500.  About  $150  per  car  was  expended  for 
milk-car  repairs  in  1894.  The  company  built  no  creameries  in  New 
York  in  that  year,  but  did  erect  two  in  New  Jersey;  43.10  per  cent 
of  the  total  car  mileage  was  empty,  and  95  per  cent  of  the  empty 
mileage  was  west  bound.  The  average  number  of  loaded  cars  in  a 
freight  train  was  30,  and  the  average  load  per  car  was  18  tons.  The 
average  receipts  per  ton  from  freight  generally  in  that  year  were 
77.241  cents.  The  milk  and  cream  carried,  a  large  portion  of  which 
was  bottled,  is  computed  at  a  little  less  than  45,000  tons,  and  with 
such  tonnage  the  average  milk  revenue  per  ton  for  the  year  1894  was 
$4.63,  or  about  six  times  the  revenue  per  ton  on  all  freight.  The 
milk  rate  to  Jersey  City  also  applies  on  shipments  to  intermediate 
stations. 

ONTARIO   AND   -WESTERN. 

16.  This  company  carried  to  Weehawken  in  1894,  as  reported  by  it 
for  this  case,  1,164,848^  cans  of  40  quarts  of  milk,  cream,  and  pot 
cheese.  The  latter  item  amounted  to  2,918  cans,  on  which  its  reve- 
nue was  $933.76.  There  were  1,110,037  cans  of  milk  and  51,8934 
cans  of  cream.  This  includes  145,590  cases  of  bottled  milk,  equiv- 
alent to  45,664^  cans,  or  3.92  per  cent  of  the  whole  amount  carried. 
The  total  revenue  for  carrying  was  $381,186.55.    The  gross  revenue 
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on  the  traffic  shipped  from  Ontario  and  Western  stations  was 
$365,489.58.  The  remainder  was  for  shipments  received  from  the 
Philadelphia  and  Eeading  and  New  England  at  Campbell  Hall, 
amounting  to  $12,382.4;0;  and  from  the  Port  Jervis,  Monticello  and 
New  York  road  at  Summitville,  amounting  to  $3,314.T9.  The  32-cent 
milk  rate  is  divided  as  follows :  Ontario  and  Western,  15  cents ;  Phil- 
adelphia, Reading  and  New  England,  17  cents ;  Ontario  and  Western, 
ISf  cents ;  Port  Jervis,  Monticello  and  New  York,  13f  cents. 

The  Ontario  and  Western  milk  traffic  south  of  and  including 
Bloomingburg,  88  miles  from  Weehawken,  and  that,  received  from 
the  Philadelphia,  Reading  and  New  England  connection  at  Campbell 
Hall  consisted  in  1894  of  175,119J  cans,  and  the  revenue  from  this 
was  $56,562.35.  The  cans  received  south  oi  Middletown,  78  miles 
from  Weehawken,  are  stated  in  evidence  to  be  about  200  cans  a  day. 
Cornwall,  the  station  nearest  to  Weehawken,  is  52  miles  from  that 
terminal,  and  the  distance  between  Cornwall  and  Middletown  is  26 
miles.  The  company's  detailed  statement  of  the  milk  traffic  and  reve- 
nue shows  that  such  revenue  from  stations  south  of  Middletown  and 
covered  by  this  26  miles  was  about  $42,128.90,  and  that  the  number  of 
cans  received  at  said  stations  was  130,659^,  equal  to  about  358  cans  per 
day.  Exclusive  of  milk  received  from  the  Philadelphia,  Reading 
and  New  England  connection,  the  number  of  cans  shipped  from  such 
stations  was  about  253  per  day. 

The  total  milk  receipts  from  main-line  stations,  Cornwall  to  Ken- 
wood, the  distance  between  being  212  miles,  were  $253,841.62,  leaving 
$127,344.93,  or  about  33^  per  cent,  for  the  business  from  branches  and 
connections.    All  of  the  branch-line  milk  is  long-distance  traffic : 

Scranton  branch,  Como  (173  miles)  to  Belmont  (178  miles) $9,390.89 

Delhi  branch,  Colchester  (183  miles)  to  Delhi  (196  miles) 88,039.08 

New  Berlin  branch.  Pine  Grove  (207  miles)  to  Bdmeston  (232  miles) .  56, 968.  95 

Utica  division,  Hamilton  (246  miles)  to  Deanville  (267  miles) 6,  815.  28 

Total  from  branch  lines 110,714.20 

This  added  to  the  main  line  business  north  of  Bloomingburg,  and 
the  traffic  received  from  the  Port  Jervis,  Monticello  and  New  York 
connection  at  Summitville,  93  miles  from  Weehawken,  gives  a  total 
revenue  on  milk  business  from  points  north  of  Bloomingburg — ex- 
ceeding 88  miles  and  up  to  264  miles  distant — of  $323,690.44,  nearly 
85  per  cent  of  the  total  milk  revenue. 

The  Ontario  and  Western  has  two  milk  trains,  composed  of  12  or 
13  cars  each,  until  Cornwall  is  reached,  at  which  point  the  trains  are 
consolidated.  The  milk  is  delivered  at  Weehawken  at  about  11  p.  m. 
One  train  starts  from  Oneida,  267  miles  from  Weehawken,  and  picks 
up  milk  on  the  main-line  stations,  including  that  from  the  Utica  divi- 
sion at  Randallsville,  down  as  far  as  Walton.  The  other  train  starts 
from  New  Berlin  or  Edmeston  on  the  New  Berlin  branch.  Traffic 
from  the  other  branches  is  brought  to  the  main  line  by  local  mixed 
trains.  North  of  Middletown  the  grades  are  heavy,  ranging  from  65 
to  80  feet  to  the  mile,  and  for  the  heaviest  a  second  engine  is  required. 
Prior  to  March  1,  1894,  no  separate  account  was  kept  of  the  earnings 
from  commodities  other  than  milk,  cream,  and  pot  cheese  carried  on 
milk  trains.  For  the  succeeding  ten  months  such  earnings  were 
$3,368.13,  and  for  the  year  to  March  1,  1895,  they  were  $4,060.30. 
The  amount. of  these  earnings  for  the  calendar  year  1894  was  not  far 
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from  $4,000.  The  passenger  receipts  are  estimated  at  about  $6,363. 
These  items  added  to  $373,236.11,  the  Ontario  and  Western  milk  earn- 
ings exclusive  of  payments  to  connections,  amount  to  $383,599.11,  but 
this  includes  some  mixed  train  milk  service  on  branch  lines.  The  com- 
pany reports  the  total  Ontario  and  Western  earnings  of  the  milk 
trains  proper  at  $377,194,  covering  passenger,  express,  and  all 
freight  carried  on  such  trains.  The  cost  of  these  trains  is  estimated 
by  dividing  the  number  of  all  train  miles  run  into  total  operating  ex- 
penses for  the  year  ending  June  30,  1894,  multiplying  the  total  milk- 
train  miles  run  by  the  average  expense  per  mile  for  aril  trains,  and 
adding  thereto  0.0829  cent  per  milk-train  mile,  equal  to  $25,532.62,  as 
extra  expense  of  milk-train  crews,  ice,  milk-collectors'  force,  heating 
cars,  and  milk  agents'  ^lary.  This  estimate  amounts  to  $313,844.87, 
or  83.20  per  cent  of  the  stated  milk-train  earnings,  and  leaves  a  net 
income  from  operation  of  $63,349.13.  The  total  operating  expenses 
used  by  the  company  included  taxes,  but  in  the  reports  of  railroads  to 
this  Commission  that  item  is  placed  under  the  head  of  fixed  charges. 
The  gross  earnings  of  this  company  from  operation  in  the  fiscal  year 

1894  were  $3,842,119.63.  The  total  operating  expenses,  including  gen- 
eral expenses,  maintenance  of  way,  structures  and  equipment,  and  con- 
ducting transportation,  were  $2,624,426.09.  The  percentage  of  the 
stated  milk-train  earnings,  $377,194,  to  such  gross  earnings  was 
about  9.81  per  cent ;  such  percentage  of  total  operating  expenses  leaves, 
on  this  basis,  a  net  operating  income  from  its  milk  trains  of  $119,- 
737.80.  The  extra  expense  item  of  $25,532.62  above  mentioned  in- 
cludes $7,152.59  for  ice  and  heating  of  milk  cars,  the  milk  being  iced 
from  all  stations.  Icing  points  are  Oneida,  Utica,  Hamilton,  Nor- 
wich, Edmeston,  New  Berlin,  Living  Waters,  Delhi,  Jelmont  (long; 
distance  points) ,  and  Fallsburg  and  Middletown.  The  amount  used 
in  each  car  is  about  3,000  pounds.  Another  expense  included  in  the 
stated  extra  cost  is  that  for  "  milk-collectors'  force,"  the  meaning  of 
which  is  not  explained  in  testimony.  This  is  given  at  0.0278  per  milk- 
train  mile,  equal  to  $8,562.20. 

The  company  has  built  16  creameries  at  a  cost  of  $32,498.46,  and 
16  ice  houses  costing  $10,187.  There  are  about  75  creameries  on  the 
line.  The  loss  and  damage  account  in  1894  on  milk  amounted  to  only 
$6.58,  but  $177.96  was  paid  to  a  can  collector  for  his  services  in  looking 
up  missing  cans.  The  company  reported  39  milk  cars  in  service  in 
the  year  to  June  30,  1894,  and  the  testimony  is  that  the  number  in 

1895  was  44.  Besides  those  used  daily  in  milk  trains,  a  number  are 
kept  ready  at  convenient  points  for  extra  demand,  but  during  the  sea- 
son of  lighter  traffic  10  or  12  of  the  cars  and  1  engine  assigned  to  the 
service  are  laid  up.  The  company's  cost  for  milk-car  repairs  in  1894 
was  $9,513.48,  or  $250.34  for  each  of  38  cars.  The  car  and  engines 
are  similar  in  kind  and  size  to  those  used  on  the  Erie.  The  receipts 
per  car  in  1894  were  somewhat  less  than  the  milk-car  receipts  of  the 
Erie,  but  the  daily  average  for  each  car  in  use  was  far  in  excess  of  the 
average  daily  earnings  of  the  ordinary  freight  car  in  the  company's 
service.  The  company  has  6,047  freight  cars.  For  the  fiscal  year 
1894  the  balance  of  car  mileage  was  against  it  to  the  amount  of 
$51,756.39.  The  total  freight  revenue  was  $2,997,011.22,  and  if  only 
half  the  number  of  cars  owned  were  used  in  freight  service  on  the 
road,  the  annual  earnings  per  car  were  not  quite  $1,000,  while  the 
Ontario  and  Western  milk-train  earnings  in  1894,  divided  by  a  total 
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of  44  milk  cars  owned,  gave  a  revenue  per  car  for  the  year  of  $8,572.59, 
and  with  13  cars  for  each  of  the  2  milk  trains,  the  earnings  per  car 
for  1894  were  $14,507.46.  The  average  freight  revenue  per  ton  per 
mile  was  a  little  over  9  mills  (9.12),  while  the  milk  rate  per  ton  per 
mile  from  Kenwood,  the  longest-distance  point,  is  over  2.42  cents. 
Doubling  the  distance  for  return-car  service,  it  would  still  be  1.21 
cents.  The  average  rate  per  ton  per  mile  actually  received  from  milk 
business,  based  on  the  tonnage  and  actual  distance  hauled,  was  much 
greater.  The  empty  freight  car  mileage  on  the  Ontario  and  Western 
during  the  year  ending  June  30,  1894,  was  44  per  cent  of  the  total 
freight-car  mileage,  and  about  45.45  per  cent  of  the  empty  mileage 
was  west  bound.  The  average  number  of  cars  in  a  train  was  10.09, 
and  the  average  load  per  car  was  17.67  tons.  As  above  stated,  the  2 
milk  trains  average  12  or  13  cars  each,  and  these  trains  are  consoli- 
dated at  Cornwall,  52  miles  from  Weehawken.  The  milk  tonnage  in 
1894  was  about  60,000  tons,  and  this  divided  into  the  Ontario  and 
Western  receipts  gives  $6.22  revenue  per  ton.  This  is  about  five  times 
$1.24649,  the  average  revenue  per  ton  received  on  all  freight  in  the 
year  ending  June  30,  1894.  Less  than  4  per  cent  of  the  traffic  was 
shipped  by  the  heavier  bottle  or  case  method.  The  company  furnishes 
free  transportation  to  dairymen.  In  1895  the  Ontario  and  Western 
milk  traffic  was  only  about  264,000  cans  less  than  was  carried  by  the 
Erie,  but  the  cost  of  doing  the  business  on  the  Ontario  and  Western 
is  greater  than  6n  the  Erie,  mainly  because  of  the  much  greater  dis- 
tance traveled  by  the  Ontario  and  Western  daily  milk  train,  the  great 
bulk  of  this  company's  milk  being  shipped  from  long-distance  points, 
while  that  of  the  Erie  comes  from  the  near-by  region  and  its  more 
distant  milk  is  brought  to  Port  Jervis  by  mixed  service.  The  Ontario 
and  Western  daily  milk  trains  run  over  distances  three  times  greater 
than  milk-train  distances  on  the  Erie,  and  the  same  rate  is  charged  on 
both  roads. 

LACKAWANNA   LINE. 

17.  The  milk  and  cream  brought  by  this  line  is  mostly  delivered  at 
Hoboken.  A  comparatively  small  amount  consigned  to  Newark,  N.  J., 
is  first  transported  to  Hoboken.  Three  regular  milk  trains  run 
daily  from  Binghamton,  N.  Y.,  and  another  starts  from  Scranton,  Pa. 
Binghaniton  is  206  miles  and  Scranton  144  miles  from  Hoboken. 
These  trains  average  about  eight  cars  to  the  train.  The  loading  for 
the  three  trains  on  leaving  Binghamton  is  milk  brought  to  that  point 
from  the  Utica  arid  Syracuse  divisions  and  by  milk  cars  attached  to 
passenger  trains.  The  Delaware  and  Hudson  milk  is  brought  by  that 
road  to  Binghamton.  Four  or  five  trains  carry  milk  to  Binghamton, 
and  the  milk  cars  are  there  drilled  into  the  three  trains  mentioned. 
These  milk  trains  run  at  a  speed  of  about  35  miles  per  hour,  including 
stops.  The  line  runs  through  a  mountainous  region  east  of  Scranton 
to  Delaware  Water  Gap,  and  an  extra  engine  is  used  to  surmount  the 
heavy  grade  on  that  portion  of  the  line.  The  delivery  service  at 
Hoboken  is  similar  to  that  performed  by  the  Erie. 

In  1894  the  total  milk  traffic  of  the  Lackawanna  was  about  the  same 
in  amount  as  that  on  the  Erie,  yet  all  the  Erie  milk  and  cream  busi- 
ness was  hauled  to  Jersey  City  in  two  milk  trains,  while  four  daily 
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trains  were  employed  in  taking  the  Lackawanna  milk  and  cream  to 
Hoboken. 

The  total  amount  of  milk  and  cream  carried  by  the  Lackawanna  in 
1894,  expressed  in  cans,  is  put  at  1,649,733  cans  by  the  Milk  Reporter 
(sixth  finding).  Analysis  of  the  statement  filed  for  the  company 
setting  forth  this  traffic  by  stations  and  months  for  that  year  shows 
the  following : 

1,  238, 180  cans  of  milk,  at  32  cents $396, 217. 60 

230,418  cans  of  milk  (9,216,709  bottles  shipped  in  cases),  at  32 

cents 73, 73Sr67 

30,862  cans  of  cream,  at  50  cents ]5,431i00 

1, 499, 460  cans.  Total 485, 382. 27 

To  this  is  to  be  added  a  small  quantity  of  bottled  cream  and  earn- 
ings from  miscellaneous  cans  and  cases  of  various  sizes  amounting 
in  all  to  about  $1,691.67,  making  a  total  milk  revenue  $487,073.94. 
The  butter  and  cheese  revenue  from  carriage  in  milk  trains  amounted 
to  about  $3,299.59,  thus  increasing  the  total  milk-train  revenue  to 
$490,373.53.  This  is  only  $742.16  greater  than  the  total  milk  earn- 
ings given  in  evidence  and  stated  in  briefs  of  counsel  to  be 
$489,631.37.  Passengers  are  carried  on  some  of  the  milk  trains,  but 
the  revenue  for  this  service  is  not  given.  The  difference  between  the 
total  milk  revenue  of  the  Erie  and  that  of  the  Lackawanna  for  1894, 
about  $34,000,  is  accounted  for  to  some  extent  by  apparently  some- 
what less  volume  of  traffic,  and  slightly  lower  rates  on  a  small  amount 
of  milk  to  Newark  from  New  Jersey  points,  but  principally  by  the 
much  greater  quantity  of  cream  carried  by  the  Erie  in  that  year. 

18.  From  the  Lackawanna  statement  filed  it  appears  that  in  1894 
about  7  per  cent  of  the  total  Lackawanna  milk  revenue  arose  from 
shipments  at  points  in  New  Jersey  and  80  miles  or  less  from  Hobo- 
ken. All  the  remainder  came  from  shipments  at  places  136  miles 
up  to  310  miles  from  Hoboken,  and  a  little  at  Leicester,  N.  Y.,  354 
miles.  About  10  per  cent  of  the  total  revenue  was  ftom  shipments 
in  Pennsylvania,  and,  approximately,  83  per  cent  was  collected  on 
traffic  originating  beyond  Binghamton,  N.  Y.,  206  miles  from 
Hoboken.  A  little  less  than  2  per  cent  came  from  the  Elmira,  Cort- 
land and  Northern  connection,  and  about  13}  per  cent  from  the  Dela- 
ware and  Hudson,  including  the  Cooperstown  and  Charlotte  Valley 
traffic,  which  is  first  delivered  to  the  Delaware  and  Hudson.  The 
remainder  arose  from  shipments  mostly  upon  the  Syracuse  and  Utica 
division,  including  the  Richfield  Springs  branch.  The  rates  are 
divided  with  connections  as  follows:  Elmira,  Cortland  and  North- 
ern, 10  cents  a  can,  Whether  milk  or  cream;  Delaware  and  Hudson, 
42  per  cent.  A  can  of  milk  from  the  Elmira,  Cortland  and  North- 
ern is  carried  by  the  Lackawanna  for  22  cents  from  Cortland,  N.  Y., 
259  miles,  and  if  the  can  comes  from  the  Delaware  and  Hudson  at 
Binghamton,  the  Lackawanna  receives  18.56  cents  for  carriage  from 
Binghamton. 

19.  Under  a  contract  now  in  force  between  the  Lackawanna  Com- 
laany  and  Robert  E.  Westcott,  of  New  York  City,  Westcott  has 
charge  of  the  milk  and  cream  business  of  the  Lackawanna  line,  aud 
by  the  terms  of  the  agreement  he  receives  20  per  cent  of  the  gross 
receipts.  This  contract,  bearing  date  July  9,  1886,  provides  that  it 
shall  continue  in  force  ten  years,  subject  to  revision  after  three  years, 
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and  at  the  end  of  any  one  year  thereafter  on  three  months'  notice. 
Mr.  "Westcbtt  sent  the  following  request  to  the  company  on  Novem- 
ber 25,  1887: 

I  have  established  12  creameries  up  to  this  date  on  different  points  of  the 
road,  and  propose  still  further  materially  increasing  the  number,  but  before 
doing  so  must  ask  whether  section  12  of  my  contract  with  your  company  may  be 
modified,  striking  out  the  option  of  revision  after  three  years  and  substituting 
"  five  years  from  this  date  "  instead,  as  the  construction  of  buildings,  likely  to 
be  35  to  50  additional  and  three  large  ice  houses,  will  not  admit  of  my  being 
subject  to  the  revision  as  now  contained  in  the  contract. 

It  was  thereupon  agreed  in  writing  by  the  parties,  on  November 
28,  1887,  that  the  revision  clause  should  not  take  effect  untfl  five 
years  from  this  date,  instead  of  the  three  years  in  section  12  of  the 
contract,  "  it  being  understood  the  number  is  increased  to  at  least 
20."  On  Sei)tember  30,  1892,  about  five  years  later,  the  parties 
agreed  in  writing  that  the  duration  of  the  contract  should  be  ex- 
tended until  July  9,  1901.  On  April  1,  1872,  Robert  F.  Westcott, 
father  of  Robert  E.,  entered  into  a  contract  with  the  Lackawanna 
to  "  increase,  facilitate,  build  up,  and  develop  the  transportation  of 
milk  over  the  Morris  and  Essex  Railroad  "  (a  division  of  the  Lack- 
awanna in  New  Jersey).  It  was  provided  in  that  contract  that  the 
milk  rates  charged  shall  be  from  time  to  time  "  fixed  by  said  Robert 
F.  Westcott,  subject  to  the  approval  of  the  president  of  the  railroad 
company,"  but  not  to  exceed  55  cents  per  can  of  40  quarts ;  and  West- 
cott's  compensation  under  that  contract  was  also  20  per  cent^of  the 
transportation  charge.  This  contract  ran  five  years,  was  extended 
for  five  years  longer,  and  then  extended  to  April  25,  1884,  "  so  as  to 
expire  with  a  similar  contract  of  Sussex  Railroad,"  another  portion 
of  the  Lackawanna  system  in  New  Jersey.  In  March,  1884,  two 
new  contracts  were  made  by  the  elder  Westcott,  one  with  the  Sussex 
Railroad  Company  and  another  with  the  Lackawanna,  each  to  run 
five  years  from  February  1,  1884.  Under  this  contract  with  tlie 
Lackawanna  Westcott  was  to  develop  and  handle  milk  traffic  on  the 
Morris  and  Essex  and  on  the  Lackawanna  from  Stroudsburg,  Pa., 
fix  the  rates,  subject  to  approval  by  the  president,  and  receive  20  per 
cent  of  the  charges. 

Afterwards,  in  July,  1886,  the  present  contract  with  the  younger 
Westcott  was  made  whereby  he  agrees  "  to  use  his  best  efforts  and 
efficiently  do  and  cauSe  to  be  done  all  within  his  ability  to  build  up, 
develop,  increase,  facilitate,  and  conduct  the  business  of  transporta- 
tion of  milk  over  all  the  lines  of  the  party  of  the  second  part, 
whether  owned,  controlled,  or  leased  by  it,"  and  to  "  charge  for  the 
transportation  of  such  milk  rates  not  in  excess  of  those  charged  by 
•competitive  railroads  for  similar  service."  Westcott  under  this  agree- 
ment is  responsible  for  loss  and  damage  claims  connected  with  the 
milk  business,  excepting  such  loss  and  claims  as  may  arise  through 
accidents  or  casualties  to  the  train  or  negligence  of  the  company  or 
its  employees.  He  collects  the  freight  charges  and  pays  80  per  cent 
thereof  to  the  company,  retaining  the  remainder  as  full  compensation 
for  all  his  services,  and  renders  a  monthly  account.  He  also  under- 
takes to  save  the  company  harmless  from  all  liability  for  loss  of 
life  or  injury  to  "  any  of  the  persons  doing  business  over  the  lines  of 
the  party  of  the  second  part  (company)  for  or  on  account  of  the 
party  of  the  first  part "  ( Westcotfr) .    The  railroad  company  under- ' 
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takes  that  it  will  not  do  or  permit  to  be  done  by  its  agents  or  servants 
any  act  which  will  prevent  or  interfere  with  Westcott  in  developing, 
building  up,  and  conducting  said  business,  and  grants  him  "  the  exclu- 
sive privilege  of  transporting  milk  over  its  said  lines,"  so  far  as  it 
is  permitted  so  to  do  by  law.  It  agrees  to  receive,  load,  and  transport 
from  all  its  said  stations  all  the  milk  furnished  at  said  stations 
upon  a  train  or  trains  leaving  the  same  severally  at  such  time  or  times 
as  may  be  best  calculated  to  promote  the  business;  to  run  an 
extra  train  upon  application  i;o  and  at  the  option  of  its  president  and 
general  manager;  to  receive  milk  at  stations  not  served  by  milk 
trains  and  transport  the  same  on  passenger  trains,  have  its  agents 
at  such  stations  collect  the  charges,  waybill  the  milk,  and  ship  it  in 
the  baggage  car  of  such  trains,  the  baggage  master  to  take  the  same 
on  the  car  and  put  it  off  therefrom ;  to  furnish  depot  accomodations 
at  stations  where  milk  trains  run  for  the  convenient  conduct  of  the 
business;  to  render  such  assistance  to  the  "messengers"  of  West- 
cott upon  the  milk  trains  by  its  train  hands  as  may  be  necessary  for 
the  prompt  loading  and  unloading  of  milk  from  the  trains;  to 
promptly  retransport  and  return  empty  milk  cars  to  the  several  sta- 
tions; to  accept  80  per  cent  of  the  charges  as  full  compensation  for 
all  claims  against  Westcott  for  service  rendered  by  it,  including  the 
free  transportation  of  Westcott's  agents  and  messengers  engaged 
in  the  milk  business.  Arbitration  is  provided  for  in  case  of  differ- 
ences arising  between  the  parties  as  to  matters  connected  with  the 
contract  or  the  business  therein  referred  to. 

The  contract  only  refers  to  milk,  but  it  appears  that  Westcott  also 
handles  cream,  butter,  and  cheese.  He  also  gets  20  per  cent  from  the 
revenue  of  the  Lackawanna  connections.  His  compensation  for  1894 
out  of  $489,631.37,  the  total  earnings,  amounted  to  $97,926.27.  His 
expenses  during  that  year  were  about  $78,000,  but  what  portion  of 
this  was  spent  m  the  erection  of  creameries  and  otherwise  "  develop- 
ing "  the  business  and  what  expenses  incident  to  handling,  transporta- 
tion, and  delivery  of  milk  were  actually  incurred  by  him  are  not 
definitely  shown.  Westcott  has  built  about  100  creameries  on  the 
line.  This  creamery  cost  in  1894  is  stated  at  about  $35,000,  but  the 
creameries  are  mostly  sold  to  dealers  and  other  outside  parties,  and 
they  yield  some  return.  The  remaining  $43,000  of  expenses  includes 
some  loss  on  ice  furnished  to  shippers,  traveling  expenses  of  milkmen 
whom  he  induced  to  go  out  into  Lackawanna  territory,  and  other 
items  which  do  not  pertain  directly  to  transportation.  His  salary 
account  for  superintendents,  messengers  on  trains,  and  employees  at 
the  terminal  was  about  $30,000.  The  item  of  damages  paid  for 
skilled  milk,  lost  through  delays  or  accidents,  and  similar  causes  is 
trifling  in  any  year.  Westcott  obtains  and  furnishes  free  passes  to 
milkmen  entitling  them  to  transportation  over  the  Lackawanna  and 
connections  to  points  in  the  milk  territory.  The  passes  are  counter- 
signed by  him  and  not  good  otherwise.  The  Lackawanna  receives 
and  transports  the  milk,  pays'  all  train  expenses,  cleans  the  cars,  and 
its  agents  do  the  billing,  waybills  being  sent  to  Westcott.  Westcott 
ices  the  milk  cars  when  the  season  requires.  His  duties  in  reference 
to  transportation  appear  to  be  refrigerating  the  cars,  furnishing  one 
or  more  messengers  on  each  train,  doing  all  the  terminal  milk  Dusi- 
ness,  including  handling  and  delivery,  looking  after  empty  cans  and 
securing  their  prompt  return,  collecting  the  freight,  keeping  an  ac- 
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count  thereof,  paying  over  80  per  cent  to  the  company,  and  paying 
loss  and  damage  claims  not  chargeable  to  the  company  under  the 
contract.  Under  the  figures  above  given,  the  cost  to  Westcott  was 
apparently  little  if  anything  in  excess  of  $40,000  in  1894,  leaving 
about  $58,000  for  "  developing  "  the  business  and  his  profit. 

"V\  estcott  operates  individually  under  the  title  of  "  Produce  Dis- 
patch," but  that  is  a  name  merely.  It  is  not  an  express  company,  nor 
is  the  business  done  by  Westcott  analogous  to  that  of  such  a  company. 
All  of  the  duties  performed  by  him  m  connection  with  this  special 
fast  freight  business  are  done  by  the  other  defendant  lines  (except 
the  Lehigh  Valley)  for  themselves.  He  neither  gathers  the  milk  at 
the  farms  nor  delivers  it  to  dealers'  places  of  business  in  New  York. 
The  railroad  company,  on  account  of  the  volume  of  the  traffic,  fur- 
nishes trains  for  a  business  which  when  small  in  amount  is  usually 
done  by  other  carriers  in  baggage  or  other  cars  in  passenger  trains. 
Concerning  the  transportation  and  delivery  at  the  railroad  terminal, 
he  is  an,  agent  of  the  railroad  company,  and  for  this  and  for  develop- 
ing the  Lackawanna  milk  traffic  he  receives  the  compensation  stated. 
Westcott  is  authorized  by  the  company  in  the  present  milk  contract 
to  fix  the  rate  from  all  stations  under  the  sole  limitation  that  such 
rates  shall  not  be  greater  than  "  those  charged  by  competitive  rail- 
roads for  similar  service."  It  was  Westcott  who  at  a  meeting  of 
agents  in  relation  to  the  milk  rate  insisted  upon  the  reduction  from 
35  to  32  cents,  and  his  action  was  finally  assented  to  by  the  other 
lines,  but  notwithstanding  his  contract  authority  Westcott  did  not 
make  this  reduction  on  the  Lackawanna  until  it  had  received  the 
approval  of  the  president  of  that  company. 

20.  After  deducting  Mr.  Westcott's  20  per  cent,  there  remained  of 
total  earnings  in  1894  on  milk  carried  on  the  Lackawanna  line  about 
$391,705.10.  On  the  basis  of  train  mileage  the  assistant  auditor  of 
the  company  testified  that  the  share  of  total  operating  expenses, 
including  taxes,  chargeable  against  the  milk  business,  for  the  calen- 
dar year  1894  was  3.13  per  cent,  amounting  to  $478,754.28.  This  is 
within  $10,877.09  of  the  sum  given  as  total  milk  earnings.  Counsel 
for  the  company  in  their  brief  also  use  the  train-mileage  basis  and 
compute  cost  of  transportation  and  maintenance  at  $327,147.54, 
leaving  out  of  this  item  Westcott's  20  per  cent,  and  such  operating 
expenses  as  the  milk  traffic  share  of  general  expenses  and  of  station 
expenses  outside  of  Hoboken.  The  difference  between  such  cost  and 
the  Lackawanna  milk  earnings  is  $162,483.83,  and  deducting  there- 
from the  amount  paid  to  Mr.  Westcott  leaves  a  balance  of  $64,557.56 
,  for  the  omitted  expenses  and  the  company's  profit  from  operation. 

The  average  Lackawanna  receipts  per  ton  from  freight  in  the  year 
ending  June  30,  1894,  were  $1.3031.  It  is  testified  that  the  average 
load  for  each  milk  car  to  Hoboken  was  8  tons,  and  that  8  was  the 
average  number  of  milk  cars  to  the  train,  making  a  train  load  of  64 
tons  and  256  tons  for  the  4  daily  trains  to  Hoboken,  or  93,440  tons 
for  the  year.  Dividing  such  estimate  of  total  tonnage  into  gross 
receipts  results  in  a  milk  revenue  per  ton  of  about  $5.24,  four  times  the 
average  receipts  per  ton  for  all  freight.  For  the  fiscal  year  to  June 
30,  1894,  the  average  number  of  tons  in  each  loaded  freight  car  on 
the  Lackawanna  was  16 ;  the  average  number  of  tons  to  the  train  was 
575 ;  the  average  number  of  freight  cars  in  a  train  was  30 ;  the  avei- 
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age  number  of  loaded  cars  in  a  train  was  25,  and  the  average  for 
empties  was  22.  About  43  per  cent  of  the  total  car  mileage  was 
empty. 

LEHIGH   VALLEY  LINE. 

21.  From  a  detailed  statement  prepared  by  officers  of  the  company 
for  this  case,  it  appears  that  in  1894  the  Lehigh  Valley  carried  to 
Jersey  City  from  points  west  of  the  New  Jersey  State  line — ^namely, 
stations  in  Pennsylvania  and  New  York — about  75,717  cans  of  milk, 
1,639  cans  of  cream,  and  311,752  bottles  of  milk,  equal  to  about  7,794 
cans,  amounting  in  all  to  85,150  cans,  on  which  the  total  freight  rev- 
enue was  $27,574.49.  The  amount  of  milk  traffic  from  stations  in 
New  Jersey  to  Jersey  City  is  not  given.  The  number  of  cans  shipped 
from  points  outside  of  New  Jersey  is  about  69  per  cent  of  the  amount 
published  in  the  Milk  Reporter  (sixth  finding)  as  the  total  cans  car- 
ried for  the  New  York  market  by  this  company  in  that  year.  Of  the 
freight  revenue  above  mentioned,  $21,282.35  was  earned  on  shipments 
from  main-line  points  in  Pennsylvania,  195  miles  or  more  from  Jer- 
sey City  (except  about  $347  from  one  station  94  miles  out),  and  about 
$591.86  arose  from  shipments  on  the  Montrose  Railway  in  Pennsyl- 
vania, which  connects  with  the  main  line  at  Tunkhannock,  206  miles 
from  Jersey  City.  The  remainder,  $5,700.28,  was  paid  on  shipments 
from  points  in  If^ew  York  State.  As  shown  in  the  sixth  finding,  the 
number  of  cans  carried  by  this  line  in  1895  was  greater  than  in  the 
year  preceding  by  nearly  49,000.  This  company's  aggregate  milk 
revenue  in  1894  on  shipments  to  all  destinations  and  from  all  points 
on  its  line  was  $134,248.74.  This  is  understood  to  include  milk  car- 
ried to  Philadelphia  and  between  local  stations.  The  other  freight 
traffic  carried  in  milk  trains  consistec  chiefly  of  butter  and  eggs, 
which  were  charged  35  cents  in  1894  as  against  the  regular  rate  or  30 
cents  for  ordinary  service.  The  butter  and  cheese  rate  on  milk  trains 
is  now  38  cents.  About  17,024  pounds  of  butter  and  eggs  were  car- 
ried to  Jersey  City  in  1894,  yielding  a  revenue  at  the  35-cent  rate  of 
about  $5,958.40.  The  passenger  business  on  the  milk  train  is  not 
stated. 

22.  In  1890  the  Lehigh  Valley  entered  into  a  contract  or  agreement 
with  Andrew  P.  Bedford  and  Arthur  J.  Stone,  doing  business  as 
the  Farmers'  Dairy  Dispatch,  for  the  development  or  building  up 
by  them  of  the  milk  traffic  over  its  line.  This  was  superseded  by 
another  contract  in  1892  entered  into  by  the  following  parties:  The 
Farmers'  Dairy  Dispatch,  which  had  become  a  corporation  and  had 
succeeded  to  the  rights  of  Bedford  &  Stone  under  the  first  agree- 
ment ;  the  Easton  and  Amboy  Railroad  Company,  part  of  the  Lehigh 
Valley  system ;  the  Lehigh  Valley  Railroad  Company,  and  the  Phila- 
delphia and  Reading  Railroad  Company,  at  that  time  lessee  of  the 
Lehigh  Valley.  By  its  terms  this  contract  is  to  run  until  May  1, 
1906.  Daily  milk  trains  are  provided  for  between  the  various  ship- 
ping stations  and  Jersey  City  and  Philadelphia.  The  compensation 
of  the  dispatch  is  fixed  at  20  per  cent  of  the  rate  of  45  cents  per  can 
of  milk  charged  to  Philadelphia,  and  25  per  cent  of  the  rate  charged 
on  shipments  of  milk  and  cream  to  points  in  New  Jersey,  making, 
as  figured  in  the  contract,  9  cents  per  can  of  milk  to  Philadelphia 
and  8  cents  out  of  the  32-cent  rate  to  Jersey  City.  After  May  1, 
1897,  the  percentage  of  the  dispatch  company  is  to  be  20  per  cent  of 
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the  freight  charge  to  Jersey  City  as  well  as  to  Philadelphia.  A 
percentage  similar  to  that  allowed  on  Jersey  City  shipments  ^s  pro- 
vided for  on  milk  between  local  stations,  subject  to  revision  by  the 
parties  or  in  case  of  disagreement  by  arbitration.  The  shipment  of 
butter,  cheese,  eggs,  and  other  dairy  products  besides  milk  and  cream 
is  permitted  in  refrigerator  cars,  the  dispatch  cumpauy  paying  the 
regular  published  rates  therefor.  All  shipment?  of  milk  and  cream 
-  are  to  be  carried  in  refrigerator  cars  furnished  by  the  railroad  com- 
pany and  specially  fitted  for  the  purpose.  The  dispatch  company 
acts  merely  as  a  contractor  to  solicit  and  to  procure  the  transporta- 
tion of  milk,  and  is  not  to  own  or  purchase  any  part  of  the  milk 
carried,  or  pay  transportation  charges  thereon,  or  have  any  interest 
in  the  traffic  whatever.  The  dispatch  agreed  to  erect  milk  depots, 
creameries,  and  ice  houses  at  its  own  expense;  furnish  ice  needed  for 
the  cars,  and  provide  the  milk  cans  and  fixtures  necessary  to  carry 
on  the  business;  but  the  railroad  company  contracts  to  furnish 
ground  for  the  erection  of  milk  depots,  creameries,  and  ice  houses  at 
a  nominal  rent,  as  well  as  suitable  and  convenient  terminal  facilities. 
It  is  also  provided  in  the  contract  that  the  dispatch  shall  be  entitled 
to  have  from  each  of  the  railroad  companies  a  reasonable  supply  of 
trip  passes  for  milk  dealers  to  visit  the  creameries  located  on  the  line, 
but  "  that  such  passes  shall  only  be  good  for  use  between  points  within 
the  same  State."  The  lease  to  the  Philadelphia  and  Reading  has 
been  terminated,  and  the  line  is  now  again  operated  by  the  Lehigh 
Valley  Company.  Up  to  the  time  of  hearing  about  forty  creameries 
had  been  erected  by  the  dispatch.  The  secretary  of  the  dispatch 
testified  that  under  the  arrangement  the  dispatch  takes  and  develops 
the  milk  business  of  the  Lehigh  Vall%,  builds  all  the  creameries  and 
ice  houses,  fills  the  ice  houses,  cleans  all  the  cars,  and  is  at  all  the 
expense  except  the  proper  railroad  business ;  that  the  cars  are  of  the 
refrigerator  class,  and  are  owned  by  "  The  Dairy  Car  Compan}'^," 
some  of  the  officers  of  which  are  officers  of  the  dispatch,  and  the  cars 
are  leased  to  the  Lehigh  Valley.  These  cars  cost  about  $2,600  each. 
The  road  runs  the  train,  furnishes  the  crew,  loads  and  unloads  the 
milk.  The  milk  rates  are  not  to  be  higher  than  those  on  other  rail- 
roads engaged  in  the  traffic.  Up  to  the  hearing  the  milk  rate  to 
Philadelphia  was  still  45  cents  a  can,  the  Jersey  City  rate  from  the 
same  points  being  32  cents. 

The  total  mileage  of  all  milk  trains  on  the  Lehigh  Valley  in  1894, 
carrying  to  all  destinations,  was  324,696,  and  the  earnings  per  train 
mile  were  about  41.3  cents.  This  includes  the  higher  earnings  to 
Philadelphia.  The  earnings  per  train  mile  on  general  business  were 
about  $1.30  for  the  year  ending  June  30,  1895.  The  Lehigh  Valley 
did  not  begin  to  extend  its  milk  business  until  1890,  and  its  general 
freight  agent  testified  that  it  had  "  proved  a  big  loss  up  to  1894." 
The  increase  in  the  milk  carried  by  this  line  to  Jersey  City  in  1895, 
over  that  so  carried  in  1893,  did  not  exceed-,  as  appears  by  the  sixth 
finding,  100,000  cans.  Another  witness  in  the  company's  employ  tes- 
tified that  the  cost  of  Hioving  a  milk  train  is  not  less  than  35  cents 
per  train  mile.  The  cost  of  moving  the  milk  traffic  on  the  Lehigh 
Valley  in  1894  was  estimated  by  the  same  witness  at  $107,823.  De- 
ducting 20  per  cent  of  the  1894  milk  revenue  for  the  Dairy  Despatch 
(it  gets  25  per  cent  on  business  to  Jersey  City)  leaves  the  carrier 
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$107,398.99  for  its  expense,  not  merely  of  moving  the  train,  but  also 
for  maintenance  of  way,  structures  and  equipment,  and  general 
expenses.  To  this  should  be  added  the  miscellaneous  milk  train 
revenue  derived  from  transporting  eggs,  butter,  cheese,  vegetables,  and 
passengers.  The  company's  aA^erage  receipts  per  ton  on  all  freight 
in  that  year  were  $1.0522.  The  average  receipts  per  ton  from  the 
milk  carried  from  Pennsylvania  and  New  York  stations  to  Jersey 
City  were  about  six  times  tlie  average  ton  revenue  for  all  freight,  but 
compared  to  that  of  the  other  defendant  roads  delivering  milk  at  New 
Jersey  terminals  the  Lehigh  A^alley  milk  tonnage  to  Jersey  Citj'  was 
very  small,  amounting,  on  the  basis  of  85,150  cans,  to  only  about  4,258 
tons. 

WEST  SHORE  LINES. 

23.  Of  the  milk  traific  carried  by  the  West  Shore  to  Weehawken 
practically  all  is  delivered  to  it  at  Kingston,  N.  Y.,  by  the  Ulster  and 
Delaware  and  by  the  Wallkill  Valley,  a  road  operated  in  close  affilia- 
tion with  the  West  Shore.  A  special  milk  train  is  run  from  Kings- 
ton, 88  miles,  to  Weehawken.  The  West  Shore  and  Ulster  and  Dela- 
ware each  furnishes  one-half  the  car  equipment  for  their  route.  The 
train  leaves  Kingston  about  9  o'clock  in  the  evening  and  arrives  in 
Weehawken  at  11  p.  m.  The  milk  service  on  this  line  is  similar  to 
that  of  the  Erie  and  Ontario  and  Western.  It  is  claimed  for  the 
West  Shore  that  a  ferryboat  is  run  during  the  night  at  a  daily  loss 
of  about  $25,  which  would  be  unnecessary  i^  the  boat  were  not  needed 
for  the  accommodation  of  New  York  milkmen.  This  ferry  carries  the 
Ontario  and  Western  as  well  as  the  West  Shore  milk.  The  ferry 
service  is  distinct  from  the  transportation  by  rail,  and  a  separate 
charge  is  made  for  such  service.  A  carload  of  butter  per  day  for 
New  York  City  has  at  times  been  received  from  the  Ulster  and  Dela- 
ware and  hauled  in  the  milk  train  from  Kingston  to  Weehawken.  It 
appears  that  this  butter  traffic  is  now  handled  by  another  train.  The 
32-cent  rate  is  divided  with  the  two  connections  on  the  basis  of  50  per 
cent  to  the  Ulster  and  Delaware  and  40  per  cent  to  the  Wallkill  Val- 
ley. The  West  Shore  has  18  or  20  milk  cars  in  service,  costing  each 
between  $1,700  and  $2,000. 

The  Ulster  and  Delaware  runs  87  miles  from  Kingston  over  the 
Qatskill  Mountains  and  through  the  counties  of  Ulster  and  Delaware, 
N.  Y.,  to  Bloom ville,  its  farthest  milk  point.  The  grades  are  heavy. 
All  the  milk  is  gathered  in  Delaware  County  on  the  other  side  of  the 
mountain  and  within  45  miles  of  Bloomville.  The  traffic  amounts 
to  1,000  or  1,200  cans  a  day,  and  there  was  in  1895  a  demand  for  about 
50  per  cent  more.  Prior  to  the  development  of  this  milk  traffic  the 
farmers  of  Delaware  County  were  very  largely  engaged  in  butter- 
making.  Creameries  have  been  built  along  the  line,  and  now  the 
farmers'  principal  source  of  revenue  is  milk.  The  Ulster  and  Dela- 
ware has  about  15  milk  cars,  each  costing  about  $1,800.  About  one- 
half  of  the  milk  shipped  over  the  road  is  in  bottles. 

The  Wallkill  Valley  extends  from  Kingston,  38  miles,  to  Campbell 
Hall.  All  the  milk  brought  to  the  West  Shore  at  Kingston  hj  this 
road  is  collected  at  stations  within  a  distance  of  13  miles  from  Camp- 
bell Hall.  There  is  no  statement  in  the  record  of  the  output  from  the 
various  milk  stations  on  the  Wallkill  Valley  and  Ulster  and  Dela- 
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ware,  but  under  the  testimony  of  about  1,000  cans  shipped  daily  over 
the  Ulster  and  Delaware  and  the  statement  in  the  sixth  finding  of  the 
total  cans  carried  by  the  West  Shore,  about  three- fourths  of  the  West 
Shore  milk  appears  to  originate  on  the  Ulster  and  Delaware  road. 

While  nearly  all  the  milk  traiBc  of  the  West  Shore  is  shown  to  have 
been  derived  from  its  Wallkill  Valley  and  Ulster  and  Delaware  con- 
nections, Kingston,  N.  Y.,  being  the  point  of  junction  with  both  of 
these  roads,  the  uniform  milk  rate  has  been  in  force  over  the  West 
Shore  as  far  as  and  including  Utica,  N.  Y.,  232  miles  from  Wee- 
hawken,  N.  J.,  under  special  interstate  tariff  No.  544,  effective  Janu- 
ary 17,  1890.  Since  this  case  was  heard  and  submitted  the  West 
Shore  has  by  special  tariff  1648,  I.  C.  C.  No.  173,  in  effect  November 
16,  1896,  extended  the  application  of  the  milk  and  cream  rates  of  32 
and  50  cents  per  40-quart  can,  respectively,  to  all  stations  up  to  and 
including  Bowmansville,  N.  Y.,  a  point  just  east  of  Buffalo,  and  about 
417  miles  from  Weehawken.  The  rates  on  bottled  milk  and  cream  are 
four-fifths  of  a  cent  and  IJ  cents  per  quart,  respectively.  By  supple- 
ments to  this  tariff  in  force  November  30  and  December  5, 1896,  ship- 
ments of  milk  and  cream  in  cans  of  less  than  40  quarts  are  charged  four- 
fifths  of  a  cent  per  quart  on  milk  and  1^  cents  on  cream  for  the  full  ca- 
pacity of  the  can.  Cases  of  bottled  milk  are  also  charged  for  at  the  ca- 
pacity of  the  case.  What  amount  of  milk  and  cream  is  carried  over 
this  line  under  the  uniform  rateg  as  thus  extended,  or  what  additional 
facilities  have  been  provided  by  the  West  Shore  to  induce  the  ship- 
ment of  long-distance  milk,  or  how,  generally,  its  milk  service  and 
miik  traffic  may  have  been  altered,  thereby  changing  facts  herein- 
above set  forth  as  to  such  service  and  traffic,  does  not  appear.  It  is 
shown,  however,  by  the  tariff  and  supplements  mentioned  that  a 
shipper  at  Bowmansville,  N.  Y.,  can  ship  milk  and  cream  over  the 
West  Shore  to  Weehawken,  4l7  miles,  at  the  same  rates  that  are 
charged  by  it  from  West  Park,  N.  Y.,  78  miles,  the  nearest  point  from 
which  milk  is  shown  to  be  actually  shipped  to  Weehawken,  and  at  the 
rates  that  are  in  force  under  such  tariff  from  Tappan,  N.  Y.,  19  miles 
from  Weehawken. 

NEW   HAVEN   LINE. 

24.  This  road  hauls  6  or  7  cars  of  milk  daily.  There  is  no  show- 
ing of  facts  peculiar  to  the  traffic  on  this  road  which  is  not  included 
in  prior  findings. 

_  25.  There  is  no  delay  of  equipment  at  the  terminals  of  the  respec- 
tive delivering  lines.  The  traffic  is  all  removed  bj"^  consignees  within 
a  few  hours  after  its  arrival,  and  the  cans,  usually  returned  by  the 
wagons  which  take  milk  from  the  platform  at  the  delivering  station, 
are  sent  back  on  the  next  returning  train.  In  the  case  of  ordinary 
freight,  warehouses  or  sidings  are  necessary.  Lighterage  of  cars 
to  New  York  City  on  freight  consigned  to  that  point  over  lines 
running  through  New  Jersey  is  required,  and  consignees  are  allowed 
by  the  carriers  from  24  to  48  hours  for  removal  of  freight  from  ware- 
houses or  cars.  Lighterage  costs  the  carriers  about  3  cents  per  100 
pounds.  It  is  claimed  for  the  carriers  and  not  disputed  that  milk 
could  not  be  delivered  in  New  York  City  as  early,  or  with  any  such 
certainty  as  to  time,  as  is  accomplished  under  the  present  method 
of  delivery  to  consignees'  trucks  or  drays  on  the  New  Jersey  side 
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and  transportation  across  the  river  by  ferry;  and,  moreover,  that 
delivery  of  this  kind  of  traffic  in  New  York  instead  of  on  the  New 
Jersey  shore  would,  for  various  reasons,  involve  much  greater  ex- 
pense than  is  represented  in  the  cost  of  lighterage.  The  facilities 
provided  by  the  carriers  both  for  transportation  and  delivery  of 
milk  are  generally  satisfactory  to  shippers,  consignees,  and  dealers. 
The  losses  occurring  through  spilling  of  milk  or  accident  to  trains 
are  generally  insignificant. 

26.  Condensed  milk  is  of  two  kinds — plain  and  preserved.  The 
plain  has  no  sugar  in  it,  is  similar  in  value  to  cream,  and,  like  cream, 
it  is  shipped  in  cans  at  the  rate  of  50  cents  per  40  quarts.  Con- 
densed milk  is  "  preserved  "  by  the  addition  of  sugar.  The  preserved 
milk  is  put  up  in  small  sealed  cans  holding  about  a  pint,  packed  in 
cases,  and  shipped  by  ordinary  freight.  This  milk  is  also  some- 
times shipped  in  kegs  or  barrels.  In  the  manufacture  of  a  case  of 
preserved  milk  which  sells  for  about  $5,  about  1|  cans  of  raw  milk 
are  required.  A  case  worth  $10  weighs  about  100  pounds,  and  a 
100-pound  or  40-quart  can  of  cream  is  worth  about  $6.  There  are 
several  condensaries  in  the  nearby  region,  and  some  have  been  estab- 
lished in  the  more  distant  districts.  These  factories  have  been 
located  on  most  of  the  defendant  lines.  One  company,  operating 
6  or  7  condensaries,  ships  over  the  Susquehanna,  Ontario  and  West- 
ern, Lackawanna,  Wallkill  Valley,  West  Shore,  and  Harlem  roads. 
Its  most  distant  condensing  plant  is  about  240  miles  out  on  the 
Ontario  and  Western.  This  condensing  company  is  also  largely 
engaged  in  sending  raw  milk  to  the  New  York  market.  It  has 
established  bottling  plants  at  a  number  of  points,  and  practically 
all  of  its  shipments  of  raw  milk  are  in  bottles.  The  condensary 
takes  milk  from  the  farmers  under  contracts  which  forbid  them 
from  feeding  brewers'  grains  and  some  other  foods  deemed  objec- 
tionable for  condensing  purposes,  and  it  pays  more  than  the  average 
price  received  by  farmers  in  the  same  locality  on  shipments  of  milk 
for  the  New  York  market ;  but  the  condensing  company  gets  its  milk 
for  a  less  price  in  the  more  distant  regions  than  it  pays  to  farmers 
in  nearby  localities,  about  J  cent  less  per  quart  the  year  through. 
The  secretary  of  the  condensing  company  above  referred  to  testified 
that  rates  per  100  pounds  paidT)y  his  company  on  preserved  milk  to 
New  York  City  were,  in  1895,  10  cents  on  the  Wallkill  Valley-West 
Shore  line,  10  cents  on  the  Harlem,  and  12  cents  on  the  Ontario  and 
Western.  The  tariffs  of  the  Lackawanna  road  show  rates  of  25  and 
23  cents  (third  class)  on  less  than  carloads  and  17  and  18  cents 
(fourth  class)  carloads.  On  the  Erie  condensed-milk  rates,  are 
named  in  tariffs  filed  only  to  Jersey  City.  These  are  50  cents  per 
can  on  plain  condensed  milk  from  all  pomts,  and  for  the  preserved 
article  they  range  from  16  cents  less  than  carloads  and  11  cents 
carloads  at  Port  Jervis,  N.  Y.,  down  to  12  and  8  cents  at  Turners, 
10  and  7  cents  at  Suft'ern,  N.  Y.,  and  5  cents  for  any  quantity  at 
Eutherford,  N.  J.,  12  miles  from  Jersey  City. 

27.  From  Chicago,  111.,  rates  on  cattle,  fee'd,  and  hay  are  higher  on 
the  Erie  to  Port  Jervis  and  stations  east  of  that  point  than  to  the 
more  distant  milk-shipping  stations  on  that  line.  As  between  Hor- 
nellsville  and  Greycourt  the  differences  in  those  rates  are  5  cents  on 
cattle,  3|  cents  on  feed,  and  4^  cents  on  hay.  On  the  Lackawanna 
these  rates  from  Chicago  are  about  1  cent  less  to  South  Colunibia  than 
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to  Delaware,  N.  J.,  310  miles  and  80  miles,  respectively,  from  Hobo- 
ken  ;  and  they  are  from  2  to  3  cents  lower  from  Chicago  to  Kenwood 
than  to  Summitville,  N.  Y.,  264  and  93  miles,  respectively,  from  Wee- 
hawken  on  the  Ontario  and  Western.  Some  of  the  Ontario  and  West- 
ern branch  lines  north  of  Summitville  take  higher  rates  than  points 
on  the  main  line.  The  difference  in  these  rates  on  the  Lehigh  Valley 
as  between  the  nearer  and  far-distant  milk  stations  is  about  the  same 
as  it  is  on  the  Lackawanna.  Cattle,  feed,  and  hay  rates  to  points  on 
the  Delaware  and  Hudson  (Albany  to  Binghamton),  Lehigh  and 
Hudson  River,  and  Wallkill  Valley  roads  are  the  same  from  Chicago 
to  all  stations. 

28.  Following  are  less  than  carload  rates  in  cents  per  100  pounds  on 
potatoes,  apples,  onions,  butter,  eggs,  cheese,  dressed  meats,  green 
fruit,  and  milk  from  various  points  on  the  defendant  lines  to  their 
respective  New  Jersey  terminals : 


Line. 

Places. 

1 

1 

1 

1 

n 

<D 

i 

i 

Erie 

Hornellsville 

381 

214 

191 

87 

63 

116 

102 

73 

63 

267 

200 

93 

78 

68 

55 

310 

206 

325 

227 

179 

144 

.  79 

303 

215 

103 

126 

335 

206 
145 
96 

75 

To  Binghamton 

Susquehanna  

Port  Jervis 

Greycourt 

Belvidere 

18 
18 
11 
9 
16 

25 
24 
16 
13 
18 

18 
18 
11 
9 
16 

30 
29 
20 
15 
23 

30 
29 
20 
15 
23 

25 
24 
16 
13 
18 

35 
34 

35 
34 

32 
32 
3« 

18 
28 

18 
28 

32 
3f^ 

River. 

Andover 

To  Warwick.. 

10 
9 

IS 
13 

10 
9 

17 
15 

17 
15 

15 
13 

20 
18 

20 

18 

^, 

May  brook 

if^. 

Ontario  and  Western 

Oneida 

To  Sidney 

Summitville 

Middletown 

Campliell  Hal! 

West  Cornwall 

18 
11 
10 
9 
9 

25 
16 
15 
13 
11 

18 
U 
10 
9 
9 

30 
20 
17 
16 
13 

30 
20 
17 
15 
13 

25 
16 
15 
13 
11 

85 
23 
20 
18 
15 

85 
23 
20 
18 
15 

32 
32 
32 
32 
32 

To  Binghamton 

Wayland    ._      . 

18 

25 

18 

30 

30 

25 

35 

35 

32 

18 

25 

18 

30 

30 

25 

35 

35 

32 

Alford 

To  Scranton 

Delawai  c 

17 
14 

23 
19 

17 
14 

30 
23 

30 
23 

28 
19 

35 
26 

35 
26 

32 

Cobleskill 

To  Sanitaria  Spnugs. 
New  Paltz 

West  Shore  (Wallkill  Val- 

18 

25 

18 

30 

30 

25 

35 

35 

32 

Leliigix  Valley 

To  Campbell  Hall .  - . 

Points  on  Auburn   and 

Cayuga   division    and 

main    line,    including 

Romulus. 

18 
18 

20 
25 

18 
18 

25 
30 

25 
30 

20 
25 

30 
35 

30 
35 

32 

To  White  Haven 

Catasauqua 

Phillipsbui'g 

17 
13 

12 

23 

17 
15 

17 
13 
12 

30 
21 
17 

30 
21 
17 

23 
17 
15 

35 
25 
20 

35 
25 
20 

32 

29.  Fifteen  or  twenty  years  ago  the  bulk  of  milk  for  the  New  York 
market  was  shipped  direct  by  farmers  to  the  dealers.  Since  then 
.many  additional  "  creameries  "  have  been  erected  at  points  on  the 
various  defendant  lines.  Some  are  controlled  by  associations  of 
farmers.  A  considerable  number  are  owned  or  operated  by  New 
York  dealers.  The  amount  shipped  by  the  creameries  is  often  regu- 
lated by  daily  advices  from  New  York  consignees.  The  surplus  milk 
at  the  creamery  is  made  into  butter  and  cheese.  The  creamery  cools 
the  milk,  and  keeps  it  in  that  condition  until  loaded  into  the  cars. 
The  creamery  men  buy  milk  of  the  farmers,  paying  from  10  to  20 
cents  a  can  under  the  market  price,  and  any  loss  resulting  from 
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surplus  of  milk  necessarily  made  into  butter  and  cheese  is  borne  by 
the  creamery.  A  continuance  of  decreased  demand  upon  the  cream- 
ery by  its  New  York  consignees  must,  however,  unless  it  occurs  at  a 
time  when  there  is  greater  profit  in  the  manufacture  of  butter  and 
cheese  than  in  the  shipment  of  milk,  tend  to  affect  the  price  paid  to 
or  the  quantity  of  milk  taken  from  farmers  by  the  creamery. 

Some  New  York  dealers  who  formerly  bought  milk  in  Orange 
County,  N.  Y.,  and  other  portions  of  the  near-by  district,  have  gone 
out  intp  the  more  distant  fields  of  production.  Among  the  causes 
for  this  action  on  the  part  of  such  New  York  dealers  are  (1)  the 
acceptance  of  a  less  price  per  quart  by  farmers  in  the  far-off  region; 
(2)  a  constantly  growing  demand  in  New  York  and  adjacent  cities 
which  could  not  have  been  met  by  Orange  County,  N.  Y.,  Sussex 
County,  N.  J.,  and  localities  in  counties  adjoining,  if  all  the  milk  they 
were  capable  of  producing  had  been  supplied;  (3)  the  more  or  less 
constant  friction  and  at  times  serious  differences  between  the  near-by 
farmers  and  dealers  over  prices  arbitrarily  fixed  by  the  milk  ex- 
change; (4)  a  practice  followed  by  some  near-by  producers  of  feed- 
ing brewers'  grains  to  their  cows  in  such  condition  or  quantity  as  to 
result  in  a  poorer  quality  of  milk.  These  circumstances  tend,  when 
they  exist,  to  increase  the  development  of  the  more  distant  milk 
region,  whether  the  milk  is  carried  from  all*  sources  under  a  uniform 
rate  or  not.  But  the  development  of  the  far-off  milk  region  has 
been  carried  far  beyond  this  natural  demand,  and  a  total  supply  made 
possible  (largely  regulated  by  changes  in  orders  for  shipment)  which 
is  much  greater  than  the  current  requirements  of  the  cities;  and 
this  has  been  accomplished  through  extension  of  the  uniform  rate 
for  considerable  distances  from  time  to  time,  through  the  free  icing 
of  milk  in  transportation  by  most  of  the  carriers,  through  solicita- 
tions by  railway  agents,  and  through  facilities  and  other  material 
aid  to  dealers  and  others  in  the  erection  of  creameries  in  the  more 
distant  localities  or  the  occupation  of  those  already  built. 

This  extension  of  the  total  milk  traffic  under  a  uniform  rate 
charged  by  all  the  defendant  lines  has  been  without  regard  to  greater 
cost  of  transportation  from  the  more  distant  regions  or  to  any  dif- 
ference in  cost  of  service  on  the  several  lines  from  their  respective 
fields  of  supply.  While  this  extraordinary  development  of  distnnt 
milk  production  has  been  going  on,  changes  in  conditions  affecting 
milk  traffic  from  the  near-by  producing  region  have  also  taken  place. 
An  efficient  system  of  milk  inspection  has  been  established  in  New 
York  City.  Milk  adulteration  subjects  the  offender  to  rigorous 
prosecution,  and  the  quality  of  the  milk  sold  in  that  city  must,  on 
chemical  analysis,  come  up  to  the  prescribed  standard  of  purity. 
A  dairy  bureau  or  commissionership  has  been  established  by  the 
State;  the  keeping  of  diseased  cattle  on  milk  farms  has  been  prac- 
tically done  away  with  under  the  operation  of  State  law;  and  the 
fixing  of  prices  to  producers  by  a  combination  of  dealers  known  as 
the  "  Milk  Exchange "  has  been  judicially  prohibited.  The  milli 
produced  in  the  near-by  section  and  shipped  for  the  New  York  mar- 
ket has,  for  several  years  at  least,  been  or  good  quality  and  fully  up 
to  the  prescribed  standard  of  purity.  The  dealers  rely  upon  the 
near-by  section  for  a  convenient  source  of  fresh  milk  supply.  Not- 
withstanding these  changes,  the  operation  of  the  uniform  rate,  to- 
gether with  the  efforts  of  the  several  roads  and  their  agents  to 
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increase  the  more  distant  milk  business  and  the  acquired  interest  of 
some  of  the  New  York  milkmen  in  distant  creameries,  have  resulted 
in  a  large  decrease  of  Orange  -County  milk  shipments  over  the  Erie, 
the  principal  carrier  from  that  section,  and  in  comparatively  little 
increase,  in  the  face  of  the  constantly  growing  demand,  on  the  Lehigh 
and  Hudson  River  and  the  Susquehanna.  The  West  Shore  traffic 
has  also  diminished.  The  demand  as  now  apportioned  is  consider- 
ably less  in  the  near-by  section  than  its  farms,  particularly  in  Orange 
County,  are  able  to  supply.  This  county  could  and  would,  it  is 
testified,  have  produced  more  milk  than  it  has  if  the  uniform  rate 
had  not  been  extended  for  such  considerable  distances  over  the  vari- 
ous roads,  and  the  possible  additional  amount  is  estimated  in  testi- 
mony at  from  30  to  50  per  cent.  Much  of  the  country  quite  near  to 
New  York  City  has  been  converted  into  a  suburban  residence  section 
during  the  past  fifteen  years.  Thus,  milk  on  the  Long  Island  road 
has  become  a  comparatively  small  item,  and  many  localities  served 
by  the  New  Jersey  Central  and  other  roads  in  New  Jersey  have 
been  similarly  affected.  Orange  County,  N.  Y.,  also  contains  many 
suburban  residences,  and  the  acreage  in  that  county  which  could, 
under  sufficient  demand,  be  devoted  to  milk  production  is  apparently 
somewhat  less  than  it  would  have  been  several  years  ago.  The  value 
of  farming  land  in  this  county  and  in  most  of  the  less  distant  milk- 
producing  localities  is  greater  than  that  of  such  land  in  the  far-off 
region,  and  to  that  extent,  and  any  difference  in  the  prices  of  feed 
which  may  exist,  it  costs  more  to  produce  milk  in  the  near-by  region 
than  in  the  much  more  distant  districts. 

30.  On  the  Erie,  class  rates  to  Jersey  City,  Hornellsville,  331  miles, 
to  Great  Bend,  200  miles,  inclusive,  are  on  classes  1  to  6 — 35,  30,  25, 
18,  15,  and  1'3  cents,  respectively.  The  same  rates  also  apply  from 
points  on  the  Jefferson  or  Carbondale  branch,  218  miles  from  Jersey 
City.  These  class  rates  decrease  station  by  station  or  by  short  groups, 
so  that  from  Port  Jervis,  87  miles  from  Jersey  City,  they  are  23,  20, 
16,  11,  9^,  and  8^  cents,  and  from  Turners,  46  miles,  they  are  17,  14, 
12,  8,  6^,  and  5|  cents.  Somewhat  higher  rates  are  charged  from 
branch  lines  east  of  Port  Jervis.  On  the  Lehigh  and  Hudson  River 
connection  the  first-class  rate  from  Belvidere,  116  miles  from  Jersey 
City,  is  28  cents,  but  Great  Meadows,  105  miles,  to  Stone  Bridge,  62 
miles,  take  first  class,  20  cents,  and  Maybrook,  on  the  Orange  County 
branch,  has  a  first-class  rate  of  18  cents  to  Jersey  City. 

All  Susquehanna  stations  in  New  York  74  to  88  miles  from  Jersey 
City  take  the  same  class- rates  (first-class,  22  cents).  From  all  sta- 
tions on  the  Wallkill  Valley  to  Weehawken  the  class  rates  are  the 
same — 30  cents  first  class.  On  the  West  Shore  class  rates  are  on  a 
basis  of  39  cents  first  class  from  Bowmansville,  417  miles  from  Wee- 
hawken; 35  cents  from  Oakfield,  395  miles;  34  cents  from  Manlius 
Center,  270  miles,  and  are  graded  downward  from  shorter  distance 
stations  or  groups.  The  Ontario  and  Western  first-class  rate  to  Wee- 
hawken is  35  cents;  Kenwood,  264  miles,  to  Walton,  179  miles,  and 
also  on  tiie  Scranton  branch  and  Utica  division.  Class  rates  on  the 
Delhi  and  New  Berlin  branch  are  somewhat  higher.  From  Walton 
they  decrease  in  short  groups.  At  Bloomingburg,  88  miles,  the  first- 
class  rate  is  23  cents;  at  Middletown,  78  miles,  20  cents,  and  Campbell 
Hall,  68  miles,  18  cents. 
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The  Lackawanna  class  rates  from  South  Columbia,  K  Y.,  310  miles 
from  lioboken,  are  on  the  basis  of  35  cents  first  class,  and  so  are  prac- 
tically all  other  milk  stations  on  its  main  line  and  branches  in  New 
York  and  on  the  Delaware  and  Hudson  connection,  and  also  stations 
on  the  Lackawanna  in  Pennsylvania  to  Factorjrville,  Pa.,  160  miles 
from  Hoboken,  with  slight  variation  in  the  third-class  rate.  From 
Delaware,  N.  J.,  on  or  near  the  State  line,  and  about  80  miles  from 
Hoboken,  the  first-class  rate  is  23  cents.  The  class  rates  of  the  Lehigh 
Valley  are  similarly  arranged,  the  35-cent  rate  applying  at  its  New 
York  milk  stations  and  ending  with  La  Grange,  Pa.,  195  miles  from 
Jersey  City. 

Class  rates  on  the  New  Haven  road  to  New  York  City  are  20  cents 
first  class  from  Pittsfield,  Mass.,  163  miles,  and  17  cents  from  New- 
town, Conn.,  72  miles,  its  farthest  and  nearest  milk  stations. 

31.  As  the  transportation  service  is  conducted,  milk  is  a  very  desir- 
able kind  of  traffic  to  the  defendant  roads.  As  prior  findings  show, 
the  Erie  is  among  those  on  which,  from  the  method  of  transportation, 
the  cost  of  service  is  least,  while  on  the  Lackawanna  and  Lehigh  Val- 
ley the  cost  of  service  is  relatively  much  greater.  Economically  con- 
ducted, milk  transportation  on  all  the  lines  is  highly  profitable. 

32.  The  return  of  empty  cans  is,  as  before  found,  part  of  the  trans- 
portation service  rendered  by  defendants,  for  which  they  charge  a 
total  rate  of  32  cents  on  milk.  Empty  milk  cans  are  1^  times  first  class 
in  the  "  Official  classification  "  in  force  over  the  defendant  roads.  The 
empty  milk  can  weighs  about  20  pounds,  and  the  weight  of  an  aver- 
age carload  of  about  160  cans  (on  the  Lackawanna,  Ontario,  and  sub- 
stantially so  on  the  Erie)  is  3,200  pounds.  If  tons.  The  practical 
limit  of  the  short-distance  traffic  on  the  Erie,  Lackawanna,  Ontario 
and  Western,  and  Lehigh  Valley  is  from  80  to  100  miles,  to  Port 
Jervis,  Delaware,  Bloomingburg  or  Summitville,  and  Catasauqua, 
on  their  respective  lines,  and  the  first-class  rates  between  New  Jersey 
terminals  and  these  points  range  from  23  to  25  cents.  Empty  milk 
cans  in  any  quantity,  carloads  or  less,  may  be  shipped  to  those  points 
at  IJ  times  the  first-class  rate  independently  of  their  having  been 
used  to  bring  milk  for  the  New  York  market,  and  the  charge  per  can 
of  20  pounds  for  such  shipment  would  be  7  or  7^  cents  in  100-pound 
lots.  On  this  basis,  7^  cents  out  of  the  32-cent  rate  is  applicable  to 
tiie  service  rendered  in  returning  empty  cans  for  such  short-distance 
traffic.  This  excludes  the  consideration  that  such  cans  are  returned 
by  the  fast  milk  service,  but,  on  the  other  hand,  it  takes  no  account 
of  the  fact  that  the  same  or  like  cars  and  crews  required  to  carry  milk 
down  must,  to  do  the  business,  be  ready  at  the  shipping  points  for 
the  next  day's  supply,  whether  there  is  any  return  load  or  not.  In 
the  decision  of  the  Howell  case  the  Commission  found  that,  "  taking 
into  account  the  return  of  empty  cans,  the  rate  per  100  pounds 
charged  upon  milk  shipments  is  about  29-J  cents."  The  uniform  millf 
rate  was  then  35  cents,  making  an  allowance  of  5f  cents  for  the  return 
of  the  can.  This  was  determined  on  the  basis  of  200  cans  to  the  car, 
making  10  tons  down  and  2  tons  of  empties  back.  An  average  load 
down  of  160  cans  of  milk  and  back  of  the  like  number  of  empties 
gives  8  tons  down  and  If  tons  back,  and  apportioning  the  rate  of 
32  cents  to  such  tonnage  results  in  26f  cents  for  the  milk  business 
down  and  5  J  cents  for  the  haul  of  empties  back,  regardless  of  the 
distance  carried.     Seven  and  one-half  cents  for  the  return  of  empties, 
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therefore,  represents  more  than  the  tonnage  share  due  to  the  empty 
cans  on  the  basis  of  the  rate  fixed  by  defendants  themselves  for  the 
entire  service  from  the  most  distant  milk  stations,  and  is  substantially 
equal  to  defendants'  established  rate  for  the  independent  shipment 
of  milk  cans  in  any  quantity  for  distances  of  80  to  100  miles  from  the 
terminal. 

33.  Practically  all  of  the  Lehigh  Valley  and  Lackawanna  milk 
goes  over  long  distances,  except  that  which"  is  transported  wholly  in 
New  Jersey.  An  estimate  of  the  shipments  of  milk  in  1895  from 
near-by  localities  in  New  York,  New  Jersey,  and  Connecticut  trans- 
ported through  different  States  is  arrived  at  from  prior  findings  on 
the  basis  of  80  per  cent  of  the  Erie  traffic  (including  all  Lehigh  and 
Hudson  Eiver  shipments) ,  15  per  cent  of  Ontario  and  Western  ship- 
ments, 40  per  cent  of  the  Susquehanna  business,  26  per  cent  of  the 
West  Shore,  and  50  per  cent  of  the  New  Haven  shipments.  Accord- 
ing to  these  proportions  such  near-by  milk  shipments  amounted  in 
1895,  on  the  basis  of  total  cans  carried  as  stated  in  the  sixth  finding, 
to  less  than  2,000,000  cans,  and  less  than  25  per  cent  of  the  total  milk, 
cream,  and  condensed  milk  carried  by  the  defendant  and  all  lines  to 
the  terminals  in  that  year.  An  increase  of  30  per  cent  of  this  output 
carried  through  different  States  from  the  near-by  milk  region  only 
amounts  to  an  addition  of  600,000  cans — about  double  the  estimated 
amount  of  traffic  lost  from  the  Erie  main  line  and  branches  in  Orange 
County  between  1892  and  1895.  Such  loss  in  Erie  traffic,  the  decrease 
on  the  West  Shore,  and  the  only  slight  increases  on  other  near-by 
roads  may  be  partially  due  to  the  diversion  of  milk  to  condenseries 
in  that  section,  but  the  testimony  is  that  condensing  companies  have 
also  been  establishing  plants  in  more  distant  districts.  The  total  of 
a;bout  8,000,000  cans  carried  to  New  York  by  all  lines  in  1895  was  an 
increase  in  ten  years  of  over  47  per  cent  of  the  amount  tranp)orted  in 
1886.  An  average  yearly  increase  of  4  per  cent  in  the  New  York 
demand  is  reasonably  certain,  and  such  percentage  is  likely  to  be 
more  than  4  per  cent  on  account  of  the  greater  additions  to  the  city 
population  in  each  succeeding  year.  Such  additional  yearly  demand, 
the  limited  capacity  of  the  near-by  field  and  the  tendency  in  a  con- 
siderable portion  of  that  region  toward  a  decrease  of  acreage  appli- 
cable to  milk  production,  the  apparently  somewhat  less  cost  of 
production  to  farmers  in  the  distant  districts,  the  less  price  which 
has  been  accepted  by  such  producers,  the  milk-transportation  facili- 
ties afforded  by  all  the  long-distance  roads,  and  the  large  number 
of  creameries  in  operation  on  such  roads,  are  all  conditions  which 
operate  directly  to  increase- shipments  from  the  more  distant  regions, 
and  which  together  must  necessarily  prevent  any  very  great  or  per- 
manent diminution  of  such  shipments  resulting  from  somewhat  lower 
transportation  rates  for  the  lesser  service  from  the  shorter-distance 
localities. 

CONCLUSIONS. 

The  roads  of  the  Elmira,  Cortland  and  Northern  Eailroad  Com- 
pany and  the  Delaware  and  Hudson  Canal  Company  wholly  in  New 
York  are  employed  in  connection  with  the  Lackawanna,  under  a 
"  common  arrangement "  for  continuous  carriage  or  shipment,  in  the 
transportation  of  milk  and  cream  from  points  in  New  York  to  Hobo- 
ken,  N.  J.,  and  the  provisions  of  the  act  to  regulate  commerce  apply 
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to  such  transportation  and  the  carriers  engaged  therein.  The  trans- 
portation of  milk  or  cream  by  any  of  the  defendants  to  Hoboken, 
Jersey  City,  or  Weehawlien,  which  is  performed  wholly  within  the 
State  of  New  Jersey,  is  not  subject  to  regulation  under  that  act. 

A  further  question  of  jurisdiction  is  raised  by  the  Susquehanna  as 
to  65  per  cent  of  the  milk  transported  by  it  from  points  in  the  State 
of  New  York.  It  claims  that  such  portion  of  its  milk  from  New 
York  points,  though  carried  through  New  Jersey,  is  delivered  by  it 
in  New  York  City,  and  that  transportation  so  conducted  between 
points  in  the  same  State  is  not  subject  to  the  Federal  statute.  The 
decision  of  the  United  States  Supreme  Court  in  Lehigh  Valley  R. 
Co.  V.  Pennsylvania  (145  U.  S.,  194,  .36  L.  ed.  673,  4"  Inters.  Com. 
Rep.,  87)  is  relied  upon  by  counsel  for  the  Susquehanna  as  authority 
for  a  ruling  that  traffic  shipped  between  points  in  the  same  State, 
but  passing  through  another  State  in  the  course  of  transportation, 
is  not  within  the  provisions  of  that  statute ;  and  in  their  brief  counsel 
call  attention  by  citation  to  the  fact  that  this  Commission  regarded 
the  Lehigh  Valley  case  as  such  authority  in  Chamber  of  Commerce 
of  Minneapolis  v.  Chicago,  M.  and  St.  P.  R.  Co.  (5  I.  C.  C.  Rep., 
571).  We  did  not  have  occasion  to  decide  the  question  in  the  Minne- 
apolis case,  and  our  reference  there  to  the  Supreme  Court  decision 
was  that  it  seemed  to  have  the  effect  of  excluding  commerce  between 
points  in  the  same  State  which  passes  through  another  State  from 
regulation  by  the  Federal  Government.  The  question  is  now  dis- 
tinctly raised  as  to  the  greater  part  of  the  milk  traffic  shipped  over 
the  Susquehanna  from  New  York  State  points,  and  we  have  carefully 
examined  and  considered  the  Lehigh  Valley  decision  with  a  view  of 
determining  whether  it  is  actually  controlling,  as  claimed  by  counsel. 
That  case  involved  the  right  of  the  State  of  Pennsylvania  to  tax  the 
receipts  of  the  Lehigh  Valley  Company  from  traffic  shipped  between 
points  in  that  State,  but  passing  through  New  Jersey  in  course  of 
transportation,  so  far  as  such  receipts  arose  from  service  over  tlie 
Lehigh  Valley  mileage  within  the  State  of  Pennsylvania. 

There  was  no  dispute  as  to  the  amount  of  the  tax,  and  the  only 
question  raised  was  whether  the  State  could  lay  a  tax  upon  the  busi- 
ness at  all.  The  Supreme  Court  upheld  the  validity  of  the  tax 
involved.  Whatever  other  or  broader  applicaticm  maj'  be  given  to 
language  used  or  principles  considered  by  the  court  in  that  case,  the 
decision  was  confined  to  the  question  of  taxation  on  what  was  done 
or  earned  within  the  State.  The  Lehigh  Valley  carried  the  property 
from  a  point  in  Pennsylvania  to  the  llew  Jersey  line  and  just  across 
it  to  Phillipsburg,  N.  J.,  and  from  thence  the  continuous  carriage 
was  by  arrangement  conducted  by  the  Pennsylvania  Railroad  Com- 
pany to  Philadelphia,  Pa.  If  the  State  of  Pennsylvania  had  at- 
tempted to  regulate  the  aggregate  charge  or  charges  made  for  the 
entire  transportation  through  different  States,  we  think  the  court 
would  have  had  an  entirely  different  case  to  consider.  In  this  milk 
case,  the  Susquehanna,  in  carrying  from  Middletown,  N.  Y.,  to  Jersey 
City,  N.  J.,  is  admittedly  engaged  in  interstate  transportation,  and 
the  carriage  from  Jersey  City,  N.  J.,  to  New  York  City,  N.  Y.,  across 
the  Hudson  River,  whether  performed  by  ferry  or  lighter,  is  also 
transportation  between  different  States.  Yet  its  contention  is  that 
by  combining  these  two  interstate  transportations  the  service  becomes 
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intrastate  and  the  commerce  internal  to  the  State  of  New  York.  A 
State  and  an  interstate  transportation  may  be  combined  and  made 
continuous  so  as  to  extend  the  interstate  service  over  the  whole  dis- 
tance ;  but  we  are  unable  to  understand  how  two  distinctly  interstate 
carriages  can,  on  being  connected  and  made  continuous,  be  contracted 
into  purely  State  transportation  because  the  beginning  and  ending 
points  happen  to  be  in  the  same  State,  so  as  to  give  that  State  juris- 
diction of  the  whole  transportation.  The  Lackawanna  receives 
freight  at  New  York  City,  takes  it  across  the  river  to  New  Jersey, 
and  through  that  State  and  the  State  of  Pennsylvania  to  Bingham- 
ton,  N.  Y.,  and  out  of  the  total  distance  of  about  208  miles  less  than 
15  are  within  the  State  of  New  York.  Granting  that  New  York 
may  impose  a  tax  on  the  gross  receipts  of  the  Lackawanna,  repre- 
sented by  its  mileage  in  New  York,  on  traffic  between  points  in  that 
State,  does  it  follow  that  New  York  can  also  regulate  the  freight 
charges  and  passenger  fares  of  the  Lackawanna  for  the  whole  dis- 
tance between  New  York  City  and  Binghamton,  N.  Y.  ?  We  think 
not.  If  neither  of  the  States  through  which  the  transportation  is 
conducted  has  power  to  regulate  the  entire  transportation  or  the 
compensation  exacted  therefor,  it  does  follow,  we  think,  that  such 
power  is  vested  in  the  General  Government.  This  Commission  held, 
in  1888,  in  New  Orleans  Cotton  Exchange  v.  Cincinnati,  N.  O.  and 
T.  P.  E.  Co.  (2  L  C.  C.  Eep.,  375;  2  Inters.  Com.  Rep,,  289)  that: 

All  commerce  is  subject  to  regulation ;  that  wholly  within  a  State  and  subject 
to  its  sovereign  iwwer,  by  the  State;  that  among  the  States  and  with  foreign 
nations  and  not  wholly  within  the  sovereign  power  of  any  one  State,  by  the 
United  States,  for  the  reason  that,  to  be  eft'ectual,  regulation  musfbe  uniform, 
at  least  not  conflicting.  Commerce  between  Shreveport  and  New  Orleans,  while 
crossing  on  the  ferry  between  Delta,  La.,  and  Vicksburg,  Miss.,  is  not  subject  to 
regulation  by  the  State  of  Louisiana.  The  business  of  transferring  freight  by 
the  ferry  between  the  two  States  is  Interstate  commerce.  (Gloucester  Ferry 
Company  v.  Pennsylvania,  314  U.  S.,  396;  29  L.  «d.,  15S;  1  Inters.  Com.  Rep., 
382.) 

While  passing  through  Mississippi,  after  passing  from  Louisiana,  this  com- 
merce is  interstate  and  subject  alone  to  interstate  regulation.  It  is  not  subject 
at  any  place  between  Shreveport  and  New  Orleans  to  regulation  by  both  the 
State  and  the  Congress.  It  passes  by  continuous  carriage  from  Louisiana  to 
and  through  the  State  of  Mississippi.  It  is  not  transportation  "  wholly  within 
one  State."  It  is  subject  to  regulation  by  the  provision  of  the  act  to  regulate 
commerce,  and  the  Commission  has  jurisdiction  to  revise  the  rates  when  the 
parties  interested  in  them  are  before  it. 

The  Lehigh  Valley  decision  is  not  necessarily  in  conflict  with  this 
view.  The  Supreme  Court  called  attention  in  that  decision  to  the 
fact  that  the  case  was  one  of  taxation  and  not  one  of  direct  regulation, 
citing  Pacific  Coast  S.  S.  Co.  v.  Board  of  R.  Comrs.  (9  Sawy.,  253)  as 
indicating  the  distinction.  In  the  case  so  cited  the  California  com- 
mission sought  to  regulate  commerce  between  ports  of  that  State 
when  carried  by  a  line  of  vessels  navigating  the  Pacific  Ocean  more 
than  a  marine  league  from  the  shore.  Mr.  Justice  Field,  sitting  as 
circuit  justice  and  writing  the  opinion,  said : 

To  bring  the  transportation  within  the  control  of  the  State,  as  part  of  its 
domestic  commerce,  the  subject  transported  must  6e  wHMn  the  entire  voyage 
wider  the  exclusive  jurisdiction  of  the  State. 

That  decision  seems  to  rest  entirely  upon  the  commerce  clause  in 
the  Constitution. of  the  United  States.  If  the  steamship  or  vessel  ply- 
ing between  California  ports  was,  while  on  the  ocean,  engaged  in  com- 
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nierce  with  forei^  nations,  as  was  observed  in  the  Lehigh  Valley 
decision  in  discussing  Lord  v.  Goodall,  N.  and  P.  S.  S.  Co.  (102  U.  S.. 
541;  26  L.  ed.,  224),  then  a  railroad  company  in  carrying  between 
points  in  the  same  State  by  a  route  which  passes  through  another 
State  is  as  clearly  engaged  in  commerce  among  the  States  while  oper- 
ating in  the  second  State.  The  effect  in  either  case  is  to  deny  the 
jurisdiction  of  the  State  wherein  the  shipment  comnftnces  and  termi- 
nates to  regulate  transportation  over  the  entire  distance  when  the 
route  passes  beyond  its  borders. 

In  Covington  and  Cincinnati  Bridge  Co.  v.  Kentucky  (154  U.  S., 
204;  38  L.  ed.,  962;  4  Inters.  Com.  Rep.  649),  decided  since  the  Lehigh 
Valley  case,  the  power  of  a  State  to  tax,  and  its  power  to  prescribe  a 
scale  of  charges  for  the  use  of,  instrumentalities  of  interstate  commerce 
are  carefully  distinguished.  The  Supreme  Court  held  that  the  action 
of  Kentucky  in  prescribing  tolls  to  be  charged  over  a  bridge  between 
Covington,  Ky.,  and  Cincinnati,  Ohio,  was  a  regulation  of  interstate 
commerce. 

It  is  obvious  that  the  bridge  could  not  have  been  built  without  the  consent  of 
Ohio,  since  the  north  end  of  the  bridge  and  its  abutments  rest  upon  Ohio  soil ; 
and  without  authority  from  that  State  to  exercise  the  right  of  eminent  domain, 
no  land  could  have  been  acquired  for  that  purpose.  It  follows  that,  if  the  State 
of  Kentucky  has  the  right  to  regulate  the  travel  upon  such  bridge  and  fix  the 
tolls,  the  State  of  Ohio  has  the  same  right,  and  So  long  as  their  action  is  har- 
monious there  may  be  no  room  for  friction  between  the  States;  but  it  would 
scarcely  be  consonant  with  good  sense  to  say  that  separate  regulations  and  sep- 
arate tariffs  may  be  adopted  by  each  State  (if  the  subject  be  one  for  State  regu- 
lation) and  made  applicable  to  that  portion  of  the  bridge  within  its  own  terri- 
tory. 

After  showing  how,  through  a  conflict  of  State  interests,  different 
tolls  might  be  established  by  each  State,  the  Supreme  Court  held : 

Congress,  and  Congress  alone,  possesses  the  requisite  power  to  harmonize 
such  differences,  and  to  enact  a  uniform  scale  of  charges  which  will  be  operative 
in  both  directions. 

A  practicable  transportation  route  exists  from  Covington,  Ky.,  to 
Louisville,  Ky.,  over  the  bridge  to  Cincinnati,  through  Ohio  and  Indi- 
ana to  Jeffersonville,  and  across  a  bridge  to  Louisvifle.  Kentucky  can 
not  prescribe  the  tolls  over  either  bridge,  nor  the  transportation  charges 
between  Cincinnati,  Ohio,  and  Jeffersonville,  Ind.,  nor  can  it  authorize 
the  construction  of  such  a  line  or  control  its  operation,  and  it  follows 
that  it  could  not  regulate  the  aggregate  charges  over  that  route  be- 
tween Covington  and  Louisville.  For  the  same  reasons.  New  York  is 
without  power  to  authorize  the  construction  of  a  route  like  the  Sus- 
quehanna from  Middletown,  N.  Y.,  through  New  Jersey  to  New  York 
City,  or  to  control  the  operation  of  such  a  route,  or  to  regulate  charges 
made  thereover  between  Middletown  and  New  York  City. 

In  Texas  and  P.  R.  Co.  v.  Interstate  Commerce  Commission  (The 
Import  Rate  case) ,  (162  U.  S.,  197 ;  40  L.  ed.,  940 ;  5  Inters.  Com.  Rep. 
405) ,  the  Supreme  Court  was  called  upon  to  determine  what  commerce 
was  subject  to  the  provisions  of  the  act  to  regulate  commerce.  The 
court  said : 

It  would  be  difficult  to  use  language  more  unmistakably  signifying  that  Con- 
gress had  in  view  the  whole  field  of  commerce  {excepting  commerce  wholly 
within  the  State),  as  well  that  between  the  States  and  Territories  as  that  going 
to  or  coming  from  foreign  countries. 
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We  hold  in  this  case  that  the  Susquehanna  Company  is  as  much 
subject  to  regulation  under  the  act  to  regulate  commerce  in  respect 
of  the  portion  of  its  milk  business  from  New  York  points  which  it 
carries  through  New  Jersey  and  claims  to  deliver  in  New  York  City 
as  it  is  m  regard  to  other  interstate  transportation  in  which  it  is 
engaged. 

A  further  question  as  to  the  right  of  the  complaining  association 
to, maintain  the  proceeding  as  against  several  of  the  defendants  was 
raised  chiefly  in  argument,  but  based  upon  denials  on  information 
and  belief  in  the  answers  of  such  defendants  that  members  of  the 
complainant  or  those  whom  it  represents  are  engaged  in  shipping 
milk  over  their  lines  to  their  respective  terminals.  Complainant 
alleged  in  its  petition  that  it  complained  not  only  on  behalf  and  in 
the  interest  of  itself  and  its  members,  but  also  on  behalf  of  all  other 
farmers,  producers,  or  shippers  of  cream,  milk,  and  buttermilk  from 
all  shipping  points  on  the  defendant  roads  to  Hoboken,  Weehawken, 
Jersey  City,  and  New  York.  The  complaint  is  against  the  same  uni- 
form or  blanket  milk  rate  and  cream  rate  for  all  distances  on  each 
.  line  as  fixed  by  agreement  or  consent  of  all  the  lines.  The  complain- 
ant, whether  representing  its  own  members,  or  specially  authorized 
to  represent  other  shippers,  or  assuming  in  addition  to  represent  ship- 
pers engaged  in  the  same  industry  on  some  of  the  lines,  was  entitled 
to  bring  and  maintain  this  proceeding — affecting  rates  on  milk  sup- 
plied for  a  common  and  necessarily  limited  market — against  all  the 
defendants  engaged  in  carrying  for  that  market;  and  the  milk  rates 
charged  on  all  of  these  lines  from  the  various  points  of  shipment  are 
properly  involved  in  the  controversy.  Moreover,  a  defendant  is  not 
entitled  to  have  a  complaint  dismissed  as  to  it  "  because  of  the 
absence  of  direct  damage  to  the  complainant,"  and  it  is  the  duty  of 
this  Commission,  under  express  direction  in  the  act,  to  "  execute 
and  enforce  "  the  provisions  of  that  statute. 

The  complaint  alleges  that  defendants'  milk  rates  for  longer  and 
shorter  distances  over  the  same  line,  in  the  same  direction,  are  in 
violation  of  the  fourth  section  of  the  statute.  We  find  nothing  in 
the  facts  to  sustain  this  allegation,  and  the  point  was  not  pressed  in 
argument.  Charging  the  same  aggregate  rates  for  longer  and 
shorter  distances  does  not  contravene  the  provisions  of  section  4, 
though  such  charges  may  constitute  violations  of  other  provisions  in 
the  statute.  James  &  M.  Buggy  Co.  v.  Cincinnati,  N.  O.  and  T.  P. 
E.  Co.     (M  I.  C.  C.  Eep.  7M,  3  Inters.  Com.  Kep.,  682.) 

The  findings  show  that  on  some  of  the  lines  passes  entitling  the 
holder  to  free  transportation  as  a  passenger  are  issued  to  shippers 
or  dealers  on  account  of  the  interstate  milk  traffic  of  the  road.  The 
issuance  of  such  passes  for  interstate  transportation  is  an  offense 
against  the  law,  as  affording  transportation  for  an  interstate  journey 
at  less  than  established  fares  and  charges ;  and  whether  the  pass  issued 
entitles  the  holder  to  interstate  passage  or  not,  if  granted  on  account 
of  the  interstate  transportation  of  freight,  it  results  in  a  "  rebate  " 
or  "  device  "  whereby  the  pass  holder  obtains  such  freight  transporta- 
tion not  only  at  something  less  than  tariff  rates,  but  for  a  less  net 
price  than  is  exacted  from  persons  not  so  favored  who  are  shippers 
of  like  traffic  transported  under  similar  conditions  between  the  same 
points.    The  giving  of  free  or  reduced  transportation  to  shippers 
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of  or  dealers  in  milk  carried  by  a  road  to  interstate  destinations  is 
unlawful. 

The  Lackawanna  and  Lehigh  Valley  are  parties  to  agreements 
entered  into,  mainly  for  the  purpose  of  developing  their  milk  traffic, 
and  under  which  compensation  is  afforded  to  the  other  contracting 
parties  equal  to  a  considerable  share  of  the  gross  receipts  from  the 
transportation.  Such  compensation,  as  the  business  has  been  in- 
creased or  "  developed  "  on  the  Lackawanna,  or  may  become  greater 
on  the  Lehigh  Valley,  seems  extravagant,  but  whether  either  agree- 
ment is  disadvantageous  to  the  carrier  or  otherwise  is  matter  for  it  to 
determine.  "  Improvident  management  of  the  road  is  primarily  a 
matter  of  internal  or  corporate  concern,  to  be  dealt  with  by  the  cor- 
poration and  its  creditors  among  themselves."  (Shamberg  v.  Dela- 
ware, L.  and  W.  E.  Co.,  4  I.  C.  C.  Rep.,  660;  3  Inters.  Com.  Rep.,  502.) 
But  extraordinary  or  unnecessary  cost  of  operation  or  management 
can  not  be  permitted  to  cause  unreasonable  or  unjust  rates,  discrim- 
inations, preferences,  or  prejudices.  (Shamberg  v.  Delaware,  L.  and 
W.  R.  Co.,  supra.) 

The  main  subject  for  decision  is  whether  defendants'  uniform  rate 
on  milk  and  uniform  rate  on  cream  from  all  stations  to  their  re- 
spective delivering  terminals  in  New  Jersey  or  in  New  York  City  are 
unlawful,  and  if  so,  to  what  extent. 

Counsel  on  both  sides  have  cited  decisions  of  the  Commission  in 
support  of  their  respective  views  as  to  the  application  of  the  undue 
preference  clause  of  the  law  to  this  case.  The  Commission  held,  in 
Howell  V.  New  York,  L.  E.  and  W.  R.  Co.  (the  Howell  milk  case), 
2  I.  C.  C.  Rep.,  272;  2  Inters.  Com.  Rep.,  162,  and  also  in  Imperial 
Coal  Co.  V.  Pittsburg  and  L.  E.  R.  Co.,  2  I.  C.  C.  Rep.,  618 ;  2  Inters. 
Com.  Rep.,  436,  cases  relied  upon  by  the  defense,  that  proof  of  tangi- 
ble injury  must  be  shown  to  make  the  preference  or  prejudice  arising 
from  a  group  rate  unreasonable  or  undue.  But  it  was  also  said  in 
the  prevailing  opinion  in  the  Imperial  Coal  case  that  "  if  the  effect  of 
disregarding  distance  is  to  impose  burdens  for  the  benefit  of  others 
on  those  who  have  the  natural  advantage  of  location,  it  is  unjust  and 
can  not  be  sanctioned ;  "  and  in  the  Howell  milk  case  it  was  deter- 
mined on  the  facts  by  a  majority  of  the  Commission  that  "  it  is  not 
shown  that  the  addition  of  new  territory  at  any  time  has  operated  to 
the  prejudice  of  the  old."  This  Commission  held  in  the  later  cases 
of  Eau  Claire  (5  L  C.  C.  Rep.,  265),  Minneapolis  (5  L  C.  C.  Rep., 
571) ,  and  James  &  Abbott  (5  I.  C.  C.  Rep.,  613) ,  that  each  community 
is  entitled  to  the  benefits  arising  from  its  location  and  natural  condi- 
tions. Fixing  rates  with  a  view  of  equalizing  commercial  conditions 
was  also  condemned  in  the  Eau  Claire  case.  In  the  case  of  Newland 
«,'.  Northern  P.  R.  Co.  (6  I.  C.  -C.  Rep.,  131)  the  same  grain  rate 
from  grouped  stations  200  or  more  miles  apart  was  held  to  deny  to 
the  producer  nearer  the  market  the  advantages  of  his  location.  We 
said  further  in  that  case  that  "  the  practice  of  making  one  rate  on  the 
same  product  over  a  very  large  district,  and  thus  equalizing  the  bur- 
dens of  transportation  to  the  same  market,  is  only  justifiable  under 
special  and  exceptional  circumstances."  The  complaint  also  presents 
the  further  question  as  to  the  reasonableness  and  justice  of  the  uni- 
form rate  as  applied  to  this  traffic  from  the  various  shipping  points 
on  the  several  lines. 

Unlike  most  cases  in  which  the  legality  of  group  or  uniform  rating 
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has  been  questioned,  the  traffic  which  is  the  subject  of  present  consid- 
eration constitutes  the  great  bulk  of  an  important  daily  food  supply 
for  New  York  and  adjacent  cities  which,  because  of  its  extra  perish- 
ability, can  be  drawn  only  from  sources  accessible  by  daily  rail  com- 
munication from  the  market  of  consumption  and  sale;  and,  on  the 
other  hand,  the  sale  or  demand  in  such  market  is  necessarily  limited 
to  the  quantity  required  for  daily  consumption.  While  the  available 
milk  supply  should  at  all  times  be  sufficient  to  meet  the  needs  of  con- 
sumers in  such  a  market,  a  surplus  of  this  commodity  can  not,  because 
of  its  perishability,  be  kept  over  or  reshipped  for  sale  in  other  cities. 
Under  such  circumstances  the  shipments  are  practically  limited  to  the 
amount  of  daily  consumption,  and  this  fact  emphasizes  the  duty  of 
the  carriers  to  establish  rates  which  will  not  deprive  producers  more 
favorably  situated  with  reference  to  and  dependent  upon  that  market 
of  part  of  their  trade  in  a  limited  traffic,  or  prevent  them  from  sup- 
plying their  share  of  the  greater  demand  due  to  increase  in  the  city 
population  or  in  consumption  per  capita.  Furnishing  an  extra  per- 
ishable article  like  milk  in  no  greater  quantities  than  is  required  for 
daily  use  in  a  given  city  is  a  business  which  falls  naturally  to  those 
producers  nearest  to  the  city  who  are  able  to  provide  the  needed 
supply,  as  was  said  by  the  Comimission  in  the  Howell  Case. 

Prudence  would  influence  raili-oad  managers  to  confine  the  collection  of  milk 
within  the  territory  in  which  it  can  be  most  cheaply  handled,  and  to  extend  the 
milk  system  no  further  than  the  increasing  growth  of  the  demand  should 
require. 

This  milk  which  is  carried  under  a  single  rate  charged  by  agree- 
ment or  concurrent  action  of  all  the  lines  for  all  shipping  distances 
on  each  line,  must  be  regarded  as  one  mass  of  traffic  destined  for  con- 
sumption only  in  New  York  and  adjacent  cities.  It  has  been  largely 
varied  in  amount  for  each  line,  and  the  producing  localities  served  by 
it,  according  as  greater  inducements  have  been  afforded  in  the  way  of 
creamery  leases  or  sales,  cheap  ice,  labor,  and  other  local  advantages, 
refrigeration  in  transportation,  quick  service,  convenient  delivery  and 
like  facilities,  and  by  the  lower  price  at  which  milk  of  good  quality 
may  be  sold  in  localities  reached  by  the  line.  There  has  been  uni- 
formity in  charge  and  absence  of  uniformity  as  to  service  and  traffic 
inducements  on  the  lines  west  of  the  Hudson  River.  Natural  disad- 
vantages of  more  distant  producers  have  been  thereby  overcome,  and 
producers  nearer  the  market  have  been  denied  recognition  of  their 
more  favorable  location.  Under  the  present  system,  the  amount  of 
the  uniform  transportation  charge  is  made  the  subject  of  agreement 
between  the  principal  carriers  west  of  the  Hudson  River,  and  the  cost 
to  dealers  in  the  city  market  of  milk  brought  over  both  long  and  short 
distances  is  thereby  practically  or  nearly  equalized.  This  situation 
facilitates  agreements  among  the  dealers  as  to  the  price  paid  to  pro- 
ducers, and  it  does  not  operate  to  prevent  them  from  fixing  a  standard 
scale  of  charges  to  the  different  classes  of  consumers.  Benefits  which 
may  accrue  to  New  York  City  consumers  under  the  uniform  milk 
rate  would  apparently  be  enhanced  rather  than  diminished  under 
transportation  rates  properly  graded  or  grouped,  and  no  higher  than 
reasonable  from  the  more  distant  sources  of  supply. 

The  findings  demonstrate  what  was  found  not  to  be  the  fact  in  the 
Howell  case,  "  that  the  addition  of  new  territory,"  in  connection  with 
methods  adopted  for  developing  the  business^  "has  operated  to  the 
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prejudice  of  the  old."  The  nearby  section,  comprised  within  a  radiu? 
of  100  miles  of  New  York  by  direct  lines,  has  participated  but  little  in 
the  more  than  47  per  cent  increase  in  the  New  York  supply  during  the 
ten  years  including  1895.  While  this  is  partly  due  to  diversion  of  land 
in  that  section  to  other  than  dairy  uses,  much  of  it  is  directly  ascrib- 
able  to  the  transfer  of  the  patronage  of  many  New  York  dealers  to 
the  distant  producers  resulting  from  inducements  offered  by  the  long- 
distance roads.  It  is  probable  that  in  course  of  time  the  milk  demand 
in  the  New  York  market  will  equal  the  producing  capacity  of  all  the 
various  localities  included  within  the  present  uniform  rate  territory, 
and  this  is  considered  in  the  findings ;  but  it  is  also  probable  that  the 
carriers  will  be  able,  through  improved  transportation  methods,  to 
bring  milk  daily  over  much  greater  distances  than  they  do  now,  and 
deliver  it  at  their  New  York  City  terminals  in  good  condition  and  at 
a  suitable  hour.  The  course  of  the  West  Shore  in  recently  extending 
the  uniform  milk  rate  to  a  point  near  Buffalo,  so  as  to  cover  a  total 
distance  of  417  miles  from  its  Weehawken  terminal,  illustrates  this 
view.  The  interests  of  all  milk  producers,  whether  located  within  50 
or  250  miles  of  New  York  City  on  any  of  the  lines,  in  retaining  the 
share  of  this  traffic  to  which  their  nearer  location  would  naturally 
entitle  them,  are  plainly  imperiled  under  a  uniform  rate  for  the 
transportation  service.  This  milk  territory  when  the  Howell  case 
was  decided  was  much  less  extensive  than  it  is  now,  and  what  has 
since  been  done  by  carriers  under  the  uniform-rate  system  to  add  to 
the  volume  of  their  traffic,  with  little  regard  to  its  origin  or  the  cost 
of  service,  would  doubtless  be  contiiiued  in  greater  or  less  degree  if 
that  system  should  be  retained.  As  the  service  is  now  performed,  the 
single  rate  for  all  distances  is  fair  neither  as  between  the  carriers  nor 
as  between  the  differently  situated  producers. 

But  whether  the  area  of  supply  has  been  unnecessarily  increased  or 
not  under  the  uniform  rate  and  the  practices  of  the  carriers,  the  right 
of  producers  nearer  the  market  to  a  rate  which  is  reasonable  in  itself 
for  the  service  rendered,  and  relatively  reasonable  as  compared  with 
the  rate  charged  for  the  service  to  other  producers  of  miflr,  must  be 
upheld.  Considering  the  character  and  constancy  of  the  traffic,  a 
transportation  charge  which  is  about  25  per  cent  of  the  value  of  the 
milk,  applied  on  distances  as  short  as  50,  75,  or  90  miles,  seems 
clearly  excessive ;  and  when  the  same  rate  is  applied  by  the  same  car- 
rier over  distances  of  from  264  to  335  or  more  miles,  so  that  much 
greater  service  is  rendered  for  a  charge  no  higher  than  is  imposed  on 
any  of  the  shorter-distance  milk,  disparity  in  treatment  as  to  a 
highly  desirable  and  easily  handled  traffic  is  shown  to  a  degree  that 
has  not  been  justified  in  this  case.  While  the  service  is  special,  par- 
ticularly in  the  matters  of  speed,  safe  carriage,  and  prompt  delivery, 
and  refrigeration  when  necessary,  the  traffic  is  regular  for  each  day, 
and  specified  equipment  and  crews  can  be  constantly  employed  in 
the  service,  with  all  the  economy  resulting  from  such  condiitions. 
While  the  service  costs  more,  it  yields  more,  and  the  findings  show 
that  per  ton  moved  the  revenue  from  milk  is  four  or  five  times  the 
revenue  derived  from  freight  generally.  Under  economical  operation 
the  32-cent  rate  on  milk  ana  50-cent  rate  on  cream  must  afford  a 
reasonable  profit  to  the  carriers  for  the  service  rendered  by  them  over 
the  extreme  distances  of  264  to  335  miles  shown  in  this  case.  Wliat- 
ever  service  beyond  ordinary  freight  service  may  be  necessary  to  pro- 
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vide  transportation  for  the  shorter-distance  milk  is  also  required  for 
milk  from  the  longer-distance  points,  and,  to  some  extent,  more  of 
such^xtra  service  is  needed  by  the  latter.  That  the  carriers  may  find 
it  necessary  to  provide  special  train  service  on  account  of  the  volume 
of  their  business  in  a  particular  line  of  traiSc  like  milk  is  no  reason 
for  greatly  disproportionate  rates  on  less  distant  milk,  some  of  which, 
as  on  the  Erie  east  of  Port  Jervis,  or  on  the  Ontario  and  Western 
south  of  Bloomingburg,  requires  comparatively  little  or  no  icing,  and 
much  less  fast  service  than  is  necessary  to  bring  the  long-distance  milk 
to  the  terminal  at  a  suitable  hour  for  delivery.  It  costs  the  carriers 
more  to  transport  milk  from  the  longer-distance  points  of  shipment; 
it  costs  something  more  to  transport  a  car  of  milk  for  every  additional 
mile  it  is  hauled,  both  in  fuel  and  wear  on  track  and  equipment,  and 
sometimes  something  for  additional  labor. 

The  present  system  of  a  uniform  or  blanket  rate  on  milk  and  also 
on  cream  from  all  stations  on  the  various  defendant  lines  west  of  the 
Hudson  Eiver  must  be  held  unlawful  under  both  sections  1  and  3  of 
the  act  to  regulate  commerce,  and  the  resulting  unreasonableness, 
injustice,  and  wrongful  prejudices  and  preferences  should  be 
corrected. 

Charging  32  cents  on  a  40-quart  can  of  milk  weighing  100  pounds, 
and  no  more  than  12  cents  on  a  15-quart  case  of  bottled  milk  also 
weighing  about  100  pounds,  nor  more  than  9.6  cents  on  a  12-quart 
case  of  about  70  pounds,  being  the  same  per  quart,  four-fifths  of  a 
cent,  on  each,  or  carrying  for  32  cents  2-J  times  the  weight  when  the 
shipment  is  in  bottles  or  cases  instead  of  in  cans,  is,  a  disparity  in 
rate  for  like  weight  carried,  or  in  service  for  like  rate  for  which 
there  has  been  little  attempt  at  justification  in  this  case.  Several 
witnesses  in  the  employ  of  defendant  carriers  considered  the  bottle 
or  case  rate  too  low  as  compared  with  the  rate  on  cans.  One  witness 
endeavored  to  justify  tte  difference  by  the  fact  that  more  of  the  filled 
cases  and  many  more  empty  cases  can  be  carried  in  a  car  than  is 
possible  or  practicable  with  the  shipment  in  cans;  but  this  results 
in  no  advantage  since  it  appears,  as  shown  in  the  findings,  that  under 
the  same  rate  on  case  and  can  milk  the  car  loaded  with  cans  yields 
about  86  per  cent  greater  revenue  than  the  car  loaded  with  cases. 
It  is  suggested  ii^  one  of  the  briefs  as  a  reason  why  the  same  rate 
should  be  charged  that  the  bottle  method  has  come  in  vogue  because 
it  largely  enables  the  consumer  to  obtain  clean  and  pure  milk.  It  is 
true  that  by  shipping  in  the  smaller  package,  the  bottle,  the  identity 
of  milk  sent  from  a  given  point  or  by  a  particular  shipper  may  be 
preserved,  but  we  are  unable  to  see  how  that  or  any  other  safeguard 
as  to  quality  constitutes  a  reason  for  equal  rather  than  higher  rates 
on  a  grade  better  than  that  which  is  handled  in  large  cans,  especially 
when  the  quality  of  the  can  milk  generally  sent  to  and  used  in  the 
New  York  market  is  conceded  to  be  quite  up  to  the  standard  pre- 
scribed by  law.  On  the  other  hand,  it  is  plain  that  the  producer 
shipping  in  cans  from  a  point  where  bottling  is  also  done  by  a  con- 
densary,  a  creamery,  or  by  another  shipper,  pays  much  more  per 
hundred  pounds,  including  the  can,  than  the  shipper  in  bottles, 
including  the  bottles  and  case,  for  transportation  to  the  same  point. 
Besides,  the  bottle  milk  sells  usually  at  a  slight  advance  per  quart 
over  milk  delivered  from  the  can.    The  drippings  from  ice  placed 

BT— VOL  5—05 63 


994  APBENDIX   H. 

in  the  box  containing  bottle  milk,  during  a  portion  of  the  year 
at  least,  resulting  in  damage  to  the  car,  is  also  an  item  to  be  consid- 
ered in  connection  with  the  greater  weight  carried  by  defendants 
in  transporting  milk  shipped  in  that  way.  The  facts  indicate  that 
the  rates  on  milk  in  cans  should  be  lower  than  those  on  bottle  milk 
from  all  stations  by  at  least  one-fifth  of  a  cent  a  quart;  and  if  we  were 
only  dealing  with  the  question  of  discrimination  in  favor  of  the 
bottle  method,  we  should  have  little  difficulty  in  ordering  that  dif- 
ference to  be  made  effective.  But  independently  of  what  should  be 
the  just  relation  of  rates  on  can  and  bottle  milk,  the  case  requires 
determination  of  what  are  reasonable  and  otherwise  lawful  rates  on 
milk  in  cans  from  stations  on  the  various  lines. 

This  constitutes  the  main  branch  of  the  investigation ;  and  in  view 
of  the  substantial  reductions  to  be  ordered  in  can  milk  rates  from 
the  nearer  stations,  we  think  it  advisable,  under  all  the  circumstances, 
to  refrain  for  the  present  from  disturbing  the  rate  on  milk  when 
shipped  in  bottles.  That  rate,  four-fifths  of  a  cent  per  quart,  is  no 
more  than  reasonable  compensation  to  the  carriers  for  service  ren- 
dered in  carrying  shipments  in  bottles  from  the  less  distant  points 
where  the  reductions  in  can-milk  rates  will  be  made  effective,  and 
the  carriers  will  be  enjoined  from  diminishing  the  differences  so 
resulting  in  can  and  bottle  milk  rates  from  such  stations.  On  the 
contrary,  we  believe  that  the  rate  per  quart  on  bottle  milk  could  well 
be  made  one-fifth  of  a  cent  per  quart  higher  from  all  milk-shipping 
stations  than  is  charged  on  shipments  in  cans,  and  that  the  carriers 
would  only  be  serving  their  just  interests  by  so  doing.  The  propor- 
tion of  bottle  milk  and  cream  ranges,  as  computed  from  statements 
filed  for  1894,  from  less  than  4  per  cent  of  the  total  milk  and  cream 
on  the  Ontario  and  Western  to  between  13^  and  16  per  cent  on  the 
Erie  and  Lackawanna,  and  such  percentages  of  total  traffic,  in  view 
of  the  constantly  increasing  New  York  demand,  are  not  regarded  as 
having  operated  to  greatly  diminish  the  general  custom  of  shipping 
milk  in  cans.  The  foregoing  considerations,  in  connection  with  the 
further  peculiar  condition  that  ordering  a  uniform  difference  of  one- 
fifth  of  a  cent  a  quart  in  favor  of  can  milk  would  operate  to  either 
reduce  the  can  rate  from  the  far-off  points  as  low  as  24  cents  or  to 
raise  the  bottle-milk  rate  8  cents  per  40  quarts  from  those  points, 
indicate  that  the  general  adjustment  of  rates  on  can  and  bottle  milk 
should,  for  the  present,  be  left  for  the  carriers  to  arrange. 

Upon  consideration  of  all  the  facts  and  circumstances,  and  taldng 
into  account  the  peculiarities  of  this  milk  and  cream  service,  we  con- 
clude as  follows: 

That  there  should  be,  instead  of  the  presen^  common  group  witti 
uniform  rates  per  40-quart  can  of  32  cents  on  milk  and  50  cents  on 
cream,  at  least  four  divisions  of  stations,  each  division  or  group 
taking  different  rat«s  as  hereinafter  indicated.  The  first  group 
should  extend  40  miles  from  the  terminal  in  New  Jersey.  This  dis- 
tance is  still  within  New  Jersey,  except  a  few  miles  over  the  Erie 
and  West  Shore  (the  Ontario  and  Western  running  over  the  West 
Shore  tracks  from  Cornwall,  N.  Y.,  to  Weehawken,  N.  J.,  52  miles, 
and  not  carrying  traffic  from  points  below  Cornwall),  and  there  are 
few,  if  any,  interstate  shipments  of  milk  from  points  in  this  group. 
The  second  group  should:  cover  a  distance  of  60  miles,  ending  at 
points  about  100  miles  from  the  terminal,    The  third  group  will 
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embrace  stations  within  the  next  90  miles  and  extend  about  190  miles 
from  the  terminal.  The  fourth  division  will  comprise  stations 
beyond  190  jniles. 

Ordinarily  the  branch-line  traffic  should  pay  more,  but  most  of  the 
branch  lines  in  the  near-by  section  are  short,  all  of  them  have  here- 
tofore been  given  main-line  rates  on  this  traffic,  and  some  of  them  pass 
through  main-line  stations  of  other  roads  or  lead  to  or  near  the  Hud- 
son Eiver,  where  the  traffic  is  affected  by  the  competition  of  a  line  of 
steamers.  Again,  with  an  additional  charge  over  main-line  rates 
from  near-by  branch-line  points,  applying  the  same  rate  on  main  and 
branch  lines  in  the  distant  region,  which  the  long-distance  carriers 
will  doubtless  deem  necessary,  would  hardly  be  consistent.  In  view 
of  these  facts  we  think  that  the  group  distances  and  rates  for  this 
traffic  should  be  made  to  apply  on  branch  as  well  as  on  main  lines. 

The  rates  charged  on  milk  in  40-quart  cans  should  not  exceed  23 
cents  from  the  first  or  40-mile  group  of  stations,  26  cents  from  the 
second  or  60-mile  group,  nor  29  cents  from  the  third  or  90-mile  group. 
A  rate  of  32  cents  per  40-quart  can  of  milk  from  stations  more  dis- 
tant than  190  miles  is  not  unreasonable.  Cream  is  four  or  five  times 
more  valuable  than  milk,  and  we  see  no  reason  for  disturbing  the 
present  difference  of  18  cents  in  the  rates  on  these  commodities. 

On  the  basis  of  the  present  rates  per  40-quart  can  of  3^  cents  on 
milk  and  50  cents  on  cream  from  stations  more  than  190  miles  from 
the  point  of  delivery,  the  rates  on  shipments  in  cans  from  the  various 
groups  will  be  as  follows : 

Group  1  (40  miles  from  terminal) :  Cents. 

Oan  milk 23 

Can  cream 41 

Group  2  (next  60  miles)  : 

Oan  milk , 26 

Can  creatn 44 

Group  3  (next  90  miles)  : 

Can  milk 29 

Can  cream 47 

Group  4  (beyond  190  miles  from  terminal)  : 

Can  milk—- 32 

Can  cream 50 

These  relations  should  be  maintained,  and  any  necessary  grading 
at  the  end  of  one  and  the  beginning  of  another  group  should  apply- 
over  the  shortest  possible  distance.  It  will  be  noted  that  the  3-cent 
lower  rate  on  can  milk  from  each  less  distant  group  is  substantially 
ip  per  cent  less  than  the  rate  from  stations  in  the  preceding  more 
distant  group ;  and  that  for  each  division  of  stations  the  cream  rate 
in  cans  is  18  cents  higher  than  the  can  milk  rate  from  such  station. 
Any  reduction  which  may  hereafter  be  made  in  the  present  rate  of 
four-fifths  of  a  cent  a  quart  on  bottle  milk  should  be  followed  by 
corresponding  change  in  the  rate  from  each  group  on  can  milk,  and 
any  lowering  of  the  rate  on  cream  in  bottles  should  also  result  in  like 
change  in  can  cream  rates.  Nothing  here  said  is  intended  to  preclude 
the  carriers  from  increasing  their  rates  on  bottle  milk  and  cream 
without  changing  the  rate  on  the  same  article  when  shipped  in  40- 
quart  cans. 

The  foregoing  group  distances  are  not  applicable  to  the  Ulster  and 
Delaware  road.  This  line  passes  by  difficult  grades  over  the  Catskill 
Mountains,  and  all  its  milk  is  gathered  beyond  the  mountains  between 
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Bloomville,  N.  Y.,  its  terminus,  175  miles  from  Weehawken,  and  a 
point  on  its  line  at  or  near  Fleishmanns,  N.  Y.,  132  miles  from 
Weehawken.  The  present  rates  on  milk  and  cream  over  this  line 
from  the  territory  mentioned  do  not  appear  to  be  unreasonable  or 
otherwise  unlawful,  under  the  circumstances.  This  road  connects 
with  the  West  Shore  at  Kingston,  which  is  about  88  miles  from 
Weehawken.  The  second  or  60-mile  group  runs  out  100  miles  from 
that  terminal,  and  for  the  Ulster  and  Delaware,  we  think  the  third 
group  from  the  terminal  should  end  at  about  130  miles  on  that  road 
from  Weehawken,  and  the  remainder  of  its  mileage,  about  50  miles, 
should  constitute  its  fourth  group,  from  which  32  and  50-cent  rates 
on  can  milk  and  cream  are  not  deemed  unreasonable.  Any  shipments 
made  from  points  on  this  road  in  the  second  group  out  from  Wee- 
hawken, or  from  the  third  group  of  30  miles  above  mentioned,  should 
not  be  charged  higher  than  the  maximum  rates  herein  determined 
for  the  second  and  third  groups  on  other  lines;  and  what  is  above 
required  in  case  of  reduction  m  the  rate  on  bottle  milk  or  cream  is 
also  to  be  observed. 

Using  the  short-line  distance,  all  points  on  the  Wallkill  Valley 
come  within  the  second  or  60-mile  group.  A  few  points  on  the 
Lehigh  and  Hudson  River,  via  the  Erie,  are  in  the  third  group,  but 
those  points  may  be  reached  by  other  connections  over  distances 
which  come  within  the  second  group.  The  rates  from  all  points  on 
the  Wallkill  Valley  and  Lehigh  and  Hudson  River  should  not  exceed 
those  applicable  from  the  second  or  60-mile  group. 

Points  on  the  Jeiferson  division  or  Carbondale  branch  of  the  Erie 
are  in  group  4  by  the  Erie  distance,  but  some  of  them  are  in  group  3 
by  a  shorter  distance  route  via  the  Scranton  branch  of  the  Ontario 
and  Western.  The  Erie  should  charge  group  3  rates  from  points  on 
its  Carbondale  branch  which  can  be  reached  over  distances  less  than 
190  miles  by  using  the  Scranton  branch  of  the  Ontario  and  Western, 
and  it  is  hereby  granted  such  relief  from  the  operation  of  the  fourth 
section  as  may  be  necessary  to  enable  it  to  lawfully  effect  that 
purpose. 

The  Susquehanna  is  entitled,  on  shipments  of  milk  and  cream  from 
New  York  points  which  it  carries  through  New  Jersey  and  delivers 
in  New  York  City,  to  charge  such  an  addition  to  its  rate  to  Jersey 
City  as  is  reasonably  warranted  by  the  greater  cost  of  delivering  in 
New  York. 

The  New  Haven  road  runs  through  entirely  different  territory 
from  that  which  is  penetrated  by  the  other  defendant  lines.  It  gets 
no  milk  within  72  miles  of  New  York  and  none  beyond  163  males 
from  that  city,  making  a  milk  territory  of  about  91  miles,  and  its 
rates  are  now  upon  a  much  lower  scale  than  is  charged  by  other  car- 
riers or  than  is  herein  found  lawful  for  such  carriers  over  like  dis- 
tances from  the  terminal.  Rates  of  25  cents  per  40-quart  can  of 
milk  or  cream,  22^  cents  per  30-quart  can,  and  20  cents  per  20-quart 
can,  for  the  group  distances  above  mentioned  having  been  heretofore 
maintained  and  being  now  in  effect  will  have  no  greater  influence 
upon  the  traffic  of  the  other  carriers  or  the  interests  of  producers 
along  other  lines  under  the  changes  in  rates  to  be  made  on  such  other 
lines.  The  New  Haven,  while  charging  only  25  cents  per  dO-quart 
can,  also  charges  1  per  cent  per  quart  on  bottled  milk  or  cream.  That 
it  makes  no  lower  charge  on  milk  than  on  cream  may  be  open  to  some 
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criticism,  but  its  rate  on  milk  is  already  reasonably  low,  and  we  do  not 
feel  inclined  to  disturb  its  schedule  on  that  account.  No  order  will 
now  be  entered  as  against  that  company. 

Although  we  find  little  reference  in  the  record  to  the  custom  of 
some  of  the  carriers  to  charge  32  cents  per  can,  whether  holding  40 
quarts  or  less  quantity,  and  the  practice  on  most  of  the  lines  is  to  ship 
milk  in  40-quart  cans,  we  note  that  the  New  Haven  road  charges  less 
for  30-quart  and  for  20-quart  cans  of  milk,  and  that  the  recent  tariff 
of  the  West  Shore  provides  for  charging  the  per-quart  rate  on  cans 
holding  less  than  40  quarts.  We  think  provision  should  be  made 
by  aU.  the  defendants  for  a  reasonably  less  rate  fer  can  when  the 
can  capacity  is  less  than  40  quarts,  but  a  somewhat  higher  charge  fer 
quart  on  cans  of  less  than  40-quart  capacity  would  be  proper. 

The  groups  or  divisions  herein  defined  appear  to  include  stations 
on  the  various  lines  as  follows : 

MAIN   UNES. 

Rate. 

Group  1  (40  miles  from  terminal) $0.23 

West  Shore:  Tappan,  N.  Y.    (]9  miles)   to  Jones  Point,  N.  Y.   (39 

miles). 
Erie:  Suffern,  N.  T.  (31  miles),  to  Tuxedo,  N.  Y.  (37  miles). 

Group  2  (next  60  miles) .26 

West  Shore:  lona  Island  (41  miles)  to  Saugerties  (99  miles). 
Erie:  Southfield  (41  miles)  to  Pond  Eddy  (99  miles). 
Ontario  and  Western:  Cornwall  (52  miles)  to  Summitville  (93  miles). 
Susquehanna:  Unionville  (74  miles)  to  Middletown  (88  miles). 
Lackawanna:  Portland,  Pa.   (82  miles),  to  Spragueville   (about  98 

miles). 
Lehigh  Valley:  Easton,  Pa.  (76  miles),  to  Whitehall  (99  miles). 

Group  3  (next  90  miles) 1 .29 

West  Shore:  Catskill  (110  miles)  to  Canajoharie  (190  miles). 
Erie:  Parker's  Glen  (102  miles)  to  Susquehanna  (191  miles). 
Ontario  and  Western:  Mountaindale   (101  miles)   to  Franklin   (190 

miles). 
Lackawanna:  Henry ville  (about  101  miles)  to  New  Milford  (about 

188  miles). 
Lehigh  Valley:  Laurys  (101  miles)  to  Ransom  (189  miles). 

Group  4  (beyond  190  miles),  present  rate .32 

Stations  on  defendant  lines  located  more  than  190  miles  from  terminal. 

BRANCHES    AND    CONNECTIONS. 

West  Shore: 

Wallkill  Valley — Group  2.     All  stations. 
Ulster  and  Delaware — 

Group  2.     Stony  Hollow  (94  miles)  to  Olive  Branch  (98  miles). 
Group  3   (30  miles).     Browns  Station   (101  miles)   to  Pine  Hill   (126 
miles). 
(Stations  beyond  are  In  fourth  division.) 
Erie: 

Newburgh  branch  from  Turner's :  Group  2.    All  stations. 
Newburgh  branch  from  Greyeourt:  Group  2.    All  stations.- 
Pine  Island  branch :    Group  2.    All  stations. 
Montgomery  branch:  Group  2.    All  stations. 
Middletown  and  Crawford  branch :  Group  2.    All  stations. 
Jefferson  or  Car]6ondale  branch — 

Group  3.    Stations  from  which  short-line  distance  via  Scranton  branch 

of  Orleans  and  Western  is  190  miles  or  less. 
Group  4.    All  other  stations. 
Lebigb  and  Hudson  River :  Group  2.    All  stations. 
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Ontario  and  Western : 

Philadelphia,  R.  and  N.  B. :  Group  2.    All  stations  to  Hudson  River. 
Ellenville  branch :  Group  2.    All  stations. 
Scranton  branch — 

Group  3.     All  stations  to  Forest  City,  190  miles. 

Group  4.     All  stations  beyond  190  miles. 
Delhi  branch — 

Group  3.  Stations  to  De  Lancey,  190  miles. 

Group  4.     Delhi,  196  miles. 
Port  Jervls,  Montgomery  and  New  York :  Group  3.     All  stations. 
Other  branches  and  connections :  Group  4.     All  stations. 

Branches  and  connections  of  other  lines  are  all  beyond  the  190- 
mile  distance  reached  by  group  3. 

The  defendants  affected  by  this  decision  should  proceed  immedi- 
ately to  readjust  their  rates  in  accordance  with  the  foregoing  conclu- 
sions, and  publish  and  file  the  new  rate  schedules  on  or  before  April 
15  next. 
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ACT  TO  BEGTTLATE  COHHEBCE  AND  AHENSINO  ACTS,  SHOWING  CITATIONS. 

1887-1»08. 

Public  No.  41,  approved  February  4, 1887,  and  in  effect  April  5, 1887,  2d  sess.,  49th 
Cong.  (U.  S.  Stat.  L.,  vol.  24,  p.  379;  Supp.  to  Rev.  Stat.,  vol.  1,  p.  529). 

Public  No.  237,  approved  and  in  effect  August  7,  1888,  1st  sess.,  50th  Cong.  (IT.  S. 
Stat.  L.,  vol.  25,  p.  382;  Supp.  to  Eev.  Stat,  vol.  1,  p.  602). 

Public  No.  125,  approved  and  in  effect  March  2,  1889,  2d  sess.,  50th  Cong.  (U.  S. 
Stat.  L.,  vol.  25,  p.  855;  Supp.  to  Eev.  Stat.,  vol.  1,  p.  684).  ' 

Public  No.  72,  approved  and  in  effect  February  10, 1891,  2d  sess.,  51st  Cong.  (U.  S. 
Stat.  L.,  vol.  26,  p.  743;  Supp.  to  Rev.  Stat.,  vol.  1,  p.  891). 

Public  No.  54,  approved  and  in  effect  February  11, 1893,  2d  sess.,  52d  Cong.  (U.  S. 
Stat.  L.,  vol.  27,  p.  443;  Supp.  to  Rev.  Stat.,  vol.  2,  p.  80). 

Public  No.  38,  approved  and  in  effect  February  8,  1895,  3d  sess.,  53d  Cong.  (tJ.  S. 
Stat.  L.,  vol.  28,  p.  643;  Supp.  to  Rev.  Stat.,  vol.  2,  p.  369). 

Public  No.  82,  approved  February  11, 1903,  2d  sess.,  57th  Cong.  (U.  S.  Stat.  L.,  vol. 
32,  p.  823) .     (Suits  in  equity. ) 

Public  No.  103,  approved  and  in  effect  February  19,  1903,  2d  sess.,  57th  Cong.  (U, 
S.  Stat.  L.,  vol.  32,  p.  847).     (Elkins-Mann  act.) 

8AFETY-AFFLIANCE  ACT  AS  AUENDES. 
1898-1908. 

Public  No.  113,  approved  and  in  effect  March  2,  1893,  2d  sess.,  52d  Cong.,  (U.  S. 
Stat.  L.,  vol.  27,  p.  531;  Supp.  to  Rev.  Stat.,  vol.  2,  p.  102). 

As  amended  by  Public  No.  70,  approved  April  1,  1896,  1st  sess.,  54th  Cong.  (U.  S. 
Stat.  L.,  vol.  29,  p.  85;  Supp.  to  Eev.  Stat.,  vol.  2,  p.  455). 

Public  No.  171,  approved  March  3,  1901,  2d  sess.,  56th  Cong.  (U.  S.  Stat.  L.,  vol. 

31,  p.  1446;  Supp.  to  Eev.  Stat.,  vol.  2,  p.  1810). 

Public  No.  133,  approved  March  2,  1903,  2d  sess.,  57th  Cong.  (U.  S.  Stat.  L.,  vol. 

32,  p.  943). 

Public  No.  98,  approved  February  23, 1905, 3d  sess.,  58th Cong.  (U.  S.  Stat.  L.,vol.  — ). 

TBITST  ACTS,  1890-1903. 

Public  No.  190,  approved  July  2,  1890,  1st  sess.,  51st  Cong.  (U.  S.  Stat.  L.,  vol.  26, 
p.  209;  Supp.  to  Eev.  Stat.,  vol.  1,  p.  762).     (Sherman  antitrust  act.) 

Public  No.  227,  became  a  law  August  27,  1894,  2d  sess.,  53d  Cong.  (U.  S.  Stat.  L., 
vol.  28,  p.  570;  Supp.  to  Rev.  Stat.,  vol.  2,  pp.  333-334).  (Antitrust  amendments  to 
Wilson  tariff  act. ) 

Public  No.  11,  approved  July  24,  1897,  1st  sesa.,  55th  Cong.  (U.  S.  Stat.  L.,  vol.  30, 
p.  213;  Supp.  to  Rev.  Stat.,  voL  2,  p.  714).  (Antitrust  amendments  to  Dingley  tariff 
act.) 

Public  No.  82,  approved  February  11,  1903,  2d  seas.,  57th  Cong.  (U.  S.  Stat.  L., 
vol.  32,  p.  823).     (Suits  in  equity.) 

Public  No.  87,  approved  February  14,  1903,  2d  seas.,  57th  Cong.  (TJ.  S.  Stat.  L., 
vol.  32,  p.  825).     Extract  from  Department  of  Commerce  act. 

Public  No.  115,  approved  February  25,  1903,  2d  sess.,  57th  Cong.  (U.  S.  Stat.  L., 
vol.  32,  p.  854).  Extract  from  legislative,  executive,  and  judicial  act.  Appropria- 
tion to  enforce  the  Sherman  antitrust  axst. 

Public  No,  156,  approved  March  3, 1903,  2d  sess.,  57th  Cong.  (TJ.  S.  Stat.  L.,  vol.  32, 
p.  1031).  Extract  from  general  deficiency  act.  Authority  for  appointment  of  assist- 
anta  to  the  Attorney-General. 
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Se  it  enacted  iy  the  Senate  and  House  of  Hepresentatives 
of  the  United  States  of  America  in  Congress  assemhled. 
That  the  provisions  of  this  act  shall  apply  to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  pas- 
sengers or  property  wholly  by  railroad,  or  partly  by  rail- 
road apd  partly  by  water  when  both  are  used,  under  a 
common  control,  management,  or  arrangement,  for  a 
continuous  carriage  or  shipment,  from  one  State  or  Terri- 
tory of  the  United  States,  or  the  District  of  Columbia,  to 
any  other  State  or  Territory  of  the  United  States  or  the 
District  of  Columbia,  or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  any  place 
in  the  United  States  through  a  foreign  country  to  any 
other  place  in  the  United  States,  and  also  to  the  transpor- 
tation in  like  manner  of  property  shipped  from-any  place  (^^^"'^j^j^J^j'J^ 
in  the  United  States  to  a  foreign  country  and  carried  from  ^^^^'^^  '"  "^^ 
such  place  to  a  port  of  transshipment,  or  shipped  from  a 
foreign  country  to  any  place  in  the  United  States  and  car- 
ried to  such  place  from  a  port  of  entry  either  in  the  United 
States  or  an  adjacent  foreign  country :  Provided,  Iwwever, 
That  the  provisions  of  this  act  shall  not  apply  to  the  trans- 
portation of  passengers  or  property,  or  to  the  receiving, 
delivering,  storage,  or  handling  of  property,  wholly  within  ^^\^  to  ^tran°s- 
one  State,  and  not  shipped  to  or  from  a  foreign  country  ^"thinonestatL'' 
from  or  to  any  State  or  Territory  as  aforesaid. 

The  term  "  railroad"  as  used  in  this  act  shall  include  all 
bridges  and  ferries  used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease;  and  the  term  "  transporta- „  j^?J^^^5?,*^™J 
tion"  shall  include  all  instrumentalities  of  shipment  or  !|5™°|p°''''^"''"" 
carriage. 

.  All  charges  made  for  any  service  rendered  or  to  be  ren- 
dered in  the  transportation  of  passengers  or  property  as 
aforesaid,  or  in  connection  therewith,  or  for  the  receiving, 
delivering,  storage,  or  handling  of  such  property,  shall  be 
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Charges  must  reasonable  and  just;  and  every  unjust  and  unreasonable 
ana  just.  charge  for  such  service  is  prohibited  and  declared  to  be 

unlawful. 

Sec.  2.  That  if  any  conamon  carrier  subject  to  the  pro- 
visions of  this  act  shall,  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered,  or 
to  be  rendered,  in  the  transportation  of  passengers  or 
property,  subject  to  the  provisions  of  this  act,  than  it 
nrkninatton'^cie-'^^^'"^®^'  demands,  collects,  or  receives  from  any  other 
fined  and  forbid-  persou  or  persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  prohibited 
and  declared  to  be  unlawful. 

Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier 

subject  to  the  provisions  of  this  act  to  make  or  give  any 

undue  or  unreasonable  preference  or  advantage  to  any 

particular  person,  company,  firm,  corporation,  or  locality. 

Undue  or  un- or  any  particular  description  of  traffic,  in  any  respect 

Y^  asonable  pref-  ./     f  ^         ir  t  j  ir 

eience  or  advan- whatsoever,  or  to  subjcct  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this 
act  shall,  according  to  their  respective  powers,  afford  all 
inter'change  ^"of  reasonable,  proper,  and  equal  facilities  for  the  interchange 
traffic.  of  traffic  between  their  respective  lines,  and  for  the  receiv- 

ing, forwarding,  and  delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines  and  those  connecting 
'•e'tw''e'l^™con°-*''^^^®^i*'^'  ^^^  shall  not  discriminate  in  their  rates  and 
ifddeif  "°^^*°'  ^'^^^^^^  between  such  connecting  lines;  but  this  shall  not 
be  construed  as  requiring  any  such  common  carrier  to 
give  the  use  of  its  tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business. 

Sec.  4.  That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  act  to  charge  or 
receive  any  greater  compensation  in  the  aggregate  for  the 
•milSo^sion"'  transportation  of  passengers'  or  of  like  kind  of  property, 
under  substantially  similar  circumstances  and  conditions, 
for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  direction,  the.  shorter  being  included 
within  the  longer  distance;  but  this  shall  not  be  construed 
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as  authorizing  any  common  carrier  within  the  terms  of 
this  act  to  charge  and  receive  as  great  compensation  for  a 
shorter  as  for  a  longer  distance:  Provided,  however.  That 
upon  application  to  the  Commission  appointed  under  the,  commission 

'^  ,  „    ,  .  •  lis^s  authority  to 

provisions  of  this  act,  such  common  carrier  mav,  in  special  jeiieve   carriers 

^  '  J  '  r-  from  the  opera- 

cases,  after  investigation  by  the  Commission,  be  author-  tjon  ot  this  sec- 
ized  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the 
Commission  may  from  time  to  time  prescribe  the  extent 
to  vrhich  such  designated  common  carrier  may  be  relieved 
f rdm  the  operation  of  this  section  of  this  act. 

Sec.  5.  That  it  shall  be  unlawful  for  any  common  carrier  fr5|hta' "nd  &t 
subject  to  the  provisions  of  this  act  to  enter  into  any  con-  Sgs°?orbiddTn.°" 
tract,  agreement,  or  combination  with  any  other  common 
carrier  or  carriers  for  the  pooling  of  freights  of  different 
and  competing  railroads,  or  to  divide  between  them  the 
aggregate  or  net  proceeds  of  the  earnings  of  such  rail- 
roads, or  any  portion  thereof;  and  in  any  case  of  an  agree- 
ment for  the  pooling  of  freights  as  aforesaid,  each  day  of 
its  continuance  shall  be  deemed  a  separate  offense. 

Sec.  6.  {As  amended  March  ^,1889.)  That  every  common 
carrier  subject  to  the  provisions  of  this  act  shall  print  and 
keep  open  to  public  inspection  schedules  showing  the  rates 
and  fares  and  charges  for  the  transportation  of  passengers 
and  property  which  any  such  common  carrier  has  estab- 
lished, and  which  are  in  force  at  the  time  upon  its  route. 
The  schedules  printed  as  aforesaid  by  any  such  common 
carrier  shall  plainly  state  the  places  Upon  its  railroad  be- 
tween which  property  and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight  in  force,  and  shall 
also  state  separately  the  terminal  charges  and  any  rules  or 
regulations  which  in  any  wise  change,  affect,  or  determine 
any  part  or  the  aggregate  of  such  aforesaid  rates  and  fares 
and  charges.     Such  schedules  shall  be  plainly  printed  in  po^ting?fsoh?(^ 
large  type,  and  copies  for  the  use  of  the  public  shall  be^^^^^"'  ^^l^A 
posted  in  two  public  and  conspicuous  places,  in  every  ?^|''s^^g^"'=^'^'^^ 
depot,  station,  or  office  of  such  carrier  where  passengers  fefiilfg  th™samii 
or  freight,  respectively,  are  received  for  transportation,  in  andfrefght ci"^ 
such  form  that  they  shall  be  accessible  to  the  public  and  iflcations. 
can  be  conveniently  inspected. 

,  Any  common  carrier  subject  to  the  provisions  of  this  actpo^Sngofsch"^ 
receiving  freight  in  the  United  States  to  be  carried  through  height  ™^rried 
a  foreign  country  to  any  place  in  the  United  States  shall  coSt^.*'°'^*'^ 
also  in  like  manner  print  and  keep  open  to  public  inspec- 
tion, at  every  depot  or  office  where  such  freight  is  received 
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for  shipment,  schedules  showing  the  through  rates  estab- 
lished and  charged  by  such  comnaon  carrier  to  all  points 
in  the  United  States  beyond  the  foreign  country  to  which 
■  ec?^to^ customs  ^*  ^^'^^P^'^  freight  for  shipment;  and  any  freight  shipped 
Miifreto  ubiish^^°™  *^®  United  States  through  a  foreign  country  into 
through  rates,     the  United  States,  the  through  rate  on  which  shall  not 
have  been   made  public  as  required  by  this  act,  shall, 
before  it  is  admitted  into  the  United  States  from  said  for- 
eign country,  be  subject  to  customs  duties  as  if  said  freight 
were  of  foreign  production ;  and  any  law  in  conflict  with 
this  section  is  hereby  repealed. 
lic^notice  o^ad-     ^^  advance  shall  be  made  in  the  rates,  fares,  and  charges 
must'beg?ven."'^^lii'^^^  have  been  established  and  published  as  aforesaid  by 
any  common  carrier  in  compliance  with  the  requirements 
of  this  section,  except  after  ten  days'  public  notice,  which 
shall  plainly-state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force,  and  the  time  when  the  increased 
rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed 
changes  shall  be  shown  by  printing  new  schedules,  or  shall 
be  plainly  indicated  upon  the  schedules  in  force  at  the  time 
Three   days' and  kept  Open  to  public  inspection.     Reductions  in  such 
reduction  in  published  rates,  j^ares,  or  charges  shall  only  be  made  after 

rates    must    be  . .  -.         .  .  ,  t.  ..  .      ,  .  -it 

given.  three  days  previous  public  notice,  to  be  given  in  the  same 

manner  that  notice  of  an  advance  in  rates  must  be  given. 
not"to^be''devi-     -^^^  when  any  such  common  carrier  shall  have  estab- 
ated  from.         lished  and  published  its  rates,  fares,  and  charges  in  com- 
pliance with  the  provisions  of  this  section,  it  shall  be 
unlawful  for  such  common  carrier  to  charge,  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  the  transportation  of  passengers 
or  property,  or  for  any  services  in  connection  therewith, 
than  is  specified  in  such  published  schedule  of  rates,  fares, 
and  charges  as  may  at  the  time  be  in  force. 
copiesofsohed-     Every  common  carrier  subiect  to  the  provisions  of  this 

'ules    of    rates,  "^  ^  '^  ^ 

fares,  and  char-  act  shall  file  with  the  Commission  hereinafter  provided  for 

ges  must  be  fiied  ^  ^  ^ 

with  commis- copies  of  its  schcdules  of  rates,  fares,  and  charges  which 

have  been  established  and  published  in  compliance  with 

the  requirements  of  this  section,  and  shall  promptly  notify 

Copies  of  con-  said  Comiuission  of  all  changes  made  in  the  same.     Every 

ments,  'and  ar-  such  common  Carrier  shall  also  file  with  said  Commission 

langementsmust  •  i>      n  ■         j  ,  ■  l         •l.^ 

be   Hied  withcopics  01  all  contracts,  agreements,  or  arrangements  with 

other  common  carriers  in  relation  to  any  traffic  affected  by 

Joint  tariffs  the  provisions  of  this  act  to  which  it  may  be  a  party.     And 

mustbeflledwith  ,        ^  .  i».,,  i- 

ijommission.      in  cascs  where  passengers  and  freight  pass  over  continuous 
lines  or  routes  operated  by  more  than  one  common  carrier, 
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~and  the  several  common  carriers  operating  such  lines  or 
routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for 
such  continuous  lines  or  routes,  copies  of  such  joint  tariffs 
shall. also,  in  like  manner,  be  filed  with  said  Commission. 
Such  joint  rates,  fares,  and  charges  on  such  continuous 
lines  so  filed  as  aforesaid  shall  be  made  public  by  such 
common  carriers  when  directed  by  said  Commission,  in  so 
far  as  may,  in  the  judgment  of  the  Commission,  be  deemed    Power  of  com- 

•^  ^  ''       °  '  mission    to    pre- 

practicable;  and  said  Commission  shall  from  time  to  time  scribe  publicity. 
prescribe  the  measure  of  publicity  which  shall  be  given  to 
such  rates,  fares,  and  charges,  or  to  such  part  of  them  as 
it  may  deem  it  practicable  for  such  common  carriers  to 
publish,  anS  the  places  in  which  they  shall  be  published. 

No  advance  shall  be  made  in  joint  rates,  fares,  and^i^^^'J^'^g^^j^": 
charges,  shown  upon  joint  tarifl's,  except  after  ten  days' fj^jof^f^^tg^g^ 
notice  to  the  Commission,  which  shall  plainly  state  the^^jfj|g|'     ^""^ 
changes  proposed  to  be  made  in  the  schedule  then  in  force, 
and  the  time  when  the  increased  rates,  fares,  or  charges 
will  go  into  effect.     No  reduction  shall  be  made  in  joint 
rates,  fares,  aiid  charges,  except  after  three  days'  notice,  „o^Jj,'g®®jo'*^y^' 
to  be  given  to  the  Commission  as  is  above  provided  in  the uon'*!" "^/oi n'^t 
case  of  an  advance  of  joint  rates.     The  Commission  may  charge?™^'  ^"'^ 
make  public  such  proposed  advances,  or  such  reductions,  in  mSira'^to^mak'e 
such  manner  as  may,  in  its  judgment,  be  deemed  prac-^^^j^J,^^  "y[^" 
ticable,  and  may  prescribe  from  time  to  time  the  measure 
of  publicity  which  common  carriers  shall  give  to  advances 
or  reductions  in  joint  tariffs. 

It  shall  be  unlawful  for  any  common  carrier,  party  to   Joint  rates, 

'  7  r        ^         fares        and 

any  joint  tariff,  to  charge,  demand,  collect,  or  receive  from  charges'  mu.st 

•'  •■  '  .1  ,.         .      not  be  deviated 

any  person  or  persons  a  greater  or  less  compensation  tor  from. 
the  transportation  of  persons  or  property,  or  for  any  serv- 
ices in  connection  therewith,  between  any  points  as  to 
which  a  joint  rate,  fare,  or  charge  is  named  thereon  than  is 
specified  in  the  schedule  filed  with  the  Commission  in  forde 
at  the  time. 

The  Commission  may  determine  and  prescribe  the  form^^°°'™'g|^^^^ 
in  which  the  schedules  required  by  this  section  to  be  kept  J^™™^  °/  ^'^f^- 
open  to  public  inspection  shall  be  prepared  and  arranged,  '^ar|ea'     *  ""^ 
and  may  change  the  form  from  time  to  time  as  shall  be 
found  expedient. 

If  any  such  common  carriei"  shall  neglect  or  refuse  to 
file  or  publish  its  schedales  or  tariffs  of  rates,  fares,  and 
charges  as  provided  in  this  section,  or  any  part  of  the 
same,  such  common  carrier  shall,  in  addition  to  other 
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Penalties    for  penalties  herein  prescribed,  be  subject  to  a  writ  of  man- 

ncclGCt  orrGiusftl  x  j  j 

to  flie  or  publish  damus,  to  be  issued  by  any  circuit  court  of  the  United 
charges.  '  States  in  the  judicial  district  wherein  the  principal  office 
of  said  common  carrier  is  situated,  or  wherein  such  offense 
may  be  committed,  and  if  such  common  carrier  be  a  for- 
eign corporation  in  the  judicial  circuit  wherein  such  com- 
mon carrier  accepts  traffic  and  has  an  agent  to  perform 
such  service,  to  compel  compliance  with  the  aforesaid 
provisions  of  this  section;  and  such  writ  shall  issue  in  the 
name  of  the  people  of  the  United  States,  at  the  relation  of 
the  Commissioners  appointed  under  the  provisions  of  this 
act;  and  the  failure  to  comply  with  its  requirements  shall 
be  punishable  as  and  for  a  contempt;  and  the  said  Com- 
missioners, as  complainants,  may  also  apply,  in  any  such 
circuit  court  of  the  United  States,  for  a  writ  of  injunction 
against  such  common  carrier,  to  restrain  such  common 
carrier  from  receiving  or  transporting  property  among 
the  several  States  and  Territories  of  the  United  States,  or 
between  the  United  States  and  adjacent  foreign  countries, 
or  between  ports  of  transshipment  and  of  entry  and  the 
several  States  and  Territories  of  the  United  States,  as 
mentioned  in  the  first  section  of  this  act,  until  such  com- 
mon carrier  shall  have  complied  with  the  aforesaid  pro- 
visions of  this  section  of  this  act. 

Sec.  7.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  com- 
bination, contract,  or  agreement,  expressed  or  implied,  to 
prevent,  by  change  of  time  schedule,  carriage  in  different 
cars,  or  by  other  means  or  devices,  the  carriage  of  freights 
from  being  continuous  from  the  place  of  shipment  to  the 
place  of  destination;  and  no  break  of  bulk,  stoppage,  or  in- 
terruption made  by  such  common  carrier  shall  prevent  the 
carriage  of  freights  from  being  and  being  treated  as  one  con- 
c  a  "ri  a'g^e"*'!)  £  tinuous  Carriage  from  the  place  of  shipment  to  the  place  of 
pfilj'lfoishi^ destination,  unless  such  break,  stoppage,  or  interruption 
tottaSiS"^  °'  was  made  in  good  faith  for  some  necessary  purpose,  and 
without  any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  any  of  the  provisions  of 
this  act. 

Sec.  8.  That  in  case  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  do,  cause  to  be  done,  or  permit  to 
be  done  any  act,  matter,  or  thing  in  this  act  prohibited  or 
declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter, 
or  thing  in  this  act  required  to  be  done,  such  common  car- 
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rier  shall  be  liable  to  the  person  or  persons  iniured  thereby    Liability  of 

„,,„,,  ii!i  i-i-  •'„  common  carriers 

tor  the  lull  amount  oi  damages  sustained  in  consequence  of  for  damages. 
any  such  violation  of  the  provisions  of  this  act,  together 
with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by 
the  court  in  every  case  of  recovery,  which  attorney's  fee 
shall  be  taxed  and  collected  as  part  of  the  costs  in  the  case. 

Sec.  9.  That  any  person  or  persons  claiming  to  be  dam- 
aged by  any  common  carrier  subject  to  the  provisions  of  this 
act  may   either  make  complaint  to  the  Commission  as 
hereinafter  provided  for,  or  may  bring  suit  in  his  or  their  j^^^^'^^g'^Jj*^^: 
own  behalf  for  the  recovery  of  the  damages  for  which  such  ^^^i^f^J^  f^^_ 
common  carri^  may  be  liable  under  the  provisions  of  this^f  °g^*^®<^°°i- 
act,  ^n  any  district  or  circuit  court  of  the  United  States  of  ^^^(l^^l'j^^^* 
competent  jurisdiction;  but  such  person  or  persons  shall™""- 
not  have  the  right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two  methods  of 
procedure  herein  provided  for  he  or  they  will  adopt.     In 
any  such  action  brought  for  the  recovery  of  damages  the 
court  before  which  the  same  shall  be  pending  may  compel  jOffl^Yn't*"'"* 
any  director,  officer,  receiver,  trustee,  or  agent  of  the  cor- *||j9j<""P<="e<i  *» 
poration  or  company  defendant  in  such  suit  to  attend, 
appear,  and  testify  in  such  case,  and  may  compel  the  pro- 
duction of  the  books  and  papers  of  such  corporation  or 
company  party  to  any  such  suit;  the  claim  that  any  such 
■  testimony  or  evidence  may  tend  to  criminate  the  person 
giving  such  evidence  shall  not  excuse  such  witness  from 
testifying,  but  such  evidence  or  testimony  shall  not  be 
used  against  such  person  on  the  twal  of  any  criminal 
proceeding. 

Sec.  10.  (As  wmended  Ma/rch  ^,  1899.)  That  any  com-    Penalties  for 

•  1  ■      i.  J.     iu  •    •  J!  ii.  •  J.  u         Tiolations  of  act 

mon  carrier  sumect  to  the  provisions  or  this  act,  or  when- by  earners,   or 

,  .     -^ '.  .  T         /        wben  the  carrier 

ever  such  common  carrier  is  a  corporation,  any  dircctoris  a  corpora- 
or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  agents,  or  em- 

i.-         J        •  1         J    1-  I.  Z.-       '  ployfis;  Fine  and 

or  person,  acting  for  or  employed  by  such  corporation,  impnsonment. 
who,  alone  or  with  any  other  corporation,  company,  per- 
son, or  party,  shall  willfully  do  or  cause  to  be  done,  or 
shall  willingly  suffer  or  permit  to  be  done,  any  act,  matter, 
or  thing  in  this  act  prohibited  or  declared  to  be  unlawful, 
or  who  shall  aid  or  abet  therein,  or  shall  willfully  omit  or 
fail  to  do  any  act,  matter,  or  thing  in  this  act  required  to 
be  done,  or  shall  cause  or  willingly  suffer  or  permit  any 
act,  matter,  or  thing  so  directed  or  required  by  this  act  to 
be  done  not  to  be  so  done,  or  shall  aid  or  abet  any  such 
omission  or  failure,  or  shall  be  guilty  of  any  infraction  of 
this  act,  or  shall  aid  or  abet  therein,  shall  be  deemed  giuilty 
BY — VOL  5 — 05 64 
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of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in 
any  district  court  of  the  United  States  within  the  jurisdic- 
tion of  which  such  offense  was  committed,  be  subject  to  a 
fine  of  not  to  exceed  five  thousand  dollars  for  each  offense: 
Provided,  That  if  the  offense  for  which  any  person  shall 
be  convicted  as  aforesaid  shall  be  an  unlawful  discrimi- 
nation in  rates,  fares,  or  charges,  for  the  transportation 
of  passengers  or  property,  such  person  shall,  in  addition 
to  the  fine  hereinbefore  provided  for,  be  liable  to  impris- 
onment in  the  penitentiary  for  a  term  of  not  exceeding 
two  years,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court.  '  ■  f^'^i 

faisewiiin^  et"  -^^^^  common  Carrier  subject  to  the  provisions  of  this 
officerfo^a  enli^  ^^*''  *'^'  'w^lienever  such  common  carrier  is  a  corporation, 
Kne  and  impris-  anjj^  officer  or  agent  thereof,  or  any  person  acting  for  or 
employed  by  such  corporation,  who,  by  means  of  false 
billing,  false  classification,  false  weighing,  or  false  report 
of  weight,  or  by  any  other  device  or  means,  shall  know- 
ingly and  willfully  assist,  or  shall  willingly  suffer  or  per- 
mit, any  person  or- persons  to  obtain  transportation  for 
property  at  less  than  the  regular  rates  then  established 
and  in  force  on  the  line  of  transportation  of  such  common 
carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  competent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  to  a  fine  of 
'  not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  penitentiary  f  on  a  term  of  not  exceeding  two  years,  or 
both,  in  the  discretion  of  the  court,  for  each  offense. 
fai^ebuitag.etc.!  -^°y  person  and  any  officer  or  agent  of  any  corporation 
Sthe"?  jlraon^  or  company  who  shall  deliver  property  for  transportation 
Sent  ™^™  to  any  common  carrier,  subject  to  the  provisions  of  this  act, 
or  for  whom  as  consignor  or  consignee  any  such  carrier 
shall  transport  property,  who  shall  knowingly  and  will- 
fully, by  false  billing,  false  classification,  false  weighing, 
false  representation  of  the  contents  of  the  package,  or  false 
report  of  weight,  or  by  any  other  device  or  means,  whether 
with  or  without  the  consent  or  connivance  of  the  carrier, 
its  agent  or  agents,  obtain  transportation  for  such  prop- 
erty at  less  than  the  regular  rates  then  established  and  in 
force  on  the  line  of  transpoi'tation,  shall  be  deemed  guilty 
of  fraud,  which  is  hereby  declared  to  be  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  coui't  of  the  United 
States  of  competent  jurisdiction  within  the  district  in  which 
such  offense  was  committed,  be  subject  for  each  offense  to 
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a  fine  of  not  exceeding  five  thousand  dollars  or  imprison- 
ment in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court. 

If  any  such  person,  or  any  officer  or  agent  of  any  such  i^^™?^^'®'^  J^^ 
eorporation  or  company,  shall,  by  payment  of  money  or  ^i°^jj^^g^„^ 
other  thing  of  valuie,  solicitation,  or  otherwise,  induce  any  impjis^menf 
common  carrier  subject  to  the  provisions  of  this  act,  or  any  ^ith  carrier' for 
'  of  its  officers  or  agents,  to  discriminate  unjustly  in  his,  its,  damages. 
or  their  favor  as  against  any  other  consignor  or  consignee 
in  the  transportation  of  property,  or  shall  aid  or  abet  any 
common  carrier  in  any  such  unjust  discrimination,  such 
person  or  such  officer  or  agent  of  such  corporation  or  com- 
pany shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  in  any  court  of  the  United  States 
of  competent  jurisdiction  within  the  district  in  which  such 
oflEense  was  committed,  be  subject  to  a  fine  of  not  exceeding 
five  thousand  dollars,  or  imprisonment  in  the  penitentiary 
for  a  term  of  not  exceeding  two  years,  or  both,  in  the  dis- 
cretion of  the  court,  for  each  offense;  and  such  person,  cor- 
poration, or  company  shall  also,  together  with  said  common 
carrier,  be'liable,  jointly  or  severally,  in  an  action  on  the 
case  to  be  brought  by  any  consignor  or  consignee  discrimi- 
nated against  in  any  court  of  the  United  States  of  com- 
petent jurisdiction  for  all  damages  caused  by  or  resulting 
therefrom. 

Sec.  11.  That  a  Commission  is  hereby  created  and  estab-  co^mmerra  cSm^ 
lished  to  be  known  as  the  Inter-State  Commerce  Commis-  mussipners— how 

appointed. 

sion,  which  shall  be  composed  of  five  Comimissioners,  who 
shall  be  appointed  by  tbe  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Commissioners  first  ap- 
pointed under  this  act  shall  continue  in  office  for  the  term 
of  two,  three,  four,  five,  and  six  years,  respectively,  from 
the  first  da,y  of  January,  anno  Domini  eighteen  hundred 
and  eighty -seven,  the  term  of  each  to  be  designated  by  thej^?!?™^"'  com- 
President;  but  their  successors  shall  be  appointed  for  terms 
of  six  years,  except  that  any  person  chosen  to  fill  "a  vacancy 
shall  be  appointed  only  for  the  unexpired  time  of  the  Com- 
missioner whom  he  shall  succeed.  Any  Commissioner  may 
be  removed  by  the  President  for  inefficiency,  neglect  of 
duty,  or  malfeasance  in  office.  Not  more  than  three  of  the 
Commissioners  shall  be  appointed  from  the  same  political 
party.  No  person  in  the  employ  of  or  holding  any  official 
relation  to  any  common  carrier  subject  to  the  provisions  of 
this  act,  or  owning  stock  or  bonds  thereof,  or  who  is  in  any 
manner  pecuniarily  interested  therein,  shall  enter  upon  the 
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duties  of  or  hold  such  office.     Said  Commissioners  shall 

not  engage  in  any  other  business,  vocation,  or  employment. 

No  vacancy  in  the  Commission  shall  impair  the  ri^t  of  the 

remaining  Commissioners  to  exercise  all  the  powers  of 

the  Commission. 

duty  of^o^is^     "  Sec.  12.  {As  amsnded  March  2, 1889,  amdFebrmm/ 10, 

into  busiilSs'of^*^^-)    That  the  Commission  hereby  created  shall  have 

iteSHnformedin  authority  to  inquire  into  the  management  of  the  business 

regard  thereto,    of  all  common  carriers  subject  to  the  provisions  of  this 

act,  and  shall  keep  itself  informed  as  to  the  manner  and 

method  in  which  the  same  is  conducted,  and  shall  have  the 

commiMion  re- right  to  obtain  from  such  common  carriers  full  and  com- 

qnired    to    exe-      * 

cute  and  enforce  piete  information  necessary  to  enable  the  Commission  to 

provisions  of  this  '^  •'  , 

act.  perform  the  duties  and  carry  out  the  objects  for  which  it 

was  created;  and  the  Commission  is  hereby  authorized  and 
required  to  execute  and  enforce  the  provisions  of  this  act; 
and  upon  the  request  of  the  Commission,  it  shall  be  the 
trict'attorney'*to*i'i*y  ^f  any  district  attorney  of  the  United  States  to  whom 
direction  of°i^  the  Commission  may  apply  to  institute  in  the  proper  court 
tomey-Generai.  j^jj^  jq  prosccute  Under  the  direction  of  the  Attorney- 
General  of  the  United  States  all  necessary  proceedings  for 
the  enforcement  of  the  provisions  of  this  act  and  for  the 
pensi?  rf°pro*8e-  Punishment  of  all  violations  thereof,  and  the  costs  and  ex- 
oSt'oFappropri^  penses  of  such  prosecution  shall  be  paid  out  of  the  appro- 
**  pow^ofcoin- P™*^°°  ^^^  *^®  expenses  of  the  courts  of  the  United 
mrir^eattendance®****®'  ^^^  ^^^  *^®  purposcs  of  this  act  the  Commission 
w°it^e^^™rnd  ^'^^^^  ^^^^  powcr  to  require,  by  subpoena,  the  atfeendance 
§  o  c  n^e 'nt^^y  ^'^^  testimony  of  witnesses  and  the  production  of  all  books, 
evidence  papers,  tariffs,  contracts,  agreements,  and  documents  re- 

lating to  any  matter  under  investigation. 
ma°hiToke*^d     "  Such  attendance  of  witnesses,  and  the  production  of 
"S^^to^es"  to  ^'^^'^ '^^'''^^^^^^^y  evidence,  may  be  required  from  any 
attend  and  tes-  place  in  the  United  States,  at  any  designated  place  of 
hearing.     And  in  case  of  disobedience  to  a  subpoena  the 
Commission,  or  any  party  to  a  proceeding  before  Hhe  Com- 
mission, may  invoke  the  aid  of  any  court  of  the  United 
States  in  requiring  the  attendance  and  testimony  of  "wit- 
nesses and  the  production  of  books,  papers,  and  docu- 
ments under  the  provisions  of  this  section, 
obedilice'to  OT-     "And  any  of  the  circuit  courts  of  the  United  States 
derof  the  court.  .^itJilQ  ^jjg  jurisdiction  of  which  such  inquiry  is  carried  on 
may,  in  case  of  contumacy  or  refusal  to  obey  a  subpoena 
issued  to  any  common  carrier  subject  to  the  provisions  of 
this  act,  or  other  person,  issue  an  order  requiring  such 
common  carrier  or  other  person  to  appear  before  said 
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Commission  (and  produce  books  and  papers  if  so  ordered) 
and  give  evidence  touching  the  matter  in  question;  and 
any  failure  to  obey  such  order  of  the  court  may  be  pun- 
ished by  such  court  as  a  contempt  thereof.     The  claim    claim  that  tes- 
that  any  such  testimony  or  evidence  may  tend  to  crimi-  dence  win  tend 

,      , ,  .    .  ,  .  1  111,  I    to  criminate  will 

nate  the  person  giving  such  evidence  shall  not  excuse  such  not  excuee  wit- 
witmess  from  testifying;  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the  trial  of  any 
criminal  proceeding. 

"The  testimony  of  any  witness  may  be  taken,  at  thCj^Te^^ti^m^ony 
instance  of  a  party  in  any  proceeding  or  investigation  <i8position. 
depending  before  the  Commission,  by  deposition,  at  any 
time  after  a  cause  or  proceeding  is  at  issue  on  petition  and 
answer.     The  Commission  may  also  order  testimony  to  be  may  rader  test? 
taken  by  deposition  in  any  proceeding  or  investigation  gJ^JJp'^g^t^^^™ 
pending  before  it,  at  any  stage  of  such  proceeding  or  inves- 
tigation.    Such  depositions  may  be  taken  before  any  judge 
of  any  court  ©f  the  United  States,  or  any  commissioner  of  a 
circuit,  or  any  clerk  of  a  district  or  circuit  court,  or  any 
chancellor,  justice,  or  judge  of  a  suprejne  or  superior  court, 
mayor  or  chief  magistrate  of  a  city,  judge  of  a  county  court, 
or  court  of  common  pleas  of  any  of  the  United  States,  or 
any  notary  public,  not  being  of  counsel  or  attorney  to  either 
of  the  parties,  nor  interested  in  the  event  of  the  proceeding 
or  investigation.     Eeasonable  notice  must  first  be  given  in  nouoe  ^mSs^t^'be 
writing  by  the  party  or  his  attorney  proposing  to  take  such  siven. 
deposition  to  the  opposite  party  or  his  attorney  of  retard, 
as  either  may  be  nearest,  which  notice  shall  state  the  name 
of  the  witaess  and  the  time  and  place  of  the  taking  of  his 
deposition.    Any  person  may  be  compelled  to  appear  and  depraitton'^may 
depose,  and  to  pjroduce  documentary  evidence,  in  the  same  Jhe saSem^ner 
manner  as  witnesses  may  be  compelled  to  appear  and  testify  alaf'"'^®  **'®"'' 
and  produce  documentary  evidence  before  the  Commission 
as  hereinbefore  provided. 

' '  Every  person  deposing  as  herein  provided  shall  be  cau-  !„**  deDraition? 
tioned  and  sworn  (or  affirm,  if  he  so  request)  to  testify  the 
whole  truth,  and  shall  be  carefully  examined.  His  testi- 
mony shall  be  reduced  to  writing  by  the  magistrate  taking 
the  deposition,  or  under  his  direction,  and  shall,  after 
it  has  been  reduced  to  writing,  be  subscribed  by  the 
deponenti 

^'If  a  witness  whose  testimony  may  be  desired  to  be,  when  witness 

;  *'  .   iainafoieign 

taken  by  dteposition  be  in  a  foreign  country,  the  deposi- country, 
tion  may  be  taken  before  an  officer  or  person  designated 
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must^bl**fl?6d"l^*'i°'i  ^^  writing  to  be  filed  with  the  Commission.     All 
Sis^on''^  ^°°'"  depositions  must  be  promptly  filed  with  the  Commission." 
Fees  of  wit-     Witnesses  whose  depositions  are  taken  pursuant  to  this 
istrates.  act,  and  the  magistrate  or  other  officer  taking  the  same, 

shall  severally  be  entitled  to  the  same  fees  as  are  paid  for 
like  services  in  the  courts  of  the  United  States. 
coS°mfisfo^     ^^^-  ^^-  That  any  person,  firm,  corporation,  or  associa- 
whom  "made^^^^'^'  °^  ^^^  mercantile,  agricultural,  or  manufacturing 
carrier"^**  "^""^'^^^^^^y?  ^^'  ^^y  body  politic  or   municipal  organization 
complaining  of  anything  done  or  omitted  to  be  done  by 
any  common  carrier  subject  to  the  provisions  of  this  act 
in  contravention  of  the  provisions  thereof,  may  apply  to 
said  Commission  by  petition,  which  shall  briefly  state  the 
facts;  whereupon  a  statement  of  the  charges  thus  made 
shall  be  forwarded  by  the  Commission  to  such  common 
carrier,  who  shall  be  called  upon  to  satisfy  the  complaint 
or  to  answer  the  same  in  writing  within  a  reasonable  time, 
to  be  specified  by  the  Commission.     If  such  common  car- 
Reparation  by  rier,  within  the  time  specified,  shall  make  reparation  for 
Investigation,     the  injury  alleged  to  have  been  done,  said  carrier  shall  be 
relieved  of  liability  to  the  coniplainant  only  for  the  par- 
ticular violation  of  law  thus  complained  of*     If  such  car- 
rier shall  not  satisfy  the  complaint  within  the  time  speci- 
fied, or  there  shall  appear  to  be  any  "reasonable  ground  for 
investigating  said  complaint,  it  shall  be  the  duty  of  the 
Investigations  Commission  to  investigate  the  matters  complained  of  in 

of  eomplamts  by  j  i_  u  ■.     i_    ii   j 

the  Commission,  such  manner  and  by  such  means  as  it  shall  deem  proper. 
wa?^5'by  state     Said  Commission  shall  in  like  manner  investigate  any 
mtaiions:  '^  ° "" "  complaint  forwarded  by  the  railroad  commissioner  or  rail- 
road commission  of  any  State  or  Territory,  at  the  request  of 
Institution  of  guch  Commissioner  or  commission,  and  may  institute  any 

inqumes  by  the ...  ,  ^  j  J 

Commission  on  inquiry  on  its  own  motion  in  the  same  manner  and  to  the 

Its  own  motion.        ^       •' 

same  effect  as  though  complaint  had  been  made. 
need™nof  be^di-     ^^  Complaint  shall  at  any  time  be  dismissed  because  of 
reotiydamaged.  |-jjg  absencc  of  direct  damage  to  the  complainant. 
Commission     Sec  14.  (As  amended  Mmch  2.  1889.)    That  whenever 

must    make   re-         .  , 

port  ofinvestiga-  an  investigation  shall  be  made  bv  said  Commission,  it  shall 
be  its  duty  to  make  a  report  in  writing  in  respect  thereto, 
which  shall  include  the  findings  of  fact  upon  which  the  con- 
clusions of  the  Commission  are  based,  together  with  its  rec- 
Reparation.     ommcndation  as  to  what  reparation,  if  any,  should  be 
made  by  the  common  carrier  to  any  party  or  parties  who 
Findings     of  may  be  found  to  have  been  injured;  and  such  findings  so 
prima  facie  evi-  made  shall    thereafter,   iji  all  iudicial    proceedings,  be 

dence  injudicial  i-  »..i  ii  \     l 

proceedings.      deemed  prima  lacie  evidence  as  to  each  and  every  fact 
found. 
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All  reports  of  investigations  made  by  the  Commission  ^^g^fPl^jP'^jJ^g 
shall  be  entered  of  record,  and  a  copy  thereof  shall  be  fur-  ^  record  ^°'*"'^ 
nished  to  the  party  who  may  have  complained,  and  to  any    service    of 

,  •i.ij.  ur,  1-jj!  copies  on  parties. 

common  carrier  that  may  have  been  complamed  of. 

The  Commission  may  provide  for  the  publication  of  its  j^ecfsioM    ^xu- 
reports  and  decisions  in  such  form  and  manner  as  may  be  ti'o°n*1o'^?e™m- 
best  adapted  for  public  information  and  use,  and  such  au-  p*^*®"^'  evidence. 
thorized  publications  shall  be  competent  evidence  of  the 
reports  and  decisions  of  the  Commission  therein  contained, 
in  all  courts  of  the  United  States,  and  of  the  several  States, 
without  any  further  proof  or  authentication  thereof.    The    Publication  _ 

^  ..  I  ,1  'ii,.  iTi-    and  distribution 

Commission  may  also  cause  to  be  printed  for  early  distri-otannmi  reports 

,     ,.        ,.  ,  .  of  Commission. 

bution  its  annual  reports. 

Sec.  15.  That  if  in  any  case  in  which  an  investigation 
shall  be  made  by  said  Commission  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  Commission,  either  by  the 
testimony  of  witnesses  or  other  evidence,  that  anything 
has  been  done  or  omitted  to  be  done  in  violation  of  the  pro- 
visions of  this  act,  or  of  any  law  cognizable  by  said  Com- 
mission, by  any  common  carrier,  or  that  any  injury  or 
damage  has  been  sustained  by  the  party  or  parties  com- 
plaining, or  by  other  parties  aggrieved  in  consequence  of 
any  such  violation,  it  shall  be  the  duty  of  the  Commission 
to 'forthwith  cause  a  copy  of  its  report  in  respect  thereto 
to  be  delivered  to  sucii  common  carrier,  together  with  a 
notice  to  said  common  carrier  to  cease  and  desist  from  such    Notice  to  com- 
violation,  or  to  make  reparation  for  the  injury  so  found  to  cease  from  vioia- 
have  been  done,  or  both,  within  a  reasonable  time,  to  be 
specified  by  the  Commission ;  and  if,  within  the  time  speci- 
fied, it  shall  be  made  to  appear  to  the  Commission  that  such 
common  carrier  has  ceased  from  such  violation  of  law,  and 
has  made  reparation  for  the  injury  found  to  have  been 
done,  in  compliance  with  the  report  and  notice  of  the  Com-  ^f^g^Poucg" "to 
mission,  or  to  the  satisfaction  of  the  party  complaining,  ace^efromvicJa- 
statement  to  that  effect  shall  be  entered  of  record  by  the  aration. 
Commission,  and  the  said  common  carrier  shall  thereupon 
be  relieved  from  further  liability  or  penalty  for  such  par- 
ticular violation  of  law. 

Sec.  16.  (As  amended  March  B,  1889.)  That  whenever,  Petition  to 

^  '  '     ,  United    States 

any  common  carrier,  as  defined  in  and  subject  to  the  P'^O"  ^j '"al'sobedie^ce 
visions  of  this  act,  shall  violate,  or  refuse  or  neglect  to  to  order  of  com- 

'  '  1.     1      mission. 

obey  or  perform  any  lawful  order  or  requirement  of  the 
Commission  created  by  this  act,  not  founded  upon  a  con- 
troversy requiring  a  trial  by  jury,  as  provided  by  the 
seventh  amendment  to,  the  Constitution  of  the  United 
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States,  it  shall  be  lawful  for  the  Commission  or  for  any 
company  or  person  interested  in  such  order  or  require- 
ment, to  apply  in  a  summary  way,  by  petition,  to  the  cir- 
cuit court  of  the  United  States  sitting  in  equity  in  the 
judicial  district  in  which  the  common  carrier  complained 
of  has  its  principal  ofBce,  or  in  which  the  violation  or  dis- 
obedience of  such  order  or  requirement  shall  happen, 
alleging  such  violation  or  disobedience,  as  the  case  may 
Power     of  be;  and  the  said  court  shall  have  power  to  hear  and  deter- 

United    States       .'  '^ 

courts  to   hearniine  the  matter,  on  such  short  notice  to  the  common  car- 

and    determine    .  i    .        n      »  , 

cases  of  disobedi-  ner  complained  of  as  the  court  shall  deem  reasonable;  and 
such  notice  may  be  served  on  such  common  carrier,  his  or 
its  officers,  agents,  or  servants  in  such  manner  as  the 
court  shall  direct;  and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily  as  a  court  of  equity, 
and  without  the  formal  pleadings  and  proceedings  appli- 
cable to  ordinary  suits  in  equity,  but  in  such  manner  as  to 
do  justice  in  the  premises;  and  to  this  end  such  court  shall 
have  power,  if  it  think  fit,  to  direct  and  prosecute  in  such 
mode  and  by  such  persons  as  it  may  appoint,  all  such  in- 
quiries as  the  court  may  think .  needful  to  enable  it  to 
forui  a  just  judgment  in  the  matter  of  such  petition;  and 
tact^iS'the^com-  o"  such  hearing  the  findings  of  fact  in  the  report  of  said 
™rtaa'facie"evi^  Commission  shall  be  prima  facie  evidence  of  the  matte'l's 
dence.  therein  stated;   and  if  it  be  made   to   appear   to  such 

court,  on  such  hearing  or  on  report  of  any  such  person 
or  persons,  that  the  lawful  order  or  requirement  of  said 
Commission  drawn  in  question  has  been  violated  or 
disobeyed,  it  shall  be  lawful  for  such  court  to  issue 
junction or'other  a  Writ  of  injunction  or  other  proper  process,  man- 
carrilS  in^'cases  datory  Or  otherwise,  to  restrain  such  common  carrier 
ISO  e  lence.  ^^.^^^  further  continuing  such  violation  or  disobedience  of 
such  order  or  requirement  of  said  Commission,  and  enjoin- 
ing obedience  to  the  same;  and  in  case  of  any  disobedience 
of  any  such  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  it  shall  be  lawful  for  such  court 
to  issue  writs  of  attachment,  or  any  other  process  of  said 
court  incident  or  applicable  to  writs  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  against  such  com- 
mon carrier,  and  if  a  corporation,  against  one  or  more  of 
the  directors,  officers,  or  agents  of  the  same,  or  against 
any  owner,  lessee,  trustee,  receiver,  or  other  person  fail- 
ing to  obey  such  writ  of  injunction,  or  other  proper  proc- 
ess, mandatory  or  otherwise;  and  said  court  may,  if  it 
shall  think  fit,  make  an  order  directing  such  common  cai'- 
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rier  or  other  person  so  disobeying  such  writ  of  injunction  reSa  ^to^obey 
or  other  proper  process,  mandatory  or  otherwise,  to  pay  JJ^**  °\  *°j^""; 
such  sum  of  money,  not  exceeding  for  each  carrier  or  per-  ^^^^   process: 
son  in  default  the  sum  of  five  hundred  dollars  for  every 
day,  after  a  day  to  be  named  in  the  order,  that  such  carrier 
or  other  person  shall  fail  to  obey  such  injunction  or  other 
proper  process,  mandatory  or  otherwise;  and  such  moneys 
shall  be  payable  as  the  court  shall  direct,  either  to  the 
pai'ty   complaining  or  into  court,  to  abide  the  ultimate 
decision  of  the  court,  or  into  the  Treasury;  and  payment 
thereof  may,  without  prejudice   to  any  other  mode  of 
recovering  the  same,  be  enforced  by  attachment  or  order 
in  the  nature  of  a  writ  of  execution,  in  like  manner  as  if 
the  same  had  been  recovered  by  a  final  decree  in  personam 
in  such  court.     When  the  subject  in  dispute  shall  be  of 
the  value  of  two  thousand  dollars  or  more,  either  party  to 
such  proceeding  befoi-e  said  court  may  appeal  to  the 
Supreme  Court  of  the  United  States,  under  the  same  regu-   Appeals  to  su- 
lations  now  provided  by  law  in  respect  of  security  for  such  &'n«ed  sStea.  °* 
appeal;  but  such  appeal  shall  not  operate  to  stay  or  super- 
sede the  order  of  the  court  or  the  execution  of  any  writ    Appeals  shall 
or  process  thereon;  and  such  court  may,  in  every  such  ^^t  "Jp^J"^^  ^ 
matter,  order  the  payment  of  such  costs  and  counsel  fees  J^"  couX**^  ^^ 
as  shall  be  deemed  reasonable.     Whenever  any  such  peti-   costsand  coun- 
tion  shall  be  filed  or  presented  by  the  .Commission  it  shall  s«^*««^- 
be  the  duty  of  the  district  attorney,  under  the  direction  of  attorneys  topros- 
the  Attorney-General  of  the  United  States,  to  prosecute  ««^*«j™'^^^j^; 
the  same;  and  the  costs  and  expenses  of  such  prosecution "®y-^^°|™^-  ^^ 
shall  be  paid  out  of  the  appropriation  for  the  expenses  of  P^^^^^^g^^jP^^fj 
the  courts  of  the  United  States.  ?S,*r,=*SE.P^nS^5" 

tions  for  courts 

If  the  matters  involved-  in  any  such  order  or  require- 
*ment  of  said  Commission  are  founded  upon  a  controversy 
requiring  a  trial  by  jury,  as  provided  by  the  seventh  amend- 
ment to  the  Constitution  of  the  United  States,  and  any 
such  common  carrier  shall  violate  or  refuse  or  neglect  to 
obey  or  perform  the  same,  after  notice  given  by  said  Com- 
mission as  provided  in  the  fifteenth  section  of  this  act,  it 
shall  be  lawful  for  any  company  or  person  interested  in 
such  order  or  requirement  to  apply  in  a  summary  way  by   petition  to 
petition  to  the  circuit  court  of  the  United  States  sitting  ascourte  m  case* 
a  court  of  law  in  the  judicial  district  in  which  the  carrier when^triai "by 
complained  of  has  its  principal  office,  or  in  which  the  yjola--''"^'^"^''®^™^'^' 
tion  or  disobedience  of  such  order  or  requirement  shall 
happen,  alleging  such  violation  or  disobedience  as  the  case 
mav  bf>:  and  said  court  shall  bv  its  order  then  fix  a  time 
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and  place  for  the  trial  of  said  cause,  which  shall  not  be 
less  than  twenty  nor  more  than  forty  days  from  the  time 
said  order  is  made,  and  it  shall  be  the  duty  of  the  marshal 
of  the  district  in  which  said  proceeding  is  pending  to  forth- 
with serve  a  copy  of  said  petition,  and  of  said  order,  upon 
each  of  the  -defendants,  and  it  shall  be  the  duty  of  the 
defendants  to  file  their  answers  to  said  petition  within  ten 
days  after  the  service  of  the  same  upon  them  as  aforesaid. 

Findings  of  At  the  trial  the  findings  of  fact  of  said  Commission  as  set 

SsiOT*sha?i°™e  f orth  in  its  report  shall  be  prima  facie  evidence  of  the 

§^e.  '*"^  ""  matters  therein  stated,  and  if  either  party  shall  demand  a 

jury  or  shall  omit  to  waive  a  jury  the  court  shall,  by  its 

order,  direct  the  marshal  forthwith  to  summon  a  jury  to 

Trial  by  jury.  ^^7  *^®  cause;  but  if  all  the  parties  shall  waive  a  jury  in 
writing  then  the  court  shall  try  the  issues  in  said  cause 

Trial  by  court.  ^"^^  render  its  judgment  thereon.  If  the  subject  in  dis- 
pute shall  be  of  the  value  of  two  thousand  dollars  or  more 

Appeals  to  either  party  may  appeal  to  the  Supreme  Court  of  the 
o?&n^d  states.  United  States  under  the  same  regulations  now  provided 
by  law  in  respect  to  security  for  such  appeal;  but  such 
appeal  must  be  taken  within  twenty  days  from  the  day  of 
the  rendition  of  the  judgment  of  said  circuit  court.  If 
the  judgment  of  the  circuit  court  shall  be  in  favor  of  the 
party  complaining  he  or  they  shall  be  entitled  to  recover 

Counsel  era  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the 

attorney's  fees.  j  j  j 

court,  which  shall  be  collected  as  part  of  the  costs  in  the 
case.  For  the  purposes  of  this  act,  excepting  its  penal 
provisions,  the  circuit  courts  of  the  United  States  shaU 
be  deemed  to  be  always  in  session. 

Sec.  17.  {As  amended  Ma/rch  3,  1889.)  That  the  Com- 
mission may  conduct  its  proceedings  in  such  manner  as 
will  best  conduce  to  the  proper  dispatch  of  business  and' 
interatotecom-to  the  ends  of  justice.     A  majority  of  the  Commission 

meree    Commis-  '  j  ./ 

sion.    Form  of  shall  constitutc  a  Quorum  for  the  transaction  of  business, 

procedure.  ^  .  ... 

but  no  Commissioner  shall  participate  in  any  hearing  or 

proceeding  in  which  he  has  any  pecuniary  interest.     Said 

Commission  may,  from  time  to  time,  make  or  amend  such 

general  rules  or  orders  as  may  be  requisite  for  the  order 

and  regulation  of  proceedings  before  it,  including  forms 

of  notices  and  the  service  thereof,  which  shall  conform,  as 

nearly  as  may  be,  to  those  in  use  in  the  courts  of  the 

appeM^°  before  United  States.     Any  party  may  appear  before  said  Com- 

^«  eraon°OT'b"  ™ission  and  be  heard,  in  person  or  by  attorney.    Every 

attorney.  yote  and  official  act  of  the  Commission  shall  be  entered 

of  record,  and  its  proceedings  shall  be  public  upon  the 
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request  of  either  party  interested.     Said  Commission  shall 
have  an  oflHcial  seal,  which   shall  be  judicially  noticed,    official  seal. 
Either  of  the  members  of  the  Commission  may  administer 
oaths  and  affirmations  and  sign  subpoenas. 
Sec.  18.  (As  cmiended.)  That  each  Commissioner  shall  salaries oicom- 

'  missionera. 

receive  an  annual  salary  of  seven  thousand  live  hundred 
dollars,  payable  in  the  same  manner  as  •  the  judges  of 
the  courts  of  the  United  States.      The  Commission  shall  appotaSi~''9ar 
appoint  a  secretary,  who  shall  receive  an  annual  salary  of  ^''''^ 
three  thousand  five  hundred  dollars,  payable  in  like  man- 
ner.   The  Commission  shall  have  authority  to  employ  and    Employees. 
fix  the  compensation  of  such  other  employees  as  it  may 
find  necessary  to  the  proper  performance  of  its  duties. 
Until  otherwise  provided  by  law,  the  Commission  may  jfj*''^^'^"''™?- 
hire  suitable  offices  for  its  use,  and  shall  have  authority 
to  procure  all  necessary  office  supplies.     Witnesses  sum-   witnesses'  fees. 
moned  before  the  Commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  Slates. 

All  of  the  expenses  of  the  Commission,  including  allthe^'cott^mSsion 
necessary  expenses  for  transportation  incurred  by  the  "''"^ '**'*'■  ' 
Commissioners,  or  by  their  employees  under  their  orders, 
in  making  any  investigation,  or  upon  official  business  in 
any  other  places  than  in  the  city  of  Washington,  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouchers 
therefor  approved  by  the  chairman  of  the  Commission. 

Sec.  19.  That  the  principal  office  of  the  Commission   principal  office 
shall  be  in  the  city  of  Washington,  -where  its  general  ses-  sibn.      °™™*' 
sions  shall  be  held;  but  whenever  the  convenience  of  the    sessions  of  the 
public  or  the  parties  may  be  promoted  or  delay  or  expense  """^  °"°"' 
prevented  thereby,  the  Commission  may  hold  special  ses- 
sions in  any  part  of  the  United  States.     It  may,  by  one   commission 
or  more  of  the  Commissioners,  prosecute  any  inquiry  Sq^riratrone 
necessary  to  its  duties,  in  any  part  of  the  United  States,  meiSbera  in  aiy 
into  any  matter  or  question  of  fact  pertaining  to  the  busi-  §fates!*''*^°''^ 
ness  of  any  comrnon  carrier  subject  to  the  provisions  of 
this  act. 

Sec.  20.  That  the  Commission  is  hereby  authorized  to.  carriers  sut- 

.  ,  .        ject  to   the   act 

require  annual  reports  from  all  common  carriers  sum ect  ™"st  render  fuu 

,       ,  ,  .  /.        1        .  1  .       annual  reports  to 

to  the  provisions  of  this  act,  to  fix  the  time  and  prescribe  commission. 

the  manner  in  which  such  reports  shall  be  made,  and  to 

require  from  such  carriers  specific  answers  to  all  questions 

upon  which  the  Commission  may  need  information.     Such   what   reports 

annual  reports  shall  show  in  detail  the  amount  of  capital  contain. 

stock  isaued.  the  amounts  naid  therefor,  and  the  manner 
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of  payment  for  the  same;  the  dividends  paid,  the  surplus 
fund,  if  any,  and  the  number  of  stockholders;  the  funded 
and  floating  debts  and  the  interest  paid  thereon;  the  cost 
and  value  of  the  carrier's  property,  franchises,  and  equip- 
ments; the  number  of  employees  and  the  salaries  paid  each 
class;  the  amounts  expended  for  improvements  each  year, 
how  expended^  and  the  character  of  such  improvements; 
the  earnings  and  receipts  from  each  branch  of  business 
and  from  all  sources;  the  operating  and  other  expenses; 
the  balances  of  profit  and  loss;  and  a  complete  exhibit  of 
the  financial  operations  of  the  carrier  each  year,  including 
an  annual  balance-sheet.  Such  reports  shall  also  contain 
such  information  in  relation  to  rates  or  regulations  con- 
cerning fares  or  freights,  or  agreements,  arrangements,  or 
contracts  with  other  common  carriers,  as  the  Commisson 
m'a'y'^r^ribe  ™*.V  require;  and  the  said  Commission  may,  within  its 
SgacTOunfe '*''  'iis'^J'^tion,  for  the  purpose  of  enabling  it  the  better  to 
carry  out  the  purposes  of  this  act,  prescribe  (if  in  the 
opinion  of  the  Commission  it  is  practicable  to  prescribe 
such  uniformity  and  methods  of  keeping  accounts)  a  period 
of  time  within  which  all  common  carriers  subject  to  the 
provisions  of  this  act  shall  have,  as  near  as  may  be,  a 
uniform  system  of  accounts,  and  the  manner  in  which  such 
accounts  shall  be  kept. 
oAlfe"  Commit  ^^^-  ^^-  (^*  amended  March  2,  1889.)  That  the  Com- 
sion  to  Congress  ixiiasion  shall,  On  or  before  the  first  day  of  December  in 

on  or  before  De-  '  -^ 

"|™i>er  1  each  each  year,  make  a  report,  which  shall  be  transmitted  to 
Congress,  and  copies  of  which  shall  be  distributed  as  are 
the  other  reports  transmitted  to  Congress.  This  report 
shall  contain  such  information  and  data  collected  by  the 
Commission  as  may  be  considered  of  value  in  the  detei'mi- 
nation  of  questions  connected  with  the  regulation  of  com- 
merce, together  with  such  recommendations  as  to  additional 
legislation  relating  thereto  as  the  Commission  may  deem 
necessary;  and  the  names  and  compensation  of  the  persons 
employed  by  said  Commission. 

Sec.  22.  {As  amended  March  2,  1889,  and  JP'Sruaiy  8, 

1895.)    That  nothing  in  this  act  shall  prevent  the  carriage. 

Drover?    tha^®*°''^^®'  ^^  handling  of  property  free  or  at  reduced  rates 

may  be  carried  for  the  United  States,  State,  or  municipal  governments,  or 

tree  or  at  reduced  ^  '  '  ... 

rates.  for  charitable  purposes,  or  to  or  from  fairs  and  exposi- 

tions for  exhibition  thereat,  or  the  free  carriage  of  des- 
titute and  homeless  persons  transported  by  charitable 
societies,  and  the  necessary  agents  employed  in   such 
cu^sion,°^lr*com-*^^^sP°^***i°'i»  ^^  ^^^  issuance  of  mileage,  excursion,  or 
^rttckets!"^^™  ''^'^^^^^^^^^  passenger  tickets;  nothing  in  this  act  shall 
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be  construed  to  prohibit  any  common  carrier  from  giving 
reduced  rates  to  ministers  of  religion,  or  to  miimicipal 
governments  for  the  transportation  of  indigent  persons, 
or  to  inmates  of  the  National  Homes  or  State  Homes  for 
Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors' 
Orphan  Homes,  including  those  about  to  enter  and  those 
returning  home  after  discharge,  under  arrangements  with 
the  boards  of  managers  of  said  homes;  nothing  in  this  act 
shall  be  construed  to  prevent  railroads  from  giving  free  trf^OTMonto 
carriage  to  their  own  officers  and  employees,  or  to  pre-  "J^^^  "Jf^  ra™; 
vent  the  principal  officers  of  any  railroad  company  or™'^  companies, 
companies  from  exchanging  passes  or  tickets  with  other 
railroad  companies  for  their  officers  and  employees;  and 
nothing'  in  this  act  contained  shall  in  any  way  abridge  'OTaot'ar?hi"aacii- 
alter  the  remedies  now  existing  at  common  law  or  by  sifcat-  exM^g'^lt^TOm- 
ute,  but  the  provisions  of  this  act  are  in  addition  to  srach Sluagatim Sot 
remedies:  Provided,  That  no  pending  litigation  shall  ju  aifeoted  by  act. 
any  way  be  affected  by  this  act:  Provided fv/rther.  That 
nothing  in  this  act  shall  prevent  the  issuance  of  joint  in-  cha°Meabie  flve- 
terchangeable    five-thousand    mile  tickets,   with    specia/l*j^°^^*'|^^Jj«j 
privileges  as  to  the  amount  of  free  baggage  that  may  be  "*  *^^» '■^ssags. 
carried  under  mileage  tickets  of  one  thousand  or  more 
miles.     But  before  any  common  carrier,  subject  to  the 
provisions  of  this  act,  shall  issue  any  such  joint  inter- 
changeable mileage   tickets  with   special  privileges,   as 
aforesaid,  it  shall  file  with  the  Interstate  Commerce  Com- 
mission copies  of  the  joint  tariffs  of  rates,   fares,   or 
charges  on  which  such  joint  interchangeable  mileage  tick- 
ets are  to  be  based,  together  with  specificattions  'of  *the 
amount  of  free  baggage  permitted  to  be  carried  under 
such  tickets,  in  the  same  manner  as  common  cairriers  are 
required  to  do  with  regard  to  other  joint  rates  by  sectiom 
six  of  this  act;  and  all  the  provisions  of  said  section  six  rates?""*"™  "' 
relating  to  joint  rates,  fares,  and  charges  shall  be  ob- 
served by  said  common  carriers  and  enforced  by  the  Inter- 
state Commerce  Commission  as  fully  with  regard  to  such 
joint  interchangeable  mileage  tickets  as  with  regard  to 
other  joint  rates,  fares,  and  charges  referred  to  in  said 
section  six.     It  shall  be  unlawful  for  any  common  carrier 
that  has  issued  or  authorized  to  be  issued  any  such  joint 
interchangeable  mileage  tickets  to  demand,  collect,  or  re-   saie  of  tickets. 
ceive  from  any  person  or  persons  a  greater  or  less  com- 
pensation for  transportation  of  persons  or  baggage  under 
such  joint  interchangeable  mileage  tickets  than  that  re- 
quired by  the  rate,  fa.re,-  or  charge  specified  in  the  copies 
of  the  joint  tariff  of  rates,  fares,  or  charges  filed  with  the 


1022  APPENDIX   I. 

Penalties.        Commission  in  force  at  the  time.     The  provisions  of  sec- 
tion ten  of  this  act  shall  apply  to  any  violation  of  the  re- 
quirements of  this  proviso. 
uS^^stTtes     ^^^  SECTION  {Added  March  %,  1889).  That  the  circuit 
writo^of  ""erem"^  ^°^  district  courts  of  the  United  States  shall  have  jurisdic- 
commandiii"the  ^^^"^  upon  the  relation  of  any  person  or  persons,  firm,  or 
terateS^toafflc'"r  corporation,  alleging  such  violation  by  a  common  carrier, 
cal: s^™r ^otSer  ^^  ^^^  ^^  ^^  provisions  of  the  act  to  which  this  is  a  sup- 
*™j°sportattonpiement  and  all  acts  amendatory  thereof,  as  prevents  the 
relator  from  having  interstate  traffic  moved  by  said  com- 
mon carrier  at  the  same  rates  as  are  charged,  or  upon  terms 
or  conditions  as  favorable  as  those  given  by  said  common 
carrier  for  like  traffic  under  similar  conditions  to  any  other 
shipper,  to  issue  a  writ  or  writs  of  mandamus  against  said 
common  carrier,  commanding  such  common  carrier  to  move 
and  transport  the  traffic,  or  to  furnish  cars  or  other  facili- 
ties for  transportation  for  the  party  applying  for  the  writ: 
fereraptoty  Provided,  That  if  any  question  of  fact  as  to  the  proper 

mandamus  may  j.jji  .pji  .11 

issue  notwith  compensation  to  the  common  earner  tor  the  service  to  be 
compenlation''of  enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ  of 

earner    may   be  .  j  .  i     -ii     i       j.  1 

undetermined,    peremptory  mandamus  may  issue,  notwithstanding  such 

question  of  fact  is  undetermined,  upon  such  terms  as  to 

security,  payment  of  money  into  the  court,  or  otherwise, 

as  the  court  may  think  proper,  pending  the  determination 

Remedy  cumu- of  the  question  of  fact:  Provided,  That  the  remedy  hereby 

not^^'n  "erf  ere  given  by  writ  of  mandamus  shall  be  cumulative,  and  shall 

dies  pro^dedby  not  be  held  to  exclude  or  interfere  with  other  remedies  pro- 

'*"■''•  vided  by  this  act  or  the  act  to  which  it  is  a  supplement. 

Public  No.  41,  approved  February  4,  1887,  as  amended 
by  Public  No.  126,  approved  March  2,  1889,  and  Public 
No.  72,  approved  February  10,  1891.  Public  No.  38, 
approved  February  8,  1896. 

An  act  in  relation  to  testimony  before  the  Interstate  Commerce  Com- 
mission, and  in  cases  or  proceedings  under  or  connected  with  an  act 
entitled  "An  act  to  regulate  commerce,"  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  amendments  thereto. 

JBe  it  enacted  hy  the  Senate  a/nd  House  of  R&pres&iitatimes 

of  the  United  States  of  America  in  Congress  assemI>led,ThsX 

Attendance  no  person  shall  be  excused  from  attending  and  testifying 

and  testmiony  of        f  i      .        i        ,  .«.  j      a 

witnesses   and  or  from  producing  books,  papers,  tariffs,  contracts,  agree- 
dooumentary  ments  and  documents  before  the  Interstate  Commerce  Com- 

GV1Q6I1G6     com- 

puisory  before  mission,  or  in  obedience  to  the  subpoena  of  the  Commis- 

the  Commission,    .  ,,,  i,  ,.,;  -,  , 

and  in  any  case,  sion,  whether  such  subpcena  be  signed  or  issued  by  one  or 

criminal  or  oth-  „  .      .  .  .... 

wise,  in  theiuore  Commissioners,  or  in  any  cause  or  proceeding,  crim- 
inal or  otherwise,  biased  upon  or  growing  out  of  any  alleged 
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violation  of  the  act  of  Congress,  entitled  "An  act  to  regu- 
late commerce,"  approved  February  fourth,  eighteen  hun- 
dred and  eighty -seven,  or  of  any  amendment  thereof  on 
the  ground  or  for  the  reason  that  the  testimony  or  evi- 
dence, documentary  or  otherwise,  required  of  him,  may 
tend  to  criminate  him  or  subject  him  to  a  penalty  or  for- 
feiture.    But  no  person  shall  be  prosecuted  or  subjected   immunity   to 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  nesses. 
transaction,  matter  or  thing,  concerning  which  he  may 
testify,  or  produce  evidence,  documentary  or  otherwise, 
before  said  Commission,  or  in  obedience  to  its  subpoena, 
or  the  subpoena  of  either  of  them,  or  in  any  such  case  or 
proceeding:  Provided,  That  no  person  so  testifying  shall    Perjury  ex- 
be  exempt  from  prosecution  and  punishment  for  perjury 
committed  in  so  testifying. 

Any  person  who  shall  neglect  or  refuse  to  attend  and  orfmpriJonment^ 
testify,  or  to  answer  any  lawful  inquiry,  or  to  produce  "'^  *"'*^' 
books,  papers,  tariffs,  contracts,  agreements  and  documents, 
if  in  his  power  to  do  so,  in  obedience  to  the  subpoena  or 
lawful  requirement  of  the  Commission  shall  be  guilty  of 
an  offense  and  upon  conviction  thereof  by  a  court  of  com- 
petent jurisdiction  shall  be  punished  by  fine  not  less  than 
one  hundred  dollars  nor  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  one  year  or  by  both 
such  fine  and  imprisonment. 

Public,  No.  54,  approved,  February  11,  1893.  second 
session  Fifty-second  Congress. 

An  act  to  promote  the  safety  of  employees  and  travelers  upon  railroads 
by  compelling  common  carriers  engaged  in  interstate  commerce  to 
equip  their  cars  with  automatic  couplers  and  continuous  brakes  and 
their  locomotives  with  driving-wheel  brakes,  and  for  other  purposes. 

f  £e  it  enacted  h/  the  Senate  cmd  House  of  Mepresentatimes 
of  the  Umted  States  of  America  vn  Congress  assembled. 
That  from  and  after  the  first  day  of  January,  eighteen  ^^Drivtag^wheei 
hundred  and  ninety-eight,  it  shall  be  unlawful  for  any 
common  carrier  engaged  in  interstate  commerce  by  rail- 
road to  use  on  its  line  any  locomotive  engine  in  moving 
interstate  traffic  not  equipped  with  a  power  driving- wheel 
brake  and  appliances  for  operating  the  train-brake  system, 
or  to  run  any  train  in  such  traffic  after  said  date  that  has 
not  a  sufficient  number  of  cars  in  it  so  equipped  with 
power  or  train  brakes  that  the  engineer  on  the  locomotive 
drawing  such  train  can  control  its  speed  without  requiring 
brakemen  to  use  the  common  hand  brake  for  that  purpose. 

Sipn    Q      TViaf   cvn    and     aftftr    fViA    firaf    Hair   nf   .Tannn.rv       Automatic 
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for  any  such  common  carrier  to  haul  or  permit  to  be 
hauled  or  used  on  its  line  any  car  used  in  moving  interstate 
traffic  not  equipped  with  couplers  coupling  automatically 
by  impact,  and  which  can  be  uncoupled  without  the. neces- 
sity of  men  going  between  the  ends  of  the  cars. 
may'iawMiy  re-     ^^^"  ^"  That  when  any  person,  firm,  company,  or  cor- 
cara  from '^co™  po^atlon  engaged  in  interstate  commerce  by  railroad  shall 
sM^fa  "°^^  *"^  have  equipped  a  sufficient  number  of  its  cars  so  as  to  com- 
ply with  the  provisions  of  section  one  of  this  act,  it  may 
lawfully  refuse  to  receive  from  connecting  lines  of  road  or 
shippers  any  cars  not  equipped  sufficiently,  in  accordance 
with  the  first  section  of  this  act,  with  such  power  or  train 
brakes  as  will  work  and  readily  interchange  with  the 
brakes  in  use  on  its  own  cars,  as  required  by  this  act. 

handhoidT^""*^     S^^-  ^-  '^^^^  ^^°^  ^^^  ^^^^  *^®  fi^®*  ^*y  °^  J'^^y'  eight- 
een hundred  and  ninety-five,  until  otherwise  ordered  by 

the  Interstate  Commerce  Commission,  it  shall  be  unlawful 
for  any  railroad  company  to  use  any  car  in  interstate 
commerce  that  is  not  provided  with  secure  grab  irons  or 
handholds  in  the  ends  and  sides  of  each  car  for  greater 
security  to  men  in  coupling  and  uncoupling  cars. 
standard  Sec.  6.  That  witMn  ninety  days  f  I'om  the  passage  of  this 
bars  for  freight  act  the  American  Railway  Association  is  authorized  hereby 
to  designate  to  the  Interstate  Commerce  Commission  the 
standard  height  of  drawbars  for  freight  cars,  measured  per- 
pendicular from  the  level  of  the  tops  of  the  rails  to  the 
centers  of  the  drawbars,  for  each  of  the  several  gauges  of 
railroads  in  use  in  the  United  States,  and  shall  fix  a  max- 
imum variation  from  such  standard  height  to  be  allowed 
between  the  drawbars  of  empty  and  loaded  cars.  Upon 
their  determination  being  certified  to  the  Interstate  Com- 
merce Commission,  said  Commission  shall  at  once  give 
Dotice  of  the  standard  fixed  upon  to  all  common  carriers, 
owners,  or  lessees  engaged  in  interstate  commerce  in  the 
United  States  by  such  means  as  the  Commission  may  deem 
proper.  But  should  said  association  fail  to  determine  a 
standard  as  above  provided,  it  shall  be  the  duty  of  the 
Interstate  Commerce  Commission  to  do  so,  before  July 
first,  eighteen  hundred  and  ninety-four,  and  immediately 
to  give  notice  thereof  as  aforesaid.  And  after  July  first, 
eighteen  hundred  and  ninety-five,  no  cars,  either  loaded  or 
unloaded,  shall  be  used  in  interstate  traffic  which  do  not 
comply  with  the  standard  above  provided  for. 
iat^™*onh"pro;  S^^-  ^-  (-^«  amended  April  1,  1896.)  That  any  such 
Tisions  of  this  common  carrier  using  any  locomotive  engine,  running  any 
train,  or  hauling  or  permitting  to  be  hauled  or  used  on  its 
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line  any  car  in  violation  of  any  of  the  provisions  of  this 
act,  shall  be  liable  to  a  penalty  of  one  hundred  dollars  for 
each  and  every  such  violation,  to  be  recovered  in  a  suit  or 
suits  to  be  brought  by  the  United  States  district  attorney 
in  the  district  court  of  the  United  States  having  jurisdic- 
tion in  the  locality  where  such  violation  shall  have  been 
committed;  and  it  shall  be  the  duty  of  such  district  attor-    Duty  of  united 

,,.  1  ..  TT  -^    ■,    .    1.  .       States  district  at- 

ney  to  bring  such  suits  upon  duly  verified  information  tomey. 
being  lodged  with  him  of  such  violation  having  occurred; 
and  it  shall  also  be  the  duty  of  the  Interstate  Commerce    Duty  of  inter- 
Commission  to  lodge  with  the  proper  district  attorneys  conniission. 
information  of  any  such  violations  as  may  come  to  its 
knowledge:  Provided,  That  nothing  in  this  act  contained    Exceptions  to 
shall  apply  to  trains  composed  of  four-wheel  cars  or  to 
trains  composed  of  eight-wheel   standard    logging  cars 
where  the  height  of  such  car  from  top  of  rail  to  center  of 
coupling  does  not  exceed  twenty -five  inches,  or  to  loco- 
motives used  in  hauling  such  trains  when  such  cars  or 
locomotives   are  exclusively  used  for  the  transportation 
of  logs. 
Sec.  7.  That  the  Interstate  Commerce  Commission  mav    Power  of  inter- 

j.  ,.  ,       ,.  c    n    1  •  1   r  1  "   state  Commerce 

irom  time  to  time  upon  luU  hearing  and  tor  good  cause  commission  to 
extend  the  period  within  which  any  common  carrier  shall  carriers  to  com- 
comply  with  the  provisions  of  this  act.  ^^^'' 

Sec.  8.  That  any  employee  of  any  such  common  carrier    Employees  not 

,  i.-iii  ;.  ...     deemed   to  as- 

wno  may  be  injured  by  any  locomotive,  car,  or  train  m  sume  risk  of  em- 
use  contrary  to  the  provision  of  this  act  shall  not  be 
deemed  thereby  to  have  assumed  the  risk  thereby  occa- 
.sioned,  although  continuing  in  the  employment  of  such 
carrier  after  the  unlawful  use  of-  such  locomotive,  car,  or 
train  had  been  brojight  to  his  knowledge. 

Public,  No.  113,  approved,  March  2,  1893,  amended 
April  1,  1896.     ■ 

Note. — Prescribed  standard  height  of  drawbars:  Standard-gauge 
roads,  34J  inches;  narrow-gauge  roads,  26  inches;  maximum  variation 
between  loaded  and  emjity  cars,  3  inches. 


An  act  to  amend  an  act  entitled  "An  act  to'promote  the  safety  of  em- 
ployees and  travelers  upon  railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes  and  their  locomotives  with 
driying-wheel  brakes,  and  for  other  purposes,"  g,pproved  March 
second,  eighteen  hundred  and  ninety-three,  and  amended  April 
first,  eighteen  "hundred  and  ninety-six.  • 

£e  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congr'ess  assembled. 
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aifctic't of^M!2"  That  the  provisions  and  requirements  of  the  Act  entitled 
b?art  o™Apf\^  "^"^  -^^^  ^'^  promote  the  safety  of  employees  and  travelers 
Jn^Terr'itorFes^P^"^  railroads  by  compelling  common  carriers  engaged  in 
co?umbfa™*  "*  interstate  commerce  to  equip  their  cars  with  automatic 
safety^ppiianoe  Couplers  and  continuous  brakes,  and  their  locomotives  with 
fera  Bhau  appFy  driving- whecl  brakes,  and  for  other  purposes,"  approved 
coupiMs^^a?"-''*^^^''^   second,  eighteen  hundred  and  ninety -three,  and 
gethe/*'*    *<>"  amended  April  first,  eighteen  hundred  and  ninety -six, 
ance^^aote'^sSiii ^^^'^  ^^  ^®^^  ^^  ^Pplj  t^  common  carriers  by  railroads  in 
equipment  ^oi  ^^®  Territories  and  the  Districtof  Columbia  and  shall  apply 
KaKe™ta''^nte"-^'^  ^"^  cases,  whether  or  not  the  couplers  brought  together 
state  commerce,  are  of  the  Same  kind,  make,  or  type;  and  the  provisions 
and  requirements  hereof  and  of  said  Acts  relating  to  train 
brakes,  automatic  couplers,  grab  irons,  and  the  height  of 
drawbars  shall  be  held  to  apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce,  and  in  the  Territories  and 
the  District  of  Columbia,  and  to  all  other  locomotives, 
tenders,    cars,  and  similar  vehicles   used  in   connection 
Exceptions,     therewith,  excepting  those  trains,  cars,  and  locomotives 
exempted  by  the  provisions  of  section  six  of  said  Act  of 
March  second,   eighteen    hundred  and  ninety-three,  as 
amended  by  the  Act  of  April  first,  eighteen  hundred  and 
ninety-six,  or  which  ate  used  upon  street  railways. 
braS'^'^on*™!)'!     Sec.  2.  That  whenever,  as  provided  in  said  Act,  any 
cent*of  "cars^fn  ti'ain  is  Operated  with  power  or  train  brakes,  not  less  than 
uaed'^an'd'^opCT-fiJfty  per  centum  of  the  cars  in  such  train  shall  have  their 
*'^'^'  brakes  used  and  operated  by  the  engineer  of  the  locomo- 

tive drawing  such  train;  and  all  power-braked  cars  in  such 
train  which  are  associated  together  with  said  fifty  per 
centum  shall  have  their  brakes  so  used  and  operated;  and, 
to  more  fully  carry  into  effect  the  objects  of  said -Act,  the 
Commission  interstate  Commerce  Commission  may,  from  time  to  time, 
Smim'um'p'l^^r^  after  fuU  hearing,  increase  the  minimum  percentage  of 
OT^teiln^lSrkeCars  in  any  train  required  to  be  operated  with  power  or 
cars  to  be  used,  ^j-ain  brakes  which  must  have  their  brakes  used  and  oper- 
ated as  aforesaid;  and  failure  to  comply  with  any  such 
requirement  of  the  said  Interstate  Commerce  Commission 
Penalty.         shall  be  subjcct  to  the  like  penalty  as  failure  to  comply 

with  any  requirement  of  this  section. 
Act    effective     Sec.  3.  That  the  provisions  of  this  Act  shall  not  take 
effect  until  September  first,  nineteen  hundred  and  three. 
Nothing  in  this.  Act  shall  be  held  or  construed  to  relieve 
any  common  carrier,  the  Interstate  Commerce  Commission, 
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or  any  United  States  district  attorney  from  any  of  the  pro-  powersT'^dut?^; 
visions,  powers,  duties,  liabilities,  or  requirements  of  saidJ^Y"fiSbiiiti4 
Act  of  March  second,  eighteen  hundred  and  ninety-three,  o?®^^  2"i8^' 
as  amended  by  the  Act  of  April  first,  eighteen  hundred  J°i8%*'*appiy'to 
and  ninety 'Six;  and  all  of  the  provisions,  powers,  duties,  *''*^  *'^'- 
requirements  and  liabilities  of  said  Act  of  March  second, 
eighteen  hundred  and  ninety-three,  as  amended  by  the 
Act  of  April  first,  eighteen  hundred  and  ninety-six,  shall, 
except  as  specifically  amended  by  this  Act,  apply  to  this 
Act. 

Public,  No.  133,  approved,  March  2, 1903,  second  session 
Fifty-seventh  Congress. 


An  act  supplementary  to  the  act  of  July  first,  eighteen  hundred  and 
>,  isixty-two,  entitled  "An  act  to  aid  in  the  construction  of  a  raUroad 

and  telegraph  line  from  the  Missouri  Biver  to  the  Pacific  Ocean,  and 
.  to  secure  to  the  Government  the  use  of  the  same  for  postal,  military, 

and  other  purposes,"  and  also  of  the  act  of  July  second,  eighteen 

hundred  and  sixty-four,  and  .other  acts  amendatory  of  said  flrst- 

named  act. 

JSe  it  enacted  hy  the  Senate  ama  Souse  of  Representatmes 
of  the  TTmted- States  of  America  in  Congress  assembled, '^\i3.t 
all  railroad  and  telegraph  companies  to  which  the  United 
States  has  granted  any  subsidy  in  lands  or  bonds  or  loan  of 
credit  for  the  construction  of  either  railroad  or  telegraph    Qoyemment- 
Hnes,  which,  by  the  acts  incorporating  them,  orby  anyact*^^^'^^!*^^"^^ 
amendatory  or  supplementary  thereto,  are  required  to  con- J^^||g™^^*^^^ 
struct,  maintain,  or  operate  telegraph  lines,  and  all  com-  *"■*  operate, 
panies  engaged  in  operating  said  railroad  or  telegraph  lines 
shall  forthwith  and  henceforward,  by  and  through  their  own 
respective  corporate  officers  and  employees,  maintain,  and 
operate,  for  railroad.  Governmental,  commercial,  and  all 
other  purposes,  telegraph  lines,  and  exercise  by  themselves 
alone  all  the  telegraph  franchises  conferred  upon  them  and 
obligations  assumed  by  them  under  the  acts  making  the 
grants  as  aforesaid. 

Sec.  2.  That  whenever  any  telegraph  company  which 
shall  have  accepted  the  provisions  of  title  sixty -five  of  the 
Revised  Statutes  shall  extend  its  line  to  any  station  or 
office  of  a  telegraph  line  belonging  to  any  one  of  said 
railroad  or  tetegraph  companies  referred  to  in  the  first 
section  of  this  act,  said  telegraph  company  so  extending  eg?aph1inraf**'" 
its  lines  shall  have  the  right  and  said  railroad  or  telegraph 
company  shall  allow  the  line  of  said  telegraph  company 
so  ^cteiiding  its  line  to  connect  with  the  telegraph  line 
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of  said  railroad  or  telegraph  company  to  which  it  is  ex- 
tended at  the  place  where  their  lines  may  meet,  for  the 
prompt  and  convenient  interchange  of  telegraph  business 
between  said  companies;  and  such  railroad  and  telegraph 
companies  referred  to  in  the  first  section  of  this  act  shall 
so  operate  their  respective  telegraph  lines  as  to  afford 
Equaifaciiities  equal  facilities  to  all,  without  discrimination  in  favor  of 

required.  ^  '  . 

or  against  any  person,  company,  or  corporation  whatever, 
and  shall  receive,  deliver,  and  exchange  business  with 
connecting  telegraph  lines  on  equal  terms,  and  affording 
equal  facilities,  and  without  discrimination  for  or  against 
any  one  of  such  connecting  lines;  and  such  exchange  of 
business  shall  be  on  terms  just  and  equitable. 

Sec.  3.  That  if  any  such  railroad  or  telegraph  company 
referred  to  in  the  first  section  of  this  act,  or  company 
operating  such  railroad  or  telegraph  line,  shall  refuse  or 
fail,  in  whole  or  in  part,  to  maintain,  ajid  operate  a  tele- 
graph line  as  provided  in  this  act  and  acts  to  which  this  is 

compiainte  to  supplementary,  for  the  use  of  the  Government  or  the  pub- 
interstate   Com-      ^'^  -^  '  ,  ^    . 
meree   commis-  lie,  for  commercial  and  other  purposes,  without  discrimi- 
nation, or  shall  refuse  or  fail  to  make  or  continue  such 
arrangements  for  the  interchange  of  business  with  any 
connecting  telegraph  company,  then  any  person,  company, 
corporation,  or  connecting  telegraph  company  may  apply 
for  relief  to  the  Interstate  Commerce  Commission,  whose 
Duties  of  the  duty  it  shall  thereupon  be,  under  such  rules  and  regula- 

ComnnsBion         -^  . 

wherecompiaint  tions  as  Said  Commlssion  may  prescribe,  to  ascertain  the 
facts,  and  determine  and  order  what  arrangement  is  proper 
to  be  made  in  the  particular  case,  and  the  railroad  or  tele- 
graph company  concerned  shall  abide  by  and  perform 
such  order;  and  it  shall  be  the  duty  of  the  Interstate  Com- 
merce Commission,  when  such  determination  and  order 
are  made,  to  notify  the  parties  concerned,  and,  if  necessary, 
enforce  the  same  by  writ  of  mandt^mus  in  the  courts  of  the 
United  States,  in  the  name  of  the  United  States,  at  the 
Commission  relation  df  either  of  said  Interstate  Commerce  Commis- 

may  institute  in- 

quirfesonitsowngioners:  Provided,  That  the  said  Commissioners  may  m- 

motion.  '  "^ 

stitute  any  inquiry,  upon  their  own  motion,  in  the  same 
rnanner  and  to  the  same  effect  as  though  complaint  had 
been  made. 
to?n"TGenenii  ^^^-  ^-  ^hat  in  Order  to  secure  and  preserve  to  the 
under  this  act.  Qnited  States  the  full  value  and  benedt  of  its  liens  upon 
all  the  telegraph  lines  required  to  be  constructed  by  and 
lawfully  belonging  to  said  railroad  and  telegraph  com- 
panies referred  to  in  the  first  section  of  this  act,  and  to 
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have  the  same  possessed,  used,  and  operated  in  conformity 
with  the  provisions  of  this  act  and  of  the  several  acts  to 
which  this  act  is  supplementary,  it  is  hereby  made  the 
duty  of  the  Attorney-General  of  the  United  States,  by 
proper  proceedings,  to  prevent  any  unlawful  interfer- 
ence with  the  rights  and  equities  of  the  United  States 
under  this  act,  and  under  the  acts  hereinbefore  mentioned, 
and  under  all  acts  of  Congress  relating  to  such  railroads 
and  telegraph  lines,  and  to  have  leg^.lly  ascertained  and 
finally  adjudicated  all  alleged  rights  of  all  persons  and 
corporations  whatever  claiming  in  any  manner  any  con- 
trol or  interest  of  anj"^  kind  in  any  telegtaph  lines  or 
property,  or  exclusive  rights  of  way  upon  the  lands  of 
said  railroad  companies,  or  any  of  them,  and  to  have 
all  contracts  and  provisions  of  contracts  set  aside  and 
annulled  which  have  been  unlawfully  and  beyond  their 
powers  entered  into  by  said  railroad  or  telegraph  com- 
panies, or  any  of  them,  with  any  other  person,  company, 
or  corporation. 
Seo.  6.  That  any  officer  or  agfent  of  said  railroad  or  tele- ,  Penalties    for 

.        •'  "  111    feiluretoeomply 

graph  companies,  or  of  any  company  operating  the  railroads  with  the  provi- 
and  telegraph  lines  of  said  companies,  who  shall  refuse  or  °Jg*®  /"^"^T  f 
fail  to  operate  the  telegraph  lines  of  said  railroad  or  tele-  commerce  com- 

*■  ,  .  .  .  miflsioii. 

graph  companies  under  his  control,  or  which  he  is  engaged 
in  operating,  in  the  manner  directed  in  this  act  and  by  the 
acts  to  which  it  is  supplementary,  or  who  shall  refuse  or 
Ml,  in  such  operation  and  use,  to  afford  and  secure  to  the 
Qoyeirnment  and  the  public  equal  facilities,  or  to  secure  to 
eaeh  of  said  connecting  telegraph  lines  equal  advantages 
and  facilities  in  the  interchange  of  business,  as  herein  pro- 
vided for,  without  any  discrimination  whatever  for  or 
adverse  to  the  telegraph  line  of  any  or  either  of  said  con- 
necting companies,  or  shall  refuse  to  abide  by  or  perform  or 
carry  out  within  a  reasonable  time  the  order  or  orders  of 
the  Interstate  Commerce  Commission,  shall  in  every  such 
case  of  refusal  or  failure  be  guilty  of  a  misdemeanor,  and, 
on  convifcti^i  thereof,  shall  in  every  such  case  be  fined  in  a 
sum  not  exceeding  one  thousand  dollars,  and  may  be  impris- 
oned not  less  than  six  months;  and  in  every  such  case  of 
refusal  or  failure  the  party  aggrieved  may  not  only  cause 
the  ©fficer  or  agernfe  guilty  thereof  to  be  prosecuted  under 
the  provisions  of  this  section,  but  may  also  bring  an  action  a^mi^geVJ^l 
for  the  damages  sustained  thereby  against  the  company  *''° ''^^"'"^•'*' 
whose  officer  or  agent  may  be  guilty  thereof,  in  the  circuit 
or  district  court  of  the  United  States  in  any  State  or  Terri- 
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tory  in  which  any  portion  of  the  road  or  telegraph  line  of 
said  company  may  be  situated;  and  in  case  of  suit  process 
may  be  served  upon  any  agent  of  the  company  found  in 
such  State  or  Territory,  and  such  service  shall  be  held  by 
the  court  good  and  sufficient. 

road*^and  tele-     ^^^-  ^-  '^^^^  ^*  ^^^^^  ^®  *^^  ^^^^  °^  ^^^^  ^"*^  every  One 
%''to  tiSract'to  °^  *^®  aforesaid  railroad  and  telegraph  companies,  within 
fracte''and°  a"™-  sixty  days  f rom  and  after  the  passage  of  this  act,  to  file 
ESmmSion  "^^  ^^^^  *^®  Interstate  Commerce  Commission  copies  of  all 
contracts  and  agreements  of  every  description  existing 
between  it  and  every  other  person  or  corporation  whatso- 
ever in  reference  to  the  ownership,  possession,  maintenance, 
control,  use,  or  operation  of  any  telegraph  lines,  or  prop- 
erty over  or  upon  its  rights  of  way,  and  also  a  report 
describing  with  sufficient  certainty  the  telegraph  lines  and 
property  belonging  to  it,  and  the  manner  in  which  the 
same  are  being  then  used  and  operated  by  it,  and  the 
telegraph  lines  and  property  upon  its  right  of  way  in 
which  any  other  person  or  corporation  claims  to  have  a 
title  or  interest,  and  setting  forth  the  grounds  of  such 
to'*^the"°commish  claim,  and  the  manner  in  which  the  same  are  being  then 
^*°"-  used  and  operated;  and  it  shall  be  the  duty  of  each  and 

every  one  of  said  railroad  and  telegraph  companies  annu- 
ally hereafter  to  report  to  the  Interstate  Commerce  Com- 
mission, with  reasonable  fullness  and  certainty,  the  nature, 
extent,  value,  and  condition  of  the  telegraph  lines  and 
property  then  belonging  to  it,  the  gross  earnings,  and  all 
expenses  of  maintenance,  use,  and  operation  thereof,  and 
reFusafto^  make  its  relation  and  business  with  all  connecting  telegraph 
mi'Sfon.'"  ^°™"  companies  during  the  preceding  year,  at  such  time  and  in 
such  manner  as  may  be  required  by  a  system  of  reports 
which  said  Commission  shall  prescribe;  and  if  any  of  said 
railroad  or  telegraph  companies  shall  refuse  or  fail  to  make 
such  reports  or  any  report  as  may  be  called  for  by  said 
Commission,  or  refuse  to  submit  its  books  and  records  for 
inspection,  such  neglect  or  refusal  shall  operate  as  a  for- 
Duty  of  Attor-  f eiturc,  in  each  case  of  such  neglect  or  refusal,  bf  a  sum 

ney-General      to  '  '^  ' 

prosecute.  not  less  than  one  thousand  dollars  nor  more  than  five 

thousand  dollars,  to  be  recovered  by  the  Attorney-General 
of  the  United  States,  in  the  name  and  for  the  use  and 
benefit  of  the  United  States;  and  it  shall  be  the  duty  of 
the  Interstate  Commerce  Commission  to  inform  the  Attor- 
ney-General of  all  such  cases  of  neglect  or  refusal,  whose 
duty  it  shall  be  to  proceed  at  once  to  judicially  enforce 
the  forfeitures  hereinbefore  provided. 


APPENDIX  I.  1031 

Sbo.  T.  That  nothing  in  this  act  shall  be  construed  to  gr^^^^to"'  ^- 
affect  or  impair  the  right  of  Congress,  at  any  time  here-^™™^'""""^^?^^'- 
after,  to  alter,  amend,  or  repeal  the  said  acts  hereinbefore 
mentioned;  and  this  act  shall  be  subject  to  alteration, 
amendment,  or  repeal  as,  in  the  opinion  of  Congress,  jus- 
tice or  the  public  welfare  may  require;  and  nothing  herein 
contained  shall  be  held  to  deny,  exclude,  or  impair  any 
right  or  remedy  in  the  premises  now  existing  in  the  United 
States,  or  any  authority  that  the  Postmaster-General  now 
has  under  title  sixty -five  of  the  Revised  Statutes  to  fix   Equity   rights 

■^  of    the    Govern- 

rates,  or,  of  the  Government,  to  purchase  lines  as  pro- ment  preserved. 
vided  under  said  title,  or  to  have  its  messages  given 
precedence  in  transmission. 

Public,  No.  237,  approved,  August  7,  1888,  first  session 
Fiftieth  Congress. 


An  act  requiring  common  carriers  engaged  in  interstate  commerce 
to  make  full  reports  of  all  accidents  to  the  Interstate  Commerce 
Commisaion. 

Be  it  enacted  h/  the  Senate  amd  House  of  Bepresentatvues 
of  the  United  States  of  America  in  Congress  assembled,  It 
shall  be  the  duty  of  the  general  manager,  superintendent, 
or  other  proper  officer  of  every  common  carrier  engaged   . 
in  interstate  commerce  by  railroad  to  make  to  the  Inter- 
state Commerce  Commission,  at  its  office  in  Washington, 
District  of  Columbia,  a  monthly  report,  under  oath,  of  allp^^^j^^jt'^ig^^^ 
collisions  of  trains  or  where  any  train  or  part  of  a  train  accidents. 
accidentally  leaves  the  track,  and  of  all  accidents  which 
may  occur  to  its  passengers  or  employees  while  in  the 
service  of  such  common  carrier  and  actually  on  duty, 
which  report  shall  state  the  nature  and  causes  thereof, 
and  the  circumstances  connected  therewith. 

Sec.  2.  That  any  common  carrier  failing  to  make  such^^ji^^g'^^Jo 
report  within  thirty  days  after  the  end  of  any  month  shall  days'' iiter^  end 
be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction  mildemeano^  * 
thereof  by  a  court  of  competent  jurisdiction,  shall  be  pun-    penalty. 
ished  by  a  fine  of  not  more  than  one  hundred  dollars  for 
each  and  every  offense  and  for  every  day  during  which  it 
shall  fail  to  make  such  report  after  the  time  herein  speci- 
fied for  making  the  same. 

Sec.  3.  That  neither  said  report  nor  any  part  theref  ^^  Reports^not  to 
shall  be  admitted  as  evidence  or  used  for  any  purpose  denoeagainstthe 
against  such  railroad  so  making  such  report  in  any  suit  or 
action  for  damages  growing  out  of  any  matter  mentioned 
in  said  report. 
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Form  oJ  report.  Sec.  4.  That  the  Interstate  Commerce  Commission  is 
authorized  to  prescribe  for  such  common  carriers  a  method 
and  form  for  making  the  reports  in  the  foregoing  section 
provided. 

Public,  No.  171,  approved,  March  3, 1901,  second  session 
Fifty-sixth  Congress. 


An  act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatvd^ 
of  the  United  States  of  America  in  Congress  assemMed, 
contracts.com-     SECTION  1.  Everv  contract,  combination  in  the  form  of 

bmations  inform  ,  "'  ■^      ,  .  /.         i 

oi  trust  or  other- trustor  otherwise, or  conspiracy, in  restramt  of  tradeorcom- 

wise,  or  conspir-  '  if.  'in 

aciea,  in  re- mcrce  among  the  several  States,  or  with  foreign  nations, 
or  commerceis  hereby  declared  to  be  illegal.     Every  person  who  shall 

among  the  states  •'  *'  .  ,  ,  . 

or  with  foreign  make  any  such  contract  or  engage  in  any  such  combina- 

nations illegal.  ■'  .  ,     n    ,        j  j  m.  j.  •    j 

Penalty.         tion  or  Conspiracy,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 
ing*hi™moSop?-     ®^^'  ^'  Evcry  person  who  shall  monopolize,  or  attempt 
mildemeinor.  °^  *°  monopolize,  or  Combine  or  conspire  with  any  other  per- 
son or  persons,  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  States,  or  with  foreign  na- 
tions, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
Penalty.         conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of 
the  court. 
Contracts, com-     Sec.  3.  Every  contract,  combination  in  form  of  trustor 

bmations  in  form  . 

of  trustor  other- otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 

wise,  or  conspir-  '  t-         j  j 

strairit'of^trade^'^  ^^^  Territory  of  the  United  States  or  of  the  District  of 
or  commerce  In  Columbia,  or  in  restraint  of  trade  or  commerce  between 

or  between  Ter-  ' 

ni»ries   or  be- any  such  Territory  and  another,  or  between  any  such  Tet- 

tween  District  ot       •'  ^  '  •' 

Columbia  andritory  or  Territories  and  any  State  or  States  ortheDis- 

Temtories  or  be-  •'  ■'  .  ■ 

tween Territories  trict  of  Columbia,  Or  With  foreign  nations,  or  between  the 

or     District     of  707 

Columbia    and  District  of  Columbia  and  any  State  or  States  or  foreign 

states  or  foreign         .  •     1         ■,         t      ■,         -,     •^^         ,        -n  1 

nations  illegal,    nations,  IS  hereby  declared  illegal.     Every  person  who 
shall  make  any  such  contract  or  engage  in  any  such  com- 
bination or  conspiracy  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof ^  shall  be  punished  by 
Penalty.        gjjg  jjo^  exceeding  five  thousand  dollars,  or  by  imprison- 
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ment  not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 
Sec.  4.  The  several  circuit  courts  of  the  United  States   courts  may 

prevent  and  re- 
are  hereby  invested  with  j urisdiction  to  prevent  and  restrain  strain  violations. 

violations  of  this  act;  and  it  shall  be  the  duty  of  the  sev- 
eral district   attorneys  of   the   United   States,  in  their    suits  brought 
respective  districts,  under  the  direction  of  the  Attorney- district  attor- 
General,  to  institute  proceedings  in  equity  to  prevent  and  rection  of  Attor- 
restrain  such  violations.     Such  proceedings  may  be  by  way 
of  petition  setting  forth  the  case  and  praying  that  such 
violation  shall  be  enjoined  or  otherwise  prohibited.     When 
the  parties  complained  of"  shall  have  been  duly  notified  of 
such  petition  the  court  shall  proceed,  as  soon  as  may  be, 
to  the  hearing  and  determination  of  the  case;  and  pending 
such  petition  and  before  final  decree  the  court  may  at  any    Temporary  re- 

,  ,  .    .  ',  ,  .    .   .        straining  orders. 

time  make  such  temporary  restraimng  order  or  prohibition 
as  shall  be  deemed  just  in  the  premises. 
Seg.  5.  Whenever  it  shall  appear  to  the  court  before   Additional 

^^  parties    may   be 

which  any  proceeding  under  section  four  of  this  act  may  summoned, 
be  pending  that  the  ends  of  justice  require  that  other 
parties  should  be  brought  before  the  court,  the  court  may 
cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not;  and  subpoenas  to    service  of  sub- 
that  end  may  be  served  in  any  district  by  the  marshal  ^'*''*^' 
thereof. 

Sec.  6.  Any  property  owned  under  amy  contract  or  by  condeSSationol 
any  combination,  or  pursuant  to  any  conspiracy  (and  being  pj^oPg^r^ty^^^ 
the  subject  thereof)  mentioned  in  section  one  of  this  act,  portation. 
and  being  in  the  course  of  transportation  from  one  State 
to  another,  or  to  a  foreign  country,  shall  be  forfeited  to 
the  United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  those  provided  by  law  for  the  for- 
feiture, seizure,  and  condemnation  of  property  imported 
into  the  United  States  contrary  to  law. 

Sec.  T.  Any  person  who  shall  be  injured  in  his  business .  Persons  in- 

•>   '^  •>  jured    may    re- 

or  property  by  anv  other  person  or  corporation  by  reason  cover  threefold 

^      r       ,;      J        ^  i  i  ^  damages  and  at- 

of  anything  forbidden  or  declared  to  be  unlawful  by  this  tomey's  fee. 
act,  may  sue  therefor  in.  any  circuit  court  of  the  United 
States  in  the  district  in  which  the  defendant  resides  or  is 
found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained,  and 
the  costs  of  suit,  including  a  reasonablfe  attorney's  fee. 

Sec.  8.  Thattheword"person,"or"persons,"wherever    "Person"    or 
used  in  this  act  shall  be  deemed  to  include  corporations  flned!°°^ 
and  associations  existing  under  or  authorized  by  the  laws 
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of  either  the  United  States,  the  laws  of  any  of  the  Terri- 
tories, the  laws  of  any  State,  or  the  laws  of  any  foreign 
country. 

Public,  No.  190,  approveH  July  2,  1890,  first  session 
Fifty-first  Congress. 

[Extract  from  the  Wilson  TarifE  Act,  second  session  Fifty-third  Congress.] 

Trusts,  etc.,  in     Seo.  73.    That  everv  combination,  conspiracy,  trust, 

restraint  of   im-  .     i  ,         i      ,  i  ,  , 

port  trade  de-  agreement,  or  contract  is  hereby  declared  to  be  contrary 
to  public  policy,  illegal,  and  void,  when  the  same  is  made 
by  or  between  two  or  more  persons  or  corporations  either 
of  whom  is  engaged  in  importing  any  article  from  any 
foreign  country  into  the  United  States,  and  when  such 
combination,  conspiracy,  trust,  agreement,  or  contract  is 
intended  to  operate  in  restraint  of  lawful  trade,  or  free 
competition  in  lawful  trade  or  commerce,  or  to  increase 
the  market  price  in  any  part  of  the  United  States  of  any 
article  or  articles  imported  or  intended  to  be  imported 
into  the  United  States,  or  of  any  manufacture  into  which 

Penalty.  such  imported  article  enters  or  is  intended  to  enter.  Every 
person  who  is  or  shall  hereafter  be  engaged  in  the  impor- 
tation of  goods  or  any  commodity  from  any  foreign 
country  in  violation  of  this  section  of  this  Act,  or  who 
shall  combine  or  conspire  with  another  to  violate  the  same, 
is  guilty  of  a  misdemeanor,  and,  on  conviction  thereof  in 
any  court  of  the  United  States,  such  person  shall  be  fined 
in  a  earn  not  less  than  one  hundred  dollars  and  not  exceed- 
ing five  thousand  dollars,  and  shall  be  further  punished 
by  imprisonment,  in  the  discretion  of  the  court,  for  a 
term  not  less  than  three  months  nor  exceeding  twelve 
months. 

Jurisdiction  of  Sec.  74.  That  the  several  circuit  courts  of  the  United 
States  are  hereby  invested  with  jurisdiction  to  prevent 
and  restrain  violations  of  section  seventy -three  of  this 
Act;  and  it  shall  be  the  duty  of  the  several  district  attor- 
neys of  the  United  States,  in  their  respective  districts, 
under  the  direction  of  the  Attorney-General,  to  institute 
proceedings  in  equity  to  prevent  and  restrain  such  viola- 

Proceedings.  tions.  S'uch  proceedings  may  be  by  way  of  petitions  set- 
ting forth  the  case  and  praying  that  such  violations  shall 
be  enjoined  or  otherwise  prohibited.  When  the  parties 
complained  of  shall  have  been  duly  notified  of  such  peti- 
tion the  court  shall  proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the  case;  and  pending  such 
petition  and  before  final  decree,  the  court  may  at  any  time 
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make  such  temporary  restraining  order  or  prohibition  as 
shall  be  deemed  just  in  the  premises. 

Sec.  75.  That  whenever  it  shall  appear  to  the  court ^|?^^f"j,^8 
before  which  any  proceeding  under  the  seventy-fourth  *'^- 
section  of  this  Act  may  be  pending,  that  the  ends  of  justice 
require  that  other  parties  should  be  brought  before  the 
court,  the  court  may  cause  them  to  be  summoned,  whether 
they  reside  in  the  district  in  which  the  court  is  held  or  not; 
and  subpoenas  to  that  end  niay  be  served  in  any  district 
by  the  marshal  thereof. 

Sec.  76.  That  any  property  owned  under  any  contract  ^^j^orfeiture,  etc 
or  by  any  combination,  or  pursuant  to  any  conspiracy '^''t^'^  i"/ *™s'- 
(and  being  the  subject  thereof)  mentioned  in  section 
seventy -three  of  this  Act,  and  being  in  the  course  of  trans- 
portation from  one  State  to  another,  or  to  or  from  a 
Territory,  or  the  District  of  Columbia,  shall  be  forfeited 
to  the  United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  those  provided  by  law  for  the  forfeiture, 
seizure,  and  condemnation  of  property  imported  into  the 
United  States  contrary  to  law. 

Sec.  77.  That  any  person  who  shall  be  injured  in  his .  suits  by  partie« 

,  injured. 

business  or  property  by  any  other  person  or  corporation 
by  reason  of  anything  forbidden  or  declared  to  be  unlaw- 
ful by  this  Act  may  sue  therefor  in  any  circuit  court  of 
the  United  States  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  the  damages  by  him  Damages, 
sustained,  and  the  costs  of  suit,  including  a  reasonable 
attorney's  fee. 

[Note  by  the  Depabtment  of  State. — ^The  foregoing  ^g^^^^'^"-^'^ 
act  having  been  presented  to  the  President  of  the  United  fg^e^idaitA^^ 
States  for  his  approval,  and  not  having  been  returned  by  third^ongressf 
him  to  the  house  of  Congress  in  which  it  originate?!  within 
the  time  prescribed  by  the  Constitution  of  the  United 
States,  has  become  a  law  without  his  approval.]    August 
27,1894. 


[Extract  from  the  Dingley  tariff  act,  first  session  PIfty-flfth  Congress.] 

*    *    *    And  'Provided  further.  That  nothing  in  this   Trusts,  etc.,  in 

,  ,  .  jx        restramt  of  un- 

Act  shall  be  construed  to  repeal  or  m  any  manner  anect  port  trade  void. 
the  sections  numbered  seventy-three,  seventy-four,  sev- 
enty-five, seventy-six,  and  seventy-seven  of  an  Act  en- 
titled ''An  Act  to  reduce  taxation,  to  provide  revenue  for 
the  GovernmeDt,  and  for  other  purposes,"  which  became 


cases. 


1036  APPENDIX   I. 

a  law  on  the  (twenty -eighth) "  day  of  August,  eighteen 
hundred  and  ninety-four. 

Public,  No.  11,  approved,  July  24,  1897,  first  session 
Fifty-fifth  Congress. 

An  act  to  expedite  the  hearing  and  determination  of  suits  in  equity 
pending  or  hereafter  brought  under  the  act  of  July  second,  eight- 
een hundred  and  ninety,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  "An  act  to 
regulate  commerce,"  approved  February  fourth,  eighteen  hundred  , 
and  eighty-seven,  or  any  other  acts  having  a  like  purpose  that  may 
be  hereafter  enacted. 

Expedition  of  Be  it  enacted  Tyy  the  Senate  and  Souse  of  Mepresentati/ues 
of  the  United  States  of  America  in  Congress  assembled,  That 
in  any  suit  in  equity  pending  or  hereafter  brought  in  any 
circuit  court  of  the  United  States  under  the  Act  entitled 
"An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  approved  July  second,  eighteen 
hundred  and  ninety,  "An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  Acts  having  a  like  purpose  that  here- 
after may  be  enacted,  wherein  the  United  States  is  com- 
plainant, the  Attorney-General  may  file  with  the  clerk  of 
such  court  a  certificate  that,  in  his  opinion,  the  case  is 
of  general  public  importance,  a  copy  of  which  shall  be 

Hearing  before  immediately  furnished  by  such  clerk  to  each  of  the  circuit 
three  ju  ges.  judges  of  the  circuit  in  which  the  case  is  pending.  There- 
upon such  case  shall  be  given  precedence  over  others  and 
in  every  way  expedited,  and  be  assigned  for  hearing  at 
the  earliest  practicable  day,  before  not  less  than  three  of 
the  circuit  judges  of  said  circuit,  if  there  be  three  or  more; 
and  if  there  be  not  more  than  two  circuit  judges,  then 

Review  by  su-  before  them  and  such  district  judge  as  they  may  select. 

cSmcate"^  ""  III  the  event  the  judges  sitting  in  such  case  shall  be  divided 

in  opinion,  the  case  shall  be  certified  to  the  Supreme  Court 

for  review  in  like  manner  as  if  taken  there  by  appeal  as 

hereinafter  provided. 

Appeal  to  Su-  Sec.  2.  That  in  every  suit  in  equity  pending  or  hereafter 
preme  our .  ^j.Qugj,j  j^  ^ny  circuit  court  of  the  United  States  under 
any  of  said  Acts,  wherein  the  United  States  is  complain- 
ant, including  cases  submitted  but  not  yet  decided,  an 
appeal  from  the  final  decree  of  the  circuit  court  will  lie 
only  to  the  Supreme  Court  and  must  be  taken  within  sixty 
days  from  the  entry  thereof:  Provided,  That  in  any  case 
where  an  appeal  may  have  been  taken  from  the  final  decree 

"The  above  date  is  incorrect.    It  should  read  August  27,  1894.    See 
Supp.  Rev.  Stat.,  volume  2,  pages  333, 334. 
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of  a  circuit  coui-tto  the  circuit  court  of  appeals  before  this 
Act  takes  effect,  the  case  shall  proceed  to  a  final  decree 
therein,  and  an  appeal  may  be  taken  from  such  decree  to    ^^"^p*'™- 
the  Supreme  Court  in  the  manner  now  provided  by  law. 

Public,  No.  82,  approved,  February  11,  1903,  second 
session  Fifty-seventh  Congi'ess. 


[Extract  from  Department  of  Commerce  and  Labor  act,  second  session  Fifty- 
seventh  Congress.] 

Sec.  6.  That  there  shall  be  in  the  Department  of  Com-  ^^^^^^ "'  *'"" 
merce  and  Labor  a  bureau  to  be  called  the  Bureau  of  Cor- 
porations, and  a  Commissioner  of  Corporations,  Tii^ho  shall  of  coroSrattoSr 
be  the  head  of  said  bureau,  to  be  appointed  by  the  Presi- 
,  dent,  who  shall  receive  a  salary  of  five  thousand  dollars 
per  annum.     There  shall  also  be  in  said  bureau  a  deputy    pej>uty   com- 

•      •  1111  .'i  oi  11  miasioner. 

commissioner,  who  shall  receive  a  salary  of  three  thousand 
five  hundred  dollars  per  annum,  and  who  shall,  in  the  . 
absence  of  the  Commissioner,  act  as  and  perform  the 
duties  of  the  Commissioner  of  Corporations,  and  who  shall 
perform  such  other  duties  as  may  be  assigned  to  him  by 
the  ■Secretary  of  Commerce  and  Labor  or  by  the  said 
Commissioner.  -  There  shall  also  be  in  the  said  bureau  a 
chief  clerk  and  such  special  ageqts,  clerks,  and  other  Employees. 
employees  as  may  be  authorized  by  law. 

The  said  Commissioner  shall  have  power  and  authority  to^in™^Vfg°ate 
to  make,  under  the  direction  and  control  of  the  Secretary  jiriniPSook'com- 
of  Commerce  and  Labor,  diligent  investigation  into  theEtaatfon^ex"c°^t 
organization,  conduct,  and  management  of  the  business  of  rie™™nd"gather 
any  corporation,  joint  stock  company,  or  corporate  combi-  d°'t ™?e'Sabie 
nation  engaged  in  the  commerce  among  the  several  States  mi ifrrec'oDi^ 
and  with  foreign  nations,  excepting  common  carriers  sub-  cor^ess.'°"'  *° 
ject  to  "An  act  to  regulate  Commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  to  gather 
such  information  and  data  as  will  enable  the  President  of 
the  United  States  to  make  recommendations  to  Congress 
for  legislation  for  the  regulation  of  such  commerce,  and  to 
,  report  such  data  to  the  President  from  time  to  time  as  he 
shall  require;  and  the  information  so  obtained  or  as  much 
thereof  as  the  President  may  direct  shall  be  made  public.    „ 

■1.11  11         i-iii.  Power  of  Com- 

In  order  to  accomplish  the  purposes  declared  m  the  tore-  missionerof  oor- 

o    1  .  .  I  •  T  ,-<  •     •  1     11  1  porations  in  re- 

ffoiner  part  of  this  section,  the  said  Commissioner  shall  nave  speet  to  corpora- 

,  .         ,  ,  ,..  ,,     t>ons  and  com- 

and  exercise  the  same  power  and  a.uthority  in  respect  to  wnations  same 

.    .  ,  .  1  1  •      x-  S     as  tliat  exercised 

corporations,  lomt  stock  companies,  and  combinations  sub-  by  interstate 
■     i  J.     XI  ,   .  1  .  •  i  J         xu     T   i        Commerce  Com- 

lect  to  the  provisions  hereoi,  as  is  conferred  on  the  Inter-  mission  m  re- 

.    .       ^  r^  ...  -jtiAxx  IX    speotof  common 

state  Commerce  Commission  m  said     Act  to  regulate  carriers,  so  far  as 
'  comirierce"  and  the  amendments  thereto  in  respect  to  com- 
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mon  carriers  so  far  as  the  same  may  be  applicable,  includ- 
ing the  right  to  subpoena  and  compel  the  attendance  and 
testimony  of  witnesses  and  the  production  of  documentary 
evidence  and  to  administer  oaths.  All  the  requirements, 
testTt?iS"'^  wi>  obligations,  liabilities,and  immunities  imposed  or  conferred 
neeses.  ^^  ^^^^  "Act  to  regulate  commerce"  and  by  "An  Act  in 

relation  to  testimony  before  the  Interstate  Commerce  Com- 
mission," and  so  forth,  approved  February  eleventh,  eight- 
een hundred  and  ninety-three,  supplemental  to  said  "Act 
to  regulate  commerce,"  shall  also  apply  to  all  persons  who 
may  be  subpoenaed  to  testify  as  witnesses  or  to  produce 
documentary  evidence  in  pursuance  of  the  authority  con- 
ferred by  this  section. 
and"  pubUcattoS  I*  shall  also  be  the  province  and  duty  of  said  bureau, 
of  mJormation.  under  the  direction  of  the  Secretary  of  Commerce  and 
Labor,  to  gather,  compile,  publish,  and  supply  useful  in- 
formation concerning  corporations  doing  business  within 
the  limits  of  the  United  States  as  shall  engage  in  inter- 
state commerce  or  in  commerce  between  the  United  States 
and  any  foreign  country,  including  corporations  engaged 
in  insurance,  and  to  attend  to  such  other  duties  as  may  be 
hereafter  provided  by  law. 

Public,  No.   87,  approved  February  14,  1903,  second 
session  Fifty-seventh  Congress. 


'An  act  to  further  regulate  commerce  with  foreign  nations  and  among 

the  States. 

-Be  it  enacted  hy  the  Senate  a/iid  House  of  Represeniatwes 
of  the  United  States  of  America  m  Congress  assemiled, 
ratton'SweiP'as    ^^*'  ^.ny thing  done  or  omitted  to  be  done  by  a  corpora- 
uafbfe^to'^conTic-^^'''^  common  Carrier,  subject  to  the  Act  to  regulate  com- 
meano?'  ^°^^^'  merce  and  the  Acts  amendatory  thereof  which,-  if  done  or 
omitted  to  be  done  by  any  director  or  officer  thereof,  or 
any  receiver,  trustee,  lessee,  agent,  or  person  acting  for 
or  employed  by  such  corporation,  would  constitute  a  mis- 
demeanor under  said  Acts  or  under  this  Act  shall  also  be 
Penalty.         held  to  be  a  misdemeanor  committed  by  such  corporation, 
and  upon  conviction  thereof  it  shall  be  subject  to  like 
penalties  as  are  prescribed  in  said  Acts  or  by  this  Act  with 
reference  to  such  persons  except  as  such  penalties  are 
Failure  of  car-  herein  changed.    The  willful  failure  upon  the  part  of  any 
rates  or  observe  carrier  Subject  to  said  Acts  to  file  and  publish  the  tariffs 

tariffs  a   misde-  .  -^      ,  >ii  .iaj  i*j.i 

meanor.  or  ratcs  and  charges  as  required  by  said  Acts  or  strictly 

to  observe  such  tariffs  until  changed  according  to  law, 
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shall  be  a  misdemeanor,  and  upon  conviction  thereof  the 

corporation  offending  shall  be  subject  to  a  fine  of  not  less    Penalty. 

than  one  thousand  dollars  nor  more  than  twenty  thousand 

dollars  for  each  offense;  and  it  shall  be  unlawful  for  any 

person,  persons,  or  corporation  to  offer,  grant,  or  give  or  (o^'oa^j™®*  n"/ 

to  solicit,  accept,  or  receive  any  rebate,  concession,  or  dis-si^?-  «oAcit,  ao- 

'  -r   '  J  7  7  cept,  or  receive 

crimination  in  respect  of  the  transportation  of  any  prop-  *„g,^^  ^^ 
erty  in  interstate  or  foreiiarn  commerce  by  any  common  <f  other  conces- 

"^  ^  ./J  sion  or  discnzni- 

carrier  subject  to  said  Act  to  regulate  commerce  and  the  nation. 
Acts  amendatory,  thereto  whereby  any  such  property  shall 
by  any  device  whatever  be  transported  at  a  less  rate  than 
that  named  in  the  tariffs  published  and  filed  by  such 
carrier,  as  is  required  by  said  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereto,  or  whereby  any  other 
advantage  is  given  or  discrimination  is  practiced.     Every    Penalty, 
person  or  corporation  who  shall  offer,  grant,  or  give  or 
solicit,  accept  or  receive  any  such  rebates,  concession,  or 
discrimination  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  a  fine  of 
not  less  than  one  thousand  dollars  nor  more  than  twenty 
thousand  dollars.     In  all  convictions  occurring  after  the  pe^,S^*'a  b  o"- 
passage  of  this  Act  for  offenses  under  said  Acts  to  regu-  »8iied. 
late  commerce,  whether  committed  before  or  after  the 
passage  of  this  Act,  or  for  offenses  under  this  section,  no 
penalty  shall  be  imposed  on  the  convicted  party  other  than 
the  fine  prescribed  by  law,  imprisonment  wherever  now 
prescribed  as  part  of  the  penalty  being  hereby  abolished.     ' 
Every  violation  of  this  section  shall  be  prosecuted  in  any  trfet'^'in '  which 
court  of  the  United  States  having  jurisdiction  of  crimes  «5^||j,^™»y   ^ 
within  the  district  in  which  such  violation  was  committed 
or  through  which  the  transportation  may  have  been  con- 
ducted; and  whenever  the  offense  is  begun  in  one  juris- 
diction and  completed  in  another  it  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  either 
jurisdiction  in  the  same  manner  as  if  the  offense  had  been 
actually  and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  sec-o/a|ent  t^'be 
tion  the  act,  omission,  or  failure  of  any  officer,  agent,  or  oi^*?!™*'*  *"* , 
other  person  acting  for  or  employed  by  any  common  car- 
rier acting  within  the  scope  of  his  employment  shall  in 
every  case  be  also  deemed  to  be  the  act,  omission,  or  fail- 
ure of  such  carrier  as  well  as  that  of  the  person.     When- 
ever any  carrier  files  with  the  Interstate  Commerce  Com-  J^^^^'^^'*  P^ 
mission  or  publishes  a  particular  rate  under  the  provisions  ^  ^|^'f  |^^ 
of  the  Act  to  regulate  commerce  or  Acts  amendatory  ^"^l^i"^^^"- 
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thereto,  or  pai'ticipates  in  any  rates  so  filed  or  published, 
that  rate  as  against  such  carrier,  its  officers,  or  agents  in 
any  prosecution  begun  under  this  Act  shall  be  conclusively 
deemed  to  be  the  legal  rate,  and  any  departure  from  such 
rate,  or  any  offer  to  depart  therefrom,  shall  be  deemed  to 
be  an  offense  under  this  section  of  this  Act. 
esteTin^  matte     Sec.  2.  That  in  any.  proceeding  for  the  enforcement  of 
blfore  interSe  ^^6  provisions  of  the  statutcs  relating  to  interstate  com- 
SiSton^^or^  cS-  merce,  whether  such  proceedings  be  instituted  before  the 
be'made'partfel  Interstate  Commerce  Commission  or  be  begun  originally 
™ct  to^'ordliTorin  ^^Y  circuit  court  of  the  United  States,  it  shall  be  lawful 
decrees.  ^  include  as  parties,  in  addition  to  the  carrier,  all  persons 

interested  in  or  affected  by  the  rate,  regulation,  or  prac- 
tice under  consideration,  and  inquiries,  investigations, 
orders,  and  decrees  may  be  made  with  reference  to  and 
against  such  additional  parties  in  the  same  manner,  to  the 
same  extent,  and  subject  to  the  same  provisions  as  are  or 
shall  be  authorized  by  law  with  respect  to  carriers. 
Proceedings  to     Qec.  3.  That  whenever  the  Interstate  Commerce  Com- 

enjoinorrestrain 

"^uSiSkI^  rates  i^isaion  shall  have  reasonable  ground  for  belief  that  any 
or  any  discrimi- pojjjjjjon  Carrier  is  engaged  in  the  carriage  of  passengers 

nation      prohib-  .  , 

ited    by  law  or  freight  traffic  between  given  points  at  less  than  the 

against    earners  "  b  f 

and partiesinter-  published  ratcs  on  file,  or  is  committing  any  discrimina- 

ested  m  traffic.      ^  '  to         J 

tions  forbidden  by  law,  a  petition  may  be  presented  alleg- 
ing such  facts  to  the  circuit  court  of  the  United  States 
sitting  in  equity  having  jurisdiction;  and  when  the  act 
complained  of  is  alleged  to  have  been  committed  or  as 
being  committed  in  part  in  more  than  one  judicial  district 
or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and  deter- 
mined in  either  such  judicial  district  or  State,  whereupon 
it  shall  be  the  duty  of  the  court  summarily  to  inquire  into 
the  circumstances,  upon  such  notice  and  in  such  manner 
as  the  court  shall  direct  afid  without  the  formal  pleadings 
and  proceedings  applicable  to  ordinary  suits  in  equity,  and 
to  make  such  other  persons  or  corporations  parties  thereto 
as  the  court  may  deem  necessary,  and  upon  being  satisfied 
of  the  truth  of  the  allegations  of  said  petition  said  court 
shall  enforce  an  observance  of  the  published  tariffs  or  direct 
and  require  a  discontinuance  of  such  discrimination  by 
proper  orders,  writs,  and  process,  which  said  orders,  writs, 
and  process  may  be  enforceable  as  well  against  the  parties 
interested  in  the  traffic  as  against  the  carrier,  subject  to 
the  right  of  appeal  as  now  provided  by  law.  It  shall  be 
the  duty  of  the  several  district  attorneys  of  the  United 
States,  whenever  the  Attorney-General  shall  direct,'eitker 
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of  his  own  motion  or  upon  the  request  of  the  Interstate 
Commerce  Commission,  to  institute  and  prosecute  such   suoh  proceed- 
proceedings,  and  the  proceedings  provided  for  by  this  Act  prevent  "'actioSs 
shall  not  preclude  the  bringing  of  suit  for  the  recovery  damalesorotter 
of  damages  by  any  party  injured,  or  any  other  action  fz'^e'd'by  act  to  reg- 
provided  by  said  Act  approved  February  fourth,  eighteen  OT^'ImTiSSlnte 
hundred  and  eighty-seven,  entitled  An  Act  to  regulate  com-  *'^*^'*'°'- 
merce  and  the  Acts  amendatory  thereof.     And  in  proceed- 
ings under  this  Act  and  the  Acts  to  regulate  commerce  the    compulsory 
said  courts  shall  have  the  power  to  compel  the  attendance  tettoony  of  w^t 
of  witnesses,  both  upon  the  part  of  the  carrier  and  the  ship-  SSon'^of'^books 
per,  wh()  shaU  be  required  to  answer  on  all  subjects  relat- ^""^  ^*^®'^" 
ing  directly  or  indirectly  to  the  matter  in  controversy, 
and  to  compel  the  production  of  all  books  and  papers,  both 
of  the  carrier  and  the  shipper,  which  relate  directly  or  indi- 
rectly to  such  transaction;  the  claim  that  such  testimony 
or  evidence  may  tend  to  criminate  the  person  giving  such    immunity    to 
evidence  shall  not  excuse  such  person  from  testifying  or  nlies.™^  ^''' 
such  corporation  producing  its  books  and  papers,  but  no 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  hejnay  testify  or  produce  evidence 
documentary  or  otherwise  in  such  proceeding:  Provided, 
That  the  provisions  of  an  Act  entitled  "An  Act  to  expedite    Expediting  act 

■,.,.,  .       .  -^  of  Feb.  11,  1903, 

the  heanng  and  determination  of  suits  m  equity  pending;  or  to  apply  in  eases 

1  1         lA  nrii-T  presented  under 

hereafter  brought  under  the  Act  of  July  second,  eighteen  direction  of  At^ 

°  ,1/  'o  torney-General 

hundred  and  ninety,  entitled  'An  Act  to  protect  trade  mnanie  of inter- 

,      "  .  '  , ,       ,  state   Commerce 

and  commerce  against  unlawful  restraints  and  monopolies,  commission. 
'An  Act  to  regulate  commerce,'  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  any  other  Acts  hav- 
ing a  like  purpose  that  may  be  hereafter  enacted,  approved 
February  eleventh,  nineteen  hundred  and  three,"  shall 
apply  to  any  case  prosecuted  under  the  direction  of  the 
Attorney-General  in  the  name  of  the  Interstate  Commerce 
Commission. 

Sec.  4.  That  all  Acts  and  parts  of  Acts  in  conflict  with  j^conflj^ctiu?  ■ 
the  provisions  of  this  Act  are  hereby  repealed,  but  such 
repeal  shall  not  affect  causes  now  pending  nor  rights 
which  have  already  accrued,  but  such  causes  shall  be  pros- 
ecuted to  a  conclusion  and  such  rights  enforced  in  a  man- 
ner heretofore  provided  by  law  and  as  modified  by  the 
provisions  of  this  Act.  \« 

Sec.  5.  That  this  Act  shall  take  effect  from  its  passage. 

PuMie,  No.  103,  approved,  February  19,  1903,  second  i 

session  Fifty  seventh  Congress. 
BT— VOL  5—05 66 
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[Extract  from  legislative,  executive,  and  judicial  appropriation  act,  second  session 
Fifty-seventh  Congress.] 

Appropriation     That  for  the  enforcement  of  the  provisions  of  the  Act 

ot  Attorney-  ,,  ,   _ 

General  to  en- entitled  "An  Act  to  rearulate  commerce,"  approved  Feb- 

force    interstate  =  n     .    i 

commerce  andfuarv  fourth,  eighteen  hundred  and  eighty -seven,  and  all 
Acts  amendatory  thereof  or  supplemental  thereto,  and  of 
the  Act  entitled  "An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  approved 
July  second,  eighteen  hundred  and  ninety,  and  all  Acts 
amendatory  thereof  or  supplemental  thereto,  and  sections 
seventy -three,  seventy -four,  seventy-five,  and  seventy-six 
of  the  Act  entitled  "An  Act  to  reduce  taxation,  to  provide 
revenue  for  the  Government,  and  for  other  purposes," 
approved  August  twenty-seventh,  eighteen  hundred  and 
ninety-four,  the  sum  of  five  hundred  thousand  dollars,  to 
be  immediately  available,  is  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  heretofore  appropriated,  to 
be  expended  under  the  direction  of  the  Attorney-General 
in  the  employment  of  special  counsel  and  agents  of  the 
Department  of  Justice  to  conduct  proceedings,  suits,  and 
prosecutions  under  said  Acts  in  the  courts  of  the  United 
Immunity  t  o  States :  Provided,  That  no  person  shall  be  prosecuted  or 

testifying    wit-  '  ■\  r      r   • 

nesses.  be  Subjected  to  any  penalty  or  forfeiture  for  or  on  account 

of  any  transaction,  matter,  or  thing  concerning  which  he 
may  testify  or  produce  evidence,  documentary  or  other- 
wise, in  any  proceeding,  suit,  or  prosecution  under  said 

cepted^""^^  ''-''"Acts:  Provided  further ,  That  no  person  so  testifying  shall 
be  exempt  from  prosecution  or  punishment  for  perjury 
committed  in  so  testifying. 

Public,  No.  115,  approved,  February  25,  1903,  second 
session  Fifty -seventh  Congress. 


[Extract  from  general  deficiency  act,  second  session  Fifty-seventh  Congress.] 

That  under,  and  to  be  paid  from,  the  appropriation  of 
five  hundred  thousand  dollars  for  the  enforcement  of  the 
provisions  of  the  Act  entitled  "An  Act  to  regulate  com- 
merce," approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  and  all  Acts  amendatory  thereof  or  supple- 
mental thereto,  and  other  Acts  mentioned  in  said  appro- 
priation, made  in  the  legislative,  executive,  and  judicial 
appropriation  Act  for  the  fiscal  year  nineteen  hundred  and 
four,  the  President  is  authorized  to  appoint,  by  and  with 
Assistant  to  At- the  advice  and  consent  of  the  Senate,  an  assistant  to  the 

tomey-General.     ,  _,  i       .  ,  .  , 

Attorney-General  with  compensation  at  the  rate  of  seven 
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thousand  dollars  per  anTum  and  an  Assistant  Attorney-  to^i^y-General*" 
General  at  a  compensation  at  the  rate  of  five  thousand  dol- 
lars per  annum;  and  the  Attorney-General  is  authorized 
to  appoint  and  employ,  without  reference  to  the  rules  and. 
regulations  of  the  civil  service,  two  confidential  clerks  at^j^^nfldentiai 
a  compensation  at  the  rate  of  one  thousand  six  hundred 
dollars  each  per  annum,  to  be  paid  from  said  appropria- 
tion.   Said  assistant  to  the  Attorney-General  and  Assist- 
ant Attorney-General  shall  perform  such  duties  as  may  be 
required  of  them  by  the  Attorney -General. 

Public,  No.  156,  approved,  March  3, 1903,  second  sessiou 
Fifty-seventh  Congress. 
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Act  to  regulate  commerce,  Public  No.  41,  approved  February  4,  1887,. 

second  session,  Forty-ninth  Congress 1003-1022 

Section  6  (as  amendedMarch  2,  1889),  printing  and  posting  of  schedules 
of  rates,  fares,  and  charges 1005-1008 

Section  10  (as  amended  March  2,  1889),  penalties  for  violation  of  act  by 
carriers  or  when  the  carrier  is  a  corporation 1009-1011 

Section  12  (as  amended  Marcb  2,  1889,  and  February  10,  1891),  power 
and  duty  of  Commission  to  inquire  into  business  of  carriers 1012-1014 

Section  14  (as  amended  March  2,  1889),  Commission  must  make  report  of 
investigations 1014^1015 

Section  16  (as  amended  March  2,  1889),  petition  to  United  States  courts 
in  cases  of  disobedience  to  order  of  Commission 1015-1018 

Section  17  (as  amendedMarch  2,  1889),  Interstate  Commerce  Commission 
form  of  procedure 1018-1019 

Section  18  (as  amended),  salaries  of  Commissioners;  secretary,  how  ap- 
pointed; salary  of  employees;  oflBce  and  supplies 1019 

Section  21  (as  amended  March  2,  1889),  annual  reports  of  the  Commis- 
sion to  be  transmitted  to  Congress  on  or  before  December  1  in  each  year.  1020 

Section  22  (as  amended  March  2,  1889,  and  February  8,  1893),  persons 
and  property  that  may  be  carried  free  or  at  reduced  rates 1020-1022 

New  section  (added  March  2,  1889),  jurisdiction  of  United  States  courts 
to  issue  writs  of  peremptory  mandamus  commanding  the  movement  of 
interstate  traflBc  or  the  furnishing  of  cars  or  other  transportation  facil- 
ities    1022 

An  act  in  relation  to  testimony  and  attendance  of  witnesses  and  produc- 
tion of  documentary  evidence  before  the  Commission  and  in  any  case 
criminal  or  otherwise  in  the  courts.  Public  No.  54,  approved  February 
11, 1893,  second  session,  Fifty-second  Congress 1022-1023 

An  act  to  promote  the  safety  of  employees  and  travelers  upon  railroads  by 
compelling  common  carriers  engaged  in  interstate  commerce  to  equip 
their  cars  with  automatic  brakes  and  couplers  and  their  locomotives  with 
driving-wheel  brakes,  and  for  other  purposes.  Public  No.  113,  approved 
March  3,  1893;  amended  April  1,  1896 1023-1025 

Section  6  (as  amended  April  1, 1896) ,  penalty  for  violation  of  the  provisions 
of  this  act.  Public  No.  70,  approved  April  1,  1896,  first  session.  Fifty- 
fourth  Congress  1024^1025 

An  act  to  amend  an  act  entitled  "An  act  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  compelling  common  carriers  engaged  in 
interstate  commerce  to  equip  their  cars  with  automatic  couplers  and  con- 
tinuous brakes  and  their  locomotives  with  driving-wheel  brakes,  and  for 
other  purposes."  This  act  as  amended  shall  apply  to  all  equipment  of 
any  railroad  eng^ed  in  interstate  commerce  in  Territories  and  District 
of  Columbia.     Public  No.  183,  appijoved  March  2,  1903,  second  session. 

Fifty-seventh  Congress 1025-1027 

1045 
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An  act  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from  the 

Missouri  Eiver  to  the  Pacific  Ocean.     Government  aided  railroad  and 

telegraph  lines  must  themselves  maintain  and  operate  said  lines.     Public 

No.  237,  approved  August  7,  1888,  first  session,  Fiftieth  Congress 1027-1031 

An  act  requiring  common  carriers  to  make  monthly  reports  of  railway 
accidenta.  Public  No.  171,  approved  March  3,  1901,  second  session, 
Fifty-sixth  Congress 1031-1032 

An  act  to  further  regulate  commerce  with  foreign  nations  and  among  the 
States  (Elkina-Mann  Act).  Public  No.  103,  approved  February  19, 1903, 
second  session,  Fifty-seventh  Congress 1038-1041 

An  act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies  (Sherman  antitrust  act).  Public  No.  190,  approved  July2, 
1890,  first  session,  Fifty-first  Congress 1032-1034 

Extract  from  the  Wilson  tariff  act.  Public  No.  227,  became  a  law  August 
27,  1894,  second  session,  Fifty-third  Congress,  without  the  President's 
signature  (antitrust  amendment) 1034-1035 

Extract  from  the  Dingley  tariff  act.  Public  No.  11,  approved  July  24, 
1897,  first  session.  Fifty -fifth  Congress  (antitrust  amendment) 1035-1036 

An  act  to  expedite  the  hearing  and  determination  of  suits  in  equity  pend- 
ing or  hereafter  brought  under  the  act  of  July  2,  1890,  entitled  "An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies, "  "An  act  to  regulate  commerce, ' '  approved  February  4,  1887,  or  any 
other  act  having  a  like  purpose  that  may  be  hereafter  enacted.  Public 
No.  82,  approved  February  11,  1903,  second  session,  Fifty-seventh 
Congress 1036-1037 

Extract  from  the  Department  of  Commerce  and  Labor  act.  Public  No.  87, 
approved  February  14,  1903,  second  session,  Fifty-eeventh  Congress  ...  1037-1038 

Bureau  of  Corporations 1037 

Extract  from  legislative,  executive,  and  judicial  appropriation  act.  Public 
No.  115,  approved  February  25, 1903,  second  session.  Fifty-seventh  Con- 
gress, appropriation  to  Attorney-General  to  enforce  interstate-commerce 
and  antitrust  acts 1042 

Extract  from  the  general  deficiency  appropriation  act.  Public  No.  156, 
approved  March  3,  1903,  second  session,  Fifty-seventh  Congress,  assist 
ants  to  Attorney-General 1042-1043 
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EMPLOYERS'  LIABILITY. 


ALABAMA. 

"   Code  of  1897,  Civil  Code. 
Chapter  2. — Right  of  action  for  injuries  causing  death. 
Section  26.  When  the  death  of  a  minor  child  is  caused    P  «  a  t  h   o  f 

1        ,,  J!   1        J.  ■     •  T  J!  minor  child. 

by  the  wrongrui  act,  or  omission,  or  negngence  oi  any 

person  or  persons,  or  corporation,  his  or  their  servants  or 

agents,  the  father,  or  the  mother,  in  the  cases  mentioned 

in  the  preceding  section  .[cases  of  the  father's  disability] , 

or  the  personal  representative  of  such  minor,  may  sue    who  may  sue. 

and  recover  such  damages  as  the  jury  may  assess ;  but  a 

suit  by  the  father  or  mother,  in  such  case,  is  a  bar  to  a 

suit  by  the  personal  representative. 

Recovery  is  solely  for  the  benefit  of  parents.    100  Ala.,  451. 

Parent  can  recover  only  where  minor  could  have  recovered  at 
common  law  had  he  survived.     90  Ala.,  13. 

Damages  under  this  section  are  compensatory  and  not  punitive. 
91  Ala.,  635. 

Sec.  27.  A  personal  representative  may  maintain  an  ^ ;  i^jpaeerues 
action,  and  recover  such  damages  as  the  jury  may  assess,  when. 
for  the  "wrongful  act,  omission,  or  negligence  of  any  per- 
son or  persons,  or  corporation,  his  or  their  servants  or 
agents,  whereby  the  death  of  his  testator  or  intestate 
was  caused,  if  the  testator  or  intestate  could  have  main-, 
tained  an  action  for  such  wrongful  act,  omission,  or  negli- 
gence, if  it  had  not  caused  death;  such  action  shall  not     Survival  of 
abate  by  the  death  of  the  defendant,  but  may  be  revived 
against  his  personal  representative;  and  may  be  main- 
tained, though  there  has  not  been  prosecution,  or  convic- 
tion, or  acquittal  of  the  defendant  for  such  wrongful  act, 
or  omission  or  negligence ;  and  the  damages  recovered  are  em'^t.™^^^^  ^^ 
not  subject  to  the  payment  of  the  debts  or  liabilities  of 
the  testator  or  intestate,  but  must  be  distributed  accord- 
ing to  the  statute  of  distributions.    Such  action  must  be     Limitation, 
brought  within  two  years  from  and  after  the  death  of  the 
testator  or  intestate. 

Damages  under  this  section  are  punitive  "  to  prevent  homicides." 
The  measure  of  damages  is  with  the  jury.    58  Ala.,  672. 

Negligence  of  a  fellow-servant  gives  no  right  of  action  under  this 
section.    101  Ala.,  309. 

1049 


1050  APPENDIX   J. 

Chapter   43. — Liability    of   employers   for   injuries   to 
employees. 

^^njuiy  caused  SECTION  1749.  When  a  personal  injury  is  received  by 
a  servant  or  employee  in  the  service  or  business  of  the 
master  or  employer,  the  master  or  employer  is  liable  to 
answer  in  damages  to  such  servant  or  employee,  as  if 
he  were  a  stranger,  and  not  engaged  in  such  service  or 
employment,  in  the  cases  following : 
Defects.  j    When  the  injury  is  caused  by  reason  of  any  defect 

in  the  condition  of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the  master  or 
employer, 
supefint'ena-      2.  When  the  injury  is  caused  by  reason 'of  the  negli- 
®°*-  ^ence  of  any  person  in  the  service  or  employment  of  the 

!  I  Ulster  or  employer,  who  has  any  superintendence  in- 
I  rusted  to  him,  whilst  in  the  exercise  of  such  superin- 
tendence, 
thority.*  *°  *"      3.  When  such  injury  is  caused  by  reason  of  the  negli- 
gence of  any  person  in  the  service  or  employment  of  the 
master  or  employer,  to  whose  orders  or  directions  the 
servant  or  employee,  at  the  time  of  the  injury,  was  bound 
to  conform,  and  did  conform,  if  such  injuries  resulted 
from  his  having  so  conformed. 
ru?e^s'^'oT*  in°     ^-  Wlien  such  injury  is  caused  by  reason  of  the  act  or 
Instructions,     emission  of  any  person  in  the  service  or  employment  of 
the  master  or  employer,  done  or  made  in  obedience  to  the 
rules  and  regulations  or  by-laws  of  the  master  or  em- 
ployer, or  in  obedience  to  particular  instructions  given 
by  any  person  delegated  with  the  authority  of  the  master 
or  employer  in  that  behalf, 
p  f  ?^"o^"'^''i'q     5-  When  such  injury  is  caused  by  reason  of  the  negli- 
rol'd^sfgnl'/  S^^^^  o^  ^^7  per  SOU  in  the  service  or  employment  of  the 
etc.  '  master  or  employer,  who  has  the  charge  or  control  of  any 

signal,  points,  locomotive,  engine,  switch,  car,  or  train 
upon  a  railway,  or  of  any  part  of  the  track  of  a  railway, 
xceptions.  g^^  ^j^^  master  or  employer  is  not  liable  under  this  sec- 
tion, if  the  servant  or  employee  knew  of  the  defect  or  neg- 
ligence causing  the  injury,  and  failed  in  a  reasonable  time 
to  give  information  thereof  to  the  master  or  employer, 
or  to  some  person  superior  to  himself  engaged  in  the  serv- 
ice or  employment  of  the  master  or  employer,  unless  he 
was  aware  that  the  master  or  employer  or  such  superior 
already  knew  of  such  defect  or  negligence ;  nor  is  the  mas- 
ter or  employer  liable  under  subdivision  1,  unless  the 
defect  therein  mentioned  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligence  of  the  mas- 
ter or  employer,  or  of  some  person  in  the  service  of  the 
master  or  employer,  and  intrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  machinery,  or  plant  were 
in  proper  condition. 

In  order  for  recovery  there  must  be  actual  employment;  volun- 
teer service  or  service  outside  the  line  of  duty  Is  not  protected. 
85  Ala.,  208. 
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Liability  is  baaed  on  the  fact  of  employment  and  not  on  contract, 
and  can  not  be  avoided  by  a  contract  or  rule  attempting  to  place 
the  risk  on  the  employee.    97  Ala.,  126. 

The  statute  does  not  apply  to  known  risks  and  dangers  of  the 
service  against  which  human  skill  and  caution  can  not  provide, 
nor  to  accidents  incident  to  the  business.    94  Ala.,  199. 

This  section  does  not  abrogate  the  defense  of  contributory  negli- 
gence; a  negligent  employee  can  not  recover  under  Its  provisions. 
8  So.  Rep.,  357. 

But  If  a  fellow-servant  acted  so  recklessly  or  wantonly  as  to 
raise  the  imputation  of  a  willful  or  intentional  injury,  with  knowl- 
edge that  injury  would  probably  result  from  his  conduct,  con- 
tributory negligence  is  not  a  defense.    85  Ala.,  269. 

Injury  alone  does  not  raise  a  presumption  of  negligence.  97 
Ala.,  171. 

Causal  connection  must  be  shown  between  negligence  and  in- 
jm:y.    91  Ala.,  496. 

Jury  may  infer  such  connection  from  circumstances.  95  Ala., 
397. 

Damages  recoverable  are  compensatory  and  not  punitive,  and 
do  not  Include  exemplary  damages  or  damages  for  pain,  sufCer- 
ing,  or  loss  of  society.    91  Ala.,  548. 

The  employee  must  have  notice  or  knowledge  of  rules  to  make 
their  violation  contributory  negligence.     112  Ala.,  210. 

Custom  and  practice  can  not  justify  negligence.    94  Ala.,  277. 

But  employer  may  acquiesce  in  breach  of  rule.     100  Ala.,  232. 

Or  waive  its  observ-ance  by  inconsistent  requirements.  Ill  Ala., 
275. 

A  defect  in  ways  must  be  of  an  inherent  part;  a  movable  ob- 
ject temporarily  on  the  track  is  not  within  the  statute.  110  Ala., 
185. 

Superintendence  is  not  necessarily  that  exercised  over  the  in- 
jured person,  but  if  the  negligence  of  a  superintendent  results  in 
injury  to  any  servant  of  the  common  master,  the  latter  is  liable. 
97  Ala.,  240. 

A  superintendent  put  over  a  gang  of  laborers  by  a  city  can  not 
be  repudiated  on  the  ground  that  his  appointment  was  Illegal 
when  an  employee  brings  action  for  injuries  received  through 
the  superintendent's  negligence.     14  So.  Rep.,  357. 

The  provisions  of  subsection  5  do  not  apply  to  the  engineer  of  a 
stationary  engine  moving  cars  In  a  mine  by  the  use  of  a  cable 
and  a  drum.    26  So.  Rep.,  124. 

Sec.  1750.  Damages  recovered  by  the  servant  or  em-  e^t™*^®^  "" 
ployee,  of  and  from  the  master  or  employer,  are  not  sub- 
ject to  the  payment  of  debts,  or  any  legal  liabilities  in- 
curred by  him. 

Sec.  1751.  If  such  injury  results  in  the  death  of  the  [,iJ"d^^aYii  *'*"^' 
servant  or  employee,  his  personal  representative  is  entitled 
to  maintain  an  action  therefor,  and  the  damages  recovered 
are  not  subject  to  the  payment  of  debts  or  liabilities,  but 
shaU  be  distributed  according  to  the  statute  of  distribu- 
tions. 

When  the  injury  results  in  death,  no  one  but  the  personal  rep- 
resentative can  sue.     83  Ala.,  493. 

Damages  are  recoverable  if  Injury  was  a  contributing  cause  of 
death.    91  Ala.,  496. 

If  deceased  left  no  next  of  kin,  only  nominal  damages  will  be 
awarded.    92  Ala.,  231. 

That  the  deceased  was  a  minor  makes  no  difference  under  this 
statute.    90  Ala.,  13. 
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Chapter  72. — Right  of  action  for  injuries  causing  death — ■ 
LiTnitation. 

Limitation—  SECTION  2793.  Civil  suits  must  be  commenced,  after  the 
cause  of  action  has  accrued,  within  the  period  prescribed 
in  this  chapter,  and  not  afterwards. 

Of  two  years.  Qec.  2800.  Limitation  of  two  years. — Action  by  repre- 
sentative to  recover  damages  for  wrongful  act,  omission, 
or  negligence  causing  death  of  the  decedent,  under  sec- 
tion 27. 

Sec.  2801.  Within  one  year — 

Of  one  year.  it  «  «  4c  « 

5.  Action  for  damages  for  wrongful  act  or  omission, 
causing  personal  injury  to,  or  death  of  a  minor,  under  sec- 
tion 26. 

ABIZONA. 

Revised  Statutes  of  1901. 

ClVUi   CODE. 

Title  35. — Right  of  action  for  injuries — Liability  of 
employers. 

Right  of  ac-  Section  2764.  Whenever  the  death  of  any  person  shall 
when.  *''*'''"®'' be  caused  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 
action  to  recover  damages  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  who  or  the  corporation 
which  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  murder  in  the  first  or  second  degree  or 
manslaughter. 

whomaysue.  Sec.  2765.  Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such  deceased 
person :  And  provided,  That  the  father,  or  in  the  case  of 
his  death  or  desertion  of  his  family,  the  mother,  may 
maintain  the  action  for  the  death  of  a  child,  and  the 
guardian  for  the  death  of  his  ward;  and  the  amount 
recovered  in  every  such  action  shall  be  distributed  to  the 
parties  and  in  the  proportions  provided  by  law  in  rela- 
tion to  the  distribution  of  personal  estate  left  by  persons 
dying  intestate. 

Damages.  Sec.  2766.  In  every  such  case  the  jury  shall  give  such 

damages  as  they  shall  deem  fair  and  just,  not  exceeding 
five  thousand  dollars,  and  the  amount  so  recovered  shall 
not  be  subject  to  any  debts  or  liabilities  of  the  deceased; 

Limitation.  Provided,  That  every  such  action  shall  be  commenced 
within  one  year  after  the  death  of  such  deceased  person. 
If  the  defendant  in  any  such  action  die  pending  the  suit, 
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his  executor  or  administrator  may  be  made  a  party  and 
the  suit  be  prosecuted  to  judgment  as  though  such  de- 
fendant had  continued  alive.  The  judgment  in  such  case, 
if  rendered  in  favor  of  the  plaintiff,  shall  be  paid  in  due 
course  of  administration. 

Sec.  2T67.  Every  corporation  doing  business  in  tbe  j^^^*^^.  °^jg^«'- 
Territory  of  Arizona  shall  be  liable  for  all  damages  done 
to  any  employee  in  consequence  of  any  negligence  of  its 
agents  or  employees  to  any  person  sustaining  such  dam- 
age :  Provided,  Such  corporation  has  had  previous  notice 
of  the  incompetency,  carelessness,  or  negligence  of  such 
agent  or  employee. 

Title  41. — Right  of  action  for  personal  injuries,  etc. — 
Limitation. 

Section  2949  (as  amended  by  act  No.  16,  Acts  of  1903) .  lA^nlfylal'*' 
There  shall  be  commenced  and  prosecuted  within  one  year 
after  the  cause  of  action  shall  have  accrued,  and  not  after- 
ward, all  actions  or  suits,  in  court,  of  the  following 
description : 

1.  Aetions  for  injuries  done  to  the  person  of  another. 

:|E  :{c  :{:  H«  H: 

4.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture. 


ARKANSAS. 

Digest  or  1894. 
Chapter  109. — Mine  regulations. 


Willful    vio- 


Seo.  5058.  For  any  injury  to  persons  or  property  occa-  ^^^^^ 
sioned  by  willful  violation  of  this  act,  or  willful  failure 
to  comply  with  any  of  its  provisions,  a  right  of  action 
shall  accrue  to  the  party  injured  for  any  direct  damages 
sustained  thereby. 

Chaptbh  IZQ.— Fellow-servants — Railroad  companies. 

Section  6248.  All  persons  engaged  in  the  service  of  any  aS'^lgflPp,"'-'' 
railway  corporations,  foreign  or  domestic,  doing  business  ^^  ^  ^ 
in  this  State,  who  are  intrusted  by  such  corporation  with 
the  authority  of  superintendence,  control,  or  command  of 
other  persons  in  the  employ  or  service  of  such  corporation, 
or  with  the  authority  to  direct  any  other  employee  in  the 
performance  of  any  duty  of  such  employee,  are  vice- 
principals  of  such  corporation  and  are  not  fellow-servants 
with  such  employee. 

Sec.  6249.  All  persons  who  are  engaged  in  the  common  anfa^"*"^"^"'^' 
service  of  such  railway  corporations,  and  who,  while  so 
engaged,  are  working  together  to  a  common  purpose,  of 
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same  grade,  neither  of  such  persons  being  intrusted  by 
such  corporations  with  any  superintendence  or  control 
over  their  fellow-employees,  are  fellow-servants  with  each 
other:  Provided,  Nothing  herein  contained  shall  be  so 
construed  as  to  make  employees  of  such  corporation  in  the 
service  of  such  corporation  fellow -servants  with  other 
employees  of  such  corporation  engaged  in  any  other 
department  or  service  of  such  corporation.  Employees 
who  do  not  come  within  the  provisions  of  this  section 
shall  not  be  considered  fellow-servants. 
Contracts  Qec.  6250.  No  coutract  made  between  the  employer  and 
Hmiting  ""i^''- gjjiployee  based  upon  the  contingency  of  the  injury  or 
death  of  the  employee  limiting  the  liability  of  the  em- 
ployer under  this  act,  or  fixing  damages  to  be  recovered, 
shall  be  valid  and  binding.     • 

The  effect  of  these  sections  is  to  limit  the  risk  assumed  by  an 
employee,  on  account  of  the  acts  or  omissions  of  persons  in  the 
service  of  the  same  employer,  to  the  neglect  of  those  who  are 
fellow-servants,  within  the  meaning  of  the  statute,  and  to  render 
the  employer  liable  for  injuries  occasioned  by  the  negligence  of 
all  other  fellow-employees  in  the  discharge  of  their  duties.  53  S. 
W.  Rep.,  406. 

The  authority  that  occasions  liability  is  not  merely  one  that  may 
be  assumed  by  a  workman  drawing  larger  pay  or  having  slightly 
different  duties,  but  must  be  actually  intrusted  to  the  vice-principal 
by  the  corporation.    85  Fed.  Rep.,  379. 

Acts  or  1903. 

Act  No.  144. — Hours  of  labor  of  railroad  employees. 

Employers'  Sec.  3.  In  addition  to  the  penalty  prescribed  herein  any 
liability.  corporation  violating  the  provisions  of  this  act  shall  not 

be  permitted  to  interpose  the  defense  of  contributory 
negligence  in  the  event  of  action  being  brought  to  recover 
for  damages  resulting  from  any  accident  which  shall 
occur  and  by  which  injury  shall  be  inflicted  on  any 
employee  who  may  be  detained  in  service  more  than  said 
sixteen  hours,  notwithstanding  negligence  of  said  injured 
employee  may  have  caused  his  own  injury  or  death;  nor 
shall  said  defense  of  contributory  negligence  be  interposed 
if  the  said  injury  result  in  death  of  said  employee  and  the 
action  is  brought  for  the  benefit  of  his  next  of  kin. 

CALIFORNIA. 

Deerinq's  Codes  and  Statutes,  1885. 
vol.  11.    civil  code. 

Ordinary     Sec.  1970  (as  amended  by  chapter  220,  acts  of  1903). 

risfca.  ^jj  employer  is  not  bound  to  indemnify  his  employee  for 

losses  suffered  by  the  latter  in  consequence  of  the  ordinary 

Nesiigence  of  risks  of  the  business  in  which  he  is  employed,  nor  in  con- 
ants." ''^^'^^   sequence  of  the  negligence  of  another  person  employed  by 
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the  same  employer  in  the  same  general  business,  unless  the 
negligence  causing  the  injury  was  committed  in  the  per- 
formance of  a  duty  the  employer  owes  by  law  to  the  em- 
ployee, or  unless  the  employer  has  neglected  to  use  ordi- 
nary care  in  the  selection  of  the  culpable  employee. 

Sec.  1971.  An  employer  must  in  all  cases  indemnify    vvant  of  care, 
his  employees  for  losses  caused  by  the  former's  want  of 
ordinary  care. 

The  retention  of  a  foreman  after  knowledge  of  his  incompetency 
Is  negligence,  and  the  employer  is  liable  for  injuries  resulting  from 
such  foreman's  negligent  acts.    47  Pac.  Rep.,  773. 

VOL.   IV.      PENAL   CODE. 

Protection  of  employees  on  huildings. 

Section  402f  (added  by  chapter  193,'  acts  of  1903) .  j^,^nfa'|j^caf- 
Any  person  or  corporation  employing  or  directing  an- 
other to  do  or  perform  any  labor  in  the  construction, 
alteration,  repairing,  painting,  or  cleaning  of  any  house, 
building,  or  structure  within  this  State,  who  knowingly 
or  negligently  furnishes  or  erects  or  causes  to  be  furnished 
or  erected  for  the  performance  of  such  labor,  unsafe  or 
improper  scaffolding,  slings,  hangers,  blocks,  pulleys, 
stays,  braces,  ladders,  irons,  ropes,  or  other  mechanical 
contrivances,  or  who  hinders  or  obstructs  any  officer  at- 
tempting to  inspect  the  same  under  the  provisions  of  sec- 
tion 12  of  "An  act  to  establish  and.  support  a  bureau  of 
labor  statistics,"  or  who  destroys,  defaces,  or  removes  any 
HiOtice  posted  thereon  by  such  officer  or  permits  the  use 
thereof,  after  the  same  has  been  declared  unsafe  by  such 
officer,  contrary  to  the  provisions  of  said  section  12  of  said 
act,  shall  be  guilty  of  a  misdemeanor. 

VOL.   IV.      STATUTES   IN   rOECE   IN    1885    NOT   FEINTED   ELSB- 
WHEEE   IN   THE    CODES. 

Mine  regulations. 

Sec.  3.  When  any  corporation,  association,  owner,  or  Liability  for 
owners  of  any  quartz  mine  in  this  State  shall  fail  to  pro-^'"'"* 
vide  for  the  proper  egress  as  herein  contemplated,  and 
where  any  accident  shall  occur,  or  any  miner  working 
therein  shall  be  hurt  or  injured,  and  from  such  injury 
might  have  escaped  if  the  second  mode  of  egress  had  ex- 
isted, such  corporation,  association,  owner,  or  owners  of 
the  mine  where  the  injuries  shall  have  occurred  shall  be 
liable  to  the  person  injured  in  all  damages  that  may  ac- 
crue by  reason  thereof ;  and  an  action  at  law  in  a  court  of 
competent  jurisdiction  may  be  maintained  against  the 
owner  or  owners  of  such  mine,  which  owners  shall  be 
jointly  or  severally  liable  for  such  damages.  And  where 
death  shall  ensue  from  injuries  received  from  any  negli- 


Tlolation. 
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gence  on  the  part  of  the  owners  thereof,  by  reason  of  their 
failure  to  comply  with  any  of  the  provisions  of  this  act, 
the  heirs  or  relatives  surviving  the  deceased  may  com- 
mence an  action  for  the  recovery  of  such  damages    *    *    *, 

COLORADO. 

Constitution. 

Aeticle  15. — Contracts  of  employees  waiving  right  to 
damages. 

Contracts     SECTION  15.  It  shall  be  unlawful  for  any  person,  com- 

waivins     right  ,.  ,  .  „    .,  "'    '^    j.        ' 

to  damages,  pany,  or  corporation  to  require  or  its  servants  or  em- 
ployees, as  a  condition  of  their  employment  or  otherwise, 
any  contract  or  agreement  whereby  such  person,  company, 
or  corporation  shall  be  released  or  discharged  from  lia- 
bility or  responsibility  on  account  of  personal  injuries 
received  by  such  servants  or  employees  while  in  the  serv- 
ice of  such  person,  company,  or  corporation  by  reason  of 
the  negligence  of  such  person,  company,  or  corporation, 
or  the  agents  or  employees  thereof,  and  such  contracts 
shall  be  absolutely  null  and  void. 

Mill's  Annotated  Statutes  of  1891. 

Chapter  37. — Eight  of  action  for  injuries  causing  death. 

em'^o''ees°'^o°f  SECTION  1508.  Wlienever  any  person  shall  die  from 
common  c  a  r  -  any  injury  resulting  from  or  occasioned  by  the  negli- 
I'leis.  gence,  unskillfulness  or  criminal  intent  of  any  officer, 

agent,  servant,  or  employee,  whilst  running,  conducting, 
or  managing  any  locomotive,  car,  or  train  of  cars,  or  of 
any  driver  of  any  coach  or  other  public  conveyance 
Liability,  whilst  in  charge  of  the  same  as  a  driver,  *  *  *  the 
corporation,  individual,  or  individuals  in  whose  employ 
any  such  officer,  agent,  servant,  employee,  master,  pilot, 
engineer,  or  driver  shall  be  at  the  time  such  injury  is 
committed,  or  who  owns  any  such  railroad,  locomotive, 
car,  stage  coach,  or  other  public  conveyance  at  the  time 
any  such  injury  is  received,  and  resulting  from  or  occa- 
sioned by  defect  or  insufficiency  above  described,  shall 
forfeit  and  pay  for  every  person  and  passenger  so  injured 
Damages,  ^.j^g  g^^j  q£  j^q^  exceeding  five  thousand  (5,000)  dollars, 
and  not  less  than  three  thousand  (3,000)  dollars,  which 
may  be  sued  for  and  recovered ; 
Who  may  sue.     First.  By  the  husband  or  wife  of  deceased,  or 

Second.  If  there  be  no  husband  or  wife,  or  he  or  she 
fails  to  sue  within  one  year  after  such  death,  then  by  the 
heir  or  heirs  of  the  deceased,  or 

Third.  If  such  deceased  be  a  minor  or  unmarried,  then 
by  the  father  or  mother,  who  may  join  in  the  suit,  and 
each  shall  have  an  equal  interest  in  tihe  judgment;  or  if 
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either  of  them  be  dead,  then  by  the  survivor.  In  suits 
instituted  under  this  section  it  shall  be  competent  for  the 
defendant  for  his  defense  to  show  that  the  defect  or  in- 
sufSciency  named  in  this  section  was  not  a  negligent 
defect  or  insufficiency. 

The  statute  does  not  require  that  the  widow  or  next  of  kin,  in 
order  to  recover,  shall  have  had  a  legal  claim  on  deceased  for 
support.    72  U.  S.  Rep.,  90. 

Sec.  1509.  Whenever  the  death  of  a  person  shall  be     Death  by 
caused  by  a  wrongful  act,  neglect  or  default  of  another,  ^^""""^  " 
and  the  act,  neglect,  or  default  is  such  as  would  (if  death 
liad  not  ensued)  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,     Liability, 
then,  and  in  every  such  case,  the  person  who  or  the  cor- 
poration which  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages  notwith- 
standing the  death  of  the  party  injured. 

This  section  does  not  give  employees  right  of  action  for  injuries 
resulting  from  the  negligence  of  coeHiployees  unless  the  latter  were 
incompetent,  unskillful,  and  habitually  careless.     6  Colo.,  503. 

The  employers'  liability  act  of  3893,  requiring  "notice  of  action, 
does  not  affect  proceedings  under  this  statute.     55  Pac.  Rep.,  736. 

Seo.  1510.  All  damages  accruing  under  the  last  preced-  Damages, 
ing  section  shall  be  sued  for  and  recovered  "by  the  same 
parties  and  in  the  same  manner  as  provided  in  the  first 
section  of  this  act  [section  1508] ,  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may  deem  fair 
and  just,  not  exceeding  five  thousand  (5,000)  [dollars], 
with  reference  to  the  necessary  injury  resulting  from  such 
death,  to  the  surviving  parties,  who  may  be  entitled  to 
sue ;  and  also  having  regard  to  the  mitigating  or  aggra- 
vating circumstances  attending  any  such  wrongful  act, 
neglect,  or  default. 

Mental  anguish  of  survivors  can  not  be  compensated  for,  nor 
suffering  of  deceased  prior  to  his  death.     2  Colo.,  465. 

Sec.  1511.  All  actions  provided  for  by  this  act  shall  be 
brought  within  two  years  from  the  commission  of  the 
alleged  negligence  resulting  in  the  death  for  which  the 
suit  is  brought. 

Chapter  85. — Mine  regulations. 

Sec.  3192.  For  any  injury  to  person  or  property  occa- 
sioned by  any  violation  of  this  act  or  anj'  willful  failure 
to  comply  with  its  provisions  by  any  owner  or  lessee  or 
operator  of  any  coal  mine  or  opening  a  right  of  action 
against  the  party  at  fault  shall  accrue  to  the  party  in- 
jured for  the  direct  damages  sustained  thereby,  and  in 
any  case  of  loss  of  life  by  reason  of  such  violation  or  fail- 
■  ure  a  right  of  action  against  the  owners  and  operators 
of  such  coal  mine  or  colliery  shall  accrue  to  the  widow 
and  lineal  heirs  of  the  person  whose  life  shall  be  lost  for 
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like  recovery  of  damages  for  the  injury  they  shall  hare 
sustained. 

Acts  of  1893. 

Chapter  77. — Liability  of  employers  for  injuries  to  em- 

floyees. 

Injury  caused     SECTION  1.  Where,  after  the  passage  of  this  act,  per- 

'^""  sonal  injury  is  caused  to  an  employee,  who  is  himself  in 

the  exercise  of  due  care  and  diligence  at  the  time;    (1) 

Defects.  By  reason  of  any  defect  in  the  condition  of  the  ways, 
works,  or  machinery  connected  with  or  used  in  the  busi- 
ness of  the  employer,  which  arose  from  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the 
employer,  or  of  any  person  in  the  service  of  the  employer 
and  intrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works,  and  machinery  were  in  proper  condition ;  or 

Negligence  of  (2)   by  reason  of  the  negligence  of  any  person  in  the 

snpeiin  ten    -  ggj-^j^g  qJ  ^-^^  employer,  intrusted  with  or  exercising 

superintendence  whose  sole  or  principal  duty  is  that  of 

Of  person  In  superintendence ;     (3)    by  reason  of  the  negligence  of 

charge  of  rail-        ^  •       j.1  •  j!   ii,  i  i,      i.        au 

roaa  signal,  any  person  in  the  service  oi  the  employer  who  has  the 

®*'^-  charge  or  control  of  any  switch,  signal,  locomotive  engine, 

or  train  upon  a  railroad,  the  employee,  or  in  case  the  in- 
jury results  in  death,  the  parties  entitled  by  law  to  sue 
and  recover  for  such  damages,  shall  have  the  same  right 
of  compensation  and  remedy  against  the  employer  as  if 
the  employee  had  not  been  an  employee  of  or  in  -the 
service  of  the  employer  or  engaged  in  his  or  its  works. 
Limit  of  dam-     Sec.  2.  The  amount  of  compensation  recoverable  under 

ages.  tj^jg  act,  in  case  of  a  personal  injury  resulting  solely  from 

the  negligence  of  a  coemployee,  shall  not  exceed  the  sum 
of  five  thousand  dollars.  No  action  for  the  recovery  of 
compensation  for  injury  or  death  under  this  act  shall 
be  maintained  unless  written  notice  of  the  time,  place, 
and  cause  of  the  injury  is  given  to  the  employer  within 
Limitation,  sixty  days,  and  the  action  is  commenced  within  two  years 
from  the  occurrence  of  the  accident  causing  the  injury 
or  death.  But  no  notice  given  under  the  provisions  of 
this  section  shall  be  deemed  invalid  or  insufficient  solely 
by  reason  of  any  inaccuracy  in  stating  the  time,  place,  or 
cause  of  injury:  Provided,  It  is  shown  that  there  was 
no  intention  to  mislead,  and  that  the  party  entitled  to 
notice  was  not  in  fact  misled  thereby. 

era*io*ee3*°'^  ®^*-'"  ^"  Whenever  an  employee  enters  into  a  contract, 
1  p  oy  e .  either  written  or  verbal,  with  an  independent  contractor 
to  do  part  of  such  employers'  work,  or  whenever  such 
contractor  enters  into  a  contract  with  a  subcontractor 
to  do  all  or  a  part  of  the  work  comprised  in  such  contract 
or  contracts  with  the  employer,  such  contract  or  sub- 
contract shall  not  bar  the  liability  of  the  employer  for 
injuries  to  the  employees  of  such  contractor  or  subcon- 
tractor, by  reason  of  any  defect  in  the  condition  of  the 
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ways,  works,  machinery,  or  plant,  if  they  are  the  prop- 
erty of  the  employer  or  furnished  by  him,  and  if  such 
defect  arose  or  had  not  been  discovered  or  remedied 
through  the  negligence  of  the  employer  or  of  some  per- 
son intrusted  by  him  with  the  duty  of  seeing  that  they 
were  in  proper  condition. 

Sec.  4.  An  employee  or  those  entitled  by  law  to  sue  Knowledge  of 
and  recover,  imder  the  provisions  of  this  act,  shall  not  ''®^®<=*- 
be  entitled  under  this  act  to  any  right  of  compensation 
or  remedy  against  his  employer  in  any  case  where  such 
employee  knew  of  the  defect  or  negligence  which  caused 
the  injury,  and  failed  within  a  reasonable  time  to  give 
or  cause  to  be  given  information  thereof  to  the  employer 
or  to  some  person  superior  to  himself  in  the  service  of 
his  employer,  who  had  intrusted  to  him  some  general 
superintendence. 

Sec.  6.  If  the  injury  sustained  by  the  employee  is  Liability  of 
clearly  the  result  of  the  negligence,  carelessness,  or  mis-  feiiow-servant. 
conduct  of  a  coemployee,  the  coemployee  shall  be  equally 
liable  under  the  provisions  of  this  act  with  the  employer, 
and  may  be  made  a  party  defendant  in  all  actions  brought 
to  recover  damages  for  such  injury.  Upon  the  trial  of 
such  action,  the  court  may  submit  to  and  require  the 
jury  to  find  a  special  verdict  upon  the  question  as  to 
w[h]  ether  the  employer  or  his  vice-principal  was  or  was 
not  guilty  of  negligence  proximately  causing  the  injury 
complained  of;  or  w[h] ether  such  injury  resulted  solely 
from  the  negligence  of  the  coemployee,  and  in  case  the 
jury,  by  their  special  verdict,  find  that  the  injury  was 
solely  the  result  of  the  negligence  of  the  employer  or 
vice-principal,  then  and  in  that  case  the  jury  shall  assess 
the  fiiU  amount  of  plaintiff's  damages  against  the  em- 
ployer, and  the  suit  shall  be  dismissed  asligainst  the  em- 
ployee; but  in  case  the  jury,  by  their  special  verdict, 
find  that  the  injury  resulted  solely  from  the  negligence 
of  the  coemployee,  the  jury  may  assess  damages  both 
against  the  employer  and  employee. 

This  act  does  not  in  any  manner  repeal  or  modify  any  of  tlie 
provisions  of  sections  1508-1512.     58  Pac.  Rep.,  28. 

Nor  are  the  provisions  as  to  notice,  procedure,  and  limit  of 
damages  herein  contained  affected  by  chapter  67,  Acts  of  1901. 
126  Fed.  Rep.,  .339. 

Acts  of  1897. 

Chapter  69. — Safety  appliances  on  railroads — Blocking 
switch  rails. 

Section  1.  From  and  after  the  passage  of  this  act  it  ^^^  i^° '  \^J^^ 
shaU  be  the  duty  of  aU  corporations,  companies,  and  per-  etc. 
sons  using,  maintaining,  operating,  or  controlling  any 
railroad  or  railroad  track,  to  safely  and  securely  block 
between  the  switch  rails  going  into  each  of  the  head  chairs 
for  a  distance  of  six  feet  from  each  and  every  head  block; 
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and  to  safely  and  securely  block  between  the  rails  from 
the  point  where  the  iron  filling  which  extends  from  the 
point  of  each  frog  ends  for  a  distance  of  four  feet  from 
the  end  of  said  filling;  and  to  safely  and  securely  block 
between  each  and  every  guard  rail  and  the  main  or  other 
adjacent  rail  for  the  entire  distance  of  the  curve  or 
curves  in  all  guard  rails  at  both  ends  of  each  and  every 
guard  rail ;  and  to  safely  and  securely  block  between  each 
and  every  wing  rail  of  all  frogs  and  the  heel  of  each  and 
every  frog;  and  to  safely  and  securely  block  between  the 
rails  in  each  and  every  wedge  of  all  frogs;  and  to  safely 
and  securely  block  for  a  distance  of  five  feet  from  the  end 
of  each  and  every  split  rail  between  such  split  rail  and  the 
adjacent  rail  of  all  split  switches. 
iiij'iri'e"*cauled  ^EC.  2.  In  all  trials  in  all  courts  in  this  State,  to  recover 
by  violation,  for  personal  injury,  and  in  all  cases  of  personal  injury  to 
employees  or  other  persons,  occasioned  by,  or  in  any  man- 
ner directly  or  indirectly  resulting  from,  being  caught 
between  any  of  the  aforesaid  rails,  testimony  relative  to 
compliance  with  the  requirements  of  this  act  shall  be 
admitted.  And  where  a  failure  is  shown  on  the  part  of 
any  such  corporation,  company,  or  person  to  have  safely 
and  securely  blocked  such  rails  in  accordance  with  the 
provisions  of  this  act,  such  failure  to  have  complied  with 
any  of  the  provisions  of  this  act  shall  be  prima  facia  evi- 
dence of  the  negligence  of  any  such  corporation,  company, 
or  other  person  so  failing  to  comply  with  any  of  the  pro- 
visions of  this  act  where  any  such  employee  or  other  per- 
son may  be  caught  between  such  rails  not  blocked  in 
accordance  with  the  provisions  of  this  act. 

Acts  of  1901. 

Chapter  67. — Liability  of  employers  for  injuries  to  em- 
ployees. 

iow-servants'.^'"  SECTION  1.  Every  corporation,  company,  or  individual 
who  may  employ  agents,  servants,  or  employees,  such 
agents,  servants,  or  employees  being  in  the  exercise  of  due 
care,  shall  be  liable  to  respond  in  damages  for  injuries  or 
death  sustained  by  any  such  agent,  employee,  or  servant, 
resulting  from  the  carelessness,  omission  of  duty,  or  negli- 
gence of  such  employer,  or  which  may  have  resulted  from 
the  carelessness,  omission  of  duty,  or  negligence  of  any 
other  agent,  servant,  or  employee  of  the  said  employer,  in 
the  same  manner  and  to  the  same  extent  as  if  the  careless- 
ness, omission  of  duty,  or  negligence  causing  the  injury 
or  death  was  that  of  the  employer. 
'■  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  herewith 
iU'c  hereby  repealed:  Provided,  however,  That  this  act 
shall  not  be  construed  to  repeal  or  change  the  existing 
laws  relating  to  the  right  of  the  person  injured,  or  in  case 
of  death  the  right  of  the  husband  or  wife  or  other  rela- 
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tives  of  a  deceased  person,  to  maintain  an  action  against 
the  employer. 

This  act  has  no  effect  ou  the  provisions  of  chapter  77,  Acts  of 
1893,  as  to  notice,  limit  of  damages,  or  procedure.  126  Fed.  Rep., 
339. 

CONNECTICTTT. 

Gbner4^  Statutes  of  1902. 
Chapter  79. — Actions  for  personal  injury. 

Section  1119  (as  amended  by  chapter  149,  Acts  of 
1903).  No  action  to  recover  damages  for  injury  to  the 
person  or  for  an  injury  to  personal  property,  caused  by 
negligence,  shall  be  brought  but  within  one  year  from  the 
date  of  the  injury  or  neglect  complained  of. 

Sec.  1130.  No  action  to  recover  damages  for  an  injury 
to,  or  for  the  death  of,  any  person,  or  for  an  injury  to 
personal  property,  caused  by  negligence,  shall  be  main- 
tained against  any  electric,  cable,  or  street  railway  com- 
pany, or  against  any  steam  railroad  company,  unless 
written  notice  containing  a  general  description  of  the 
injury  and  of  the  time,  place,  and  cause  of  its  occurrence, 
as  nearly  as  the  same  can  be  ascertained,  shall  have  been 
given  to  the  defendant  within  four  months  after  the 
neglect  complained  of,  unless  the  action  itself  is  com- 
menced within  said  period -of  four  months.  Such  notice 
may  be  given  to  the  secretary,  or  to  any  agent  or  execu- 
tive oflScer  of  the  company  in  fault. 

Chapter  273. — Employment  of  labor. 

Sec.  4702.  It  shall  be  the  duty  of  the  master  to  exercise  jOuty  of  em 
reasonable  care  to  provide  for  his  servant  a  reasonably  "  "^"' 
safe  place  in  which  to  work,  reasonably  safe  appliances 
and  instrumentalities  for  his  work,  and  fit  and  competent 
persons  as  his  colaborers;  to  exercise  reasonable  care  in 
the  appointment  or  designation  of  a  vice-principal,  and  to 
appoint  as  such  vice-principal  a  fit  and  competent  person. 
The  default  of  a  vice-principal  in  the  performance  of  any 
duty  imposed  by  law  on  the  master  shall  be  the  default 
of  the  master.  . 

Acts  op  1903. 

Chapter  193. — Sight    of    action   for    injuries    causing 

death. 


Section  1.  No  cause  or  right  of  action  shall  be  lost  or 
destroyed  by  the  death  of  any  person,  but  shall  survive  in 
favor  of  or  against  the  executor  or  administrator  of  such 
deceased  person. 

Sec.  4.  In  all  actions  surviving  to  or  brought  by  an 
■executor  or  administrator  for  injuries  resulting  in  death, 
whether  instantaneous  or  otherwise,  such  executor  or  ad- 
ministrator may  recover  from  the  party  legally  in  fault 
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for  such  injuries  just  damages  not  exceeding  five  thou- 
Limitation.    sand  dollars:  Provided,  That  no  action  shall  be  brought 
upon  this  statute  but  within  one  year  from  the  neglect 
complained  of. 

The  following  annotations,  though  relating  to  section  1094,  Gen- 
eral Statutes  of  1902,  repealed  by  the  above  act,  are  regarded  as 
applicable  to  the  present  statute : 

The  ground  of  damages  is  not  the  loss  to  the  relatives,  but  the 
personal  Injury  to  the  deceased.     34  Corfi.,  56. 

A  default  by  a  railroad  company  admits  conclusively  the  plain- 
tiff's right  to  at  least  the  minimum  damages.    33  Conn.,  252. 

Loss  of  earning  capacity  is  the  principal  element  of  damage.  73 
Conn.,  620. 

DELAWARE. 

Eevisbd  Code  of  1852.    Edition  or  1893. 

Chapter  105. — Right  of  action  for  injuries, 

(Page  788.) 

aefio"'^*'  »'  Section  1.  No  action  hereafter  brought  to  recover  dam- 
ages for  injuries  to  the  person  by  negligence  or  default 
shall  abate  by  reason  of  the  death  of  the  plaintiflf,  but  the 
personal  representatives  of  the  deceased  may  be  substi- 
tuted as  plaintiff  and  prosecute  the  suit  to  final  judgment 
and  satisfaction. 
Who  may  sue.  gj-c.  2.  Whenever  death  shall  be  occasioned  by  unlaw- 
ful violence  or  negligence,  and  no  suit  be  brought  by  the 
party  injured  to  recover  damages  during  his  or  her  life, 
the  widow  of  any  such  deceased  person,  or  if  there  be  no 
widow,  the  personal  representatives,  may  maintain  an 
action  for  and  recover  damages  for  the  death  thus  occa- 
sioned. 

Acts  of  1897. 

Chapter  594. — Right  of  action  for  personal  injuries — 
Limitation. 


Limitation  of 
one  year. 


Section  1.  From  and  after  the  passage  of  this  act  no 
action  for  the  recovery  of  damages  upon  a  claim  for 
alleged  personal  injuries  shall  be  brought  after  the  expira- 
tion of  one  ytear  from  the  date  upon  which  it  is  claimed 
that  such  alleged  injuries  were  sustained. 


DISTRICT  OF  COLUMBIA  CODE. 

[Approved  March  3,  1901.] 
Right  of  action  for  injuries  causing  death. 

damageB°  may  SECTION  1301.  Whenever  by  an  injury  done  or  happeft- 
be  brought,  ing  within  the  limits  of  the  District  of  Columbia  the 
''^*°'  death"  of  a  person  shall  be  caused  by  the  wrongful  act, 
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neglect,  or  default  of  any  person  or  corporation,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured,  or,  if  the  person 
injured  be  a  married  woman,  have  entitled  her  husbsind, 
either  separately  or  by  joining  with  the  wife,  to  maintain 
an  action  and  recover  damages,  the  person  who  or  cor- 
poration which  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages  for  such 
death,  notwithstanding  the  death  of  the  person  injured, 
even  though  the  death  shall  have  been  caused  under  cir- 
cumstances which  constitute  a  felony ;  and  such  damages 
shall  be  assessed  with  reference  to  the  injury  resulting 
from  such  act,  neglect,  or  default  causing  such  death,  to 
the  widow  and  next  of  kin  of  such  deceased  person :    Damages  iim- 
Provided,  That  in  no  case  shall  the  recovery  under  this  ited. 
act  exceed  the  sum  of  ten  thousand  dollars :  And  provided     previous  re- 
further,  That  no  action  shall  be  maintained  under  this  coyery  a  bar. 
chapter  in  any  case  when  the  party  injured  by  such 
wrongful  act,  neglect,  or  default  has  recovered  damages 
therefor  during  the  life  of  such  party. 

Sec.  1302.  Every  such  action  shall  be  brought  by  and    who  may  sue. 
in  the  name  of  the  personal  representative  of  such  de-        "  ^  ""' 
ceased  person,  and  within  one  year  after  the  death  of  the 
party  injured. 

Sec.  1303.  The  damages  recovered  in  such  action  shall  ei/'t'fiw^ele- 
not  be  appropriated  to  the  payment  of  the  debts  or  lia-  eut?on,'ete^*™" 
bilities  or  such  deceased  person,  but  shall  inure  to  the 
benefit  of  his  or  her  family  and  be  distributed  according 
to  the  provisions  of  the  statute  of  distribution  in  force  in 
the  said  District  of  Columbia. 

FLQBIBA. 

Revised  Statutes  or  1891. 

APPENDIX. 

Chapter  4071. — Liability  of  railroad  companies  for 
injuries  to  employees. 

(Page  1008.    Act  approved  May  4,  1891.) 

Section  3.  If  any  person  is  injured  by  a  railroad  com-  (euow"/|e'?v - 
pany  by  the  running  of  the  locomotives  or  cars  or  other  ants, 
machinery  of  such  company,  he  being  at  the  time  of  such 
injury  an  employee  of  the  company,  and  the  damage  was 
caused  by  negligence  of  another  employee,  and  without 
fault  or  negligence  on  the  part  of  the  person  injured,  his 
employment  by  the  company  shall  be  no  bar  to  a  recovery. 
No  contract  which  restricts  such  liability  shall  be  legal  or  stHrttagliabu- 
binding.  ity. 

[The  following  annotation  relates  to  chapter  3744,  Acts 
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of  ]  887,  repealed  by  the  above  chapter,  but  is  regarded  as 
applicable  to  the  present  law :] 

Under  this  provision  of  the  statute  an  employee  of  a  railroad 
company  can  not  recover  damages  from  such  company  for  in- 
juries sustained  by  him  on  account  of  the  negligence  or  careless- 
ness of  another  employee  unless  wholly  without  fault  himself,  even 
though  in  performing  the  act  that  resulted  in  the  Injury  he  was 
acting  under  the  orders  of  a  superior.    34  Fla.,  85. 

GEORGIA. 

Code  of  1895. 

vol.  ii.     civil  code. 

Title  2. — Liability  of  railroad  companies  for  injuries  to 
employees. 

Measure  of     SECTION  2297.  Railroad  Companies  are  common  Carriers, 
liability.  ^^^^  liable  as  such.     As  such  companies  necessarily  have 

many  employees  who  can  not  possibly  control  those  who 
should  exercise  care  and  diligence  in  the  running  of 
trains,  such  companies  shall  be  liable  to  such  employees 
as  to  passengers  for  injuries  arising  fro^  the  want  of  such 
care  and  diligence. 

Though  this  statute  imposes  on  railroad  companies  a  different 
rule  of  liability  from  that  applied  to  other  classes  of  employers, 
It  is  not  unconstitutional.     54  Ga.,  509. 

A  company  is  responsible  even  though  others  may  be  using  its 
franchise.     49  Ga.,  355. 

Employment  and  injury  need  not  be  Immediately  connected 
with  the  running  of  trains.     95  Ga.,  301. 

jDama^saHa-  Sec.  2321.  A  railroad  company  shall  be  liable  for  any 
a"tfon"of  care,  damage  done  to  persons,  stock,  or  other  property  by  the 
*''■  running  of  the  locomotives,  or  cars,  or  other  machinery 

of  such  company,  or  for  damage  done  by  any  person  in 
the  employment  and  service  of  such  company,  unless  the 
company  shall  make  it  appear  that  tlieir  agents  have 
exercised  all  ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the  company. 
Negligence  of  Sec.  2323.  If  the  person  injured  is  himself  an  em- 
anta." "  ^  ® '  ^ "  ployee  of  the  company,  and  the  damage  was  caused  by 
another  employee,  and  without  fault  or  negligence  on  the 
part  of  the  person  injured,  his  employment  by  the  com- 
pany shall  be  no  bar  to  the  recovery. 

This  law  is  not  unconstitutional.    73  Ga.,  499. 

"  Without  fault "  means  that  plaintiff  must  not  have  conti'ibuted 
to  the  Injury,  and  must  have  used  due  diligence  to  prevent  the 
consequences  of  company's  negligence.    83  Ga.,  594. 

But  lack  of  ordinary  care  by  plaintiff  is  no  defense  against  will- 
ful and  wanton  neglect  by  defendant.    84  Ga.,  774. 

Negligence  not  contributing  to  the  injury  sued  upon  will  not 
prevent  recovery.     71  Ga.,  644. 

It  is  not  negligence  for  a  passenger  engineer  to  remain  at  his 
post  so  long  as  a  chance  remains  to  avoid  collision.  Public  policy 
encourages  such  assumption  of  risk.    74  Ga.,  738. 
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An  employee  not  connected  with  the  running  of  trains  miiy  re- 
cover, although  at  fault,  if  injured  by  the  running  of  tniiiis;  if 
injured  otherwise  he  must  be  without  fault  in  order  to  recover. 
69  Ga.,  715,  716. 

If  an  employee  is  without  fault  the  railroad  is  liable  for  the 
negligence  of  a  coemployee,  whether  the  injury  is  connected  with 
the  running  of  trains  or  not.     73  Ga.,  499. 

An  employee  hurt  while  not  on  duty  is  on  the  same  footing  as 
the  general  public.    82  Ga.,  580. 

An  employee  injured  while  coupling  cars,  using  a  method  which 
violated  orders,  can'  not  recover  damages.  Violation  of  rules  "by 
one  employee  does  not  excuse  another  unless  the  employer  is 
shown  to  so  acquiesce  as  to  sanction  such  violation.     86  Ga.,  15. 

Rules  are  not  binding  unless  promulgated.    84  Ga.,  420. 

A  track  in  a  city  used  by  several  railroads,  though  the  exclusive 
property  of  one,  is  for  the  time  the  track  of  the  company  using  it. 
The  proprietary  company  is  not  liable  to  its  employees  for  its 
negligent  use  by  another  company.     79  Ga.,  489. 

Sections  "2297  and  2323  apply  to  street  railways  as  well  as  to 
steam  roads.    43  S.  B.  Rep.,  751. 

Sec.  2324  (as  amended  by  act  No.  102,  page  63,  Acts  ,iaMity"""of  ?e* 
of  1896).  The  liability  of  receivers,  trustees,  assignees,  reivers. 
and  other  like  officers  operating  railroads  in  this  State, 
or  partially  in  this  State,  for  injuries  and  damages  to 
persons  in  their  employ,  caused  by  the  negligence  of 
coemployees,  or  for  injuries  or  damages  to  personal  prop- 
erty, shall  be  the  same  as  the  liability  now  fixed  by  law 
governing  the  operation  of  railroad  corporations  in  this 
State  for  like  injuries  and  damages,  and  a  lien  is  hereby 
created  on  the  gross  income  of  any  such  railroad  while 
in  the  hands  of  any  such  receiver,  trustee,  or  assignee,  or 
other  persons  in  favor  of  such  injured  employees  or 
plaintiff,  superior  to  all  other  liens  against  defendant 
under  the  laws  of  this  State. 

Title  3. — Liatility  of  employers  for  injuries  to  empolyees. 

Section  2610.  Except  in  case  of  railroad  companies,    Negligence  of 
the  master  is  not  liable  to  one  servant  for  injuries  arising  ints.*'^*'^" 
from  the  negligence  or  misconduct  of  other  servants  about 
the  same  business. 

Sec.  2611.  The  master  is  bound  to  exercise  ordinary  Duty  of  em- 
care  in  the  gelection  of  servants,  and  not  to  retain  them  ^  "^®''' 
after  knowledge  of  incoiftpetency ;  he  must  use  like  care 
in  furnishing  machinery  equal  in  kind  to  that  in  general 
use,  and  reasonably  safe  for  all  persons  who  operate  it 
with  ordinary  care  and  diligence.  If  there  are  latent  de- 
fects in  machinery,  or  dangers  incident  to  an  employment 
unknown  to  the  servant,  of  which  the  master  knows,  or 
ought  to  know,  he  must  give  the  servant  warning  in 
respect  thereto. 

Sec.  2612.  A  servant  assumes  the  ordinary  risks  of  his  o(*fg^^™P*'°° 
employment,  and  is  bound  to  exercise  his  own  skill  and 
diligence  to  protect  himself.  In  suits  for  injuries  arising 
from  the  negligence  of  the  master  in  failing  to  comply 
with  the  duties  imposed  by  the  preceding  section,  it  must 
appear  that  the  master  knew,  or  ought  to  have  known,  of 
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the  incompetency  of  the  other  servant,  or  of  the  defects 
or  danger  in  the  machinery  supplied;  and  it  must  also 
appear  that  the  servant  injured  did  not  know  and  had 
not  equal  means  of  knowing  such  fact,  and  by  the  exer- 
cise of  ordinary  care  could  not  have  known  thereof. 
Contracts  Sec. 2613.  All  contracts  between  master  and  servant, 
waiv  ng  a  ^^^^^^  jjj  consideration  of  employment,  whereby  the  master 
is  exempted  from  liability  to  the  servant  arising  from 
the  negligence  of  the  master  or  his  servants,  as  such  lia- 
bility is  now  fixed  by  law,  shall  be  null  and  void,  as 
against  public  policy. 

A  servant's  widow,  suing  for  bis  homicide,  occasioned  by  the 
negligence  of  a  fellow-servant,  must  show  that  it  was  criminal, 
unless  the  principal  be  a  railroad  or  a  druggist.     70  Ga.,  434. 

Title  9. — Right  of  action  for  personal  injuries  and  in- 
juries causing  death. 

Intention.  SECTION  3826.  A  physical  injury  done  to  another  gives 
a  right  of  action,  whatever  may  be  the  intention  of  the 
actor,  unless  he  is  justified  under  some  rule  of  law.  The 
intention  should  be  considered  in  the  assessment  of  dam- 
ages, 
bri^g^'suit'"  *  ^  Sec.  3828.  A  widow,  or,  if  no  widow,  a  child  or  chil- 
dren, may  recover  for  the  homicide  of  the  husband  or 
parent;  and  if  suit  be  brought  by  the  widow  or  children 
and  the  former  or  one  of  the  latter  dies  pending  the  action, 
the  same  shall  survive  in  the  first  case  to  the  cmldren,  and 
in  the  latter  to  the  surviving  child  or  children.  The  hus- 
band may  recover  for  the  homicide  of  his  wife,  and  if 
she  leaves  child  or  children  surviving,  said  husband  and 
children  shall  sue  jointly,  and  not  separately,  with  the 
right  to  recover  the  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence,  and  with  the  right  of  survivor- 
ship as  to  said  suit  if  either  die  pending  the  action.  A 
mother,  or,  if  no  mother,  a  father,  may  recover  for  the 
homicide  of  a  child  minor  or  sui  juris,  upon  whom  she  or 
he  is  dependent,  or  who  contributes  to  his  or  her  support, 
unless  said  "child  leave  a  wife,  husband,  or  child.  Said 
mother  or  father  shall  be  entitled  to  recover  the  full  value 
of  the  life  of  said  child. 

A  husband  can  not  recover  damages  for  the  homicide  of  his 
vife.    42  Ga.,  332. 

Whatever  would  have  barred  the  husband,  if  alive,  bars  the 
action  of  the  widow.     60  Ga.,  667. 

The  widow  of  an  employee  suing  a  railroad  for  his  homicide  by 
a  coemployee  need  not  show  that  it  was  a  crime.     70  Ga.,  434. 

DeflnitionB.  Sec.  3829.  The  word  "  homicide,"  used  in  the  preceding 
section,  shall  be  held  to  include  all  cases  where  the  death 
of  a  human  being  results  from  a  crime  or  from  criminal 
or  other  negligence.  The  plaintiff,  whether  widow  or 
child  or  children,  may  recover  the  full  value  of  the  life 
of  the  deceased,  as  shown  by  the  evidence.  *  *  *  The 
full  value  of  the  life  of  the  deceased,  as  shown  by  the  evi- 
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dence,  is  the  full  value  of  the  life  of  the  deceased  without 
deduction  for  necessary  or  other  personal  expenses  of  the 
deceased  had  he  lived. 

Sec.  3830.  If  the  plaintiff  by  ordinary  care  could  have  Negiieence. 
avoided  the  consequences  to  himself  caused  by  the  de- 
fendant's negligence,  he  is  not  entitled  to  recover.  But 
in  other  cases  the  defendant  is  not  relieved,  although  the 
plaintiff  may  in  some  way  have  contributed  to  the  injury 
sustained. 

This  section  modifies  ttie  common  law,  which  was  that  any  con- 
tributory negligence  of  the  servant  would  defeat  recovery  against 
the  master.    82  Ga.,  109. 

An  employee  can  not  recover  where  the  danger  is  equally  ob- 
vious to  him  and  his  employer.    94  Ga.,  535. 

An  inexperienced  person,  ignorant  that  machinery  was  unsafe, 
was  entitled  to  recover  for  Injury.    88  Ga.,  286. 

An  employee  Injured  while  obeying  orders  of  superior  may  re- 
cover if  it  was  not  a  rash  and  dangerous  thing  to  do.    71  Ga.,  406. 

IDAHO. 

Codes  of  1901. 

PART  in.      CODE  or   CIVIL  PKOCEDUKE. 

Chapter  126. — Right  of  action  for  injuries  causing 
death — Limitation. 


Section   3128.  The  periods  prescribed   for  the  com-     Limitations, 
mencement  of  actions  other  than,  for  the  recovery  of  real 
property,  are  as  follows : 

*  N:  «  *  « 

Sec.  3133.  Within  two  years : 

*  «  *  *  « 

4.  An  action  to  recover  damages  for  the  death  of  one     Action  for 
causedby  the  wrongful  act  of  another;    *    *    *  aeathf^**  *" 

Chapter  127. — Right  of  action  for  injuries  causing  death. 

Section  3164.  A  father,  or  in  case  of  his  death  or  deser-  ^^^^ ' '' 
tion  of  his  family,  the  mother,  may  maintain  an  action 
for  the  injury  or  death  of  a  minor  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward,  when  such  injury  or 
death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
Such  action  may  be  maintained  against  the  person  caus- 
ing the  injury  or  death,  or  if  such  person  be  employed 
by  another  person,  who  is  responsible  for  his  conduct, 
also  against  such  other  person. 

It  must  be  affirmatively  shown  that  the  death  resulted  from  the 
negligence  of  the  defendant,  and  that  the  negligence  of  the  plain- 
tiff did  not  contribute  to  the  result.    40  Pac.  Rep.,  56. 
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3165.  When  the  death  of  a  person,  not  being  a  causFngdeatii. 
minor,  is  caused  by  the  wrongful  act  or  neglect  of  another, 
his  heirs  or  personal  representatives  may  maintain  an  ac- 
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tion  for  damages  against  the  person  causing  the  death; 
or  if  such  person  be  employed  by  another  person  who  is 
responsible  for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  thfe^  preceding 
section  such  damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  just. 

ILLINOIS. 

Stare  and  Curtis's  Annotated  Statdtes  or  1896. 

Chapter  70. — Right  of  action  for  injuries  causing  death. 

Death  caused     SECTION  1.  Whenever  the  death  of  a  person  shall  be 
etc.  ^^^  sence,  ^g^^^gg^j  j^y  -^yrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to  maintain  an 
tion""suiv'ves  ^^tion  and  recover  damages  in  respect  thereof,  then  and 
when.  '  in  every  such  case  the  person  who  or  company  or  corpora- 

tion which  would  have  been  liable  if  death  had  not  en- 
sued shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony. 
Who  may  sue.  Seo.  2  (as  amended  by  act  approved  May  13, 1903,  page 
217,  Acts  of  1903) .  Every  such  action  shall  be  brought  by 
and  in  the  names  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  distrib- 
uted to  such  widow  and  next  of  kin,  in  the  proportion 
provided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every 
such  action  the  ]ury  may  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries  resulting  from  such  death,  to  the  wife 
Damages.  .,nd  next  of  kin  of  such  deceased  person  not  exceeding  the 
sum  of  ten  thousand  dollars:  Provided,  That  every  such 
action  shall  be  commenced  within  one  year  after  the  death 
of  such  person:  Provided  further,  That  no  action  shall 
be  brought  or  prosecuted  in  this  State  to  recover  damages 
for  a  death  occurring  outside  of  this  State,  and  that  the 
increase  from  five  thousand  to  ten  thousand  dollars  in  the 
amount  hereby  authorized  to  be  recovered  shall  apply 
only  in  cases  when  death  hereafter  occurs. 

The  words  "  widow  and  next  of  kin  "  do  not  have  the  effect  of 
confining  the  remedy  to  cases  of  death  of  married  men.  Wliere 
deceased  leaves  no  widow,  the  action  is  for  the  exclusive  benefit  of 
the  next  of  kin.     18  111.,  349. 

Whenever  there  are  next  of  kin,  no  matter  how  many  degrees 
removed,  action  will  be  for  the  recovery  of  at  least  nominal  dam- 
ages.    43  111.,  338. 

By  a  broad  construction  of  this  statute,  a  husband  is  given  a 
right  of  recovery  for  the  death  of  his  wife.    150  111.,  328. 
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The  person  injured  must  be  found  in  the  exercise  of  ordinary 
care  for  his  own  safety  and  the  injury  must  result  from  the  negli- 
gence of  the  defendant.     150  111.,  546. 

The  negligence  must  be  the  cause  of  the  death  and  not  merely 
contribatory.     39  111.  App.,  53. 

Where  employee  has  the  best  opportunity  of  knowing  the  unsafe 
condition  of  machinery,  and  gave  no  notice  to  his  employer,  he 
assumeS.'the  risk.    .39  111.  App.,  642. 

If  a  Workman,  by  command  of  a  superior,  suspends  his  regular 
work  twadd  his  strength  to  that  of  others  to  meet  a  present  exi- 
gency, and  is  killed  by  the  breaking  of  the  appliance  used,  he  is 
not  negligent.    41  111.  App.,  253. 

If  the  injured  person's  negligence  was  slight  compared  with  de- 
fendant's, the  plaintiff  may  recover.     58  111.,  272. 

Damages  are  limited  to  pecuniary  losses.  No  recovery  is  al- 
lowed for  bereavement,  loss  of  society,  grief,  or  wounded  feelings. 
18  111.,  349. 

Nor  for  expense  of  medical  attendance,  nursing,  pain  or  suflEer- 
ing  of  deceased,  nor  loss  of  earnings  while  sick.     49  111.  App.,  105. 

The  measure-  of  damages  is  the  value  of  the  addition  which  the 
deceased  would,  in  reasonable  probability,  have  made  to  his  estate, 
if  his  death  had  not  been  wrongfully  caused.    56  111.  App.,  100. 

Whether  widow  or  next  of  kin  have  or  have  not  pecuniary  re- 
sources is  immaterial.    44  111.  App.,  27. 

Chapter  70. — Guards  on  threshing  machines^  etc. 

Section  3.  All  persons  in  this  State  who  are  or  may  ^^^^  '^^d.]  "to 
hereafter  own  or  run  any  threshing  machine,  corn  sheller,  be  boxed. ' 
or  any  other  machine  which  is  connected  to  a  horsepower 
by  means  of  tumbling  rods  or  line  of  shafting,  shall  cause 
each  and  every  length  or  section  of  such  tumbling  rod 
(except  the  one  next  the  horsepower),  together  with  the 
knuckles  or  joints  and  jacks  thereof,  to  be  safely  boxed 
or  secured  while  running.  ' 

Sec.  4.  Any  person  owning  or  running  any  machine,  injuries,  etc.  °' 
as  mentioned  in  section  1  [sec.  3]  of  this  act,  without  com- 
plying with  the  requirements  of  the  aforesaid  section, 
shall  be  held  liable  to  the  person  damaged  for  any  damage 
which  may  be  sustained  by  such  person  by  reason  of  such 
neglect,  and  no  action  shall  be  maintained  nor  shall  any 
legal  liability  exist  for  services  rendered  by  or  with  any 
such  machine  when  it  shall  be  made  to  appear  that  the 
first  section  [sec.  3]  of  this  act  has  not  been  complied 
with. 

A  plaintiff  suing  under  this  statute  must  show  due  care  on  his 
part  to  same  degree  as  in  actions  for  injuries  resulting  from  negli- 
gence.   10  111.  App.,  271. 

Chapter  83. — Right  of  action  for  -personal  injuries — 
Limitations. 

Section  14.  Actions  for  damages  for  an  injury  to  the  t^' "eMs.""  *" 
person,    *    *    *    shall  be  commenced  within  two  years 
next  after  the  cause  of  action  accrued. 
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Acts  of  1899. 

Goal-mine  regulations. 

(Page  300.) 

rcnaitiea.  gj,p  33  ^^y  sinful  neglect,  refusal,  or  failure  to  do 
the  things  required  to  be  done  by  any  section,  clause,  or 
provision  of  this  act,  on  the  part  of  the  person  or  per- 
sons herein  required  to  do  them,  or  any  violation  of  any 
of  the  provisions  or  requirements  hereof,  or  any  attempt 
to  obstruct  or  interfere  with  any  inspector  in  the  dis- 
charge of  the  duties  herein  imposed  upon  him,  or  any 
refusal  to  comply  with  the  instructions  of  an  inspector 
given  by  authority  of  this  act,  shall  be  deemed  a  misde- 
meanor punishable  by  a  fine  not  exceeding  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  period 
not  exceeding  six  months,  or  both,  at  the  discretion  of 
the  court:  Provided,  That  in  addition  to  the  above  pen- 
alties, in  case  of  the  failure  of  any  operator  to  comply 
with  the  provisions  of  this  act  in  relation  to  the  sinkmg 
of  escapement  shafts  and  the  ventilation  of  mines,  the 
State's  attorney  for  the  county  in  which  such  failure 
occurs,  or  any  other  attorney,  in  case  of  his  neglect  to 
act  promptly,  shall  proceed  against  such  operator  by 
injunction  without  bond,  to  restrain  him  from  continuing 
to  operate  such  mine  until  all  legal  requirements  shall 
have  been  fully  complied  with. 

Enforcement,  ^j^y  inspector  who  shall  discover  that  any  section  of 
this  act,  or  part  thereof,  is  being  neglected  or  violated, 
shall  order  immediate  compliance  therewith,  and  in  case 
of  continued  failure  to  comply,  shall,  through  the  State's 
attorney,  or  any  other  attorney,  in  case  of  his  failure  to 
act  promptly,  take  the  necessary  legal  steps  to  enforce 
compliance  therewith  through  the  penalties  herein  de- 
scribed. 

If  it  becomes  necessary,  through  the  refusal  or  failure 
of  the  State's  attorney  to  act,  for  any  other  attorney  to 
appear  for  the  State  in  any  suit  involving  the  enforce- 
ment of  any  provision  of  this  act,  reasonable  fees  for  the 
services  of  such  attorney  shall  be  allowed  by  the  board  of 
supervisors,  or  county  commissioners,  in  and  for  the 
county  in  which  such  proceedings  are  instituted. 

violations.  YoT  any  injury  to  person  or  property,  occasioned  by 
any  willful  violations  of  this  act,  or  willful  failure  to 
comply  with  any  of  its  provisions,  a  right  of  action  shall 
accrue  to  the  party  injured  for  any  direct  damages  sus- 
tained thereby,  and,  in  case  of  loss  of  life  by  reason  of 
snch  willful  violation  or  willful  failure  as  aforesaid,  a 
right  of  action  shall  accrue  to  the  widow  of  the  person 
so  killed,  his  lineal  heirs  or  adopted  children,  or  to  any 
other  person  or  persons  who  were,  before  such  loss  of  life, 
dependent  for  support  on  the  person  or  persons  so  killed, 
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for  a  like  recovery  of  damages  for  the  injuries  sustained 
by  reason  of  such  loss  of  life  or  lives,  not  to  exceed  the 
sum  of  five  thousand  dollars. 

It  is  against  public  policy  to  allow  the  provisions  of  this  statute 
touching  the  care  an  employer  must  exercise  with  regard  to  the 
protection  of  his  employees  from  personal  injuries,  to  be  dis- 
pensed with  by  contract.     39  III.  App.,  114. 

A  willful  violation  of  the  statute  is  a  violation  of  its  provisions 
knowingly  and  willfully.  A  charge  of  willfulness  is  not  main- 
tained by  proof  of  mere  negligence.    52  III.  App.,  69. 

A  person  injured  by  a  willful  noncompliance  with  this  statute 
need  not  show  that  he  was  in  the  exercise  of  due  care  at  the  time 
of  receiving  the  injury.    56  N.  E.  Kep.,  621. 

INDIANA. 

Annotated  Statutes  or  1894 — Eevision  of  1901. 

Chapter  2. — Right  of  action  for  injuries  causing  death. 

Section  28.5.  Wheii  the  death  of  one  is  caused  by  the  by°neg?igSce!'' 
wrongful  act  or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an  action  there- 
for against  the  latter,  if  the  former  might  have  main- 
tained an  action,  had  he  or  she  ^as  the  case  may  be) 
lived,  against  the  latter  for  an  injury  for  the  same  act 
or  omission.     The  action   shall   be  commenced   within     Limitation, 
two  years.    The  damages  can  not  exceed  ten  thousand     Damages  ex 
dollars]   and  must  inure  to  the  exclusive  benefit  of  the  ^"^ 
widow  or  widower  (as  the  case  may  be),  and  children, 
if  any,  or  next  kin,  to  be  distributed  in  the  same  manner 
as  personal  property  of  the  deceased. 

Right  of  action  can  be  maintained  under  this  statute  only  when 
decedent  leaves  a  widow  or  next  of  kin  surviving.    152  Ind.,  86. 

It  need  not  be  alleged  that  the  widow  and  children  of  decedent 
depended  o'n  him  for  support.    11  Ind.  App.,  27. 

If  an  injured  person  recovers  damages  for  the  injury  and  after- 
wards dies  on  account  of  the  same,  his  representatives  can  not 
recover  damages  because  of  his  death.    132  Ind.,  507. 

The  action  can  not  be  maintained  against  the  personal  repre- 
sentatives of  the  wrongdoer.    125  Ind.,  176. 

Compensatory  damages  include  compensation  for  pain  and  suf- 
fering as  well  as  for  pecuniary  expenditures  of  the  injured  person. 
59  Ind.,  317. 

A  receiver  operating  a  railroad  Is  bound  by  the  provisions  of 
this  statute.    69  N.  E.  Rep.,  50. 

Chapter  2. — Right  of  action  for  personal  injuries — 
Limitations. 

Section  294.  The  following  actions  shall  be  commenced     Limitation, 
within  the  periods  herein  prescribed,  after  the  cause  of 
action  has  accrued,  and  not  afterward : 

First.  For  injuries  to  person  or  character,  and  for  a     Personal  in- 
forfeiture  or  penalty  given  by  statute,  within  two  years.  ^"'■'*^- 
*  •  •  •  « 
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Chapter  2. — Liability  of  employers  for  injuries  to  em- 
ployees— Contributory  negligence  to  he  matter  of  de- 
fense only. 

Actions  for  SECTION  359a.  Hereafter  in  all  actions  for  damages 
es,  c  c.  |jj,Qygjj^  Qjj  account  of  the  alleged  negligence  of  any  per- 
son, copartnership,  or  corporation  for  causing  personal 
injuries,  or  the  death  of  any  person,  it  shall  not  be  nec- 
essary for  the  plaintiff  in  such  action  to  allege  or  prove 
negil^ence"^'"'^  ^^^  Want  of  contributory  negligence  on  the  part  of  the 
plaintiff,  or  on  the  part  of  the  person  for  whose  injury 
or  death  the  action  may  be  brought.  Contributory  negli- 
gence, on  the  part  of  the  plaintiff,  or  such  other  person, 
shall  be  a  matter  of  defense,  and  such  defense  may  be 
proved  under  the  answer  of  general  denial  j     *    *    * 

Chapter  40. — Liability  of  railroad  companies  for  in- 
juries to  employees. 

cat'sed  by  'neg^     SECTION  5l73c.  For  any  violation  of  or  failure  to  com- 
ugcnce.  ply  with  any  of  the  provisions  of  this  act  [requiring 

switch  lights]  such  [steam  railroad]  company  shall  be 
liable  to  all  persons  and  employees  injured  by  reason 
thereof,  and  no  employee  shall  in  any  case  be  held  to  have 
assumed  the  risk  incurred  by  reason  of  such  violation  or 
failure. 

Chapter  81. — Contracts  of  employees  waiving  right  to 
damages. 

void.""'"^"'^'^  Section  7082a.  All  contracts  between  employer  and 
employee  releasing  the  employer  from  liability  for  dam- 
ages arising  out  of  the  negligence  of  .the  employer  by 
which  the  employee  is  injured,  or  in  case  of  the  epiployee's' 
death  to  his  representatives,  are  against  public  policy,  and 
hereby  declared  null  and  void. 

sons!''^^  "*'■"  Sec.  7082b.  All  contracts  between  employer  and  em- 
ployee releasing  third  persons,  copartnerships,  or  cor- 
porations from  liability  for  damages  arising  out  of  the 
negligence  of  such  third  persons,  copartnerships,  or  cor- 
porations by  which  the  employee  of  such  employer  is  in- 
jured, or  in  case  of  the  death  of  such  employee,  to  his 
representatives,  are  against  public  policy  and  are  hereby 
declared  null  and  void. 

ieas?ns™f  rVm      Sec.  7082c.  All  contracts  between  an  employee  and  a 

liability.  third  person,  copartnership,  or  corporation  in  which  it  is 

agreed  that  the  employer  of  such  employee  shall  be  re- 
leased from  liability  for  damages  of  such  employee  aris- 
ing out  of  the  negligence  of  the  employer,  or  in  case  of 
the  death  of  such  employee,  to  his  representatives,  are 
against  public  policy  and  are  hereby  declared  null  and 
void :  Provided,  That  nothing  in  this  act  shall  apply  to 
Insurance,     ygjuntary  relief  departments,  or  associations  organized 
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for  the  purpose  of  insuring  employees.  Nothing  in  this 
act  shall  be  construed  to  revert  back  to  contracts  made 
prior  to  the  passage  of  this  act.  Nor  shall  this  act  affect 
pending  litigation:  Provided,  That  nothing  in  any  sec-  madeafterin- 
tion  of  this  act  shall  be  so  construed  as  to  affect  or  apply  Jury, 
to  any  contract  or  agreement  that  may  be  made  between 
the  employer  and  employee,  «r  in  case  of  death,  his  next 
of  kin  or  his  representative  after  an  injury  to  the  em- 
ployee has  occurred,  but  the  provisions  of  this  act  shall 
apply  solely  to  contracts  made  prior  to  any  injury. 

Chapter  81. — Liability  of  railroad  companies,  etc.,  for 
injuries  of  employees. 

Section  7083.  Every  railroad  or  other  corporation,  ex-  j^^^ury caused 
cept  municipal,  operating  in  this  State,  shall  be  liable  for 
damages  for  personal  injury  suffered  by  any  employee 
while  in  its  service,  the  employee  so  injured  being  m  the 
exercise  of  due  care  and  diligence,  in  the  following  cases : 

First.  When  such  injury  is  suffered  by  reason  of  any  Defects, 
defect  in  the  condition  of  ways,  works,  plant,  tools,  and 
machinery  connected  with  or  in  use  in  the  business  of  such 
corporation,  when  such  defect  was  the  result  of  negli- 
gence on  the  part  of  the  corporation  or  some  person  in- 
trusted by  it  with  the  duty  of  keeping  such  way,  works, 
plant,  tools,  or  machinery  in  proper  condition. 

Second.  Where. such  injury  resulted  from  the  negli- gupl^inflndent 
gence  of  any  person  in  the  service  of  such  corporation  to 
whose  order  or  direction  the  injured  employee  at  the  time 
of  the  injury  was  bound  to  conform,  and  did  conform. 

Third.  Where  such  injury  resulted  from  the  act  or  ru?eg?'"*'"^*  *° 
omission  of  any  person  done  or  made  in  obedience  to  any 
rule,  regulation,  or  by-law  of  such  corporation,  or  in 
obedience  to  the  particular  instructions  given  by  any  per- 
son delegated  with  the  authority  of  the  corporation  in 
that  behalf. 

Fourth.  Where  such  injury  was  caused  by  the  negli- p  ^^j?'g'|^°**,°^ 
gence  of  any  person  in  the  service  of  such  corporation  charge  of  raii- 
who  has  charge  of  any^signal,  telegraph  office,  switch "^"^  sgna.ec. 
yard,  shop,  roundhouse,  locomotive  engine,  or  train  upon 
a  railway,  or  where  such  injury  was  caused  by  the  negli-    * 
gence  of  any  person,  coemployee,  or  fellow-servant  en- 
gaged in  the  same  common  service  in  any  of  the  several 
departments  of  the  service  of  any  such  corporation,  the 
said  person,  coemployee  or  fellow-servant,  at  the  time 
acting  in  the  place,  and  performing  the  duty  of  the  cor- 
poration in  that  behalf,  and  the  person  so  injured,  obeying 
or  conforming  to  the  order  of  some  superior  at  the  time 
of  such  injury,  having  authority  to  direct;   but  nothing 
herein  shall  be  construed  to  abridge  the  liability  of  the 
corporation  under  existing  laws. 

There  is  no  constitutional  objection  to  this  act.    153  Ind.,  1. 
This  section  does  not  relieve  an  employee  from  that  caution  and 
care  of  himself  required  by  common  law.    55  N.  E.  Rep.,  440. 
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The  common-law  doctrine  of  the  assumption  of  risk  Is  operative 
in  connection  with  this  act  except  to  the  extent  that  is  set  forth  in 
terms  in  the  statute.     67  N.  E.  Rep.,  98G. 

The  general  liability  fixed  in  subsection  2  Is  not  nullified  by  the 
specific  enumeration  of  persons  in  subsection  4.     153  Ind.,  420. 

A  brakeman  charged  with  the  duty  oif  opening  and  closing  a 
switch  for  the  passage  of  the  train  on  which  he  is  employed  is  not 
in  charge  of  a  switch  yard  so  as  to  make  the  company  liable  for 
his  negligence  under  subsection  4.     149  Ind.,  167. 

Violation  by  an  engineer  of  a  city  ordinance  regulating  the 
speed  of  trains  is  such  negligence  as  to  make  the  company  liable 
to  an  employee  injured  by  such  violation.     152  Ind.,  345. 

A  locomotive  engineer  not  acting  under  special  orders,  but  en- 
gaged in  the  discharge  of  the  regular  duties  of  his  employment, 
must  be  regarded  as  acting  under  the  orders  of  some  superior. 
114  Fed.  Rep.,  918. 

A  machine  capable  of  moving  itself  and  the  cars  attached,  but 
primarily  constructed  and  used  as  a  pile  driver,  is  not  a  locomotive 
within  the  meaning  of  subsection  4.    67  N.  E.  Rep.,  1057. 

A  resident  of  Illinois  was  injured  in  Indiana.  Held  by  the 
supreme  court  of  Illinois  that  he  could  recover  under  the  above 
secton  in  the  courts  of  that  State.    52  N.  B.  Rep.,  951. 

A  workman  put  in  temporary  charge  of  other  employees  in  the 
absence  of  the  foreman  does  not  by  his  negligent  manner  of  labor- 
ing charge  his  employer  with  liability  under  this  section.  152 
Ind.,  680. 

One, at  work  in  a  gas  main  by  order  of  his  superintendent,  and 
injured  by  an  explosion  caused  by  the  superintendent  coming  near 
with  a  lighted  lantern  could  recover  under  this  section.  54  N.  E. 
Rep.,  414. 

damalls.™  °'  S^<^-  '^^^^^  The  damages  recoverable  under  this  act 
shall  be  commensurate  with  the  injury  sustained,  unless 
death  results  from  such  injury,  when,  in  such  case,  the 
action  shall  survive  and  be  governed  in  all  respecte  by 
the  law  now  in  force  as  to  such  actions:  Provided,  That 
where  any  such  person  recovers  a  judgment  against  a 
railroad  or  other  corporation,  and  such  corporation  takes 
an  appeal,  and,  pending  such  appeal,  the  injured  person 
dies,  and  the  judgment  rendered  in  the  court  below  be 
thereafter  reversed,  the  right  of  action  of  such  person 
shall  survive  to  his  legal  representative. 

wawSig'rilhts^  Sec.  7087.  All  contracts  made  by  railroads  or  other 
'  corporations  with  their  employees,  or  rules  or  regulations 
adopted  by  any  corporation  releasing  or  relieving  it  from 
liability  to  any  employee  having  a  right  of  action  under 
*  the  provisions  of  this  act  are  hereby  declared  null  and 
void.  The  provisions  of  this  act,  however,  shall  not  apply 
to  any  injuries  sustained  before  it  takes  effect,  nor  shall  it 
affect  in  any  manner  any  suit  or  legal  proceedings  pend- 
ing at  the  time  it  takes  effect. 

This  section  is  constitutional.  A  contract  releasing  a  company 
from  liability  on  payment  of  a  sum  from  its  relief  fund  is  void.  49 
N.  E.  Rep.,  582. 

An  agreement  that  the  beneficiary  of  a  relief  fund  will  not  also 
sue  for  damages  Is  not  forbidden  by  this  section.  53  N.  B.  Rep., 
290. 

A  contract  with  a  relief  department  agreeing  that  the  accept- 
ance of  benefits  therefrom  shall  operate  as  a  release  of  all  claims 
against  the  railroad  is  nothing  more  than  a  contract  for  a  choice 
between  two  modes  of  compensation,  and  is  not  a  release  within 
the  meaning  of  the  above  section.    Acceptance  by  a  widow  of  such 
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benefit  will  not  bar  her  action  as  administratrix  In  behalf  of  her 
children.    152  Ind.,  345. 

The  law  of  the  place  of  accident  and  not  of  the  company's  main 
office  determines  a  claimant's  right  to  recover.    108  Fed.  Rep.,  320. 

Chapter  94. — Goal-mine  regulations  and  inspection. 


Sec.  7473.  For  any  injury  to  person  or  persons  or  prop-  inji^'rie"'*^  '"' 
erty  occasioned  by  any  violation  of  this  act,  or  any  will-  ' 

ful  failure  to  comply  with  any  of  its  provisions,  a  right 
of  action  against  the  owner,  operator,  agent,  or  lessee 
shall  accrue  to  the  party  injured  for  the  direct  injury  sus- 
tained thereby,  and  in  case  of  loss  of  life  by  reason  of 
such  violation,  a  right  of  action  shall  accrue  to  widow, 
children,  or  adopted  children,  or  to  the  parents  or  parent, 
or  to  any  other  person  or  persons  who  were  before  such 
loss  of  life  dependent  for  support  on  the  person  or  per- 
sons so  killed,  tor  like  recovery  for  damages  for  the  injury 
sustained  by  reason  of  such  loss  of  life  or  lives. 

This  section  gives  no  right  of  action  to  a  personal  representative^ 
but  only  to  the  beneficiaries  named.     50  N.  E.  Rep.,  368. 

IOWA. 

Code  of  1897  and  Supplement  or  1902. 

Title  10. — Chapter  5. — Liability  of  railroad  companies 
for  injuries  of  employees. 

Section  2071.  Every  corporation  operating  a  railway  ^J^^^  'J,'  '^1  ^ 
shall  be  liable  for  all  damages  sustained  by  any  person,  iigeifce.  ^  "^^ 
including  employees  of  such  corporation,  in  consequence 
of  the  neglect  of  the  agents,  or  by  any  mismanagement 
of  the  engineers  or  other  employees  thereof,  and  m  con- 
sequence of  the  willful  wrongs,  whether  of  commission  or 
omission,  of  such  agents,  engineers,  or  other  employees, 
when  such  wrongs  are  in  any  manner  connected  with  the 
use  and  operation  of  any  railway  on  or  about  which  they 
shall  be  employed,  and  no  contract  which  restricts  such  stricting  1 1  a  - 
liability  shall  be  legal  or  binding.  ''""''■ 

Nor  shall  any  contract  of  insurance,  relief,  benefit,  or  ina*i^an<fe^'etc.' 
indenmity  in  case  of  injury  or  death,  entered  into  prior 
to  the  injury,  between  the  person  so  injured  and  such  cor- 
poration, or  any  other  person  or  association  acting  for 
such  corporation,  nor  shall  the  acceptance  of  any  such 
insurance,  relief,  benefit,  or  indemnity  by  the  person 
injured,  his  widow,  heirs,  or  legal  representatives  after 
the  injury,  from  such  corporation,- person,  or  association, 
constitute  any  bar  or  defense  to  any  cause  of  action 
brought  under  the  provisions  of  this  section,  but  nothin^g 
contained  herein  shall  be  construed  to  prevent  or  invali- 
date any  settlement  for  damages  between  the  parties  sub- 
sequent to  injuries  received. 

The  Intention  of  this  statute  is  merely  to  give  employees  a 
right  of  action  for  injuries  arising  from  the  negligence  of  coem- 
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ployees,  and  tiot  to  change  the  degree  of  care  necessary  as  be- 
tween master  and  servant.     26  Iowa,  363. 

The  company  is  not  liable  to  an  employee  under  circumstances 
that  would  not  have  rendered  it  liable  to  one  not  an  employee. 
107  Iowa,  682. 

This  statute  does  not  confer  upon  a  widow  the  right  to  sue  for 
the  death  of  h^r  husband  occasioned  by  the  wrongful  act  of  a 
railroad  company.     88  N.  W.  Rep.,  815. 

A  railway  company  can  not  avoid  liability  under  this  statute 
by  requiring  of  its  employees  more  than  reasonable  care  in  the 
discharge  of  their  duties.    83  Iowa,  380. 

This  statute  is  not  unconstitutional,  being  applicable  to  all  per- 
sons or  corporations  engaged  in  a  peculiar  business.    20  Iowa,  338. 

It  seems  not  to  be  applicable  to  street  railways.     68  Fed.,  82. 

A  receiver,  operating  a  railroad  under  the  appointment  of  a 
court,  is  within  the  terms  of  this  section.     62  Iowa,  728. 

The  statute  applies  only  to  accidents  growing  out  of  the  use 
and  operation  of  railroads.  One  who  is  required  in  the  course  of 
his  employment  by  a  railroad  company  to  go  upon  a  train  is  to 
be  regarded  as  being  engaged  in  its  operation,  notwithstanding 
his  employment  may  not  be  connected  with  the  running  of  its 
trains.    41  Iowa,  344. 

The  running  of  special  trains  by  a  construction  company  engaged 
in  constructing  a  road  is  operating  it  within  the  meaning  of  this 
statute.    43  Iowa,  406. 

A  clinlier  man  in  a  roundhouse  injured  while  coupling  tanks 
moved  by  engines  is  within  the  statute.     87  Iowa,  206. 

So  is  a  bridge  worlier  who  is  required  in  the  course  of  his  em- 
ployemnt  to  ride  on  trains.    47  Iowa,  375. 

So  is  a  section  hand.     36  Iowa,  372. 

And  a  man  engaged  in  shoveling  gravel  from  a  gravel  train. 
43  Iowa,  406. 

Or  in  the  operation  of  a  dirt  train.    36  Iowa,  52. 

Or  in  running  a  hand  car.     137  U.  S.  Rep.,  507. 

Operating  a  ditching  machine  which  worked  by  the  movement 
along  the  track  of  the  train  of  which  it  forms  a  part  is  within  the  , 
statute.     73  Iowa,  576. 

An  employee  injured  while  operating  a  derrick  situated  on  a 
flat  car,  worked  by  moving  the  car,  recovered  under  this  statute. 
73  Iowa,  576. 

As  did  one  injured  by  the  caving  of  a  sand  bank  where  he  had 
been  engaged  in  loading  a  train.     72  Iowa,  709. 

And  one  injured  in  a  coal  house  by  the  negligent  moving  of  a 
plank  over  which  coal  had  been  carried  to  the  tender  of  a  live 
engine.     106  Iowa,  54. 

But  employees  elevating  coal  to  a  platform  from  which  tenders 
were  to  be  filled  were  not  within  the  statute.     70  Iowa,  555. 

Nor  repair  men  at  work  on  a  track  and  not  injured  by  the  opera- 
tion of  the  road.     08  Iowa,  22. 

Nor  a  car  repairer  who  worlied  on  cars  while  not  in  motion, 
though  sometimes  required  to  ride  from  place  to  place  on  trains 
of  the  company  for  the  purpose  of  making  such  repairs  at  difEerent 
places.     64  Iowa,  644. 

The  foreman  of  an  iron  gang  on  a  bridge,  who  controlled  the 
speed  of  trains  by  signals,  was  directing  the  operation  of  trains 
in  such  a  sense  as  to  fix  the  liability, of  the  railway  company  for 
the  death  of  an  employee  at  the  bridge,  caused  by  a  train  running 
at  too  great  speed.    72  ]^.  W.  Eep.,  545. 

The  fact  that  an  employee  is  foreman  of  a  crew  of  men  whom 
he  directs  and  whom  he  may  hire  or  discharge  does  not  prevent 
his  being  a  coemployee  with  such  workmen  so  that  he  can  recover 
under  this  section  for  injuries  received  by  their  negligence.  60 
Iowa,  230. 

A  written  contract  by  which  an  employee  agrees  to  hold  the 
company  harmless  for  injuries  received  in  doing  certain  acts 
which  he  is  advised  are  dangerous  is  admissible  for  the  purpose  of 
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showing  the  existence  of  the  rule  and  of  notice  to  the  employee 
of  such  rule  and  of  the  danger.    73  Iowa,  158. 

This  section  does  not  make  the  employer  responsible  for  negli- 
gent acts  of  an  employee  done  tortiously  or  outside  the  ]f.ne  of 
duty.    78  N.  W.  Rep.,  698. 

Title  10. — Chaptee  5. — Safety  appliances  on  railroads. 

Sec.  2083.  Any  corporation,  company,  or  person  oper-  Penalty, 
ating  a  railroad  in  this  State  and  using  a  locomotive  en- 
gine, or  running  a  train  of  cars,  or  using  any  freight,  way, 
or  other  car  contrary  to  the  provisions  of  the  four  pre- 
ceding sections,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  subject  to  a  fine  of  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars  for  each  and  every  of- 
fense; but  such  penalties  shall  not  apply  to  companies  Exception, 
hauling  cars  belonging  to  railroads  other  than  those  of 
this  State  which  are  engaged  in  interstate  traffic.  Any  o^'^ja^™''*'''" 
railway  employee  who  may  be  injured  by  the  running  of 
such  engine,  train,  or  car,  contrary  to  the  provisions  of 
said  sections,  shall  not  be  considered  as  waiving  his  right 
to  recover  damage  by  continuing  in  the  employ  of  the 
corporation,  company,  or  person  operating  such  engine, 
train,  or  cars. 

Title  12. — Chapter  9. — Goal-mine  regulations. 

Sec.  2492.  In  addition  to  any  and  all  other  remedies,  Failure  to 
if  any  owner  or  person  in  charge  of  any  mine  shall  fail  safety. 
to  provide  any  of  the  appliances  herein  required  for  the 
safety  of  the  employees,  or  the  appliances  provided  do 
not  conform  to  the  requirements  herein  specified,  or  such 
owner  or  agent  shall  neglect,  for  twenty  days  after  notice 
given  in  writing  by  the  district  mine  inspector  of  such 
failure,  to  remedy  the  same,  such  inspector  may  apply  to 
the  district  court,  or  any  judge  thereof,  in  an  action  Action, 
brought  in  the  name  of  the  State,. for  a  writ  of  injunction 
to  restrain  the  working  of  the  mine  with  mote  persons  at 
the  same  time  than  are  necessary  to  make  the  improve- 
ments needed,  save  as  may  be  required  to  prevent  waste, 
until  such  appliances  have  been  supplied,  and  in  case  an 
injury  happens  to  those  engaged  in  work  because  of  such 
failure  the  same  shall  be  held  culpable  negligence. 

Title  18. — Chapter  2. — Right  of  action  for  personal  in- 
juries— Limitations. 

Section  3447.  Actions   may  be   brought   within   the    Limitation  of 
times  herein  limited,  respectively,  after  their  causes  ac-  ^°  ^^^'^' 
crue,  and  not  afterwards,  except  when  otherwise  specially 
declared : 

•P  ^  SP  V  T" 

3,  Those  founded  on  injuries  to  the  person  *  *  * 
within  two  years ;  *     *    * 
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KANSAS. 

General  Statutes  of  1901. 

Chapter  84. — Liability  of  railroad  companies  for  injuries 
to  employees. 

j^Negiigenceof     SECTION  5858   (as  amended  by  cha,pter  393,  Acts  of 
ants.  1903).  Every  railroad  company  organized  or  doing  busi- 

ness in  this  State  shall  be  liable  for  all  damages  done  to 
any  employee  of  said  company  in  consequence  of  any 
negligence  of  its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employees,  to  any  person  sustaining 
such  damage:  Provided^  That  notice  in  writing  of  the 
injury  so  sustained,  stating  the  time  and  place  thereof, 
shall  have  been  given  by  or  on  behalf  of  the  person  in- 
jured to  such  railroad  company  within  ninety  days  after 
the  occurrence  of  the  accident. 

This  statute  is  constitutional.     33  Kans.,  298. 

It  does  not  do  away  witJi  the  defense  of  contributory  negligence. 
34  Kans.,  472. 

Negligent  act  must  be  of  an  employee  having  authority  or  duty 
In  the  premises.     30  Kans.,  601. 

Only  those  persons  more  or  less  exposed  to  the  hazards  of  the 
business  of  railroading  are  within  the  protection  of  this  statute. 
25  Kans.,  53. 

Injury  must  be  received  while  in  the  line  of  duty.    25  Kans.,  .1. 

A  section  hand  injured  by  a  rail  being  negligently  allowed  to  fall 
upon  him  can  recover  under  this  section.    33  Kans.,  416. 

So  can  a  bridge  carpenter  engaged  in  loading  timbers  to  be  trans- 
ported to  the  place  of  use.     52  Kans.,  264. 

And  workmen  preparing  an  engine  in  a  roundhouse  for  imme- 
diate use.     62  Fed.  Rep.,  363. 

The  statute  applies  to  a  receiver  operating  a  road.  55  Kans., 
589. 

But  not  to  employers  having  employees  engaged  in  work  upon 
the  roadbed  or  the  trains  of  a  railroad  corporation.  44  Kans., 
669. 

■  A  railroad  company  can  not  contract  in  advance  for  the  waiver 
and  release  by  an  employee  of  his  statutory  rights.    29  Kans.,  169. 

KENTUCKY. 

Constitution. 

Right  of  action  for  injuries  causing  death. 

by°ntgiig?"ce^^  Section  241.  Whenever  the  death  of  a  person  shall  re- 
sult from  an  injury  inflicted  by  negligence  or  wrongful 
act,  then,  in  every  such  case,  damages  may  be  recovered 
for  such  death  from  the  corporations  and  persons  so  caus- 
ing same.  Until  otherwise  provided  by  law,  the  action  to 
recover  such  damages  shall  in  all  cases  be  prosecuted  by 
Who  may  sue.  ^jjg  personal  representative  of  the  deceased  person.  The 
general  assembly  may  provide  how  the  recovery  shall  go 
and  to  whom  belong ;  and  until  such  provision  is  made  l£e 
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same  shall  form  part  of  the  personal  estate  of  the  deceased 
person. 

This  does  not  give  a  riglit  of  action  against  an  employer  for  the 
death  of  an  employee  caused  by  the  negligence  of  a  fellow-servant 
of  equal  grade  in  the  same  department.  A  conductor  temporarily 
acting  as  brakeman  is  still  of  equal  rank  with  a  locomotive  engi- 
neer, so  that  he  can  hot  recover  of  the  company  for  injuries  re- 
ceived from  the  engineer's  negligence.    54  S.  W.  Rep.,  184. 

Statutes  of  1894. 

Chapter  1. — Right  of  action  for  injuries  causing  death. 

Section  6.  Whenever  the  death  of  a  person  shall  result  i,y°negiig«i(fe!^ 
from  an  injury  inflicted  by  negligence  or  wrongful  act, 
then,  in  every  such  case,  damages  may  be  recovered  for 
such  death  from  the  person  or  persons,  company  or  com- 
panies, corporation  or  corporations,  their  agents  or  serv- 
ants, causing  the  same,  and  when  the  act  is  willful  or 
the  negligence  is  gross,  punitive  damages  may  be  recov-  ^^^^  ^^  ^\^'^^ 
ered,  and  the  action  to  recover  such  damages  shall  be    who  may  sue! 
prosecuted  by  the  personal  representative  of  the  deceased,  empt™*^*^  " 
The  amount  recovered,  less  funeral  expenses  and  the  cost 
of  administration,  and  such  costs  about  the  recovery,  in- 
cluding attorney  fees,  as  are  not  included  in  the  recovery 
froni  the  defendant,  shall  be  for  the  benefit  of  and  go  to 
the  kindred  of  the  deceased.    *    *    * 

The  common  law  action  for  suffering  of  the  deceased,  death  not 
being  immediate,  will  bar  an  action  under  this  statute  to  recover 
for  loss  of  life.     12  Bush,  144. 

In  the  absence  of  gross,  wanton,  or  willful  negligence,  damages 
should  be  compensatory  only,  and  not  punitive.    4  Bush,  593. 

If  defendant  was  guilty  of  gross  neglect,  both  compensatory  and 
punitive  damages  may  be  awarded.     15  R.,  199. 

Proof  of  ages  and  number  of  children  of  deceased  is  admissible. 
7  Bush,  235. 

Where  neglect  Is  not  willful  and  death  results  instantly,  the 
damages  are  confined  to  the  value  of  the  decedent's  power  to  earn 
money.    9  Bush,  728. 

See  also  section  241  of  the  Constitution,  and  note. 

Chapter  32. — Safety  appliance^  on  railroads. 

Sec.  793.  Any  company  failing  to  comply  with  or  vio-  Penalty, 
lating  or  permitting  any  of  its  employees  or  agents  to 
violate  any  of  the  provisions  of  sections  *  *  *^  778, 
780,  *  *  .  *  of  this  article,  shall,  in  addition  to  sub- 
jecting itself  to  any  damages  that  may  be  caused'  by  such 
failure  or  violation,  be  guilty  of  a  misdemeanor  and  be 
fined  for  each  failure  or  violation  not  less  than  one  hun- 
dred nor  more  than  five  hundred  dollars,  to  be  recovered  ■ 
by  indictment  in  the  circuit  court  of  any  county  through 
which  the  company  in  default  operates  a  line  of  road,  or 
in  the  Franklin  circuit  court. 
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LOUISIANA. 

VooKHiEs's  Eevised  Civil  Code  of  1870 — Edition  of 
1887. 

Right  of  action  for  personal  injuries. 

ca'u"ed"  "by     A-RTiCLE  2315.  Every  act  whatever  of  man  that  causes 

wioDKiui  net.  damage  to  another  obliges  him  by  whose  fault  it  hap- 

acfio'7'rn 'case  P^^i^d  to  repair  it.    The  right  of  this  action  shall  survive 

of  death.         in  case  of  death  in  favor  of  the  minor  children  and  widow 

of  the  deceased,  or  either  of  them,  and  in  default  of  these 

in  favor  of  the  surviving  father  and  mother,  or  either 

of  them,  for  the  space  of  one  year  from  the  death. 

Negligence.       Art.  2316.  Every  person  is  responsible  for  the  damage 

he  occasions  not  merely  by  his  act,  but  by  his  negligence, 

his  imprudence,  or  his  want  of  skill. 

Acts  of  em-     ^ET.  2317.  We  are  responsible  not  only  for  the  damage 

occasioned  by  our  own  act,  but  for  that  which  is  caused 

by  the  act  of  persons  for  whom  we  are  answerable,  or  of 

the  things  which  we  have  in  our  custody.     *     *     * 

employers^   °'     Aet.  2320.  Masters  and  employers  are  answerable  for 

the  damage  occasioned  by  their  servants  and  overseers  in 

the  exercise  of  the  functions  in  which  they  are  employed. 

Teachers  and  artisans  are  answerable  for  the  damage 

caused  by  their  scholars  or  apprentices  while  under  their 

superintendence. 

In  the  above  cases  responsibility  only  attaches  when 
the  masters  or  employers,  teachers  and  artisans  might 
have  prevented  the  act  which  caused  the  damage  and 
have  not  done  it. 

.  A  youth  put  to  work  at  a  dangerous  machine  without  instruc- 
tion has,  under  the  above  sections,  an  action  for  injuries  received 
while  so  employed.    23  So.  Kep.,  469. 

MAINE. 

Eevised  Statutes  of  1903. 
Chaptee  89. — Right  of  action  for  injuries  causing  death. 

Section  9.  Whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable,  if  death  had  not  ensued, 
'shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as  shall 
amount  to  a  felony. 

Sec.  10.  Every  such  action  shall  be  brought  by  and  in 
the  names  of  the  personal  representatives  of  such  de- 


APPENDIX  J.  1081 

ceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  his  widow, 
if  no  children,  and  of  the  children,  if  no  widow,  and  if 
both,  then  of  her  and  them  equally,  and,  if  neither,  of 
his  heirs.  The  jury  may  give  such  damages  as  they  shall 
deem  a  fair  and  ]ust  compensation,  not  exceeding  five 
thousand  dollars,  with  reference  to  the  pecuniary  inju- 
ries resulting  from  such  death  to  the  persons  for  whose 
benefit  such  action  is  brought :  Provided,  That  such  action 
shall  be  commenced  within  two  years  after  the  death  of 
such  person. 

In  order  for  an  employee  to  recover  under  this  statute  he  must 
be  free  from  contributory  negligence.    56  Atl.  Rep.,  913. 

MA][ITLAXD. 

Public  General  Laws — Code  of  1903. 

Ajrticle  23. — Liability  of  employers  for  injuries  to  em- 
ployees— Cooperative  insurance  fund. 

Section  222.  Any  corporation,  partnership,  association.  Law  applies 
individual  or  individuals  engaged  in  the  business  of  *°  ^'"""■ 
operating  any  coal  or  clay  mine,  quarry,  steam  or  street 
railroad  in  the  State  of  Maryland,  and  any  incorporated 
town,  city,  or  county  in  the  State  engaged  in  the  work 
of  constructing  any  sewer,  excavation,  or  other  physical 
structure,  or  the  contractors  for  any  such  town,  city,  or 
county,  shall  be  liable  in  law  to  any  employee  engaged     who  may 

•      ii.        u  J  i-  ■  J!   J      ii-    J.     «lal™   benefit. 

m  the  above-named  occupations,  or  m  case  of  death  to 
his  wife,  her  husband,  if  the  deceased  be  a  married 
woman,  or  to  his  or  her  parent  or  children,  in  accord- 
ance with  section  two  of  article  sixty-seven,  for  the  dam-     Negligence 
ages  flowing  from  an  injury  to  said  employee  or  from  or'death.'"^"'^ 
the  death  of  such  employee,  when  such  death  or  injury 
is  caused  by  the  negligence  of  the  employer  or  by  the 
negligence  of  any  servant  or  employee  of  such  employer ; 
and  if  it  appears  that  such  injury  or  death  was  caused     Joint  ncgii- 
by  the  joint  negligence  of  such  employer,  his  servants,  ^*'"'*' 
or  employees,  on  the  one  hand,  and  the  negligence  of  the 
injured  or  deceased  employee,  on  the  other  hand,  then 
the  employer  shall  be  liable  for  one-half  of  the  damages 
sustained  by  such  injury  or  death. 

,Sec. 223.  No  employer,  town,  city,  or  county  (or  con-     insurance 
tractor  or  contractors  therefor)  shall  be  liable  under  the  '"°"^' 
preceding  section,  if  the  said  employer,  city,  town,  or 
county  (or  contractor  or  contractors  therefor)  shall  pay 
the  following  annual  sums  in  advance  into  the  hands  of 
the  insurance   commissioner,   in  monthly  installments: 
First.    Every  employer  engaged  in  coal  or  clay  mining     sums  to  be 
or  quarrying  shall  pay  the  annual  simi  of  one  dollar  and  ^*'^" 
eighty  cents  for  every  person  employed  and  working  in 
the  State  of  Maryland.    Second.  Every  employer  en- 
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gaged  in  operating  any  steam  railroad  shall  pay  the 
annual  sum  of  three  dollars  for  every  person  employed 
by  it  residing  in  the  State  of  Maryland.  Third.  Every 
employer  engaged  in  the  business  of  operating  any  street 
railway  or  trolley  road  shall  pay  the  annual  sum  of  sixty 
cents  for  each  person  employed  by  it  within  the  State  of 
Maryland.  Fourth.  Every  town,  city  or  county  (or  the 
contractor  or  contractors  therefor)  shall  pay  such  annual 
sum  of  money  for  each  person  employed  in  the  work  of 
constructing  any  sewer,  excavation,  or  other  physical 
structure,  as  the  said  insurance  commissioner  shall  ad- 
judge to  be  necessary  to  insure  such  employees  in  the  sum 
of  one  thousand  dollars  in  the  event  of  death  in  such 
employment,  considering  the  occupation  of  [or]  trade 
be^lied^i'cTed '^^^■'*'  involved:  Provided,  however,  That  any  employer, 
from  wages,  town,  city,  or  county  (or  contractor  therefor)  may  deduct 
from  the  wages  of  their  respective  employees  a  sum  not 
exceeding  one-half  of  the  amount  payable  to  said  insiu-- 
ance  commissioner  under  the  provisions  of  sections  222- 
228,  and  make  such  deduction  by  weekly,  monthly,  or 
other  periodic  installments,  such  employers  to  inform 
their  employees  of  this  provision  at  the  time  of  their 
employment  or  of  the  continuance  of  their  employment 
under  said  sections,  as  a  condition  of  such  employment: 
Eeport.  Provided  further.  That  no  party  liable  under  the  preced- 
ing section  shall  be  entitled  to  take  advantage  of  the 
provisions  of  this  section  unless  the  said  party  shall  on 
the  first  Monday  of  each  month  make  a  report  under 
oath  to  the  insurance  commissioner  aforesaid,  stating 
the  number  of  persons  employed  in  this  State  in  the 
respective  occupations  covered  by  said  sections  222-228 
during  the  preceding  month  (even  if  only  employed  for 
a  fraction  of  said  month),  and  the  estimated  number 
to  be  employed  during  the  month  of  such  report,  and  shall 
pay  to  the  said  insurance  commissioner  the  proper 
monthly  installment  for  each  person  employed  during 
Contracts  such  month,  making  up  for  any  shortage  in  the  payment 
Tion^s."^  ^'°^  for  the  preceding  month.  And  it  shall  be  unlawftil  for 
any  person,  employer,  employee,  corporation,  or  partner- 
ship to  make  any  contract  waiving  or  avoiding  or  aflfect- 
ing  theif uU  legal  effect  of  sections  222-228. 
su^n*c^  "ram"  ^^^'  ^^'^'  ^^  ^^  hereby  made  the  duty  of  the  insurance 
i^ssioner. ''°™  commissioner  to  receive  and  safe  custody  keep  of  all  such 
sums  of  money  or  insurance  premiums,  and  to  keep  a  dis- 
tinct fund  therefor,  to  be  laiown  as  the  employers  and 
employees'  cooperative  insurance  fund,  and  to  invest  his 
monthly  balances  or  surplus  in  safe  and  convertible 
securities  of  any  State,  county,  or  city  of  the  United 
States  or  the  bonds  of  the  United  States,  and  the  bond  of 
such  insurance  commissioner  shall  be  liable  for  such  fund, 
and  it  shall  be  his  duty  to  keep  accurate  accounts  of  the 
receipts  and  disbursements  of  such  money,  and  full  sta- 
tistics of  the  operation  of  this  function  of  his  department. 
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In  the  event  of  the  death  of  an  employee  insured  under 
the  preceding  section  [of  this  act],  who  shall  have  come 
to  his  or  her  death  in  the  course  of  the  employment  and 
by  causes  arising  therein  (provided  such  death  shall  not 
have  occurred  at  a  period  longer  than  one  year  from  the 
date  of  the  injury),  then  the  insurance  commissioner, 
upon  being  satisfied  by  adequate  evidence  of  such  death,  * 
shall  pay  to  the  administrator  or  executor  of  the  deceased, 
or  unto  the  widow  or  husband  or  children  of  the  deceased, 
as  the  said  insurance  commissioner  shall  deem  wisest  for 
the  dependents,  if  there  be  any,  the  sum  of  one  thousand 
dollars,  and  shall  pay  such  indemnification  for  no  other 
reason  or  cause  whatsoever. 

Sec.  225.  The  insurance  commissioner  shall  report  in     Report. 
January  of  each  year  to  the  governpr  the  experience  of 
this  function  of  his  department,  and  shall  have  plenary 
power  to  determine  all  disputed  cases  which  may  arise  in 
its  administration  and  to  regulate  from  year  to  year  the 
rates  of  premiums  payable  in  order  to  preserve  such  fund 
and  pay  the  death  indemnification  herein  provided.    He  .  compensa- 
shall  receive  in  compensation  for  the  extra  services  im-  '""'• 
posed  by  said  sections  222-228  one  per  centum  of  the    Power, 
receipte  of  such  fund,  and  shall  have  power  to  define  the 
insurance  provisions  of  said  section  [s]   by  regulations 
not  inconsistent  therewith,  and  shall  prescribe  the  charac- 
ter of  the  monthly  or  other  reports  required  of  the  parties 
hable  hereunder  and  the  character  of  the  proofs  of  death, 
and  shall  have  power  to  make  all  other  orders  and  rules 
necessary  to  carry  out  the  true  intent  and  purpose  of  said 
sections. 

Sec.  226.  If  any  party,  subject  to  the  provisions  of  Substitute 
said  sections,  shall  consider  that  he,  they,  or  it  is  or  are ''  "°^' 
making  better  provisions  on  the  whole  for  the  workmen 
employed,  either  by  way  of  payments  in  case  of  death, 
injury,  sickness,  or  old  age,  or  all  combined,  and  is  or  are 
contributing  more  in  such  manner  to  the  said  workman 
than  he,  they,  or  it  would  be  obliged  to  do  under  the  in- 
surance provision  hereof,  then  said  party  may  make  ap- 
plication to  the  said  insurance  commissioner  to  be  abso- 
lutely released  and  exonerated  from  all  liability  imposed 
upon  the  applicant  by  virtue  of  said  sections,  such  appli- 
cation to  be  m  writing,  under  oath,  whereupon  the  insur- 
ance commissioner  shall  cause  such  application  to  be  pub- 
fished  in  some  newspaper  published  in  the  city  or  county, 
when  [where]  the  applicant  has  its  principal  office  in  the 
State,  at  the  expense  of  the  applicant,  fixing  a  date  for  a 
hearing  to  be  given  to  all  persons  concerned,  not  less  than 
one  month  from  the  day  of  the  filing  of  such  application ; 
and  the  said  insurance  commissioner  shall  thereupon  hear  Hearing, 
all  parties  concerned  and  shall  have  power  to  summon, 
witnesses  and  administer  oaths,  and  if  upon  full  investi- 
gation he  shall  b^  satisfied  that  thie  application  of  such 
applicant  ought  i  to  be  granted,  and  fhat  such  applicant 
does  and  will  rnake  better  provisions  on  the  whole  tor  the 
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workman  concerned  than  is  made  by  said  sections,  then 
the  said  insurance  commissioner  is  hereby  empowered  to 
release  said  applicant  from  all  liability  under  said  sec- 
tions, by  appropriate  order  to  be  signed  by  him,  a  certi- 
fied copy  whereof  of  the  insurance  commissioner  shall  be 
.  admissible  in  evidence  as  proof  of  its  contents  in  any 
county  of  this  State:  Provtded,  That  the  said  insurance 
commissioner  shall  insert  in  said  order  of  release  ade- 
quate provision  for  the  reviving  of  the  full  legal  effect  of 
said  sections,  in  case  such  applicant  should-  fail  to  con- 
tinue the  scheme  or  system  of  benefits  maintained  by  such 
applicant,  through  which  said  order  of  release  is  granted. 
Definitions.  Sec.  227.  The  words  party,  applicant,  and  employer, 
as  used  in  said  sections  222-228,  shall  be  construed  to 
meah  the  corporation,  association,  partnership,  individual 
or  individuals,  town,  city,  county  (or  contractor  therefor) 
liable  to  be  sued  under  section  223,  unless  a  contrary  sense 
appears.  The  word  employee,  as  used  in  section  222, 
shall  be  construed  to  mean  any  person  employed  in  the 
State  and  residing  therein,  and  under  section  224  the 
word  employee  shall  be  construed  to  mean  any  employee 
for  whom  the  insurance  premiums  herein  provided  for 
have  been  paid. 
Insurance  Sec.  228.  The  insurance  Commissioner  shall  have  power 
may°extend°^'^to  extend  the  benefits  of  all  said  sections,  except  section 
222,  defining  the  liability  of  employers,  to  other  industrial 
or  manual  occupations  in  this  State,  fixing  such  rates, 
terms,  conditions,  qualifications,  and  limitations  as  he  may 
judge  prudent. 

Aeticle  67. — Right  of  action  for  injuries  causing  death. 

Death  caused  SECTION  1.  Whenever  the  death  of  a  person  shall  be 
y  neg  gence.  ^j^^gg^j  j^y  -wrongful  act,  neglect,  or  default,  and  the  act. 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  the  person 
who  would  have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in 
law  to  felony. 

Injuries  or  death  occasioned  by  conditions  of  which  an  employee 
has  full  knowledge  give  no  ground  of  action  against  an  employer 
under  this  act.     75'Md.,  152. 

whtse  benefit  "^  .®^^-  ^-  ^very  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  of  the  person  whose 
death  shall  have  been  so  caused  and  shall  be  brought  by 
and  in  the  name  of  the  State  of  Maryland  for  the  use  of 
Damages,  the  person  entitled  to  damages ;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  to 
the  parties  respectively  for  whom  and  for  whose  benefit 
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such  action  shall  be  brought,  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defend- 
ant, shall  be  divided  amongst  the  above-mentioned  parties, 
in  such  shares  as  the  jury  by  their  verdict  shall  find  and 
direct :  Provided,  That  not  more  than  one  action  shall  lie  ^"'''•*''- 
for  and  in  respect  of  the  same  subject-matter  of  com- 
plaint; and  that  every  such  action  shall  be  commenced  Limitation, 
withiii  twelve  calendar  months  after  the  death  of  the 
deceaaad  person. 

This  section  does  not  deprive  a  plaintiff  of  the  right  to  sue 
separately  different  joint  tort-feasors.    72  Md.,  140. 

Sec.  4.  The  word  "  person  "  shall  apply  to  bodies  poli-    Deflnition. 
tic  and  corporate,  and  all  corporations  shall  be  responsible 
under  this  article  for  the  wrongful  acts,  neglect,  or  de- 
fault of  aU  agents  employed  by  them. 

Code  of  Public  Local  Laws,  1888. 

AiiTicLE  1. — Liability  of  operators,  etc.,  of  mines  for  in- 
juries to  employees — Cooperative  insurance  fund. 

Section  195a  (added  by  chapter  412,  Acts  of  1902).  to'^Xom.^^"*^ 
Any  corporation,  partnership,  association,  individual,  in- 
dividuals, engaged  in  the  business  of  owning  or  conduct- 
ing any  coal  mines,  clay  mines,  in  Allegany  or  Garrett 
counties,  whether  such  owner  or  owners,  operator  or  op- 
erators, be  residents  of  the  State  of  Maryland  or  not, 
employing  persons  in  the  operation  of  mining  coal  or  clay, 
shall  be  liable  in  law  to  any  employee  engaged  in  such  ciauo''  ben™flt.' 
occupation  or  to  his  legal  representatives,  in  case  of  death, 
for  the  damage  arising  and  flowing  from  any  injury 
received  by  said  employee  through  the  negligence  of  said  Negligence. 
owner  or  operator  or  from  the  negligence  of  any  agent  or 
^gents,  employee  or  employees,  and  if  the  negligence  cans-  geMcf*  °*^" 
ing  such  mjury  be  found  to  consist  of  the  joint  or 
collective  negligence  of  both  the  employer,  his  agent  or 
agents,  employee  or  employees,  on  the  one  hand,  and  of  the 
negligence  of  the  injured  employee  on  the  other  hand, 
then  it  shall  be  the  duty  of  the  jury,  or  of  the  court 
sitting  as  a  jury,  to  determine  and  ascertain  as  near  as 
may  be  the  proportion  of  such  negligence  of  Which  each 
has  been  guilty,  and  having  ascertained  and  determined 
such  proportions  of  negligence  causing  the  injury,  it  shall 
be  the  duty  of  the  jury,  or  of  the  court  sitting  as  a  jury, 
to  apportion  the  damages  arising  from  said  injury  in  like 
proportion  or  degree  and  award  to  the  plaintiff  or  plain- 
tiffs the  proportion  of  damages  suffered  which  it  shall 
have  been  determined  was  the  proportion  of  the  def  endani 
or  defendants'  negligence  contributing  to  the  injury  com- 
plained of. 

Sec.  195b  (added  by  chapter  412,  Acts  of  1902).  Pro- f^^'a"/"""" 
vided,  That  no  employer,  owner,  or  operator  shall  be  liable 
under  the  aforegoing  section  of  this  act  if  the  said  em- 


1086 


APPENDIX   J. 


paid, 


Report. 


Duty    of    In 

snrnnce      com 
missioner. 


ployer,  owner,  or  operator  shall  pay  annually  in  advance, 
neductjons  in  monthly  installments,  to  the  insurance  commissioner  of 
tiom  wages,  ^.j^^  g^.^^^^  ^f  Maryland,  on  the  first  Monday  in  each  month, 
the  following  sums  of  money,  respectively,  one-half  of 
which  sums  may  be  deducted  by  such  owner,  employer,  or 
operator  from  the  wages  of  their  employees,  and  the  em- 
snms  to  be  ployer  shall  inform  their  employees  of  the  provisions  of 
this  section,  and  make  the  same  a  condition  of  their  em- 
ployment, to  wit,  as  follows :  Any  coal  mine  or  clay  mine 
employer  or  employers  shall  pay  said  insurance  commis- 
sioner the  annual  sum  of  one  dollar  and  eighty  cents  for 
each  and  every  person  employed  on  its  pay  roll  in  the 
State  of  Maryland :  Provided,  however,  That  no  employer 
liable  under  the  preceding  section  of  this  act  shall  be  en- 
titled to  take  advantage  of  this  section  of  this  act  and  its 
provisions  unless  the  said  party  shall  on  the  first  Monday 
of  each  month  make  a  report  under  oath  to  the  insurance 
commissioner  aforesaid,  stating  the  number  of  persons 
actually  employed  in  Maryland,  and  on  its  pay  roll  during 
the  preceding  month,  and  the  estimated  number  to  be  em- 
ployed during  the  month  of  the  report,  and  shall  pay 
the  monthly  installment  above  required. 

Sec.  196c  (added  by  chapter  412,  Acts  of  1902).  It  is 
hereby  made  the  duty  of  the  insurance  commissioner  of 
Maryland  to  receive  and  safe  custody  keep  of  all  such 
sums  of  money  or  insurance  premium  as  may  be  paid  to 
him  under  the  provisions  of  this  act,  and  to  keep  such 
monies  [moneys]  in  a  distinct  fund  free  from  all  other 
monies  [moneys]  which  may  come  to  him,  and  the  bond 
of  said  insurance  commissioner  shall  be  liable  for  all 
monies  [moneys]  which  come  into  his  hands  under  the 
provisions  of  this  act,  and  to  keep  accurate  account  of 
such  monies  [moneys]  and  the  number  of  accidents  in 
each  occupation  giving  rise  to  any  claims  against  the 
same,  and  in  the  event  of  the  death  of  any  employee  in- 
sured under  the  second  section  of  this  act,  who  shall  have 
come  to  his  or  her  death  in  the  course  of  his  or  her  employ- 
ment, and  from  cases  arising  out  of  such  employment  cov- 
ered hj  this  act :  Provided,  That  such  death  shall  not  have 
occurred  at  a  period  longer  than  one  year  from  the  date 
of  the  injury,  then  the  State  insurance  commissioner,  upon 
being  satisfied  by  adequate  evidence  of  such  death,  shall 
pay  to  the  legal  representative  or  unto  the  widow  or  chil- 
dren or  husband  of  the  deceased,  as  the  said  insurance 
commissioner  shall  deem  wisest  for  the  defendants,  if 
there  be  any,  the  full  sum  of  one  thousand  dollars,  and 
shall  pay  such  indemnification  for  no  other  reason  or 
cause  whatsoever. 

Sec.  195d  (added  by  chapter  412,  Acts  of  1903).  The 
said  insurance  commissioner  shall  report  in  January  of 
each  year  to  the  g6vernor  the  experience  of  this  function 
of  this  department,  and  keep  proper  statistics  of  the  oper- 
ation of  the  same,  and  shall  have  power  to  regulate  from 
year  to  year  the  amount  per  capita  required  from  each 
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empldyer  for  each  employee  engaged  in  the  occupation 
above  described,  and  said  insurance  commissioner  shall 
have  plenary  power  to  prescribe  the  notice  of  accident, 
the  character  of  proof  thereof,  and  the  proof  of  death, 
and  the  character  and  specific  requirements  of  the  monthly 
report  herein  provided  for,  and  to  make  full  regulations 
for  the  government  of  this  function  of  this  department, 
and  shall  receive  from  the  annual  receipts  or  such  in-  compensa- 
surance  premiums  one  per  centum  for  the  payment  of  °°' 
such  extra  services  as  may  be  required  in  the  administra- 
tion of  the  duties  imposed  by  this  act.  The  word  em-  A<=t  <=°"- 
ployee  as  used  in  this  act  shall  be  construed  to  mean  eveiy 
person  employed  by  the  employer  in  such  employment 
working  in  the  State  of  Maryland. 

Articmi  1  (revision  of  1902,  chapter  124,  Acts  of  1902) . — 
Mine  regulations. 

(Alleghany  and  Garrett  counties.) 

Sec.  209n.  For  any  injury  to  person  or  property  oc- 
casioned by  any  violation  of  this  act,  or  any  failure  to 
comply  with  its  provisions  by  any  owner,  operator,  or 
superintendent  of  any  coal  mine  or  colliery,  a  right  of 
action  shall  accrue  to  the  party  injured  against  said 
owner  or  operator  for  any  direct  damages  he  may  have 
sustained  thereby,  and  in  case  of  loss  of  life  by  reason 
of  such  neglect  or  failure  aforesaid  a  right  of  action  shall 
accrue  to  the  widow  and  lineal  heirs  of  the  person  whose 
life  shall  be  lost  for  like  recovery  of  damages  for  the 
injury  they  shall  have  sustained. 


violation. 


Damages. 


MASSACHUSETTS. 
Revised  Laws  of  1902. 


Chaptek  104. — Factories  and  workshops — Inspection,  etc. 


Who  liable. 


Sec.  50.  The  owner,  lessee,  or  occupant  of  a  theater, 
factory,  workshop,  or  manufacturing  establishment,  or 
whoever  owns  any  building  or  room  mentioned  in  and 
subject  to  the  provisions  of  sections  fifteen,  seventeen, 
twenty-two,  twenty-three,  twenty-five,  twenty-six,  thirty- 
six,  and  thirty-seven,  or  controls  the  use  thereof,  shall 
cause  the  provisions  thereof  to  be  observed,  and  such  per- 
son or  corporation  shall  be  liable  to  any  person  injured 
for  all  damages  caused  by  a  violation  of  the  provisions 
of  this  chapter.  No  criminal  prosecution  shall  be  com- 
menced for  such  violation  until  four  weeks  after  notice 
in  writing  to  such  person  or  corporation  has  been  given 
by  an  inspector  of  factories  and  public  buildings  of  any 
changes  necessary  to  be  made  to  conform  to  the  provisions 
of  said  sections,  nor  if  such  changes  shall  have  been  made 
in  accordance  with  §ueb  notice,    Jf  otice  tp  one  njember  stitatea  noti?& 
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of  a  firm  or  to  the  clerk  or  treasurer  of  a  corporation  or 
to  tlie  person  in  charge  of  the  premises  shall  be  sufficient 
notice  hereunder  to  all  members  of  such  firm  or  to  such 
corporation  owning,  leasing,  or  controlling  the  premises. 
Such  notice  may  be  served  personally  or  sent  by  mail. 
as^o*^Boston/  Sec.  53.  Sections  fifteen  to  eighteen,  inclusive,  twenty- 
two  to  twenty-six,  inclusive,  *  *  *  forty-eight  to 
fifty-one,  inclusive,  *  *  *  shall  not  apply  to  the  city 
of  Boston. 

Chapter  106. — Employment  of  labor. 

exempting*  em^     ^^^'  ^^'  '^^  person  shall,  bv  a  special  contract  with 

pioyer    f  r  o  m  his  employees,  exempt  himself  from  liability  which  he 

lability.  jj^g^y  ]jg  under  to  them  for  injuries  suffered  by  them  in 

their  employment  and  resulting  from  the  negligence  of 

the  employer  or  of  a  person  in  his  employ. 

This  section  does  not  preclude  the  use  of  an  application  for  em- 
ployment in  which  the  applicant  undertakes  to  make  a  careful 
examination  of  all  objects  near  the  tracks  of  a  railroad  so  that 
he  shall  be  aware  of  the  dangers  attendant  upon  his  employment, 
although  his  doing  so  relieves  his  employer,  in  a  measure,  of  his 
liability.    55  N.  E.  Rep.,  891. 

Chapter  106. — Liability  of  employers  for  injuries  to 
employees. 

caused  ■'by-^  ^      Section  71.  If  personal  injury  is  caused  to  an  em- 
ployee, who,  at  the  time  of  the  injury,  is  in  the  exercise  of 
due  care,  by  reason  of — 
Defects.  First.  A  defect  in  the  condition  of  the  ways,  works,  or 

machinery  connected  with  or  used  in  the  business  of  the 
employer,  which  arose  from,  or  had  not  been  discovered 
or  remedied  in  consequence  of,  the  negligence  of  the  em- 
ployer or  of  a  person  in  his  service  who  had  been  en- 
trusted by  him  with  the  duty  of  seeing  that  the  ways, 
works,  oT  machinery  were  in  proper  condition ;  or, 
of  supCTintend^  Second.  The  negligence  of  a  person  in  the  service  of  the 
ent.  employer  who  was  entrusted  with  and  was  exercising 

superintendence  and  whose  sole  or  principal  duty  was 
that  of  superintendence,  or,  in  the  absence  of  such  super- 
intendent, of  a  person  acting  as  superintendent  with  the 
authority  or  consent  of  such  employer ;  or, 
chfrg™""!  ra'i"  Third.  The  negligence  of  a  person  in  the  service  of 
road    signal,  the  employer  who  was  in  charge  or  control  of  a  signal, 

switch,  locomotive  engine,  or  train  upon  a  railroad — 
employee.*  °'  The  employee,  or  his  legal  representative,  shall,  subject 
to  the  provisions  of  the  eight  following  sections,  have  the 
same  rights  to  compensation  and  of  action  against  the 
employer  as  if  he  had  not  been  an  employee,  nor  in  the 
service,  nor  engaged  in  the  work  of  the  employer. 
Definitions.  A-  car  which  is  in  use  by,  or  which  is  in  possession  of,  a 
railroad  corporation  shall  be  considered  as  a  part  of  the 
ways,  works,  or  machinery  of  the  corporation  which  uses 
or  has  it  in  possession,  within  the  meaning  of  clause  one 
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of  this  section,  whether  it  is  owned  by  such  corporation 
or  by  some  other  company  or  person.  One  or  more  cars 
which  are  in  motion,  whether  attached  to  an  engine  or 
not,  shall  constitute  a  train  within  the  meaning  of  clause 
three  of  this  section,  and  whoever,  as  a  part  of  his  duty 
for  the  time  being,  physically  controls  or  directs  the 
movements  of  a  signal,  switch,  locomotive  engine,  or  train 
shall  be  deemed  to  be  a  person  in  charge  or  control  of  a 
signal,  switch,  locomotive  engine,  or  train  within  the 
meaning  of  said  clause. 

To  maintain  an  action  under  this  statute  it  is  necessary  that  the 
exercise  of  due  care  by  the  employee  should  be  proved.  Where 
there  is  no  evidence  that  decedent  was  free  from  negligence  a  ver- 
dict for  defendant  is  proper.     39  N.  E.  Rep.,  188. 

This  chapter  is  not  a  bar  to  an  action  at  common  law  in  cases 
included  within  its  terms,  but  in  which  an  employee  might  have 
maintained  an  action  before  the  law  was  passed.    150  Mass.,  190. 

An  employer  is  not  liable  to  a  contractor's  employee.  41  N.  B. 
Eep.,  678. 

This  chapter  does  not  render  cities  liable  for  injuries  to  its  em- 
ployees.    161  Mass.,  368. 

An  employee  injured  through  the  negligence  of  a  fellow-servant 
in  handling  or  using  a  machine,  tool,  or  appliance  which  is  itself 
in  a  proper  condition,  has  no  right  of  action  against  his  employer 
under  this  section.     147  Mass.,  753. 

•An  employee  injured  in  work  outside  the  line  of  his  duty  can  not 
recover  under  this  section,  even  though  he  was  exercising  due 
care.    150  Mass.,  362. 

It  may  not  be  necessary  that  works  or  ways  belong  to  an  em- 
ployer to  make  him  liable  for  defects  therein,  but  it  must  at  least 
appear  that  he  has  control  of  them  and  that  their  use  in  his  busi- 
ness is  by  his  authority,  express  or  implied.     156  Mass.,  298. 

A  track  owned  and  maintained  on  his  premises  by  an  individual 
is  no  part  of  a  railroad  company's  ways  so  as  to  render  it  liable 
for  the  death  of  an  employee  occasioned  by  a  defect  therein.  160 
Mass.,  260. 

Subsection  3  does  not  cover  the  negligence  of  an  engineer  blow- 
ing off  steam  in  a  roundhouse  and  injuring  a  machinist.  41  N.  B. 
Rep.,  289. 

Nor  does  an  electric  motor  on  a  street  railway  come  within  its 
provisions.     50  N.  E.  Rep.,  536. 

If  an  action  is  based  on  the  negligence  of  a  superintendent,  it 
must  be  shown  that  such  negligence  occurred  not  only  during  the 
superintendence  but  substantially  in  the  exercise  of  it.  156  Mass., 
293. 

The  employer  is  not  answerable  for  the  negligence  of  a  person 
who,  though  intrusted  with  superintendence,  is  at  the  time  and  in 
the  doing  of  the  act  complained  of  engaged  in  the  duties  of  a  com- 
mon workman  and  not  exercising  superintendence.     156  Mass.,  342. 

A  workman  usually  on  the  same  level  with  fellow-workmen,  but 
occasionally  put  in  charge  of  a  gang  in  the  absence  of  the  usual 
foreman,  is  not  solely  or  principally  a  superintendent  within  the 
meaning  of  clause  two.     38  N.  E.  Rep.,  440. 

A  foreman  detailed  a  workman  for  duty  for  which  he  was  ob- 
viously Incompetent.  Held,  that  the  e^loyer  was  liable  for  per- 
sonal injuries  resulting  to  a  fellow-workman.     39  N.  E.  Rep.,  1007. 

Loaded  freight  cars  received  by  a  railroad  company  from  and 
belonging  to  other  roads  to  be  hauled  by  such  company  over  part 
of  its  road  in  due  course  of  business  are  a  part  of  the  works  and 
machinery  of  such  company.    38  N.  E.  Rep.,  508. 

A  brakeman  was  injured  by  a  defective  brake  wheel  on  an 
empty  freight  car  the  {)roperty  of  another  company,  which  was 
being  hauled  in  transfer.    Held,  that  such  car  was  not  a  part  of 
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the  ways,  works,  or  machinery  connected  with  or  used  In  the 
business  of  the  employer,  so  as  to  mal^e  the  company  liable  under 
this  section.     155  Mass.,  21. 

Brakemen  on  detached  cars  running  by  the  Impetus  given  by  a 
locomotive  are  not  in  such  charge  or  control  as  to  entitle  employees 
injured  by  their  negligence  to  recover  under  this  section.  Nor  is 
the  foreman  of  a  switching  gang  who  merely  points  out  to  the  con- 
ductor of  a  switching  train  where  he  wishes  the  cars  placed  in 
charge  of  the  train  within  the  meaning  of  this  chapter.  42  N.  E. 
Rep.,  112. 

inin?"°°  a'nd  ^^^'  ^^*  ^^  *^®  injury  described  in  the  preceding  sec- 
deatS  ^  °  tion  results  in  the  death  of  the  employee,  and  such  death 
is  not  instantaneous  or  is  preceded  by  conscious  suffering, 
and  if  there  is  any  person  who  would  have  been  entitled 
to  bring  an  action  under  the  provisions  of  the  following 
section,  the  legal  representative  of  said  employee  may,  in 
the  action  brought  under  the  provisions  of  the  preceding 
section,  recover  damages  for  the  death  in  addition  to  those 
for  the  injury. 

This  statute  does  not  give  an  administrator  a  right  of  action 
against  his  Intestate's  employer  for  causing  the  employee's  death, 
in  addition  to  the  right  to  sue  for  damages  accruing  before  the 
death  of  the  injured  employee.    151  Mass.,  245. 

Action  for     Sec.  73.  If,  as  the  result  of  negligence  of  an  employer 
death.  himself,  or  of  a  person  for  whose  negligence  an  employer 

is  liable  under  the  provisions  of  section  seventy-one,  an 
employee  is  instantly  killed,  or  dies  without  conscious 
suffering,  his  widow  or,  if  he  leaves  no  widow,  his  next  of 
kin,  who,  at  the  time  of  his  death,  were  dependent  upon  his 
wages  for  support,  shall  have  a  right  of  action  for  dam- 
ages against  the  employer. 

Leaving  the  conjecture  whether  an  employee  who  was  Injured 
regained  consciousness  before  his  death  the  same  day  does  not  fix 
the  case  within  the  provisions  of  this  section.    156  Mass.,  86. 

The  "  next  of  kin,"  In  order  to  establish  dependency,  need  not 
come  within  the  class  of  persons  whom  the  deceased  was  bound, 
if  able,  to  support.  The  fact  of  actual  dependence  is  sufficient 
155  Mass.,  1. 

negi?|ence  con-     ^^^"  ^^"  ^^^  under  the  provisions  of  either  of  the  two 
Bidered.  preceding  sections,  damages  are  awarded  for  the  death, 

they  shall  be  assessed  with  reference  to  the  degree  of  cul- 
pability of  the  employer  or  of  the  person  for  whose  negli- 
gence the  employer  is  liable, 
dam^es  °'  T^®  amount  of  damages  which  may  be  awarded  in  an 
action  under  the  provisions  of  section  seventy-one  for  a 
personal  injury  to  an  employee,  in  which  no  damages  for 
his  death  are  awarded  under  the  provisions  of  section 
seventy-two,  shall  not  exceed  four  thousand  dollars. 

The  amount  of  dam%es  which  may  be  awarded  in  such 
action,  if  damages  for  his  death  are  awarded  under  the 
provisions  of  section  seventy-two,  shall  not  exceed  five 
thousand  dollars  for  both  the  injury  and  the  death,  and 
shall  be  apportioned  by  the  jury  between  the  legal  repre- 
sentatives of  the  employee  and  the,  persons  who  would 
have  been  entitled,  under  the  provisions  of  section  sev- 
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enty-three,  to  bring  an  action  for  his  death  if  it  had  been 
instantaneous  or  without  conscious  suffering. 

The  amount  of  damages  which  may  be  awarded  in  an 
action  brought  under  the  provisions  of  section  seventy- 
three  shall  not  he  less  than  five  hundred  nor  more  than 
five  thousand  dollars. 

Sec.  75.  No  action  for  the  recovery  of  damages  for 
injury  or  death  under  the  provisions  of  sections  seventy-  Notice, 
one  to  seventy-four,  inclusive,  shall  be  maintained  unless  Limitation, 
notice  of  the  time,  place,  and  cause  of  the  injury  is  given 
to  the  employer  within  sixty  days,  and  the  action  is  com- 
menced within  one  year,  after  the  accident  which  caused 
the  injury  or  death.  Such  notice  shall  be  in  writing, 
signed  by  the  person  injured  or  by  a  person  in  his  behalf; 
but  if  from  physical  or  mental  incapacity  it  is  impossible 
for  the  person  injured  to  give  the  notice  within  the  time 
-provided  in  this  section,  he  may  give  it  within  ten  days 
after  such  incapacity  has  been  removed,  and  if  he  dies 
without  having  given  the  notice  and  without  having  been 
for  ten  days  at  any  time  after  his  injury  of  sufficient 
capacity  to  give  it,  his  executor  or  administrator  may  give 
such  notice  within  sixty  days  after  his  appointment.  A 
notice  given  under  the  provisions  of  this  section  shall  not 
be  held  invalid  or  insufficient  solely  by  reason  of  an  inac- 
■  curacy  in  stating  the  time,  place,  or  cause  of  the  injury, 
if  it  is  shown  that  there  was  no  intention  to  mislead,  and 
that  the  employer  was  not  in  fact  misled  thereby.  The 
provisions  or  section  twenty-two  of  chapter  fifty-one  shall 
apply  to  notices  under  the  provisions  of  this  section. 

The  notice  required  by  this  section  applies  only  to  cases,  if  any, 
within  the  provisions  of  this  act  in  which  there  is  no  common-law 
right  of  action,  unless  a  plaintiff  should  insist  upon  relying  on  the 
statute  alone.     150  Mass.,  190. 

Under  this  statute  notice  must  be  served  before  the  action  is 
commenced ;  the  requirement  of  notice  makes  it  a  condition  prece- 
dent to  the  right  to  bring  an  action.    160  Mass.,  143. 

Sec.  76.  If  an  employer  enters  into  a  contract,  written  co^'tr'actoVs 
or  verbal,  with  an  independent  contractor  to  do  part  of  apd  subcon- 
such  employer's  work,  or  if  such  contractor  enters  into 
a  contract  with  a  subcontractor  to  do  all  or  any  part  of 
the  work  comprised  in  such  contractor's  contract  with  the 
employer,  such  contract  or  subcontract  shall  not  bar  the 
liability  of  the  employer  for  injuries  to  the  employees  of 
such  contractor  or  subcontractor  caused  by  any  defect 
in  ,the  condition  of  the  ways,  works,  machinery,  or  plant 
if  they  are  the  property  of  the  employer  or  are  furnished 
by  him,  and  if  such  defect  arose  or  had  not  been  discov- 
ered or  remedied  through  the  negligence  of  the  employer 
or  of  some  person  entrusted  by  him  with  the  duty  of  see- 
ing that  they  were  in  proper  condition. 

The  inference  from  this  section  plainly  is  that  the  employer 
shall  be  liable  when  a  contractor's  employee  is  injured  by  reason 
of  a  defect  in  the  condition  of  the  ways,  works,  machinery,  or 
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plant  furnished  by  the  employer  to  the  contractor  which  con- 
tinues through  the  negligence  of  the  employer  or  of  his  agent 
]58  Mass.,  232. 

ca^^ndfre^  Sec.  77.  An  employee  or  his  legal  representatives  shall 
cover,  when,  not  be  entitled,  under  the  provisions  of  sections  seventy- 
one  to  seventy-four,  inclusive,  to  any  right  of  action  for 
damages  against  his  employer  if  such  employee  knew  of 
the  defect  or  negligence  which  caused  the  injury  and 
failed  within  a  reasonable  time  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer  or  to  some 
person  superior  to  himself  in  the  service  of  the  employer 
who  was  entrusted  with  general  superintendence. 

The  employee  is  not  required  to  prove  his  ignorance  of  any  daA- 
ger  or  of  the  giving  of  information  before  he  can  recover,  but  the 
burden  of  such  matters  is  upon  the  defendant.     156  Mass.,  368. 

The  ruling  as  to  assumption  of  risk  by  an  employee  is  the  same 
whether  the  action  is  brought  at  common  law  or  under  the  statute. 
41  N.  E.  Rep.,  129. 

rimpioy  e  r  Sec.  78.  An  employer  who  shall  have  contributed  to  an 
fn"s'ur"an^c  e  insurance  fund,  created  and  maintained  for  the  mutual 
fund.  purpose  of  indemnifying  an  employee  for  personal  in- 

juries for  which  compensation  may  be  recovered  under 
the  provisions  of  sections  seventy-one  to  seventy-four, 
inclusive,  or  to  any  relief  society  formed  under  the  pro- 
visions of  sections  seventeen,  eighteen,  and  nineteen  of 
chapter  one  hundred  and  twenty-five,  may  prove  in 
mitigation  of  the  damages  recoverable  by  an  employee 
under  the  provisions  of  said  sections  such  proportion  of 
the  pecuniary  benefit  which  has  been  received  by  such 
employee  from  any  such  fund  or  society  on  account  of 
such  contribution  of  said  employer  as  the  contribution 
of  such  employer  to  such  fund  or  society  bears  to  the 
whole  contribution  thereto. 
Exemptions.  Sec.  79.  The  provisions  of  the  eight  preceding  sections 
shall  not  apply  to  injuries  caused  to  domestic  servants  or 
farm  laborers  by  fellow-employees. 

Chapter  111. — Safety  appliances  on  railroads. 

Assumption  Sec.  209.  An  employee  of  a  railroad  corporation  who 
stricted.  is  injured  by  any  locomotive,  car,  or  train  which  is  used 

contrary  to  the  provisions  of  sections  two  hundred  and 
one  and  two  hundred  and  three  to  two  hundred  and  five, 
inclusive,  shall  not  be  considered  to  have  assumed  the 
risk  of  such  injury,  although  he  continues  in  the  employ- 
ment of  such  corporation  after  the  unlawful  use  of  such 
locomotive,  car,  or  train  has  been  brought  to  his  knowl- 
edge. 

Chapter  111. — Liability  of  railroad  companies  for  in- 
juries causing  death. 

death."'"*''  '"     Section  267.  *    *    *    if  an  employee  of  a  railroad 
corporation,  being  in  the  exercise  of  ^ue  care,  is  killed 
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under  such  circumstances  as  would  have  entitled  him  to 
maintain  an  action  for  damages  against  such  corporation 
if  death  had  not  resulted,  the  corporation  shall  be  liable 
in  the  same  manner  and  to  the  same  extent  as  it  would 
have  been  if  the  deceased  had  not  been  an  em- 
ployee.   *    *     * 

The  single  act  of  negligence  on  the  part  of  an  employee  by 
which  the  injury  sued  for  is  inflicted  is  not  enough  to  charge  the 
employer  with  negligence  in  selecting  such  employee.  152  Mass., 
155. 

Under  this  section  an  action  can  not  be  maintained  for  the 
death  of  an  employee  caused  by  the  negligence  of  a  fellow-servant 
153  Mass.,  112. 

An  employee  is  not  by  this  section  relieved  of  the  duty  of 
using  his  ov.n  faculties  to  learn  of  threatened  danger.  159  Mass., 
536. 

MICHIGAN. 

Compiled  Laws  of  1897. 

Chapter  164. — Safety  appliances  on  railroads. 

Section  6280.  *  *  *  On  [no]  regular  passenger  Air  brakes 
trains  shall  be  run  in  this  State  without  an  air  brake  or  ""ains^^^^*"^*"^ 
some  equally  effective  device  for  controlling  the  speed  of 
the  trains,  to  be  approved  by  the  commissioner  of  rail- 
roads, which  may  be  applied  by  the  engineer  to  each  car 
composing  the  train,  and  which  shall  at  all  times  be  kept 
in  enective  condition  of  repair  and  ready  for  use  at  the 
discretion  of  said  engineer.  *  *  *  All  locomotive  en-  brakes  'on  *io' 
gines  and  tenders  used  on  the  railroads  in  this  State  shall  comotives. 
be  equipped  with  a  suitable  driver  and  tender  brake  of 
some  pattern  to  be  approved  by  the  commissioner  of  rail- 
roads, which  said  device  shall  be  at  all  times  maintained 
in  effective  condition  of  repair  and  ready  for  use,  and 
*  *  *  on  [no]  mixed  trains,  composing  [composed]  Mixed  trains, 
partly  .of  passenger  and  partly  of  freight  cars,  on  which 
the  air  brakes  hereinbefore  mentioned,  provided,  and  re- 
quired can  not  be  applied  by  the  engineer  to  each  passen- 
ger car  which  \^sic]  shall  be  run  in  this  State  for  the  trans- 
portation of  passengers,  unless  the  engine  and  tender  on 
such  train  shall  be  equipped  with  a  suitable  driver  and 
tender  brake,  as  hereinbefore  provided ;  and  every  com- 
pany, person,  or  corporation  owning  or  operating  a  rail- 
road in  this  State  which  shall  permit  any  trains  to  be  run 
upon  such  roads  without  being  equipped  with  brakes,  as 
provided  for  in  this  section,  shall  forfeit  for  every  train  so 
run  the  sum  of  one  hundred  dollars,  for  the  recovery  of  Penalty, 
which  such  company,  person,  or  corporation  shall  be  liable 
in  an  action  brought  by  the  attorney-g^eral  or  the  prose- 
cuting attorney  of  any  county  in  this  State,  upon  the 
application  of  the  commissioner  of  railroads,  in  behalf  of 
the  people  of  the  State,  the  penalty  when  recovered  to  be 
paid  into  the  State  treasury,  and  said  companies,  persons, 
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Damages,  qf  corporations  shall  also  be  liable  for  all  damages  Avhich 
shall  be  sustained  by  any  person  by  reason  of  neglect  or 
refusal  to  comply  with  the  provisions  of  this  law. 

Chapter  164. — Liability  of  railroad  cornpanies  for  inju- 
ries causing  death. 

D  e  a  t^h  SECTION  6308.  Whenever  the  death  of  a  person  shall  be 
iigeifce.  ^  "^^  caused  by  wrongful  act,  neglect,  or  default  of  any  railroad 
company,  or  its  agents,  and  the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued)  entitle  the  party 
injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof;  then  and  in  every  such  case  the  railroad  ' 
corporation  which  would  have  been  liable  if  death  had  not 
ma^bebrought!  ensued  shall  be  liable  to  an  action  on  the  case  for  damages, 
notwithstanding  the  death  of  the  person  so  injured,  and 
although  the  death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  in  law  to  felony. 

A  company  Is  not  excused  from  taking  all  reasonable  care  in 
behalf  of  its  employees  on  the  ground  that  care  involves  labor  and 
expense.    81  Mich.,  432. 

Or  that  the  profits  of  the  business  will  not  justify  the  expense 
Involved.     50  Mich.,  171. 

Brakemen  are  as  much  entitled  to  safe  access  to  brakes  of  a 
loaded  car  as  they  are  to  be  provided  with  suitable  brakes.  89 
Mich.,  419. 

A  railroad  company  is  not  held  to  the  same  accountability 
toward  an  employee  as  toward  a  passenger,  as  the  former  is  sup- 
posed to  be  aware  of  the  condition  of  the  road.    53  Mich.,  125. 

But  it  is  due  employees  to  protect  them  from  unnecessary  and 
unusual  dangers.    91  Mich.,  379. 

The  company  is  liable  if  the  employee  Is  injured  on  account  of 
being  assigned  to  work  not  in  his  line.    49  Mich.,  573. 

An  employee  can  not  recover  if  the  injury  is  the  result  of  his  ■ 
own  disregard  of  rules.    31  Mich.,  429. 

Who  may  sue.  Sec.  6309.  Every  such  action  shall  be  brought  by  and 
in  the  names  of  the  personal  representatives  of  such  de- 
ceased person,  and  the  amount  recovered  in  any  such 
action  shall  be  distributed  to  the  persons,,  and  in  the  pro- 
portion provided  by  law  in  relation  to  the  distribution  of 
personal  property  left  by  persons  dying  intestate ;  and  in 

Damages.  every  such  action  the  jury  may  give  such  amount  of  dam- 
ages as  they  shall  deem  fair  and  just,  to  the  persons  who 
may  be  entitled  to  such  damages  when  recovered:  Pro- 
vided, Nothing  hereia  contained  shall  affect  any  suit  or 
proceedings  heretofore  commenced  and  now  pending  in 
any  of  the  courts  of  this  State. 

The  administrator  must  show  that  some  person  has  suffered 
some  pecuniary  injury  by  the  death.    84  Mich.,  547. 

Chapter  166.^ — Liability  of  union  depot  companies  for 
injuries  causing  death. 

Death  caused     Section  6389.  Whenever  the  death  of  a  person  shall  be 

by  negligence,   caused  by  wrongful  act,  neglect,  or  default  of  any  such 

company,  or  its  agents,  and  the  act,  neglect,  or  default  is 
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such  as  would  (if  death  had  not  ensued)  entitle  the  party 
injured  to  maintain  an  potion  and  recover  damages  in  when  action 
respect  thereof,  then  and  in  every  such  case  the  corpora- "*^''®'""°"^''*' 
tion  which  would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  on  the  case-  for  the  dam- 
ages, notwithstanding  the  death  of  the  person  so  injured, 
and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony. 

Sec.  6390.  Every  such  action  shall  be  brought  by  and  in  Who  may  sue. 
the  names  of  the  personal  representatives  of  such  deceased 
person,  and  the  amount  recovered  in  any  such  action  shall 
be  distributed  to  the  persons,  and  in  the  proportion  pro- 
vided by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every 
such  action  the  jury  may  give  such  amount  of  damages  as  Damages, 
they  shall  deem  fair  and  ]ust,  to  the  persons  who  may  be 
entitled  to  such  damages  when  recovered. 

Chapter  2S0. — Coercion  of  employees — Accident  insur- 
ance. 

Section  8584.  It  shall  hereafter  be  unlawful  for  any  Coercion  as 
company  or  corporation  doing  business  in  this  State  or  *°  '°«"i'a"<=e. 
for  any  of  the  officers  and  agents  of  any  such  company  or 
corporation,  to  require  any  of  the  employees  of  such  com- 
pany or  corporation  to  take  out  or  obtain  a  life,  accident, 
or  life  and  accident  policy  in  favor  of  such  employee  or 
other  person  in  any  particular  or  designated  life,  acci- 
dent, or  life  and  accident  company  or  association. 

Sec.  8585.  All  contracts  hereinafter  made  between  any    Contracts 
such  company  or  corporation  and  any  employee  of  said  ^'''^' 
company  or  corporation  requiring  or  stipulating  that  the 
employee  so  contracting  shall  procure,  obtain,  or  have  a 
policy  of  insurance  in  any  particular  or  designated  com- 
pany or  association  shall  fee  void :  Provided,  That  nothing    i^'o^iso. 
in  the  foregoing  provisions  of  this  act  is  intended  to  pro- 
hibit, or  shall  be  construed  as  prohibiting,  the  employers 
of  labor  and  the  persons  employed  from  voluntarily  mak- 
ing agi-eements   with  each   other   for   contributions   of 
money  by  the  latter  to  any  fund  to  be  accumulated  in  their 
behalf  and  for  their  benefit  in  common  with  others,  and  in 
such  case  from  further  agreeing  that  the  employer  may 
deduct  from  their  wages,  from  time  to  time,  the  sums  due 
from  them  under  such  agreement. 

Sec.  8586.  The  violation  of  any  of  the  provisions  of  Penalty, 
this  act  is  hereby  made  a  misdemeanor,  and  any  company 
or  corporation  violating  any  of  the  provisions  of  this  act 
shall  be  punished  by  a  fine  of  not  more  than  two  hundred 
dollars  for  each  and  every  offense,  and  any  shareholder, 
officer,  or  agent  of  any  company  or  corporation  violating 
the  provisions  of  this  act  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  more  than  sixty  days,,  or  by  a 
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fine  of  not  more  than  one  hundred  dollars  for  each  offense, 
or  both  such  fine  and  imprisonment  at  the  discretion  of 
the  court. 

Chapter  288. — Right  of  action  for  injuries  causing  death. 

b  °^ne''if?eno?     SECTION  10427.  Whenever  the  death  of  a  person  shall 
etc.  '  be  caused  by  wrongful  act,  neglect,  or  default,  and  the 

act,  neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an 
action,  and  recover  damages,  in  respect  thereof,  then  and 
in  every  such  case  the  person  who  or  the  corporation 
which  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony. 

This  statute  establishes  a  general  rale  which  applies  to  town- 
ships as  well  as  to  other  defendants.     58  Mich.,  156. 

whomaysue.  gj,(,_  10428.  Every  such  action  shall  be  brought  by  and 
in  the  name  of  the  personal  representatives  of  such  de- 
ceased person,  and  the  amount  recovered  in  every  such 
action  shall  be  distributed  to  the  persons  and  in  the  pro- 
portions provided  by  law  in  relation  to  the  distribution 

Damages.  ^^  personal  property  left  by  persons  dying  intestate ;  and 
in  every  such  action  the  jury  may  give  such  damages  as 
they  shall  deem  fair  and  just,  with  reference  to  the 
pecuniary  injury  resulting  from  such  death,  to  those 
persons  who  may  be  entitled  to  such  damages  when  re- 
covered. 

Acts  of  1899. 

Act  No.  155. — Right  of  action  for  personal  injuries — 
Limitations. 

tbl^e"years°°'  SECTION  1.  No  action  shall  hereafter  be  brought  in 
any  courts  of  this  State  to  recover  damages  for  personal 
injuries  unless  the  same  shall  be  brought  within  three 
years  from  the  occurrence  upon  which  the  claim  for  lia- 
bility is  founded. 

MINNESOTA. 

General  Statutes  of  1894. 

Chaptf.r  34. — Safety  appliances  on  railroads — Blorhing 
of  frogs,  switclies,  and  guard  rails.. 

Damages.  Qec.  2683.  All  railroad  companies  owning  or  operating 

rail'oads,  or  portions  of  railroads,  in  this  State,  shall,  in 
addition  to  the  penalties  prescribed  in  this  act,  be  liable 
for  any  damage  resulting  from  the  failure  to  comply 
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with  the  provisions  thereof,  such  damage  to  be  recovered 
by  the  persons  injured,  or  his  or  her  legal  representatives. 

It  is  for  tbe  jury  to  determine  from  the  evidence  wliether  a  rail- 
road has  complied  with  the  requirements  of  the  statute  in  any 
blocking  or  guarding  of  its  frogs,  etc.     49  Minn.,  488. 

Chapter  34. — Liahility  of  railroad  companies  for  injuries 
to  employees. 

Section  2701.  Every  railroad  corporation  owning  orj^NegUgenceot 
operating  a  railroad  in  this  State  shall  be  liable  for  all  ants. 
damages  sustained  by  any  agent  or  servd,nt  thereof  by 
reason  of  the  negligence  of  any  other  agent  or  servant 
thereof,  without  contributory  negligence  on  his  part,  when 
sustained  within  this  State,  and  no  contract,  rule,  or  reg- 
ulation between  such  corporation  and  any  agent  or  serv- 
ant shall  impair  or  diminish  such  liability:  Provided^    Proviso. 
That  nothing  in  this  act  shall  be  so  construed  as  to  render 
any  railroad  company  liable  for  damages  sustained  by 
any  employee,  agent,  or  servant  while  engaged  in  the  con- 
struction of  a  new  road,  or  any  part  thereof,  not  open  to 
pul^ic  travel  or  use. 

This  statute  applies  only  to  those  employees  of  a  railroad  who 
are  exposed  to  the  peculiar  hazards  connected  with  the  use  and 
operaWon  of  the  road.     43  Minn.,  222. 

A  section  hand  operating  a  hand  car  is  within  the  protection  of 
this  section.     45  Minn.,  355. 

So  is  one  injured  by  the  negligent  dropping  of  a  rail  which  he 
and  another  were  carrying.     G7  N.  W.  Rep.,  804. 

A  car  cleaner,  injured  by  the  negligence  of  a  svvitching  crew, 
can  recover.     70  Fed  Rep.,  15. 

This  section  does  not  change  the  rule  as  to  the  burden  of  proof 
of  contributory  negligence,  but  leaves  it  on  the  defendant.  48 
Minn.,  391. 

The  negligence  of  a  fellow-servant  constitutes  no  defense  in  an 
action  by  an  employee  to  recover  damages.     12  U.  S.  App.,  662. 

A  temporary  track  on  which  cars  are  run  for  the  purpose  of 
filling  in  low  land  is  uot  a  new  road  within  the  proviso  of  the 
above  section.    42  Minn.,  68. 

The  provisions  of  this  section  do  not  extend  to  a  private  road 
constructed  and  used  solely  for  the  owner's  business  as  a  logging 
road.     113  Fed.  Rep.,  382. 

The  supreme  court  of  the  State,  in  a  decision  of  practically  the 
same  date  with  the  above,  held  that  the  statute  does  apply  to 
private  logging  roads.     89  N.  W.  Rep.,  68. 

This  section  does  not  apply  to  street  railways.  63  N.  W.  Rep., 
1099. 

A  receiver  of  a  railroad  is  bound  by  its  provisions.  65  N.  W. 
Rep.,  260. 

Chapter  11.-^Right  of  action  for  injuries  causing  death. 

Section  5913.  When  death  is  caused  by  the  wron,gf  ul  ^^.  R '  g  ^^t^^ac 
act  or  omission  of  any  party  or  corporation,  the  personal 
representative  of  the  deceased  may  maintain  an  action,  if 
he  might  have  maintained  an  action  had  he  lived,  for  an 
injury  caused  by  the  same  act  or  omission  by  which  the 
death  was  caused.  But  the  action  shall  be  commenced 
within  two  years  after  the  act  or  omission  by  which  the 
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Damages.  death  was  caused.  The  damages  therein  can  not  exceed 
five  thousand  dollars,  and  the  amount  received  is  to  be 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin,  to 
be  distributed  to  them  in  the  same  proportion  as  the  per- 
sonal property  of  deceased  persons:  Provided,  That  any 
demand  for  the  support  of  the  deceased,  and  funeral  ex- 
penses, duly  allowed  by  the  probate  court,  shall  be  first 
deducted  and  paid. 

The  action  provided  for  by  this  section  abates  with  the  death  of 
the  wrongdoer.     26  Minn.,  500. 

If  there  is  neither  widow  nor  next  of  kin,  no  action  can  arise 
under  this  statirte.    28  Minn.,  371. 

Acts  of  1895. 

Chapter  173. — Duties  of  emfloyers  to  eTrvployees. 

pioyers.  °*  *"  SECTION  1.  Every  master  or  employer  in  this  State 
shall  use  reasonable  care  to  provide  the  person  or  persons 
in  his  employ  with  reasonably  safe,  suitable,  and  sufficient 
tools,  implements,  and  instrumentalities  with  which  to  do 
the  master's  work,  and  also  use  reasonable  care  to  provide 
a  reasonably  safe  and  suitable  place  for  his  servants  to 
perform  the  duties  assigned  to  them  by  the  master. 

It  shall  also  be  the  master's  duty  to  use  reasonable  care 
to  establish  safe  and  suitable  rules  and  regulations  or 
methods  for  the  performance  of  the  work  required  of  his 
servants,  and  to  direct  and  supervise  the  performance  of 
the  work  in  a  reasonably  safe  and  prudent  manner. 

pau.*'*  P""'"*^*'  Sec.  2.  Whenever  a  master  or  employer  delegates  to 
any  one  the  performance  of  his  duties  which  he,  as  master 
or  employer,  owes  to  his  servants,  or  any  part  or  portion 
of  such  duties,  the  person  so  delegated,  while  so  acting  for 
his  master  or  employer,  shall  be  considered  the  vice  prin- 
ciple [principal]  and  representative  of  the  master. 

Chapter  324. — Liability  of  employers  for  injuries  to  em- 
ployees—Negligent fellow-servant  to  he  named  in  ver- 
dict. 

namfnigMgent  SECTION  1.  In  any  action  where  a  verdict  is  hereafter 
fei^w-°seivant,  rendered  awarding  damages  on  account  of  the  negligence 
when.  qJ  ^  coemployee  or  coemployees,  fellow-servant  or  fellow- 

servants  of  the  injured  party,  the  court,  upon  request  of 
either  party,  made  before  the  case  is  submitted  to  the 
jury,  shall  direct  the  jury  to  name,  and  it  shall  be  their 
duty  to  name,  in  their  verdict  such  coemployee  or  coem- 
ployees, fellow -servant  or  fellow-servants,  if  the  evidence 
shall  disclose  their  name  or  names;  and  if  the  evidence 
does  not  disclose  the  name  or  names,  then  such  coemployee 
or  coemployees,  fellow-servant  or  fellow-servants,  shall 
be  designated  by  words  of  description,  having  reierence 
to  class  of  service,  nature  of  employment  or  oflierwise,  so 
as  to  identify  them  as  far  as  possible  under  the  evidence : 


APPENDIX  J,  .  1'099 

Provided  further,  That  this  act  shall  not  apply  to  cases 
where  the  name  or  description  of  such  person  or  persons 
is  not  disclosed  by  the  evidence. 

MISSISSIPPI. 

Constitution. 

Aktiole  7. — Liability  of  railroad  companies  for  injuries 
to  employees. 

Section   193.  Every  employee  of  any  railroad   cor-    Negiigenceof 
poration  shall  have  the  same  right  and  remedies  for  any  ^""^^  °'^' 
injuries  suffered  by  him  from  the  act  or  omission  of  said 
corporation  or  its  employees  as  are  allowed  by  law  to 
other  persons  not  employees,  where  the  injury  results 
from  the  negligence  of  a  superior  agent  or  officer,  or  of 
a  person  having  the  right  to  control  or  direct  the  services 
of  the  party  injured,  and  also  when  the  injury  results 
from  the  negligence  of  a  fellow-servant  engaged  in  an-     of  feiiow- 
other  department  of  labor  from  that  of  the  party  injured,  ^^''^*"'^- 
or  of  a  fellow-servant  on  another  train  of  cars,  or  one 
engaged  about  a  diflferent  piece  of  work.     Knowledge 
by  any  employee  injured  of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways,  or  appliances 
shall  be  no  defense  to  an  action  for  injury  caused  thereby, 
except  as  to  conductors  or  engineers  in  charge  of  dan- 
gerous or  unsafe  cars  or  engines  voluntarily  operated 
by  them.    Where  death  ensues  from  any  injury  to  em-     Death, 
ployees,  the  legal  or  personal  representatives  of  the  person 
injured  shall  have  the  same  right  and  remedies  as  are 
allowed  by  law  to  such  representatives  of  other  persons. 
Any  contract  or  agreement,  express  or  implied,  made  by  waiving* 'Sene* 
any  employee  to  waive  the  benefit  of  this  section  shall  fits, 
be  null  and  void ;  and  this  section  shall  not  be  construed 
to  deprive  any  employee  of  a  corporation  or  his  legal 
or  personal  representative  of  any  right  or  remedy  that  he 
now  has  by  the  law  of  the  land.     The  legislature  may 
extend  the  remedies  herein  provided  for  to  any  other 
class  of  employees. 

A  railroad  company  Is  liable  for  the  death  of  a  locomotive  flr&. 
man  occasioned  by  the  negligence  of  a  telegraph  operator.  Action 
for -injuries  resulting  in  death  must  be  brought  by  the  executor 
or  administrator  of  the  decedent.    70  Miss.,  471. 

A  brakeman  on  a  train  acting  on  the  signal  of  the  engineer  to 
apply  brakes,  and  injured  by  the  engineer's  negligence,  can  not  hold 
the  company  liable.  While  thus  engaged  in  routine  duties  the 
engineer  Is  not  the  superior  of  the  brakeman  within  the  meaning 
of  this  section.    70  Miss.,  527. 

A  brakeman  hurt  while  uncoupling  a  car  without  the  use  of  a 
stick.  In  violation  of  a  rule  of  the  company,  though  acting  in 
obedience  to  the  order  of  his  superior,  the  conductor,  can  not 
maintain  an  action  under  this  section.    15  So.  Rep.,  133. 

This  section  abolishes  the  defense  of  contributory  negligence 
unless  it  be  willful  or  reckless.    70  Miss.,  20. 
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The  provision  tliat  knowledge  of  defects  sliall  not  be  a  defense 
does  not  preclude  such  knowledge,  rs  a  fact  controlling  the  degree 
of  care  to  be  exercised  by  the  employee  under  the  circumstances, 
from  being  admissible  to  show  contributory  negligence.  18  So. 
Rep.,  449. 

This  section  is  self-executing.  Rights  accruing  thereunder  are 
enforceable  outside  the  State.    75  Fed.  Rep.,  873. 

Revised  Code  of  1892. 

Chapter  21. — Right  of  action  for  injuries  causing  death. 


Damages. 


Death  caused     SECTION  6G3  (as  amended  by  chapter  65,  Acts  of  1898). 

etc.  "*^  sence,  ^^  Whenever  the  death  of  any  person  shall  be  caused  by 
any  real,  wrongful,  or  negligent  act  or.  omission,  or  by 
such  unsafe  machinery,  way,  or  appliances  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured  or 
damaged  thereby  to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof,  and  such  deceased  person  shall 
have  left  a  widow  or  children,  or  both,  or  husband,  or 
father,  or  mother,  or  sister,  or  brother,  the  person  or  cor- 
poration, or  both,  that  would  have  been  liable  if  death  had 
not  ensued,  and  the  representative  of  such  person  shall  be 
liable  for  damages,  notwithstanding  the  death,  and  the 
fact  that  death  is  instantaneous,  shall  in  no  case  affect  the 
right  of  recovery.  The  action  for  such  damages  may  be 
brought  in  the  name  of  the  widow  for  the  death  of  the 
husband,  or  by  the  husband  for  the  death  of  the  wife,  or 
by  a  parent  for  the  death  of  a  child,  or  in  the  name  of  a 
child  for  the  death  of  a  parent,  or  by  a  brother  for  the 
death  of  a  sister,  or  by  a  sister  for  the  death  of  a  brother, 
or  by  a  sister  for  the  death  of  a  sister,  or  a  brother  for  the 
death  of  a  brother,  or  all  parties  interested  may  join  in  the 
suit,  and  there  shall  be  but  one  suit  for  the  same  death, 
which  suit  shall  inure  for  the  benefit  of  all  parties  con- 
cerned, but  the  determination  of  such  suit  shall  not  bar 
another  action  unless  it  be  decided  on  its  merits.  In  such 
action  the  party  or  parties  suing  shall  recover  such  dam- 
ages as  the  jury  may  [assess],  taking  into  consideration 
all  damages  of  every  kind  to  the  decedent  and  all  damages 
of  every  kind  to  %ny  and  all  parties  interested  in  the  suit. 
Executors  or  administrators  shall  not  sue  for  damages 
for  injury  causing  death  except  as  below  provided;  but 
every  such  action  shall  be  commenced  within  one  year 
after  the  death  of  such  deceased  person. 
Application     2.  This  act  shall  apply  to  all  personal  injuries  ofserv- 

of  law.  ants  or  employees  received  in  the  service  or  business  of  the 

master  or  employer,  where  such  injuries  result  in  death. 
Exemption     3.  Damages  recovered  under  the  provisions  of  this  act 

tion  of  ^  dam-  shall  not  be  subject  to  the  payment  of  the  debts  or  liabili- 
ties of  the  deceased,  and  such  damages  shall  be  distributed 
as  follows:  Damages  for  the  injury  and  death  of  a  mar- 
ried man  shall  be  equally  distributed  to  his  wife  and  chil- 
dren, and  if  he  has  no  children  all  shall  go  to  his  wife; 
damages  for  the  injury  and  dotith  of  a  married  woman 


Limitation. 


ages. 
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shall  be  equally  distributed  to  the  husband  and  children, 
and  if  she  has  no  children  all  shall  go  to  the  husband ;  if 
the  deceased  has  no  husband  nor  wife,  the  damages  shall 
be  distributed  equally  to  the  children;  if  the  deceased  has 
no  husband,  lior  wife,  nor  children,  the  damages  shall  be 
distributed  equally  to  the  father,  mother,  brothers,  and 
sisters,  or  to  such  of  them  as  the  deceased  may  have  living 
at  his  or  her  death.  If  the  deceased  have  neither  hus- 
band, or  wife,  or  children,  or  father,  or  mother,  or  sister, 
or  brother,  then  the  damages  shall  go  to  the  legal  repre- 
seiifatives,  subject  to  debts  and  general  distribution,  and 
thfeifXecutor  may  sue  for  and  recover  such  damages  on  the 
saim'e  terms  as  are  prescribed  for  recovery  bj'  the  next  of 
kill  in  section  1  of  this  act,  and  the  fact  that  deceased  was 
instantly  killed  shall  not  affect  the  right  of  the  legal  rep- 
resentative to  recover. 

An  injury  resulting  in  the  death  of  a  railroad  exuployee  occurred 
in  another  State,  having  a  statute  sulistantially  cori-esponding  to 
the  above.  Held,  That  the  remedy  could  be  enforced  in  the  courts 
of  Mississippi.     60  Miss.,  97r. 

When  a  suit  is  br<mght  by  the  widow  for  the  death  of  her  hus- 
band, her  agreement  or  couii)romise  is  binuing  upou  the  children 
iis  well.     67  Miss.,  672. 

Independently  of  the  statute  a  mother  could  recover,  where  the 
death  of  her  minor  son  was  occasioned  by  the  negligence  of  his 
employer,  for  the  value  of  the  time  between  the  injury  and  the 
death.    63  Miss.,  38. 

Chapter  112. — Safety  appliances  on  railroads — Telltales. 

Section  3553.  At  each  point  where  a  railroad  track  „^^'="°°  '*■ 
passes  under  a  bridge  or  other  overhanging  object  the 
railroad  company  shall  erect  or  cause  to  be  placed,  at  a 
distance  of  not  less  than  one  hundred  feet  nor  more  than 
two  hundred  and  fifty  feet  from  the  bridge  or  other  over- 
hanging object,  and  on  both  sides  thereof,  the  contrivance 
usually  called  "  warning  strings ;  "  to  be  constructed  by 
stretching  a  wire  or  rope  across  the  track  at  least  four 
feet  higher  than  the  lowest  projection  of  the  bridge  or 
other  overhanging  object,  and  suspending  therefrom,  over 
the  track  and  for  two  feet  on  either  side  thereof,  loose 
strings  or  ropes  to  extend  down  at  least  one  foot  lower 
than  the  lowest  projection  of  the  bridge  or  other  over- 
hanging object,  and  to  be  not  more  than  three  inches 
apart,  so  as  to  warn  brakemen  and  others  on  top  of  the 
cars  if  they  be  in  danger  from  the  bridge  or  other  over- 
hanging object.  For  a  failure  to  comply  with  this  sec-  ^ompiy.'"^'  '" 
tion  a  railroad  company  shall  be  liable  for  any  injury  or 
death  caused  by  the  bridge  or  other  overhanging  object, 
notwithstanding  the  contributory  negligence  of  the  per- 
son injured  or  killed,  and  shall  also  be  liable  to  a  penalty 
of  one  hundred  dollars  a  month  for  each  bridge  or  other 
overhanging  object  not  so  provided,  to  be  recovered  by 
the  county  at  the  suit  of  any  person  who  will  sue  for  the 
same. 
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Chapter  12. — Liability  of  railroad  companies  for  debts  of 
contractors  for  labor,  etc. 

abie"to*°abor-  SECTION  1057.  Whenever  any  contractor  for  the  con- 
era,  etc.,  when,  struction  of  any  part  of  a  railroad  which  is  in  process  of 
construction,  or  any  contractor  for  the  repairing  of  any 
part  of  a  railroad,  shall  be  indebted  to  any  subcontractor 
or  laborer,  or  other  person,  who  shall  do  or  perform  any 
work  or  labor  upon  or  furnish  any  materials  for  said 
road,  such  subcontractor  or  laborer,  or  other  person,  may 
give  notice  of  such  indebtedness  to  said  company  in  the 
manner  hereinafter  provided;  and  said  company  shall 
thereupon  become  liable  to  pay  such  subcontractor  or 
laborer,  or  other  person,  the  amount  so  due,  and  action 
may  be  maintained  against  said  railroad  therefor;  such 
notice  shall  be  given  by  said  subcontractor,  laborer,  or 
other  person  within  twenty  dajs  after  the  performance 
of  the  labor  or  work,  or  the  delivery  of  the  materials,  for 
which  the  claim  is  made;  such  notice  shall  be  in  writing, 
and  shall  state  the  amount  and  number  of  days'  labor  or 
work,  and  the  amount,  description,  and  quantity  of  mate- 
rials furnished,  and  the  time  when  the  said  labor  or  work 
was  performed,  and  the  time  when  the  said  materials  were 
furnished,  for  which  the  claim  is  made,  and  the  name  of 
the  contractor  from  whom  due,  and  shall  be  signed  by 
such  subcontractor,  laborer,  or  other  person,  or  their  attor- 
ney, and  shall  be  served  on  an  engineer,  agent,  or  other 
person  employed  by  said  company  having  charge  of  Tihe 
section  of  the  road  on  which  said  labor  or  work  was  per- 
formed, or  such  material  furnished,  personally,  or  by 
leaving  said  notice  in  the  office  or  usual  place  of  business 
of  such  engineer,  agent,  or  person  having  charge,  with 
some  person  over  fifteen  years  of  age ;  but  no  action  shall 
be  maintained  against  any  company  under  the  provisions 
of  this  section  unless  the  sairie  be  commenced  within 
niiiCty  days  after  notice  is  given  to  the  company  by  such 
subcontractor  or  laborer,  as  above  provided. 

Service  of  notice  of  claims  upon  station  agents  of  a  nonresident 
railroad  company  is  service  upon  the  company  within  the  require- 
ments of  this  statute.  The  notice  within  twenty  days  does  not 
relate  to  the  enforcement  of  a  lien,  but  to  the  establishment  of  a 
personal  liability  against  the  company.    76  Mo.,  161. 

Chapter  12. — Safety  appliances  on  railroads — Blocking 
of  frogs,  switches,  and  guard  rails. 

etc'^'to'^lfe     Section  1123.  All  companies  or  corporations,  lessees 

blocked.  or  other  persons,  owning  or  operating  any  railroad  or 

part  of  railroad  in  this  State,  are  hereby  required    *    *   * 

to  adopt,  put  in  use,  and  maintain  the  best  known  appli- 
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ances  or  inventions  to  fill  or  block  all  switches,  frogs,  and 
guard  rails  on  their  roads,  in  all  yards,  divisional  and 
terminal  stations,  and  where  trains  are  made  up,  to  pre- 
vent as  far  as  possible  the  feet  of  employees  or  other 
persons  from  being  caught  therein.  Any  company  or 
corporation,  lessees  or  other  person,  owning  or  operating 
any  railroad  or  part  of  railroad  in  this  State,  who  shall 
fail  to  do  any  act  or  thing  in  this  section  required  to  be 
done,  or  shall  cause  any  act  or  thing  not  to  be  done,  or 
shall  aid  or  abet  any  such  omission,  shall  be  deemed  guilty 
of  a  violation  of  this  law,  and  shall  forfeit  and  pay  the  Penalty, 
sum  of  ten  dollars  ($10)  for  every  such  offense,  and  each 
day  shall  constitute  a  separate  and  distinct  offense. 

Sec.  1125.  When  any  employee  or  other,  person  shall  be  Damages, 
maimed  or  killed,  by  reason  of  the  noncompliance  with 
the  provisions  of  section  1123,  then  in  any  suit  for  dam- 
ages which  may  be  instituted  against  any  railroad  com- 
pany, corporation,  or  lessee  for  such  maiming  or  killing, 
proof  of  contributory  negligence  or  carelessness  on  the 
part  of  any  employee  or  other  person  so  maimed  or 
killed  shall  not  relieve  such  railroad  company,  corpora- 
tion, or  lessee  from  liability. 

Chapter  17. — Right  of  action  for  injuries  causing  death. 

Section  2864.  Whenever  any  person  shall  die  from  any  Death  caused 
injury  resulting  from  or  occasioned  by  the  negligence,''^  negnuence. 
unskillfulness  or  criminal  intent  of  any  officer,  agent, 
servant  or  employee  whilst  running,  conducting  or  man- 
aging any  locomotive,  car  or  train  of  cars,  or  of  any 
master,  pilot,  engineer,  agent  or  employee  whilst  running, 
conducting  or  managing  any  steamboat,  or  any  of  the 
Iriachinery  thereof,  or  of  any  driver  of  any  stagecoach  or 
other  public  conveyance  whilst  in  charge  of  the  same  as  a 
driver;  and  when  any  passenger  shall  die  from  any  in- 
jury resulting  from  or  occasioned  by  any  defect  or  insuffi- 
ciency in  any  railroad,  or  any  part  thereof,  or  in  any 
locomotive  or  car,  or  in  any  steamboat,  or  the  machinery 
thereof,  or  in  any  stagecoach  or  other  public  conveyance, 
the  corporation,  individual  or  individuals  in  whose  em- 
ploy any  such  officer,  agent,  servant,  employee,  master, 
pilot,  engineer  or  driver  shall  be  at  the  time  such  injury 
is  committed,  or  who  owns  any  such  railroad,  locomotive, 
car,  stagecoach  or  other  public  conveyance  at  the  time  any 
injury  is  received  resulting  from  or  occasioned  by  any 
defect  or  insufficiency,  unskillfulness,  negligence  or  crim- 
inal intent  above  declared,  shall  forfeit  and  pay  for  every  Damases. 
person  or  passenger  so  dying  the  sum  of  five  thousand 
dollars,  which  may  be  sued  for  and  recovered:  First,  by  who  may  sue. 
the  husband  or  wife  of  the  deceased ;  or,  second,  if  there 
be  no  husband  or  wife,  or  he  or  she  fails  to  sue  within  six 
months  after  such  death,  then  by  the  minor  child  or  chil- 
dren  of   the   deceased,   whether   such   minor   child   or 
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children  of  the  deceased  be  the  natural  born  or  adopted 
child  or  children  of  the  deceased ;     *     *     * 

Recovery  by  an  employee  is  restricted  to  acts  of  servants  anrt 
employees  mentioned  in  tlie  statute,  and  does  not  extend  to  defects 
in  tlie  tracli.     54  Mo.  App.,  161. 

A  locomotive  engineer  and  a  track  repairer  are  not  fellow- 
servants.  The  measure  of  damages  recoverable  is  fixed  by  the 
statute  at  $5,000.     115  Mo.,  87. 

Negligent  direction  by  the  person  immediately  in  charge,  even  if 
he  be  not  authorized  to  hire  and  discharge,  entails  the  liability  of 
the  employer  for  injuries  consequent  thereon.     115  Mo.,  165. 

One  can  not  recover  under  this  section  where  the  injury  is 
clearly  the  result  of  the  negligence  of  a  fellow-servant.  144 
Mo.,  397. 

Though  the  defective  appliance  which  caused  injury  was  con- 
structed by  fellow-servants  of  the  injured  employee,  the  master  is 
not  cleared  from  liability  for  such  defectiveness.    43  Mo.  App.,  398. 

Ti^fwhen?'""  Sec.  2865.  Whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect,  or  default  of  another, 
and  the  act,  neglect,  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  m  respect  thereof, 
then,  and  in  every  such  case,  the  person  who  or  the 
corporation  which  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured. 
Who  may  sue.  gj,f,  2866.  All  damages  accruing  under  the  last  preced- 
ing section  shall  be  sued  for  and  recovered  by  the  same 
•  parties  and  in  the  same  manner  as  provided  in  section 

2864,  and  in  every  such  action  the  jury  may  give  such 
damages,  not  exceeding  five  thousand  dollars,  as  they  may 
deem  fair  and  just,  with  reference  to  the  necessary  injury 
resulting  from  such  death,  to  the  surviving  parties  who 
may  be  entitled  to  sue,  and  also  having  regard  to  the 
mitigating  or  aggravating  circumstances  attending  such 
wrongful  act,  neglect,  or  default. 

The  widow  of  an  employee  suing  for  damages  occasioned  by  his 
death  by  reason  of  the  employer's  negligence  may  testify  as  to  the 
number  of  her  children.     115  Mo.,  205. 

Limitation.  gj,p  2868.  Every  action  instituted  by  virtue  of  the  pre- 
ceding sections  of  this  chapter  shall  be  commenced  within 
one  year  after  the  cause  of  such  action  shall  accrue. 

The  statute  is  satisfied  if  the  petition  be  filed  within  the  period 
of  one  year,  though  no  summons  is  issued  until  after  such  period 
has  expired.     128  Mo.,  1. 

Chapter  17. — Liability  of  railroad  companies  for  injuries 
to  employees. 

Negligence  of  SECTION  2873.  Every  railroad  corporation  owning  or 
Ints.""^*'^''  operating  a  railroad  in  this  State  shall  be  liable  for  all 
damages  sustained  by  any  agent  or  servant  thereof  while 
engaged  in  the  work  of  operating  such  railroad  by  reason 
of  the  negligence  of  any  other  agent  or  servant  thereof: 
Provided,  That  it  may  be  shown  in  defense  that  the  per- 
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son  injured  was  guilty  of  negligence  contributing  as  a 
proximate  cause  to  produce  the  injury. 

Sec.  2874.  All  persons  engaged  in  the  service  of  any  vice  princi- 
such  railroad  corporation  doing  business  in  this  State,  "^^^  leaned, 
who  are  intrusted  by  such  corporation  with  the  authority 
of  superintendence,  control,  or  command  of  other  persons 
in  the  employ  or  service  of  such  corporation,  or  with  the 
authority  to  direct  any  other  servant  in  the  performance 
of  any  duty  of  such  servant,  or  with  the  duty  of  inspec- 
tion or  other  duty  owing  by  the  master  to  the  servant,  are 
vice  principals  of  such  corporation,  and  are  not  fellow- 
servants  with  such  employees. 

Sec.  2875.  All  persons  who  are  engaged  in  the  common  Feiiow-serr- 
service  of  such  railroad  corporation,  and  who  while  so  *°*^  ^*^"*  " 
engaged  are  working  together  at  the  same  time  and  place, 
to  a  common  purpose  of  same  grade,  neither  of  such  per- 
sons being  intrusted  by  such  corporation  with  any  super- 
intendence or  control  over  their  fellow-employees,  are 
fellow-servants  with  each  other :  Provided,  That  nothing 
herein  contained  shall  be  so  construed  as  to  make  any 
agent  or  servant  of  such  corporation  in  the  service  of  such 
corporation  a  fellow-servant  with  any  other  agent  or 
servant  of  such  corporation  engaged  in  any  other  depart- 
ment or  service  of  such  corporation. 

Sec.  2876.  No  contract  made  between  any  railroad  cor-  Contracts 
poration  and  any  of  its  agents  or  servants,  based  upon  ity.  °^  * 
the  contingency  of  the  injury  or  death  of  any  agent  or 
servant,  limiting  the  liabilityof  such  railroad  corporation 
for  any  damages  under  the  provisions  of  this  act,  shall  be 
valid  or  binding,  but  all  such  contracts  or  agreements 
shall  be  null  and  void. 

This  act  is  constitutional.  It  applies  to  receivers  in  charge  of 
roads  as  well  as  to  companies.     63  S.  W.  Rep.,  485. 

Section  hands  engaged  in  the  repair,  etc.,  of  tracks,  are  engaged 
in  the  work  of  operating  a  railroad  within  the  meaning  of  this 
statute.    71  S.  W.  Rep.,  208. 

The  provisions  of  this  act  include  street  railways.  71  S.  W. 
Rep.,  730. 

Street  railways  are  not  included  In  its  provisions.  73  S.  W. 
Rep.,  686. 

Chapter  133. — Mine  regulations. 

Sec.  8820.  For  any  injury  to  persons  or  property  occa-y^5i|ht^of^ac- 
sioned  by  any  violation  of  this  article  or  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action  shall  accrue 
to  the  party  injured  for  any  direct  damages  sustained 
thereby ;  and  in  case  of  loss  of  life  by  reason  of  such 
violation  or  failure  as  aforesaid,  a  right  of  action  shall 
accrue  to  the  widow  of  the  person  so  killed,  his  lineal 
heirs  or  adopted  children,  or  to  any  person  or  persons 
who  were,  before  such  loss  of  life,  dependent  for  support 
on  the  person  or  persons  so  killed,  for  a  like  recovery  of 
damages  sustained  by  reason  of  such  loss  of  life  or  lives : 
Provided,  That  all  suits  brought  under  this  article  shall    P'-o'^'so*- 
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be  commenced  within  one  year  after  any  cause  of  action 
shall  have  accrued  under  this  article  and  not  afterward : 
And  provided  further,  That  any  person  entitled  to  sue 
under  this  section  for  loss  of  life  or  lives  may  recover  any 
sum  not  exceeding  ten  thousand  dollars. 

This  section  is  constitutional.  The  limitation  of  $10,000,  while 
the  general  damage  act  makes  a  limit  of  $5,000,  is  not  invalid  as 
class  legislation.     56  S.  W.  Rep.,  1091. 

MONTANA. 

Codes  and  Statutes,  Sanders'  Edition,  1895. 

civil  code. 

Liability  of  railroad  companies  for  injuries  to  employees. 

Negligence,  SECTION  905.  In  every  case  the  liability  of  a  corpora- 
rioi'a. "  ^"^"^  tion  to  a  servant  or  employee  acting  under  the  orders  of 
his  superior,  shall  be  the  same  in  cases  of  injury  sustained 
by  default  or  wrongful  act  of  his  superior,  or  to  an  em- 
ployee not  appointed  or  controlled  by  him,  as  if  such 
servant  or  employee  were  a  passenger. 

A  locomotive  fireman  injured  by  the  negligence  of  the  con- 
ductor on  another  train  has  a  right  of  action  under  this  statute, 
such  conductor  being  his  superior  and  the  company's  representa- 
tive. Nor  is  the  engineer  in  charge  of  the  locomotive  on  which 
the  fireman  was  at  the  time  of  his  injury  the  fellow-servant  of 
such  fireman.    42  Fed.  Rep.,  383. 

Both  the  conductor  and  engineer  of  a  railroad  train  are  the 
superiors  of  a  brakeman  on  the  same  train,  so  that  the  company 
is  liable  under  this  section  for  injuries  to  the  brakeman  caused  by 
their  negligence.    42  Pac.  Rep.,  767. 

Ohligations  of  employer, 

riSJ ""  °  *  "■ ''  Sec.  2661.  An  employer  is  not  bound  to  indemnify  his 
employee  for  losses  suffered  by  the  latter  in  consequence 
of  the  ordinary  risks  of  the  business  in  which  he  is  em- 
ployed. 
Want  of  care.  Sec.  2662.  An  employer  must  in  all  cases  indemnify 
his  employee  for  losses  caused  by  the  former's  want  of 
ordinary  care. 

CODE   OF   civil  PKOCEDUKE. 

Right  of  action  for  injuries,  etc. 

Limitations.  Section  510.  The  periods  prescribed  for  the  commence- 
ment of  actions  other  than  for  the  recovery  of  real  prop- 
erty, are  as  follows : 

Sec.  514  (as  amended  by  chapter  128,  Acts  of  1903). 
Within  three  years. 
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2.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another. 

*  *  *  H:  m 

Sec.  524  (as  amended  by  chapter  128,  Acts  of  1903). 
Within  two  years: 

1.  An  action  upon  a  liability  created  by  statute  other 
than  a  penalty  or  forfeiture. 

*  ^  :}:  Hi  # 

Sec.  578.  A  father,  or  in  case  of  his  death,  or  desertion  injuries  to 
of  his  family,  the  mother  may  maintain  an  action  for  "•°°'^^- 
the  injury  or  death  of  a  minor  child,  and  a  guardian  for 
the  injury  or  death  of  his  ward,  when  such  injury  or 
death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
Such  action  may  be  maintained  against  the  person  caus- 
ing the  injury  or  death,  or  if  such  person  be  employed 
by  another  person  who  is  responsible  for  his  condubt, 
also  against  such  other  person. 

Sec.  579.  When  the  death  of  one  person,  not  being  a  ^,  R'ght  oi  ac- 
T    i_       ,1  'jiii  lij!  tlon  for  death, 

minor,  is  caused   by  the  wrongrul   act  or  neglect  oi 

another,  his  heirs  or  personal  representatives  may  main- 
tain an  action  for  damages  against  the  person  causing 
the  death,  or  if  such  person  be  employed  by  another  per- 
son w|io  is  responsible  for  his  conduct,  then  also  against 
such  other  person.  In  every  action  under  this  and  the 
preceding  section  such  damages  may  be  given  as  under  all 
the  circumstances  of  the  case  may  be  just. 

PENAL   CODE. 

Contracts  of  employees  waiving  nght  to  damages. 
Section  923.  Every  person,  company,  or  corporation  j^^Contractsre- 
which  requires  of  its  servants  or  employees,  as  a  condition  ability, 
of  their  employment  or  otherwise,  any  contract  or  agree- 
ment whereby  such  person,  company,  or  corporation  is 
released  or  discharged  from  liability  or  responsibility 
on  account  of  personal  injuries  received  by  such  servants 
or  employees  while  in  the  service  of  such  person,  com- 
pany, or  corporation,  by  reason  of  the  negligence  of  such 
person,  company,  or  corporation,  or  the  agents  or  em- 
ployees thereof,  is  punishable  by  imprisonment  in  the    ^™*'*y. 
State  prison  not  exceeding  five  years,  or  by  a  fine  not 
exceeding  five  thousand  dollars,  or  both. 

Acts  of  1903. 

Chapter  83. — Liability  of  emflpyers  for  injuries  to  em- 

jfloyees. 

Section  1.  Every  railway  corporation,  including  elec-  i.auroaa"*^com^ 
trie-railway  corporations,  doing  business  in  this  State  panies. 
shall  be  liable  for  all  damages  sustained  by  an  employee 
thereof,  within  this  State,  without  contributing  negli- 
gence on  his  part,  when  such  damage  is  caused  by  the 
negligence  of  any  train  dispatcher,  telegraph  operator, 
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superintendent,  master  mechanic,  yard  master,  conductor, 
engineer,  motorman,  or  of  any  other  employee  who  has 
superintendence  of  any  stationary  or  hand  signal. 
Employees  In  Qec.  2.  That  cvery  company,  corporation,  or  individual 
operating  any  mine,  smelter,  or  mill  for  the  refining  of 
ores  shall  be  liable  for  aU  damages  sustained  by  an  em- 
ployee thereof,  within  this  State,  without  contributing 
negligence  on  his  part,  when  such  damage  is  caused  by  the 
negligence  of  any  superintendent,  foreman,  shift  boss, 
hoisting  or  other  engineer,  or  crane  men. 

Sec.  3.  No  contract  of  insurance,  relief,  benefit,  or  in- 
demnity in  case  of  injury  or  death,  nor  any  other  contract 
entered  into  either  before  or  after  the  mjury,  between 
the  person  injured  and  any  of  the  employers  named  in 
this  act  shall  constitute  any  bar  or  defense  to  any  cause 
of  action  brought  under  the  provisions  of  this  act- 

AcTS  OF  1905. 

An  act  to  determine  the  liability  of  'persons  or  corpora- 
tions operating  railways  or  railroads  in  this  State  for 
damages  sustained  iy  employees  thereof,  and  to  declare 
void  contracts  restricting  such  liability. 

Section  1.  Every  person  or  corporation  operating  a 
railway  or  railroad  in  this  State  shall  be  liable  for  all 
damages  sustained  by  any  employee  of  such  person  or 
corporation  in  consequence  of  the  neglect  of  any  other 
employee  or  employees  thereof,  or  by  the  mismanagement 
of  any  other  employee  or  employees  thereof,  and  in  con- 
sequence of  the  wilful  wrongs,  whether  of  commission 
or  omission,  of  any  other  employee  or  employees  thereof, 
when  such  neglect,  mismanagement,  or  wrongs  are  in  any 
manner  connected  with  the  use  and  operation  of  any  rail- 
way or  railroad  on  or  about  which  they  shall  be  employed, 
and  no  contract  which  restricts  such  liability  shall  be 
legal  or  binding. 

Sec.  2.  In  case  of  the  death  of  any  such  employee  in 
consequence  of  any  injury  or  damage  so  sustained,  the 
right  of  action  shall  survive  and  may  be  prosecuted  and 
maintained  by  his  heirs  or  personal  representatives. 

Sec.  3.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  4.  This  act  shall  be  in  full  force  and  effect  from 
and  after  its  passage  and  approval  by  the  governor. 

ITEBEASEA. 

Compiled  Statutes  of  1881 — Tenth  Edition,  1901. 

Chapter  16. — Safety  appliances  on  railroads. 

Section  1799.  Any  corporation,  company,  or  person 
operating  a  railroad  in  this  State,  and  using  a  locomotive 
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engine,  or  running  a  train  of  cars,  or  using  any  freight 

or  way  car  contrary  to  the  provisions  of  this  act,  shall  be 

deemed  guilty  of  a  misdemeanor,  and  shall  be  subject  to 

a  fine  of  not  less  than  five  hundred  dollars   ($500)   or 

not  more  than  one  thousand  dollars  ($1,000),  for  each 

and  every  offense,  for  the  benefit  of  the  school  fund: 

Provided,  That  penalties  and  liabilities  on  this  section 

shall  not  apply  to  companies  in  receiving  and  hauling 

cars  delivered  for  transportation  by  railroads  other  than 

those  of  this  State  which  are  engaged  in  interstate  traific. 

And  any  railroad  employee  who  may  be  injured  by  the 

engine  or  train  or  cars  contrary  to  the  provisions  of  this 

law  shall  not  be  considered  as  waiving  his  rights  to 

recover  damages  by  continuing  in  the  employ  of  such  cor-     Damages. 

poration,  company,  or  person  running  such  engine  or 

train  of  cars  contrary  to  this  law. 

Chapter  21. — Right  of  action  for  injuries  causing  death. 

Section  2503.  Whenever  the  death  of  a  person  shall .  Action  for  in- 
■be  caused  by  the  wrongful  act,  neglect,  or  default,  and  the  wheli.  ®"''^'''®*' 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then,  and 
ia  every  such  case,  the  person  who  or  company  or  coi"- 
poration  which- would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  • 
the  death  shall  have  been  caused  under  such  circumstances 
as  amount  in  law  to  felony. 

Sec.  2504.  Every  such  action  shall  be  brought  by  and    who  may  sue. 
in'  the  names  of  the  personal  representatives  of  such  de- 
ceased person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  dis- 
tributed to  such  widow  and  next  of  kin  in  the  proportion 
provided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every 
such  action  the  jury  may  give  such  damages  as  they  shall     Damages, 
deem  a  fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries,  resulting  from  such  death,  to  the  wife 
and  next  of  kin  of  such  deceased  person,  not  exceeding  the 
sum  of  five  thousand  dollars :  Provided,  That  every  such     Limitation. 
action  shall  be  commenced  within  two  years  after  the 
death  of  such  person. 

NEVADA. 

Compiled  Laws,  1900. 
Right  of  action  for  injuries  causing  death. 

Section  3983.  Whenever  the  death  of  a  person  shall  be  li^n**^^ ''^  °*^' 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
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neglect,  or  default  is  such  as  would  (if  death  had  not  en- 
sued) have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then,  and 
of  in  every  such  case,  the  persons  who  or  the  corporation 
which  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felonj^ 

Sec.  3984.  The  proceeds  of  any  judgment  obtained  in 
any  action  brought  under  the  provisions  of  this  act  shall 
not  be  liable  for  any  debt  of  the  deceased :  Provided,  He 
or  she  shall  have  left  a  husband,  wife,  child,  father, 
mother,  brother,  sister,  or  child  or  children  of  a  deceased 
child;  *  *  *  Provided^  Every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representative 
or  representatives  of  the  deceased  person :  And  provided 
further,  The  jury  in  every  such  action  may  give  such  dam- 
ages, pecuniary  and  exemplary,  as  they  shall  deem  fair 
and  just,  and  may  take  into  consideration  the  pecuniary 
injury  resulting  from  such  death  to  the  kindred  as  herein 
named. 

NEW  HAMPSHIRE. 
Public  Statutes  op  1891. 


Survival 
actions. 


of 


Limitation. 


Damages. 
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of 


Chapter  191. — Right  of  action  for  injuries  causing  death. 

Section  8.  Actions  of  tort  for  physical  injuries  to  the 
person — although  inflicted  by  a  person  while  committing 
a  felony — and  the  causes  of  such  actions,  shall  survive  to 
the  extent  and  subject  to  the  limitations  set  forth  in  the 
five  following  sections,  and  not  otherwise. 

Sec.  10.  If  an  action  is  not  then  [at  the  time  of  the 
decease  of  one  of  the  parties]  pending  and  has  not  already 
become  barred  by  the  statute  of  limitations,  one  may  be 
brought  for  such  cause  at  any  time  within  two  years  after 
the  death  of  the  deceased  party,  and  not  afterwards. 

Sec.  11.  The  damages  recoverable  in  any  such  action 
shall  not  exceed  seven  thousand  dollars. 

Sec.  12.  If  the  administrator  of  the  deceased  party  is 
plaintiff,  and  the  death  of  such  party,  was  caused  by  the 
injury  complained  of  in  the  action,  tfie  mental  and  phys- 
ical pain  suffered  by  him  in  consequence  of  the  injury,  the 
reasonable  expenses  occasioned  to  his  estate  by  the  injury, 
the  probable  duration  of  his  life  but  for  the  injury,  and 
his  capacity  to  earn  money  may  be  considered  as  elements 
of  damage  in  connection  with  other  elements  allowed  by 
law. 
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NEW  JERSEY. 

General  Statutes,  1895. 

Right  of  action  for  injuries  causing  death. 

(Page  1188.) 

Section  10.  Whenever  the  death  of  a  person  shall  be  cauallg^a^eath.* 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then  and 
in  every  such  case  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  vi^is^when!"' 
the  death  of  the  person  injured  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony. 

The  term  corporation  as  contained  in  this  section  includes  within 
its  meaning  the  boards  of  chosen  freeholders  of  counties.  28  Vr., 
245. 

Sec.  11.  Every  such  action  shall  be  brought  by  and  in 
the  names  of  the  personal  representatives  of  such  deceased 
person;  and  the  amount  recovered  in  every  such  action 
shall  be  fpr  the  exclusive  benefit  of  the  widow  and  next 
of  kin  of  such  deceased  person,  and  shall  be  distributed 
■to  such  widow  and  next  of  kin  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every 
such  action  the  jury  may  give  such  damages  as  they  shall 
deein  fair  and  just,  with  reference  to  the  pecuniary  in- 
jury resulting  from  such  death  to  the  wife  and  next  [of] 
kin  of  such  deceased  person:  Provided,  That  every  such 
action  shall  be  commenced  within  twelve  calendar  months 
after  the  death  of  such  deceased  person. 

If  the  deceased  leave  no  widow  surviving,  an  action  may  be 
maintained  by  his  personal  representatives  for  the  benefit  of  the 
next  of  kin.    2  Vr.,  349. 

Damages  recoverable  for  the  death  of  any  person  are  limited  to 
such  as  arise  from  pecuniary  injury,  resulting  from  the' death,  to 
the  widow  and  next  of  kin.     18  Vr.,  28. 

Right  of  action  for  personal  injuries — Limitations. 
(Page  2686.) 

Section  203.  All  actions  hereafter  accruing  for  iii- 
jurifes  to  persons  caused  by  the  wrongful  act,  neglect,  or 
default  of  any  railroad  corporation  owning  or  operating 
any  railroad  within  this  State,  shall  be  commenced  and 
sued  within  two  years  next  after  the  cause  of  such  actions 
shall  have  accrued,  and  not;  after. 

A  receiver  of  a  railroad  may  set  up  this  statute  as  a  defense, 
21  Vr.,  260. 
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NEW  MEXICO. 

Compiled  Laws  of  1897. 

Title  26. — Chapter  1. — Goal-mine  regulations  and 
inspection. 

Damages.  Section  2346.  For  every  injury  to  person  or  property 

occasioned  by  any  violation  of  this  act,  or  any  willful  fail- 
ure to  comply  with  its  provisions,  a  right  of  action  shall 
accrue  to  the  party  injured  for  any  direct  damages  he  or 
she  may  have  sustained  thereby,  before  any  court  of  com- 
petent jurisdiction. 

Title  33. — Chapter  23. — Right  of  action  for  injuries 
causing  death. 

causlngdeath.*  SECTION  3214.  Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default  of  another, 
although  such  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  a  felony,  and  the  act, 
or  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 

vives,''wii«i!"'^  action  and  recover  damages  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured. 

^who  may  sue.  gj,p_  3215.  Every  such  action  as  mentioned  in  the  next 
preceding  section  shall  be  brought  by  and  in  the  name  or 
names  of  the  personal  representative  or  representatives 
Damages,  ^f  such  deceased  person,  and  the  jury  in  every  such  action 
may  give  such  damages,  compensatory  and  exemplary,  as 
they  shall  deem  fair  and  just,  taking  into  consideration 
the  pecuniary  injury  or  injuries  resulting  from  such 
death  to  the  surviving  party  or  parties  entitled  to  the 
judgment,  or  any  interest  therein,  recovered  in  such 
action,  and  also  having  regard  to  the  mitigating  or  aggra- 
vating circumstances  attending  such  wrongful  act,  neg- 

diunages!'""  "'  1^^*'  '^^  default.  The  proceeds  of  any  judgment  obtained 
in  any  such  action  shall  not  be  liable  for  any  debt  of  the 
deceased :  Provided,  He  or  she  shall  have  left  a  husband, 
wife,  child,  father,  mother,  brother,  sister,  or  child  or 
children  of  the  deceased  child.     *     *     * 

If  there  be  none  of  the  kindred  hereinbefore  named, 
then  the  proceeds  of  such  judgment  shall  be  disposed  of 
in  the  manner  authorized  by  law  for  the  disposition  of  the 
personal  property  of  deceased  persons. 

Title  33. — Chapter  23. — Liability  of  railroad  companies 
for  injuries  to  employees. 

lack^of "ire*?S     Section  3216.  Every  corporation  operating  a  railway 

selecting    em-  in  this  Territory  shall  be  liable  in  a  sum  sufficient  to  com- 
ployeea.  "^ 
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pensate  such  employee  for  all  damages  sustained  by  any 
employee  of  such  corporation,  the  person  injured  or  dam- 
aged being  without  fault  on  his  or  her  part,  occurring  or 
sustained  m  consequence  of  any  mismanagement,  careless- 
ness, neglect,  default,  or  wrongful  act  of  any  agent  or 
employee  of  such  corporation  while  in  the  exercise  of  their 
several  duties^  when  such  mismanagement,  carelessness, 
neglect,  default,  or  wrongful  act  of  such  employee  or 
agent  could  have  been  avoided  by  such  corporation 
through  the  exercise  of  reasonable  care  or  diligence  in  the 
selection  of  competent  employees  or  agents,  or  by  not 
overworking  said  employees  or  requiring  or  allowing 
them  to  work  an  unusual  or  unreasonable  number  of 
hours ;  and  any  contract  restricting  such  liability  shall  be 
deemed  to  be  contrary  to  the  public  policy  of  this  Terri- 
tory and  therefore  void. 

Sec.  3217.  It  shall  be  unlawful  for  any  such  corpora-  overworking 
tion  knowingly  and  willfully  to  use  or  operate  any  car  or  employe™, 
locomotive  that  is  defective,  or  any  car  or  locomotive  upon 
which  the  machinery  or  attachments  thereto  belonging 
are  in  any  manner  defective,  or  shops  or  machinery  and 
attachments  thereof  which  are  in  any  manner  defective, 
which  defects  might  have  been  previously  ascertained  by 
ordinary  care  and  diligence  by  said  corporation. 

If  the  employee  of  any  such  corporation  shall  receive    use  of  defect 
any  injury  by  reason  of  such  defect  in  any  car  or  locomo- '™  '^^™'  ®*'^- 
tive  or  machinery  or  attachments  thereto  belonging,  or 
shops  or  machinery  and  attachments  thereof,  owned  and 
operated,  or  being  run  and  operated  by  such  corporation, 
through  no  fault  of  his  own,  such  corporation  shall  be 
liable  for  such  injury,  and  upon  proof  of  the  same  in  an 
action  brought  by  such  employee  or  his  legal  representa- 
tives, in  any  court  of  proper  jurisdiction,  against  such     Damages, 
railroad  corporation  for  damages  on  account  of  such  in- 
jury so  received,  shall  be  entitled  to  recover  against  such    ■ 
corporation  any  sum  commensurate  with  the  injuries  sus- 
tained :  Provided,  That  it  shall  be  the  duty  of  all  the  eta-     Proviso, 
ployees  of  railroad  corporations  to  promptly  report  all 
defects  coming  to  their  knowledge  in  any  such  car  or  loco- 
motive or  shops  or  machinery  and  attachments  thereof  to 
the  proper  officer  or  agent  of  such  corporation,  and  after 
such  report  the  doctrine  of  contributory  negligence  shall 
not  apply  to  such  employee. 

Sec.  3218.  Whenever  the  death  of  an  employee  shall  be  Death, 
caused  under  circumstances  from  which  a  cause  of  action 
would  have  accrued  under  the  provisions  of  the  two  pre- 
ceding sections,  if  death  had  not  ensued,  an  action  there- 
for shall  be  brought  in  the  manner  provided  by  section 
three  thousand  two  hundred  and  fifteen,  and  any  sum  re- 
covered therein  shall  be  subject  to  all  of  the  provisions  of 
said  section  three  thousand  two  hundred  and  fifteen. 
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Chapter  33. — Actions  for  injuries — Liri 
in  foreign  States. 
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brmr-ht  w?thin  Section  1.  There  shall  be  no  civiHiability  under  either 
the f enitory.  the  common  law  or  any  statute  pf  this  Territory  on  the 
part  of  any  person  or  corporation  for  any  personal  in- 
juries inflicted  or  death  caused  by  such  person  or  corpora- 
tion in  this  Territory,  unless  the  person  claiming  dam- 
ages therefor  shall,  within  ninety  days  after  such  injuries 
shall  have  been  inflicted,  make  and  serve  upon  the  person 
or  corporation  against  whom  the  same  is  claimed,  and  at 
least  thirty  days  before  commencing  suit  to  recover  judg- 
ment therefor,  an  aiSdavit,  which  shall  be  made  "before 
some  officer  within  this  Territory  who  is  authorized  to  ad- 
minister, oaths,  in  which  the  affiant  shall  state  his  name 
and  address,  the  name  of  the  person  receiving  such  in- 
juries, if  such  person  be  other  than  the  affiant,  the  char- 
acter and  extent  of  such  injuries  in  so  far  as  the  same  may 
be  known  to  affiant,  the  way  or  manner  in  which  such  in- 
juries were  caused,  in  so  far  as  the  affiant  has  any  knowl- 
edge thereof,  and  the  names  and  addresses  of  all  witnesses 
to  the  happening  of  the  facts,  or  any  part  thereof,  causing 
such  injuries  as  may  at  such  time  be  known  to  affiant,  and, 
unless  the  person  so  claiming  such  damages  shall  also 
commence  an  action  to  recover  the  same  within  one  year 
after  such  injuries  occur,  in  the  district  court  of  this  Ter- 
ritory in  and  for  the  county  in  which  such  injuries  occur, 
or  in  and  for  the  county  of  this  Territory'  where  the 
claimant,  or  person  against  whom  such  claim  is  asserted, 
resides,  or,  in  event  such  claim  is  asserted  against  a  cor- 
poration, in  the  county  in  this  Territory  where  such  cor- 
poration has  its  principal  place  of  business ;  and_  said  suit 
after  having  been  commenced  shall  not  be  dismissed  by 
plaintiff  unless  by  written  consent  of  the  defendant  filed 
in  the  case,  or  for  good  cause  shown  to  the  court;  it  being 
hereby  expressly  provided  and  understood  that  such  right 
of  action  is  given  only  on  the  understanding  that  the  fore- 
going conditions  precedent  are  made  a  part  of  the  law 
under  which  right  to  recover  can  exist  for  such  injuries, 
except  as  herein  otherwise  provided. 

Sec.  2.  "Whenever  any  person  or  corporation  shall  file  a 
petition  in  the  district  court  of  this  Territory  for  the 
county  in  which  said  petitioner  lives,  or,  if  a  corporation, 
in  the  district  court  for  the  county  in  which  such  corpo- 
ration has  its  principal  place  of  business,  stating  in  effect 
that  such  petitioner  is  informed  and  believes  that  some 
party  named  in  said  petition  claims  that  he  is  entitled  to 
damages  from  said  petitioner  for  personal  injuries  in- 
flicted in  this  Territory  upon  the  party  named  in  said 
petition  or  for  personal  injuries  inflicted  upon  or  death 
caused  to  some  other  person  for  which  such  party  claims 
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to  have  a .  cause  of  action  against  said  ptetitiontir,  and 
stating  as  near  as  may  be  the  general  character  of  such 
*  injuries  and  the  manner  and  the  date  said  fiarty  claims 
they  were  inflicted  and  the  place  where  he  claims  they 
were  inflicted,  as  near  as  petitioner  knows  or  is  informed 
as  to  such  facts,  and  praying  that  the  said  party  may  be 
required  to  appear  in  said  court  and  file  therein  a  state- 
ment of  his  cause  of  action  in  the  form  of  a  complaint 
against  said  petitioner,  summons  shall  issue  out  of  said 
court  and  be  served  and  returnable  as  other  process,  com- 
manding and  requiring  the  said  party  named  in  said  p^i- 
tion  to  appear  in  said  court  and  file  such  statement  in  the 
form  of  a  complaint  against  said  petitioner,  if  he  has  to 
make,  and  upon  such  complaint  being  filed  by  such  party 
as  required,  the  defendant  named  therein  may  demur  to  or 
answer  the  same  and  such  further  pleading  had  as  the 
parties  may  be  entitled  to,  or  as  may  be  meet  and  proper 
as  in  other  cases  of  a  similar  character,  and  from  thence 
forward  such  further  proceedings  shall  be  had  in  such 
cause  as  in  other  cases  and  the  same  shall  be  determined 
upon  its  merits  and  final  judgment,  subject,  however,  to 
appeal  or  writ  of  error,  shall  be  rendered  therein  either 
for  the  petitioner  named  in  said  complaint  or  for  the 
adverse  party ;  and  if  the  court  finds  the  petitioner  guilty 
of  any  of  the  wrongs,  injuries,  or  trespasses  complained 
,  of  against  him  in  said  statement,  such  damages  shall  be 
assessed  against  the  said  petitioner  as  the  law  and  the 
facts  may  require,  in  the  same  manner  as  though  said 
cause  had  been  instituted  by  the  filing  of  said  statement 
as  a  complaint. 

In  event  said  party  complained  of  in  said  petition,  after 
being  duly  served  with  such  summons,  shall  fail  or  refuse 
to  appear  or  file  his  said  statement  as  required  herein, 
^  judgment  shall  be  rendered  by  default  against  him  and  in. 
favor  of  the  petitioner  as  in  other  cases,  and  thereupon 
the  court  shall  try  and  determine  the  issues  raised  by  such 
petition,  including  the  question  as  to  whether  or  not  the 
petitioner  is  liable  to  said  party  on  account  of  any  of  the 
matters  or  things  stated  in  said  petition  in  any  sum  of 
money  whatsoever,  and,  if  so,  in  what  amount,  and  final 
judgment  shall  be  rendered  in  accordance  with  the  facts 
and  the  law,  and  such  judgment  as  the  court  may  render 
shall  be  final  and  conclusive  upon  the  question  of  the  lia- 
bility or  nonliability  of  said  petitioner  to  said  party,  and 
of  the  amount  of  the  liability. 

Sec.  3.  It  shall  be  unlawful  for  any  person  to  institute,  -^.f ",Ii"3^.'"''-^''^* 
cairry  on,  or  maintain  any  suit  for  the  recovery  of  any  such  *' "  "''' 
dalmages  in  any  other  St^te  or  Territory;  and  upon  it 
being  made  appear  to  the  court  in  which  any  proceeding 
haa  been  instituted  in  this  Territory  as  herein  provided 
that  any  such  suit  has  also  been  commenced,  or  is  being 
maintained,  in  any  other  State  or  Territory,  contrary  to 
the  intent  of  this  act,  it  shall  be  the  duty  of  the  court  to 
set  down  for  hearing  and  try  and  determine  the  proceed- 
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ing  so  pending  in  this  Territory  as  expeditiously  as  possi- 
ble, upon  such  short  notice  to  the  other  party  thereto  or 
his  attorneys  as  the  court  may  direct ;  and  for  the  purpose 
of  trying  the  same  said  court  shall  have  the  power  to  com- 
pel the  parties  thereto  to  plead  or  answer  on  such  short 
day  as  it  may  determine,  and  in  event  the  same  is  triable 
by  jury  it  shall  be  the  duty  of  the  court,  upon  motion,  to 
change  the  venue  thereof  to  such  county  in  said  district  as 
in  the  opinion  of  the  court  will  afford  an  opportunity  for 
the  most  speedy  hearing;  but  in  event  such  action  is  not 
triable  by  jury,  then  the  court  shall  immediately  proceed 
to  try  and  determine  the  same,  giving  such  reasonable 
notice  as  it  may  determine  to  the  parties  or  their  attor- 
neys, at  any  place  in  the  Territory  which  the  court  may 
designate,  and  witnesses  may  be  compelled  by  subpoena  to 
attend  such  place  personally,  from  any  part  of  the  Terri- 
tory, and  testify,  as  at  present,  at  such  time  and  place. 
The  institution  of  any  such  suit  in  any  other  State  or  Ter- 
ritory shall  be  construed  by  the  court  as  a  waiver  upon  the 
part  of  "the  party  so  instituting  the  same  of  the  right  of 
trial  by  jury  in  the  case  pending  in  the  courts  of  Uiis 
Territory. 

Sec.  4.  Whenever  it  shall  be  made  to  appear  to  the  dis- 
trict-court of  this  Territory  for  the  county  in  which  petir 
tioner  or  plaintiff  lives,  by  any  petition  filed  under  section 
3  hereof,  or  by  a  supplemental  petition,  or  by  an  original 
complaint  filed  for  that  purpose,  that  petitioner  or  plain- 
tiff fears  or  has  good  reason  to  fear  that  any  other  person 
is  threatening  or  contemplating  instituting  suit  in  some 
other  State  or  Territory  to  recover  damages  against  peti- 
tioner or  plaintiff  for  personal  injuries  inflicted  or  death 
caused  in  this  Territory,  or  that  he  has  already  instituted 
and  is  then  maintaining  such  a  suit,  it  shall  be  the  duty 
of  the  court,  upon  such  bond  as  the  court  may  require 
being  given,  to  issue  its  injunction  pendente  lite  restrain- 
ing such  party  from  instituting  or  maintaining  such  suit 
in  any  cour^  sitting  in  any  other  State  or  Territory,  and, 
at  the  final  hearing,  if  such  facts  are  found  by  the  court 
to  be  true,  the  court  shall  make  such  injunction  perpetual ; 
and  at  the  final  hearing  in  all  cases  instituted  under  the 
provisions  of  section  3  hereof  the  party  complained  of  in 
the  petition  shall  be  perpetually  enjoined  from  further 
instituting  or  maintaining  any  suit  or  action  to  recover 
damages  by  reason  of  any  of  the  matters  or  things  set  up 
in  said  petition. 

Exceptions.  Sec.  5.  This  act  shall  not  apply  to  cases  in  which  the 
person  or  corporation  against  whom  damages  for  personal 
injuries  are  claimed  can  not  be  duly  served  with  process 
in  this  Territory. 

Compromise.  Sec.  6.  Nothing  herein  contained  shall  be  construed  as 
in  any  way  preventing  anyone  in  this  Territory  claiming 
to  have  a  right  of  action  for  any  such  damages  from  com- 
promising such  claim. 
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NEW  YORK. 

Constitution. 

Article  1. — Right  of  action  for  injuries  causing  death. 

Section  18.  The  right  of  action  now  existing  to  recover     Recovery  of 
damages  for  injuries  resulting  in  death  shall  never  be^^"*^*^" 
abrogated ;  and  the  amount  recoverable  shall  not  be  sub- 
ject to  any  statutory  limitation. 

The  effect  of  this  provision  as  to  the  amount  recoverable  is  to 
authorize  damages  to  an  amount  in  excess  of  $5,000,  which  was 
the  limit  prior  to  its  adoption  (1894). 

Eevised  Statutes,  Third  Edition,  1901. 

Right  of  action  for  injuries  causing  death. 

(Page  934.) 

Section   1.  The  executor  or  administrator  of  a  de-    who  may  sue. 
cedent,  who  has  left,  him  or  her  surviving,  a  husband, 
wife,  or  next  of  kin,  may  maintain  an  action  to  recover     when   right 
damages  for  a  wrongful  act,  neglect,  or  default,  by  which  **^'''"^*" 
th&  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,' would  have  been  liable  to 
an  action  in  favor  of  the  decedent,  by  reason  thereof,  if 
death  had  not  ensued.    Such  an  action  must  be  com-     Limitation, 
menced  within  two  years  after  the  decedent's  death. 

This  section  gives  a  remedy  unknown  at  common  law  not  only 
agE^st  the  company,  but  also  against  its  agents  by  whose  wrong- 
fml.Bgglect  death  has  been  caused.    24  N.  T.,  192. 

The  action  abates  with  the  death  of  the  wrongdoer.  99  N.  T., 
258. 

Sec.  2.  The  damages  recovered  in  an  action,  brought  ^  ^f™*^**  '^ 
as  prescribed  in  the  last  section,  are  exclusively  for  the 
benefit  of  the  decedent's  husband  or  wife,  and  next  of  kin ; 
and,  when  thw  are  collected,  they  must  be  distributed 
by  the  plaintiff,  as  if  they  were  unbequeathed  assets,  left 
in  his  hands,  after  payment  of  all  debts,  and  expenses  of 
administration.  But  the  plaintiff  may  deduct  there- 
from the  expenses  of  the  action,  and  his  commissions  upon 
the  residue;  which  must  be  allowed  by  the  surrogate, 
imon  notice,  given  in  such  a  manner  and  to  such  persons 
as  the  surrogate  deems  proper. 

Sec.  3.  The  damages  awarded  to  the  plaintiff  may  be  _,  Amount  o  t 
suUi  a  huiii  ati  tue  jury,  upon  a  writ  or  inquiry,  or  upon  a 
trial,  "or  where  issues  of  fact  are  tried  without  a  jury,  the 
court  or  the  referee  deems  to  be  a  fair  and  just  compensa- 
tion for  the  pecuniary  injuries  resulting,  from  the  de- 
cedent's death,  to  the  person  or  persons  for  whose  benefit 
the  action  is  brought.  When  final  judgment  for  the 
plaintiff  is  rendered  the  clerk  must  add  to  the  sum  so 
awarded  interest  thereupon  from  the  decedent's  death, 
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and  include  it  in  the  judgment.  The  inquisition,  verdict, 
report,  or  decision  may  specify  the  day  from  which  in- 
terest is  to  be  computed ;  if  it  omits  so  to  do,  the  day  may 
be  determined  by  the  clerk,  upon  affidavits. 

Acts  or  1902. 

Chapter  600. — Liability   of  emfloyers  for  injuries  to 
employees. 

Injuries  SECTION  1.  Where,  after  this  act  takes  effect,  personal 
fccfTve  Va^-  injury  is  caused  to  an  employee  who  is  himself  in  the  ex- 
chinery ;  ercise  of  due  care  and  diligence  at  the  time : 

1.  By  reason  of  any  defect  in  the  condition  of  the  ways, 
works,  or  machinery  connected  with  or  used  in  the  busi- 
ness of  the  employer  which  arose  from  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the 
employer  or  of  any  person  in  the  service  of  the  employer 
and  entrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works,  or  machinery  were  in  proper  condition ; 
neKii!rence  ot  2.  By  rcasou  of  the  negligence  of  any  person  in  the 
service  of  the  employer  entrusted  with  and  exercising 
superintendence  whose  sole  or  principal  duty  is  that  of 
superintendence,  or  in  the  absence  of  such  superintendent, 
of  any  person  acting  as  superintendent  with  the  authority 
or  consent  of  such  employer;  the  employee,  or  in  case*the 
injury  results  in  death,  the  executor  or  administrator  of  a 
deceased  employee  who  has  left  him  surviving  a  husband, 
wife,  or  next  of  kin,  shall  have  the  same  right  of  compen- 
sation and  remedies  against  the  employer  as  if  the  em- 
ployee has  not  been  an  employee  of  nor  in  the  service  of 
the  employer  nor  engaged  in  his  work.  The  provisions 
of  law  relating  to  actions  for  causing  death  by  negligence, 
so  far  as  the  same  are  consistent  with  this  act,  shall  apply 
to  an  action  brought  by  an  executor  or  administrator  of  a 
deceased  employee  suing,under  the  provisions  of  this  act. 
Si3C.  2.  No  action  for  recovery  of  compensation  for  in- 
jury or  death  under  this  act  shall  be  maintained  unless 
notice  of  the  time,  place,  and  cause  of  the  injury  is  given 
to  the  employer  within  one  hundred  and  twenty  days  and 
the  action  is  commenced  within  one  year  after  the  occur- 
rence of  the  accident  causing  the.  injury  or  death.  The 
notice  required  by  this  section  shall  be  in  writing  and 
signed  by  the  person  injured  or  by  some  one  in  his  behalf, 
but  if  from  physical  or  mental  incapacity  it  is  impossible 
for  the  person  injured  to  give  notice  within  the  time  pro- 
vided in  said  section,  he  may  give  the  same  within  ten 
days  after  such  incapacity  is  removed.  In  case  of  his 
death  without  having  given  such  noticej  his  executor  or 
administrator  may  give  such  notice  within  sixty  days 
after  his  appointment,  but  no  notice  under  the  provisions 
of  this  section  shall  be  deemed  to  be  invalid  or  insufficient 
solely  by  reason  of  any  inaccuracy  in  stating  the  time, 
place,  or  cause  of  the  injury  if  it  be  shown  that  there  was 
no  intention  to  mislead  and  that  the  party  entitled  to 
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notice  was  not  in  fact  misled  thereby.  The  notice  re- 
quired by  this  section  shall  be  served  on  the  employer,  or 
if  there  is  more  than  one  employer,  upon  one  of  such  em- 
ployers, and  may  be  served  by  delivering  the  same  to  or 
at  the  re^dence  or  place  of  business  of  the  person  on 
whom  it  is  to  be  served.  The  notice  may  be  served  by 
post  by  letter  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  last  known  place  of  residence  or  place  of 
business,  and  if  served  by  post  shall  be  deemed  to  have 
been  served  at  the  time  when  the  letter  containing  the 
same  would  be  delivered  in  the  ordinary  course  of  the 
post.  When  the  employer  is  a  corporation,  notice  shall 
be  served  by  delivering  the  same  or  by  sending  it  by  post 
addressed  to  the  office  or  principal  place  of  business  of 
such  corporation. 

Sec.  3.  An  employee  by  entering  upon  or  continuing  in  ,.igifs®^"™*^ 
the  service  of  the  employer  shall  be  presumed  to  have 
assented  to  the  necessary  risks  of  the  occupation  or  em- 
ployment and  no  others.  The  necessary  risks  of  the 
occupation  or  employment  shall,  in  all  cases  arising  after 
this  act  takes  effect,  be  considered  as  including  those  risks, 
and  those  only,  inherent  in  the  nature  of  the  business 
which  remain  after  the  employer  has  exercised  due  care 
in  providing  for  the  safety  of  his  employees,  and  has  com- 
plie'd  with  the  laws  affecting  or  regulating  such  business 
or  occupation  for  the  greater  safety  of  such  employees. 
In  an  action  maintained  for  the  recovery  of  damages  for 
personal  injuries  to  an  employee  received  after  this  act 
takes  effect,  owing  to  any  cause  for  which  the  employer 
would  otherwise  be  liable,  the  fact  that  the  employee  con- 
tinued in  the  service  of  the  employer  in  the  same  place 
and  course  of  employment  after  the  discovery  by  such  em- 
ployee, or  after  he  had  been  informed  of,  the  danger  of  de?ect.^'^  ^*  ° 
personal  injury  therefrom  shall  not,  as  a  matter  of  law, 
be  considered  as  an  assent  by  such  employee  to  the  exist- 
ence or  continuance  of  such  risks  of  personal  injury  there- 
from, or  as  negligence  contributing  to  such  injury.  The 
question  whether  the  employee  understood  and  assumed 
the  risk  of  such  injury,  or  was  guilty  of  contributory  neg- 
ligence, by  his  continuance  in  the  same  place  and  course  of 
employment  with  knowledge  of  the  risk  of  injury  shall  be 
one  ,of  fact,  subject  to  the  usual  powers  of  the  court  in  a 
proper  case  to  set  aside  a  verdict  rendered  contrary  ,to  the 
evidence.  An  employee,  or  his  legal  representative,  shall 
not  be  entitled  under  this  act  to  any  right  of  compensa- 
tion or  reniedy  against  the  employer  in  any  case  where 
such  employee  knew  of  ^;he  defect  or  negligence  which  port.  * '"'*' 
caused  the  injury  and  failed,  within  a  reasonable  time,  to 
give,  or  cause  to  be  given,  information  thereof  to  the  em- 
ployer, or  to  some  person  superior  to  himself  in  the 
service  of  the  employer  who  had  intrusted  to  him  some 
general  superintendence,  unless  it  shall  appear  on  the 
trial  that  such  defect  or  negligence  was  known  to  such 
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employer  or  superior  person  prior  to  such  injuries  to  the 
employee. 
throu°*h"insu°  ^^^'  ^-  "^  employer  who  shall  have  contributed  to  an 
ancefuna.  insurance  fund  created  and  maintained  for  the  mutual 
purpose  of  indemnifying  an  employee  for  pqfsonal  in- 
juries, for  which  compensation  may  be  recovered  under 
this  act,  or  to  any  relief  society  or  benefit  fund  created 
under  the  laws  of  this  State,  may  prove  in  mitigation  of 
damages  recoverable  by  an  employee  under  this  act  such 
proportion  of  the  pecuniary  benefit  which  has  been  re- 
ceived by  such  employee  from  such  fund  or  society  on 
account  of  such  contribution  of  employer,  as  the  contribu- 
tion of  such  employer  to  such  fund  or  society  bears  to  the 
whole  contribution  thereto. 
Act  construed.  gj,p  g  Every  existing  right  of  action  for  negligence  or 
to  recover  damages  for  injuries  resulting  in  death  is  con- 
tinued, and  nothing  in  this  act  contained  shall  be  con- 
strued as  limiting  any  such  right  of  action,  nor  shall  the 
failure  to  give  the  notice  provided  for  in  section  two  of 
this  act  be  a  bar  to  the  maintenance  of  a  suit  upon  any 
such  existing  right  of  action.     • 

NORTH  CAROLINA. 

Code  of  1883. 

VOLtTME   I. 

Chapter  33. — Right  of  action  for  injuries  causing  death. 

cr^s,  when.*'''  Section  1498.  Whenever  the  death  of  a  person  is  caused 
by  a  wrongful  act,  neglect,  or  default  of  another,  such  as 
would,  if  the  injured  party  had  lived,  have  entitled  him 
to  an  action  for  damages  therefor,  the  person  or  corpora- 
tion that  would  have  been  so  liable,  and  his  or  their  execu- 
tors, administrators,  collectors,  or  successors,  shall  be 
liable  to  an  action  for  damages,  to  be  brought  within 
one  year  after  such  death,  by  the  executor,  administrator, 
or  collector  of  the  decedent ;  and  this  notwithstanding  the 
death,  and  although  the  wrongful  act,  neglect,  or  default 
causing  the  death  amount  in  law  to  a  felony. 
Damages.  gj,p_  j^^gg^  rpj^g  plaintiff  in  such  action  may  recover 

such  damages  as  are  a  fair  and  just  compensation  for  the 
pecuniary  injury  resulting  from  such  death. 

Acts  or  1897. 

PRIVATE   LAWS. 

Chapter  56. — Liability  of  railroad  companies  for  injuries 
to  employees. 

i„32^!  ?'„  J*J"     Section  1.  Any  servant  or  employee  of  any  railroad 

low-servants,  i-  "^    •     ii  •    oi   i        i      "^i     n        «•      •    •         j. 

etc.  company  operating  m  this  otate  who  shall  sufier  injury  to 
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his  person,  or  the  personal  representative  of  any  such 
servant  or  employee  who  shall  have  suflered  death,  in  the 
course  of  his  services  or  employment  with  said  company 
by  the  negligence,  carelessness,  or  incompetency  of  any 
other  servant,  employee,  or  agent  of  the  company,  or  by 
any  defect  in  the  machinery,  ways,  or  appliances  of  the 
company,  shall  be  entitled  to  maintain  an  action  against 
such  company. 
Sec.  2.  Any  contract  or  agreement,  expressed  or  im-     contracts 

Tj  ju  1  j:-i  j.  •        waiving    bcne- 

plied,  made  ©y  any  employee  or  said  company  to  waive  at  of  law. 
th«  benefit  of  the  aforesaid  section  shall  be  null  and  void. 

This  is  a  public  act  though  placed  by  the  compiler  among  the 
private  laws,  and  is  constitutional.    32  S.  E.  Rep.,  679. 

NORTH  DAKOTA. 

Revised  Codes  or  1899. 

CIVIL  code. 

Chapter  50. — Employment  of  labor — General  provisions. 

Section  4095.  An  employer  must  indemnify  his  em-  t,e^"d'emnmed° 
ployee,  except  as  prescribed  in  the  next  section,  for  all  when, 
that  he  necessarily  expends  or  loses  in  direct  consequence 
of  the  discharge  of  his  duties  as  such,  or  of  his  obedience 
to  the  directions  of  the  employer,  even  though  unlawful, 
unless  the  employee  at  the  time  of  obeying  such  directions 
believed  them  to  be  unlawful. 

Sec  4096.  An  employer  is  not  bound  to  indemnify  his  ..js'ks.^'""''^ 
employee  for  losses  suffered  by  the  latter  in  consequence 
of  the"  ordinary  risks  of  the  business  in  which  he  is  em- 
ployed, nor  in  consequence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same  gen- 
eral business,  unless  he  has  neglected  to  use  ordinary  care 
in  the  selection  of  the  culpable  employee.  w  •     t 

Sec  4097.  An  employer  must  in  all  cases  indemnify  his  uegi^ence.''^''  * 
employee  for  losses  caused  by  the  former's  want  of  ordi- 
nary care. 

Sections  4096  and  4097  are  an  enactment  of  the  common  law  and 
do  not  change  the  rule  as  to  the  liability  of  employers.     3  Dak.,  38. 

CODE   OF   CIVIL   PROCEDURE. 

Chapter  4. — Right  of  action  for  injuries  causing  death — 
Limitation. 

Section   5199.   The  following  actions  must  be  com- t^^^'ye"?""""' 
menced  within  the  following  periods  after  the  cause  of 
action  has  accrued. 

Sec  5203.  Within  two  years : 
***** 

4.  An  action  for  injuries  done  to  the  person  of  another, 
when  death  ensues  from  such  injuries;  and  the  cause  of 
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action  shall  be  deemed  to  have  accrued  at  the  time  of  the 
death  of  the  party  injured. 

Chapter  36. — Right  of  action  for  injuries  causing  death. 

Action  main-  SECTION  5974.  Whenever  the  death  of  a  person  shall  be 
e,  w  len.  ^^^gg^j  j^y  ^  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then  and 
in  everj'  such  case  the  person  who,  or  the  corporation  or 
company  which,  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony. 

Damages.  gj,p  5975.  In  such  actions  the  jury  shall  give  such  dam- 

ages as  they  think  proportionate  to  the  injury  resulting 
from  the  death  to  the  persons  entitled  to  the  recovery. 
Who  may  sue.     Sec.  5976.  The  action  shall  be  brought  by  the  following 
persons  in  the  order  named ; 

1.  The  surviving  husband  or  wife,  if  any. 

2.  The  surviving  children,  if  any. 

3.  The  personal  representative. 

If  any  person  entitled  to  bring  the  action  refuses  or 
neglects  so  to  do  for  a  period  of  thirty  days  after  demand 
of  the  person  next  in  order,  such  person  may  bring  the 
same. 
^^r)amage3  ex      Sec.  5977.  The  amount  recovered  shall  not  be  liable 
""^  ■  for  the  debts  of  the  decedent,  but  shall  inure  to  the  ex- 

clusive benefit  of  his  heirs  at  law  in  such  shares  as  the 
judge  before  whom  the  case  is  tried  shall  fix  in  the 
order  for  judgment,  and  for  the  purpose  of  determining 
such  shares  the  judge  may  after  the  trial  make  any  in- 
vestigations which  he  deems  necessary, 
ml"' abate  ^ac^  Sec.  5978.  The  action  shall  not  abate  by  the  death  of 
lion.  either  party  to  the  record.     If  the  plaintiff  dies  pending 

the  action^  the  person  next  in  order  entitled  to  bring  the 
action  shall,  by  order,  of  the  court,  be  made  plaintiff 
therein. 
Compromise.  Sec.  5979.  The  person  entitled  to  bring  the  action  may 
compromise  the  same,  or  the  right  thereto,  and  such  com- 
promise shall  be  binding  upon  all  persons  authorized  to 
bring  the  action  or  to  share  in  the  recovery. 

Acts  or  1903. 

Chapter  131. — Liability  of  railroad  companies  for  in- 
juries to  employees. 

ioem*^iIf  TOs^"*  Section  1.  Eveiy  railroad  company  organized  or  doing 
business  in  this  State  shall  be  liable  for  all  damages 
done  to  any  employee  of  such  company  in  consequence 
of  any  ne^igence  of  its  agents,  or  by  any  mismanage- 
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mentof  its  engineers,  or  other  employees,  to  any  person 
sustaining  such  damage;  and  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding, 

OHIO. 

Bates's  Annotated  Statutes,  Third  Edition. 

PART  I. — ^political. 

Mine  regulation  and  inspection. 

Section  301.  For  any  injury  to  persons  or  property  oc-  Damagea. 
casioned  by  any  violation  of  this  act  or  any  willful  failure 
to  comply  with  its  provisions  by  any  owner,  agent,  or 
manager  of  any  mine  a  right  of  action  shall  accrue  to  the 
party  injured  for  any  direct  damage  he  may  have  sus- 
tained thereby ;  and  m  any  case  of  loss  of  life  by  reason 
of  such  willful  neglect  or  failure  aforesaid  a  right  of 
action  shall  accrue  to  the  widow  and  lineal  heirs  of  the 
person  whose  life  shall  be  lost  for  like  recovery  of  dam- 
ages for  the  injury  they  shall  have  sustained. 

Liability  of  railroad  companies  for  injuries  to  employees, 

etc. 

Section  3365-20.  It  shall  be  unlawful  for  any  railroad  waw°mVcilfms 
or  railway  corporation  or  company  owning  and  operat-  for  damages, 
ing,  or  operating,  *  *  *  g^  railroad  in  whole  or  in 
part  in  this  State  to  adopt  or  promulgate  any  rule  or  reg- 
ulation for  the  government  of  its  servants  or  employees, 
or  make  or  enter  into  any  contract  or  agreement  with  any 
person  engaged  in  or  about  to  engage  in  its  service,  in 
which,  or  by  the  terms  of  which,  such  employee  in  any 
manner,  directly  or  indirectly,  promises  or  agrees  to  hold 
such  corporation  or  company  harmless  on  account  of  any 
injury  he  may  receive  by  reason  of  an  accident  to,  break- 
age, defect,  or  insufficiency  in  the  cars  or  machinery,  and 
attachments  thereto  belonging,  upon  any  cars  so  owned 
and  operated  or  being  run  and  operated  by  such  corpora- 
tion or  company,  being  defective,  and  any  such  rule,  regu- 
lation, contract,  or  agreement  shall  be  of  no  effect.  It  j^compeiunj 
shall  be  unlawful  for  any  corporation  to  compel  or  re-  society, 
quire,  directly  or  indirectly,  an  employee  to  join  any 
company  association  whatsoever,  or  to  withhold  any  part 
of  an  employee's  wages  or  his  salary  for  the  payment  of 
dues  or  assessments  in  any  society  or  organization  what- 
soever, or  demand  or  require  either  as  a  condition  prece- 
dent to  securing  employment  or  being  eniployed,  and  said 
railroad  or  railway  company  shall  not  discharge  any  em- 
ployee because  he  refuses  or  neglects  to  become  a  member 
of  any  society  or  organization.  And  if  any  employee  is  aischlrge. 
discharged,  he  may,  at  any  time  within  ten  days  after 
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receiving  a  notice  of  his  discharge,  demand  the  reason  of 
said  discharge,  and  said  railway  or  railroad  company 
thereupon  shall  furnish  said  reason  to  said  discharged 
c  I  a^  m's^  f  0  r  employee  in  writing.     And  no  railroad  company,  insur- 
damages.  ance  Society  or  association,  or  other  person  sh„ll  demand, 

accept,  require,  or  enter  into  any  contract,  agreement, 
stipulation  with  any  person  about  to  enter  or  in  the 
employ  of  any  railroad  company,  whereby  such  person 
stipulates  or  agrees  to  surrender  or  waive  any  right  to 
damages  against  any  railroad  company,  thereafter  aris- 
ing, for  personal  injury  or  death,  or  whereby  he  agrees  to 
surrender  or  waive,  in  case  he  asserts  the  same,  any  other 
ronaUy.  right  whatsoever;  and  all  such  stipulations  and  agree- 
ments shall  be  void,  and  every  corporation,  association,  or 
person  violating  or  aiding  or  abetting  in  the  violation  of 
this  section  shall  for  each  offense  forfeit  and  pay  to  the 
person  wronged  or  deprived  of  his  rights  hereunder  the 
sum  not  less  than  fifty  dollars  ($50)  nor  more  than  five 
hundred  dollars  ($500) ,  to  be  recovered  in  a  civil  action. 

An  employee's  contract  to  contribute  to  a  relief  fund  and,  in 
case  of  accident,  to  accept  relief  therefrom,  waiving  all  other 
claims  for  damages,  is  not  forbidden  by  this  statute  and  is  valid. 
55  O.  S.  Rep.,  497. 

Failure  to  furnish  an  employee  with  a  written  statement  of  the 
reason  of  discharge  does  not  make  a  company  liable  in  a  civil 
action  to  the  penalty  provided  for  in  the  above  section'.  7  O.  C. 
Rep.,  132. 

te^tUfmt-     S^^-  3365-21.  It  shall  be  unlawful  for  any  such  cor- 
chinery.  poration  to  knowingly  or  negligently  use  or  operate  any 

car  or  locomotive  that  is  defective,  or  any  car  or  locomotive 
upon  which  the  machinery  or  attachments  thereto  belong- 
ing are  in  any  manner  defective.  If  the  employee  of  any 
such  corporation  shall  receive  any  injury  by  reason  of  any 
defect  in  any  car  or  locomotive,  or  the  machinery  or 
attachments  thereto  belonging,  owned,  and  operated,  or 
being  run  and  operated  by  such  corporation,  such  corpo- 
ration shall  be  deemed  to  have  had  knowledge  of  such 
defect  before  and  at  the  time  such  injury  is  so  sustained, 
and  when  the  fact  of  such  defect  shall  be  made  to  appear 
in  the  trial  of  any  action  in  the  courts  of  this  State, 
brought  by  such  employee,  or  his  legal  representatives, 
against  any  railroad  corporation  for  damages  on  account 
of  such  injuries  so  received,  the  same  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  such  corporation. 

This  section  is  constitutional  and  applies  to  all  companies  whose 
lines  are  in  part  within  this  State,  whether  the  injury  was  received 
within  or  without  the  State.     42  N.  B.  Rep.,  768. 

It  does  not  do  away  with  the  defense  of  contributory  negligence. 
50  N.  E.  Rep.,  354. 

To  overcome  the  presumption  of  knowledge  of  defects  the  com- 
pany must  show  that  it  did  not  have  such  knowledge,  and  that  it 
used  due  diligence  to  ascertain  and  remedy  such  defects.  37  N.  E. 
Rep.j  128. 

Cars  owned  by  the  company  and  cars  of  other  companies  run  in 
its  trains  must  alike  be  inspected.  Proof  of  defect  and  injury  is 
prima  facie  evidence  of  negligence.    Actual  and  proper  inspection 


Evidence. 


APPENDIX  J.  1125 

must  be  shown  in  rebuttal,  the  mere  fact  of  the  employment  of  a 
competent  inspector.not  being  sufficient.     94  Fed.  Rep.,  781. 

The  absence  of  a  customary  appliance  comes  under  this  statute 
the  same  as  a  defective  appliance.    12  C.  G.  Rep.,  164. 

Sec.  3365-22.  In  all  actions  against  the  railroad  com-  J^^^°  a™  ^u- 
pany  for  personal  injury  to,  or  death  resulting  from  per-  ^*'  °'^' 
sonal  injury,  of  any  person  while  in  the  employ  of  such 
company,  arising  from  the  negligence  of  such  company 
or  any  of  its  officers  or  employees,  it  shall  be  held  in  addi- 
tion to  the  liability  now  existing  by  law,  that  every  per- 
son in  the  employ  of  such  company,  actually  having 
power  or  authority  to  direct  or  control  any  other  employee 
of  such  company,  is  not  the  fellow  servant,  but  superior 
of  such  other  employee,  also  that  every  person  in  the 
employ  of  such  company  having  charge  or  control  of 
employees  in  any  separate  branch  or  department,  shall  bfi 
held  to  be  the  superior  and  not  fellow  servant  of  em- 
ployees in  any  other  branch  or  department  who  have  no 
power  to  direct  or  control  in  the  branch  or  department  in 
which  they  are  employed. 

An  engineer  of  a  locomotive  on  one  train  is  in  a  separate  depart- 
ment from  a  bralseman  on  another  train.     51  O.  S.  Rep.,  130. 

This -act  (sections  3365-20  to  3865-22)  is  constitutional.  Its 
provisions  extend  to  roads  in  the  hands  of  receivers.  78  Fed  Rep., 
693. 

PART  in. ^REMEDIAL. 

Right  of  action  for  injuries  cmising  death. 

Section  6134. — ^Whenever  the  death  of  a  person  shall  .^'sht  ac- 
be  caused  by  wrongful  act,  neglect,  or  default,  and  the  act,  "  "^^'  ^ 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then  and 
in  every  such  case  the  corporation  which  or  the  person 
who  would  have  been  liable  if  death  had  not  ensued,  or 
the  administrator  or  executor  of  the  estate  of  such  person, 
as  such  administrator  or  executor,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to 
murder  in  the  first  or  second  degree,  or  manslaughter; 
and  when  the  action  is  against  such  administrator  or 
executor  the  damages  recovered  shall  be  a  valid  claim 
against  the  estate  of  such  deceased  person. 

This  statute  changes  the  rules  of  common  law  and  affords  the 
only  civil  remedy  for  an  injury  caused  by  deatli.    31  O.  S.  Rep.,  363. 

Sec.  6134a  (as  amended  by  act,  page  401,  Acts' of  1902).  ^^j.stat«tes^^  of 
Whenever  the  death  of  a  citizen  of  this  State  has  been  or 
may  be  caused  by  a  wrongful  act,  neglect,  or  default  in 
another  State,  Territory,  or  foreign  country,  for  which  a 
right  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof  is  given  by  a  statute  of  such  other  State, 
Territory,  or  foreign  country,  such  right  of  action  may  be 
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enforced  in  this  State  within  the  time  prescribed  for  the 
commencement  of  such  action  by  the  statute  of  sueh  other 
State,  Territory,  or  foreign  country, 
whose  Sec.  6135.  Every  such  action  shall  be  for  the  exclusive 
benefit  of  the  wife,  or  husband,  and  children,  or  if  there 
be  neither  of  them,  then  of  the  parents  and  next  of  Idn  of 
the  person  whose  death  shall  be  so  caused ;  and  it  shaU  be 
brought  in  the  name  of  the  personal  representative  of  the 
deceased  person;  and  in  every  action  the  jury  may  give 
such  damages,  not  exceeding  in  any  case  ten  thousand 
dollars,  as  they  may  think  proportioned  to  the  pecuniary 
injury  resulting  from  such  death,  to  the  persons,  respec- 
tively, for  whose  benefit  such  action  shall  be  brought. 
Every  such  action  shall  be  commenced  within  two  years 
after  the  death  of  such  deceased  person.     *     *     * 

A  widow  who  has  accepted  as  beneficiary  a  payment  from  an 
employees'  relief  fund  may  still  sue  as  administratrix  for  the 
benefit  of  herself  and  children.     12  C.  C.  Rep.,  543. 

Accepting  payment  and  signing  a  release  will  bar  further  action 
where  the  widow  is  the  sole  beneficiary  of  her  husband's  estate. 
4  N.  P.,  360. 

A  contract  of  settlement  by  the  deceased  with  the  party  whose 
act  caused  the  death  is  a  bar  to  an  action  by  the  administrator. 
15  C.  C.  Rep.,  581. 


Acts  of  1902. 

Liability  of  employers  for  injuries  to  employees. 

(Page  114.) 

Injuries  re-  SECTION  1.  An  employer  shall  be  responsible  in  dam- 
defectivl  *m™^ges  for  personal  injury  caused  to  an  employee,  who  is 
chinery,  etc.  himself  in  the  exercise  of  due  care  and  diligence  at  the 
time,  by  reason  of  any  defect  in  the  condition  of  the 
machinery  or  appliances  connected  with  or  used  in  the 
business  of  the  employer,  which  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the  negligence  of 
the  employer,  or  of  any  person  in  the  service  of  the  em- 
ployer entrusted  by  him  with  the  duty  of  inspection, 
repair,  or  of  seeing  that  the  machinery  or  appliances  were 
in  proper  condition. 

Acts  of  1904. 


(Page  547.) 

Section  1.  In  any  action  brought  by  an  employee,  or 
his  legal  representative,  against  his  employer,  to  recover 
for  personal  injuries,  when  it  shall  appear  that  the  injniy 
was  caused  in  whole  or  in  part  by  the  negligent  omission 
of  such  employer  to  guard  or  protect  his  machinery  or 
appliances,  or  the  premises  or  place  where  said  employe 
was  employed,  in  the  manner  required  by  any  penal  stat- 
ute of  the  State  or  United  States  in  force  at  the  date  of 
the  passage  of  this  act,  the  fact  that  such  employee  con- 
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tinued  in  said  employment  with  knowledge  of  such  omis- 
sion_ shall  not  operate  as  a  defense;  and  in  such  action,  if 
the  jury  find  for  the  plaintiff,  it  may  award  such  damages 
not  exceeding,  for  injuries  resulting  in  death,  the  sum  of 
five  thousand  dollars,  and  for  injuries  not  so  resulting, 
the  sum  of  three  thousand  dollars,  as  it  may  find  propor- 
tioned to  the  pecuniary  damages  resulting  from  said  in- 
juries; but  nothing  herein  shall  affect  the  provisions  of 
section  6135  of  the  Revised  Statutes. 

Nothing  herein  contained  shall  be  construed  as  affecting 
the  defense  of  contributory  negligence,  nor  the  admissi- 
bility of  evidence  competent  to  support  such  defense. 

OREGON. 

Annotated  Codes  and  Statutes,  1902. 
Title  5. — Right  of  action  for  injuries  causing  death. 


ac- 

ues, 


Section  381.  When  the  death  of  a  person  is  caused  by  t,on'^*'*g°f., 
the  wrongful  act  or  omission  of  another,  the  personal  rep-  when, 
resentatives  of  the  former  may  maintain  an  action  at  law 
therefor  against  the  latter,  if  the  former  might  have  main- 
tained an  action,  had  he  lived,  against  the  latter,  for  an 
injury  done  by  the  same  act  or  omission.  Such  action  Damaaea*"' 
shall  be  commenced  within  two  years  after  the  death,  and 
the  damages  therein  shall  not  exceed  five  thousand  dollars, 
and  the  amount  recovered,  if  any,  shall  be  administered 
as  other  personal  property  of  the  deceased  person. 

The  right  of  action  is  based  on  the  death  of  the  injured  person, 
not  on  the  injury  that  caused  it,  so  that  the  right  of  action  exists 
though  the  decedent  may  have  been  instantly  liilled.     33  Oreg.,  458. 

The  action  is  for  the  benefit  of  the  estate  and  not  primarily  of 
the  next  of  kin.    21  Oreg.,  459. 

Personal  representatives  may  sue  though  there  are  no  next  of 
kin.    33  Oreg.,  466. 

Insurance  recovered  can  not  be  a  set-ofC  against  a  claim  for 
damages.    31  Fed.  Rep.,  833. 

Acts  of  1903. 

Liability  of  employers  for  injuries  to  emfloyees — Rail- 
road companies. 

(Page  20.) 

Section  1.  Every  corporation  operating  a  railroad  in  abii^Thea!  "' 
this  State,  whether  such  corporation  be  created  under  the 
laws  of  this  State,  or  otherwise,  shall  be  liable  in  damages 
for  any  and  all  injury  sustained  by  any  employee  of  such 
corporation  as  follows:  When  such  injury  results  from 
the  wrongful  act,  neglect,  or  default  of  an  agent  or  officer 
of  such  corporation,  superior  to  the  employee  injured,  or 
of  a  person  employed  by  such  corporation  having  the 
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right  to  control  or  direct  the  services  of  such  employee  in- 
jured, or  the  services  of  the  employee  by  whom  he  is  in- 
jured; and  also  when  such  injury  results  from  the  wrong- 
ful act,  neglect,  or  default  of  a  coemployee  engaged  in 
another  department  of  labor  from  that  of  the  employee 
injured,  or  of  a  coemployee  on  another  train  of  cars,  or  of 
a  coemployee  who  has  charge  of  any  switch,  signal  point, 
or  locomotive  engine,  or  who  is  charged  with  dispatching 
trains  or  transmitting  telegraphic  or  telephonic  orders. 
Knowledge  by  an  employeie-  injured  of  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways,  ap- 
pliances, or  structures  of  such  corporation  shall  not*  of 
itself  be  a  bar  to  recovery  for  any  injury  or  death  caused 
thereby.  When  death,  whether  instantaneous  or  other- 
wise, results  from  an  injury  to  any  employee  of  such  cor- 
poration received  as  aforesaid,  the  personal  representative 
of  such  employee  shall  have  a  right  of  action  therefor 
against  such  corporation,  and  may  recover  damages  in 
respect  thereof.  Any  contract  or  agreement,  express  or 
implied,  made  by  any  such  employee  to  waive  the  benefit 
of  this  section,  or  any  part  thereof,  shall  be  null  and  void, 
and  this  section  shall  not  be  construed  to  deprive  any  such 
employee,  or  his  personal  representative,  of  any  right  or 
remedy  to  which  he  is  now  entitled  under  the  laws  of  this 
State. 
negUgence?*"'^  Sec.  2.  The  rules  and  principles  of  law  as  to  contribu- 
tory negligence  which  apply  to  other  cases  shall  apply  "to 
cases  arising  under  this  act,  except  in  so  far  as  the  same 
are  herein  modified  or  changed. 

PENNSYLVANIA. 

Beightly's  Purdon's  Digest,  Twelfth  Edition,  1895. 

mine  regulations. 

(Page  1340.) 
Anthracite  mines. 


violation. 


Damages. 


Section  136.  A  failure  to  comply  with  the  provisions 
of  this  article  shall  be  deemed  an  offense  against  this  act, 
and  shall  be  taken  to  be  negligence  per  se  on  the  part  of 
the  owner,  operator,  superintendent,  or.  mine  foreman,  as 
the  case  may  be,  of  such  mine,  in  action  for  the  recovery 
of  damages  for  accidents  resulting  from  the  insufficient 
propping  of  such  mine,  through  failure  to  furnish  the 
necessary  props  or  timbers. 

Sec.  216.  For  any  injury  to  person  or  property  occa- 
sioned by  any  violation  of  this  act  or  any  failure  to  com- 
ply with  its  provisions  by  any  owner,  operator,  superin- 
tendent, mine  foreman,  or  fire  boss  of  any  coal  mine  or 
colliery,  a  right  of  action  shall  accrue  to  the  party  injured 
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against  said  owner  or  operator  for  any  direct  damages 
he  may  have  sustained  thereby ;  and  in  case  of  loss  of  life 
by  reason  of  such  neglect  or  failure  aforesaid,  a  right  of 
action  shall  accrue  to  the  widow  and  lineal  heirs  of  the 
person  whose  life  shall  be  lost,  for  like  recovery  of  the 
damages  for  the  injury  they  shall  have  sustained. 

This  section  does  not  relieve  an  injux'ed  person  from  the  conse- 
quences of  contributory  negligence.     3  Luzerne  Law  Reg.,  9. 

So  much  at  least  of  this  act  as  imposes  liability  on  the  mine 
owner  for  the  failure  of  the  foreman  to  comply  with  those  pro- 
visions of  the  act  which  compel  his  employment  and  define  his 
duties  is  unconstitutional  and  void.    33  Atl.  Rep.,  237. 

Bituminous  mines. 

Section  385.  For  any  injury  to  person  or  property  Damages, 
occasioned  by  any  violation  of  this  act,  or  any  failure  to 
comply  with  its  provisions  by  any  owner,  operator,  or 
superintendent  of  any  coal  mine  or  colliery,  a  right  of 
action  shall  accrue  to  the  party  injured  against  said  owner 
or  operator  for  any  direct  damages  he  may  have  sustained 
thereby,  and  in  case  of  loss  of  life  by  reason  of  such 
neglect  or  failure  aforesaid,  a  right  of  action  shall  accrue 
to  the  widow  and  lineal  heirs  of  the  person  whose  life 
shall  be  lost  for  like  recovery  of  damages  for  the  injury 
they  shall  have  sustained. 

Liability  of  railroad  companies  for  injuries  to  workmen 
not  employees. 

(Page  1604.) 

Section  6.  When  any  person  shall  sustain  personal  in-^J"^"^^^^^*^^ 
jury  or  loss  of  life  while  lawfully  engaged  or  employed  employees, 
on  or  about  the  roads,  works,  depots,  and  premises  of  a 
railroad  company,  or  in  or  about  any  train  or  car  therein 
or  thereon,  of  which  company  such  person  is  not  an  em- 
ployee, the  right  of  action  and  recovery  in  all  such  cases 
against  the  company  shall  be  such  only  as  would  exist  if 
such  person  were  an  employee:  Provided,  That  this  sec- 
tion shall  not  apply  to  passengers. 

This  act  is  constitutional.     76  Pa.  S.  Rep.,.  506. 

Under  it  anyone,  not  a  passenger,  who  enters  the  depot  of  a 
railroad  company  takes  the  risk  upon  himself.  12  Phila.  Rep., 
394. 

A  person  Working  in  a  place  not  exclusively  the  premises  of  a 
railroad  company  at  an  employment  which  is  ordinarily  the  duty 
of  railroad  employees  is  a  quasi  [not]  employee;  but  where  the 
work  had  no  relation  to  railroad  work  as  such,  and  was  connected 
with  the  railroad  only  by  immaterial  circumstances  of  locality, 
the  case  was  not  within  the  statute.     152  Pa.  S.  Rep.,  281. 

A  person  employed  by  an  individual  owner  of  cars  run  on  a 
railroad  under  a  contract  with  the  railroad  company  is,  when  in 
charge  of  the  cars,  an  employee  of  the  company  within  the  mean- 
ing of  this  section.     154  Pa.  S.  Rep.,  473. 

A  laborer  unloading  a  car  on  a  private  switch  was  injured  by 
♦he  negligence  of  employees  of  the  road  with  which  the  swltcli 
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connected.  Beld,  That  he  was  employed  on  or  about  the  com- 
pany's road  and  could  not  recover.     92  Pa.  S.  Rep.,  82. 

A  workman  exercising  his  lawful  right  to  remove  cars  ob- 
structing his  passage  across  a  switch  track  in  a  rolling  mill 
where  he  was  employed  was  not  on  the  footing  of  an  employee  of 
the  railroad  company,  and  an  action  would  lie  for  injuries  re- 
ceived by  the  negligence  of  the  company's  servants.  104  Pa.  S. 
Rep.,  511. 

Brightly's  Digest,  1893-1903. 

Right  of  action  for  injuries — Limitation. 

(Page  384.) 

Limitation  of  Section  1.  Every  suit  hereafter  brought  to  recover 
wo  ye  IS.  (Jamages  for  injury  wrongfully  done  to  the  person,  in 
case  where  the  injury  does  not  result  in  death,  must  be 
brought  within  two  years  from  the  time  when  the  in- 
jury was  done  and  not  afterwards;  in  cases  where  the 
injury  does  result  in  death  the  limitation  of  action  shall 
remain  as  now  established  by  law. 

A  minor  is  bound  by  the  provisions  of  this  act.  190  Pa.  S. 
Eep.,  364. 

Mine  regulations — Anthracite  coal  mines. 
(Page  448.) 

Damages.  Section  74.  For  any  injury  to  employees,  occasioned 

by  any  violation  of  the  act,  or  any  failure  to  comply  with 
its  provisions,  by  any  owners,  operators,  or  superin- 
tendent of  any  coal  mine  or  colliery,  a  right  of  action 
shall  accrue  to  the  party  injured  against  said  owner 
or  operator,  for  any  direct  injuries  he  may  have  sus- 
tained thereby ;  and  in  case  of  loss  of  life,  limb,  or  bodily 
power,  by  reason  of  such  neglect  or  failure  aforesaid,  a 
right  of  action  shall  accrue  to  the  person,  widow,  or 
lineal  heirs  for  the  recovery  of  damages  for  the  injury 
he  or  they  shall  have  sustained. 

PORTO  RICO. 

Revised  Statutes,  1902. 

Liability  of  employers  for  injuries  to  employees. 

^laiurj  caused  SECTION  322.  Where,  after  the  passage  of  thisact,  per- 
sonal injury  is  caused  to  an  employee  who  is  himself  in 
the  exercise  due  care  and  diligence  at  the  time — 

ma°h1ne^iyV^"  1.  By  reason  of  any  defect  m  the  condition  of  the  ways, 
works,  or  machinery  connected  with  or  used  in  the  busi- 
ness of  the  employer,  which  arose  from  or  ha4  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the 
employer  or  of  any  person  in  the  service  of  the  employer 
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and  entrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works,  or  machinery  were  in  proper  condition ;  or 

2.  By  reason  of  the  negligence  of  any  person  in  the    Nesiigenc^eof 
service  of  the  employer  entrusted  with  the  exercising  of  IStr'"'^"*^ 
superintendence  whose  sole  or  principal  duty  is  that  of 
superintendence;  or 

3.  By  reason  of  the  negligence  of  any  person  in  the  Peison  in 
service  of  the  employer  who  has  charge  of,  or  physically  mot'ive.'etc.'""" 
controls,  any  signal  switch,  locomotive  engine,  car,  or 

train  in  motion,  whether  attached  to  an  engine  or  not, 
upon  a  railroad,  the  employee,  or,  in  case  the  injury 
results  in  death,  his  widow  or  children,  or  both  of  them,  who  may  sue. 
and  if  there  be  no  such  widow  and  children,  then  his  par- 
ents (provided  that  said  parents  were  dependent  upon 
such  employee  for  support)  may  maintain  an  action  for 
damages  against  the  employer,  pursuant  to  the  provisions 
of  this  act. 

Sec.  323.  When  an  employee  receives  a  personal  injury 
under  any  of  the  conditions  enumerated  in  section  1 
[322]  hereof,  he  may  bring  an  action  against  his  employer 
before  the  proper  district  court  to  recover  damages  for 
such  injury.  The  damages  so  recovered  shall  not  exceed 
the  sum  of  two  thousand  dollars,  and  in  assessing  the 
amount  of  such  damages  the  court  shall  take  into  con- 
sideration the  degree  of  culpability  of  the  employer,  or 
of  the  person  for  whose  negligence  the  employer  is  liable 
hereunder,  the  sums  expended  by  the  employee  for  medi- 
cal attendance,  for  drugs,  medicines,  and  similar  neces- 
sary expenses,  and  the  lo'ss  of  wages  while  recovering 
from  the  injury ;  the  court  shall  also  take  into  considera- 
tion the  physical  pain  and  suffering  caused  by  the  injury. 
If  the  injury  be  of  such  character  as  to  permanently 
impair  the  earning  capacity  of  the  employee,  the  court 
shall  include  in  the  damages  awarded  an  allowance  for 
such  loss.  In  case  the  injury  results  in  a  temporary  im- 
pairment of  his  earning  capacity,  the  court,  in  addition 
to  pain  and  suffering  and  the  expenditures  for  medical 
services  and  drugs,  shall  take  into  consideration  the  aver- 
age rate  of  wages  which,  under  ordinary  conditions,  he 
might  have  earned  if  not  injured. 

Sec.  324.  In  case  of  the  death  of  the  employee  before 
the  termination  of  the  action  so  brought  against  the  em- 
ployer, it  may  be  continued  in  the  name  of  his  widow  or 
children,  and  if  there  be  no  such  widow  or  children,  then 
in  the  name  of  his  parents,  if  they,  or  either  of  them,  were 
dependent  upon  such  employee  for  support  at  the  time  of 
the  injury.  If  it  shall  appear  in  any  action  so  continued 
in  the  name  of  the  widow,  children,  or  parents  of  a  de- 
ceased injured  employee  that  the  death  was  the  result  of 
the  injury,  damages  shall  be  assessed  by  the  court  in  a 
sum  not  to  exceed  three  thousand  dollars ;  and  the  court  "^'^^ 
shall  estimate  such  damages  in  accordance  with — 

(a)  The  degree  of  culpability  of  the  employer  or  of  the 
person  for  whose  negligence  the  employer  is  liable. 


Sui'Tlval     of 
action. 
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Suit  by  wid 
ow,  etc. 


Limit 
damages. 


Division     of 
damages. 


lilmitation. 


(b)  The  material  damage  incurred  by  the  claimant  or 
claimants  through  the  death  of  the  employee  in  accord- 
ance with  the  actual  needs  that  said  claimant  or  claimants 
had  to  depend  upon  the  wages  of  such  employee  for  their 
support,  taking  into  consideration  his  earning  capacity 
and  his  probabilities  of  life  at  the  time  of  the  accident. 

Sec.  325.  When,  before  having  commenced  an  action 
hereunder,  an  employee  dies  as  the  result  of  personal  in- 
jury received  under  any  of  the  conditions  enumerated 
under  section  1  [322]  hereof,  his  widow,  children,  or  both 
of  them,  or  if  there  be  no  such  widow  or  children,  then 
his  parents,  provided  such  parents  were  dependent  upon 
such  employee  for  support  at  the  time  of  the  injury,  may 
maintain  an  action  against  the  employer  before  the  proper 
°  ^  district  court  for  damages  caused  by  the  death  of  such 
employee.  Such  damages  shall  not  exceed  the  sum  of 
three  thousand  dollars  and  shall  be  fixed  by  the  court  in 
accordance  with — 

(a)  The  degree  of  culpability  of  the  employer  or  of  the 
person  for  whose  negligence  the  employer  is  liable. 

(b)  The  material  damage  incurred  by  the  claimant  or 
claimants  through  the  death  of  the  employee  in  accord- 
ance with  the  actual  needs  that  such  claimant  or  claimants 
had  to  depend  upon  the  wages  of  such  employee  for  their, 
support,  taking  into  consideration  his  earning  capacity 
and  his  probabilities  of  life  at  the  time  of  the  accident. 

Sec.  326.  The  court,  when  fixing  the  amount  of  dam- 
ages to  be  paid  in  case  of  death  by  personal  injury  under 
this  act,  shall  determine  the  amount  due  to  each  of 
the  claimants  in  proportion  to  the  material  damages  in- 
curred by  each  of  them  in  accordance  with  the  actual 
needs  which  each  of  them  had  to  depend  upon  the  wages 
of  the  employee  whose  death  was  caused  by  accident. 

Sec.  327.  No  action  for  the  recovery  of  damages  for 
injury  or  death  under  the  provisions  of  this  act  shall  be 
maintained  unless  notice  of  the  time,  pi  nee,  and  cause  of 
the  injury  is  given  to  the  employer  within  thirty  days 
after  the  injury  is  received  or  unless  it  is  commenced 
within  six  months  from  the  date  of  the  injury.  The 
notice  required  by  this  section  shall  be  in  writing,  signed 
by  the  person  injured  or  by  some  one  in  his  behalf;  but 
if  from  physical  or  mental  incapacity  it  is  impossible  for 
the  person  injured  to  give  the  notice  within  the  time  pro- 
vided in  said  section,  he  may  give  the  same  within  ten 
days  after  the  incapacity  is  removed,  and  in  case  of  his 
death  without  having  given  the  notice  and  without  having 
been  at  any  time  after  his  injury  of  sufficient  capacity  to 
give  the  notice  the  person  or  persons  entitled  to  claim 
compensation  pursuant  to  the  provisions  of  this  act,  or 
their  representatives,  may  give  such  notice  within  thirty 
days  after  the  death  of  such  employee.  But  no  notice 
given  under  the  provisions  of  this  section  shall  be  deemed 
to  be  invalid  or  insufficient  solely  by  reason  of  ainy  in- 
accuracy in  stating  the  time,  place,  or  cause  of  the  injury : 
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Promded,  It  is  shown  that  there  was  no  intention  to  mis- 
lead, and  that  the  party  entitled  to  notice  was  not  in  fact 
misled  thereby. 

Sec.  828.  Whenever  an  employee  [employer]  enters  Employer  ii- 
into  a  contract,  either  written  or  verbal,  with  an  inde-  *^'®'  '''^™" 
pendent  contractor  to  do  part  of  such  employer's  work, 
or  whenever  such  contractor  enters  into  a  contract  with  a 
subcontractor  to  do  all  or  any  part  of  the  work  comprised 
in  such  contractor's  contract  with  the  employer,  such  con- 
tract or  subcontract  shall  not  bar  the  liability  of  the  em- 
ployer for  injuries  to  the  employees  of  such  contractor  or 
subcontractor,  by  reason  of  any  defect  in  the  condition 
of  the  ways,  works,  machinery,  or  plant,  if  they  are  the 
property  of  the  employer,  or  furnished  by  him,  and  if 
such  defect  arose  or  had  not  been  discovered  or  remedied 
through  the  negligence  of  the  employer  or  of  some  person 
entrusted  by  him  with  the  duty  of  seeing  that  they  were 
in  proper  condition. 

Sec.  329.  No  employee,  or  his  widow  or  children,  or  Knowledge  of 
either  of  them,  or  his  parents,  if  there  be  no  such  widow  '^^^^'^^  *  '""^• 
or  children,  shall  be  entitled  under  this  act  to  any  right  of 
compensation  or  remedy  against  the  employer  in  any  case 
where  such  employee  knew  of  the  defect  or  negligence 
which  caused  the  mjury,  and  failed  within  a  reasonable 
time  to  give,  or  cause  to  be  given,  information  thereof  to 
;iTie  employer  or  to  some  person  superior  to  himself  in  the 
service  of  the  employer  who  had  entrusted  to  him  some 
general  superintendence. 

Sec.  330.  Any  employer  who  shall  have  contributed  to  contribution 
an  insurance  fund  created  and  maintained  for  the  mutual  fSn'd!^"'*"*^* 
purpose  of  indemnifying  an  employee  for  personal  in- 
juries for  which  compensation  may  be  recovered  under 
this  act,  or  who  has  insured  the  said  employee  in  any  in- 
surance company  against  the  accidents  of  labor,  shall  be 
entitled  to  have  deducted  from  the  sum  which  he  shall 
have  to  pay  as  compensation  under  the  provisions  of  this 
act  the  amount  that  shall  have  been  received  by  the  person 
injured,  or  by  his  widow  or  children,  or  both  of  them,  or 
by  the  parents,  if  there  be  no  such  widow  and  children, 
from  the  aforesaid  fund  or  from  the  insurance  company, 
by  reason  of  the  same  accident. 

Sec.  331.  This  act  shall  not  apply  to  injuries  caused  to     Exceptions, 
domestic  servants  or  farm  laborers  by  fellow  employees. 

EHODE  ISLAND. 

General  Laws  of  1896. 

Chapter  233. — Bight  of  action  for  injuries  causing  death. 

Section  14.  Whenever  the  death  of  a  person  shall  be     Right     ac- 
caused  by  the  wrongful  act,  neglect,  or  default  of  another,  '^'■"*®'  '"^^^• 
and  the  act,  neglect,  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to  mam- 
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tain  an  action  and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who,  or  the  cor- 
poration which,  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circumstances 
as  amount  in  law  to  a  felony.  Every  such  action  shall 
be  brought  by  and  in  the  name  of  the  executor  or  admin- 
istrator of  such  deceased  person,  whether  appointed  or 
qualified  within  or  without  the  State,  and  the  amount  re- 

Benefloiaries.  covered  in  every  such  action  shall  one-half  thereof  go  to 
the  husband  or  widow,  and  one-half  thereof  to  the  chil- 
dren of  the  deceased,  and  if  there  be  no  children  the  whole 
shall  go  to  the  husband  or  widow,  and  if  there  be  no  hus- 
band or  widow,  to  the  next  of  kin,  in  the  proportion  pro- 
vided by  law  in  relation  to  the  distribution  of  personal 

Limitation,  property  left  by  persons  dying  intestate:  Provided,  That 
every  such  action  shall  be  commenced  within  two  years 
after  the  death  of  such  person.  If  there  is  no  executor 
or  administrator,  or  if,  there  being  one,  no  action  is 
brought  in  his  name  within  six  months  after  the  death, 
one  action  may  be  brought  in  the  names  of  all  the  bene- 
ficiaries, either  by  all,  or  by  part  stating  that  they  sue 
for  the  benefit  of  all,  and  stating  their  respective  relations 
to  the  deceased:  Provided,  That  if  all  do  not  bring  such 
suit,  only  those  bringing  it  shall  be  responsible  for  costs; 
but  judgment  shall  be  for  the  benefit  of  all,  and  shall  be 
entered  as  several  judgments  for  each  in  his  proportion 
as  aforesaid,  and  executions  thereon  shall  issue  in  favor 
of  each,  respectively:  Provided,  further.  That  if  such 
action  be  brought  by  the  beneficiaries,  no  action  shall 
thereafter  be  brought  by  the  executor  or  administrator. 
There  shall  be  but  one  bill  of  costs  in  favor  of  the  plain- 
tiffs, which  shall  enure  equally  for  the  benefit  of  those 
bringing  the  suit,  and  of  thorn  only. 

Criminal  pro-  Sec.  15.  In  order  to  maintain  any  action  given  in  and 
requirll.  °°'  by  the  preceding  section,  it  shall  not  be  necessary  to  first 
institute  criminal  proceedings  against  the  defendant. 

SOUTH  CAEOLINA. 

Constitution. 

Aeticle  9. — Liability  of  railroad  companies  for  injuries 
to  employees. 

Negligence  SECTION  15.  Every  employee  of  any  railroad  corpora- 
super  or.  ^j^^  shall  have  the  same  rights  and  remedies  for  any  in- 
jury suffered  hj  him  from  the  acts  or  omissions  of  said 
corporation  or  its  employees  as  are  allowed  by  law  to 
other  persons  not  employees,  when  the  injury  results  from 
the  negligence  of  a  superior  agent  or  officer,  or  of  a  per- 
son having  a  right  to  control  or  direct  the  services  of  a 
party  injured,  and  also  when  the  injury  results  from  the 
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negligence  of  a  fellow-servant  engaged  in  another  depart-  fe?i|w^fse?v- 
ment  of  labor  from  that  of  the  party  injured,  or  of  a  ants  in  another 
fellow-servant  on  another  train  of  cars,  or  one  engaged ''^p'^'''"™*' 
about  a  different  piece  of  work.     Knowledge  by  any  em-  de?e°me'^^ma* 
ployee  injured  of  the  defective  or  unsafe  character  or  chinery. 
condition  of  any  machinery,  ways,  or  appliances  shall  be 
no  defense  to  an  action  for  injury  caused  thereby,  except 
as  to  conductors  or  engineers  in  charge  of  dangerous  or 
unsafe  cars  or  engines  voluntarily  operated  by  them. 
"When  death  ensues  from  any  injury  to  employees,  the,^^°J^^^^,,"''"^' 
legal  or  personal  representatives  of  the  person  injured 
shall  have  the  same  right  "and  remedies  as  are  allowed  by 
law  to  such  representatives  of  other  persons.     Any  con-     Contract 
tract  or  agreement,  expressed  or  implied,  made  by  a^y  ^^^'^'^s  rigMs. 
employee  to  waive  the  benefit  of  this  section  shall  be  null 
and  void;   and  this  section  shall  not  be  construed  to  de- 
prive any  employee  of  a  corporation,  or  his  legal  or  per- 
sonal representative,  of  any  remedy  or  right  that- he  now 
has  by  the  law  of  the  land.    The  general  assembly  may 
extend  the  remedies  herein  provided  for  to  any  other  class 
of  employees. 

A  contract  wherebj^  a  railroad  company  beforehand  seeks  immu- 
nity from  damages  caused  by  its  negligence  Is  not  prohibited  by 
this  section,  but  is  void  as  contrary  to  public  policy.    55  S.  C;  152. 

Under  this  section  a  servant  may  recover  of  a  railroad  company 
for  Injuries  caused  by  the  carelessness  of  a  fellow-servant  directing 
him.    52  S.  0.,  438. 

Code  of  1902. 

civil  code. 

Chapter  BO.^Aciions  for  personal  injuries — Railroads. 

Section  2138.  Whenever  a  cause  of  action  shall  arise  Judgment  ■> 
against  any  railroad  or  street  railway  corporation  for "®"' 
personal  injury  or  injury  to  property  sustained  by  any 
person,  and  such  cause  of  action  shall  be  prosecuted  to 
judgment  by  the  person  injured,  or  his  or  their  legal  rep- 
resentatives, said  judgment  shall  relate  back  to  the  date 
when  the  cause  of  action  arose,  and  shall  be  a  lien  as  of 
that  date  upon  the  income,  property,  and  franchise  of 
said  corporation,  enforcible  in  any  court  of  competent 
jurisdiction  by  attachment  or  levy  and  sale  under  execu- 
tion, and  shall  take  precedence  and  priority  of  payment 
of  any  mortgage,  deed  of  trust,  or  other  security  given  to 
secure  the  payments  of  bonds  made  by  said  railroad  or 
street  railway  company:  Provided,  Any  action  brought  Limitation, 
under  this  section  shall  be  commenced  within  •  twelve 
months  from  the  time  that  said  injury  was  sustained. 

Chapter  92. — Rights  and  remedies  of  employees  on  street 
railways. 

Section  2848.  Every  employee  of  any  street  railway    what  reme- 
doing  business  in  this  State  shall  have  the  same  rights  and  ^'«s  apply. 
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have  benefit  o( 
action. 


remedies  for  an  injury  suffered  by  any  person  from  the 
acts  of  omission  of  said  corporation,  or  its  employees,  as 
are  provided  by  the  constitution  for  employees  of  railroad 
corporations. 

Chapter  93. — Right  of  action  for  injuries  causing  death. 

cruesf^  when!^ '  SECTION  2851.  Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default  of  another, 
and  the  act,  neglect,  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  tlie  person  or  corporation 
who  would  have  been  liable,  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  although  the  death  shall  have 
been  caused  under  such  circumstances  as  make  the  killing 
in  law  a  felony. 

Sec.  2852  (as  amended  by  Act  No.  579,  Acts  of  1902). 
Every  such  action  shall  be  for  the  benefit  of  the  wife  or 
husband  and  child,  or  children,  of  the  person  whose  death 
shall  have  been  so  caused ;  and  if  there  be  no  such  wife, 
or  husband,  or  child,  or  children,  then  for  the  benefit  of 
the  parent  or  parents ;  and  if  there  be  none  such,  then  for 
the  benefit  of  the  heirs  at  law  or  the  distributees  of  the 
person  whose  death  shall  have  been  caused  and  shall  be 
brought  by  or  in  the  name  of  the  executor  or  administra- 
tor of  such  person ;  and  in  every  such  action  the  jury  may 
give  such  damages,  including  exemplary  damages  where 
such  wrongful  act,  neglect,  or  default  was  the  result  of 
recklessness,  willfulness,  or  malice,  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  to 
the  parties,  respectively,  for  whom  and  for  whose  benefit 
such  action  shall  be  brought.  And  the  amount  so  re- 
covered shall  be  divided  among  the  beforementioned 
parties,  in  such  shares  as  they  would  have  been  entitled  to 
if  the  deceased  had  died  intestate  and  the  amount  re- 
covered had  been  personal  assets  of  his  or  her  estate. 

The  right  under  this  statute  is  an  asset,  enforceable  only  by  the 
personal  representative  of  the  deceased,  and'  sufflcieut  to  suijport 
grant  of  administration.     60  S.  C,  401. 

The  right  exists  irrespective  of  the  time  the  deceased  survived 
after  the  injury.     37  S.  C,  42. 

A  release  by  the  injured  party  is  a  bar  to  the  action.  33  S.  C, 
556. 

Limitation.       Qec.  2853.  All  such  actions  must  be  brought  within  two  j 
years  from  the  death  of  such  person,  and  the  executor  or » 
administrator,  plaintiff  in  the  action,  shall  be  liable  to 
costs,  in  case  there  be  a  verdict  for  the  defendant,  or  non- 
suit or  discontinuance,  out  of  the  goods,  chattels,  and 
lands  of  the  testator  or  intestate,  if  any,  and  if  none,  then 
out  of  the  proper  goods  and  chattels  of  such  executor  or 
administrator, 
of'taw'"""*'"     ^^^"  ^^^*'  "^^^  provisions  of  the  three  preceding  sec- 
tions of  this  chapter  shall  not  apply  to  any  case  where  the 
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person  injured  has,  for  such  injury,  brought  action,  which 
has  proceeded  to  trial  and  final  judgment  before  his  or 
her  death. 

Acts  of  1903. 
Act  No.  40. — Accident  insurance. 


Section  2.  Each  and  every  such  [manufacturing]  com-  Mutual  com- 
pany shall  further  have  full  power  and  authority  to  be-  "^"'^^ 
come  a  member  of  any  mutual  company  or  association, 
and  to  severally  subscribe  and  subject  themselves  to  the 
constitution  and  by-laws  thereof,  which  shall  be  or  may 
have  been  formed  or  incorporated,  with  a  view  of  afford- 
ing to  the  members  thereof  insurance  against  or  indemnity 
for  any  accident  or  mishap.    *    *     * 

Act  No.  48. — Liability  of  railroad,  companies  for  injuries 
to  employees — Relief  departments. 

Section  1.  From  and  after  the  approval  of  this  act,  j.g^^ttj.|™«^t 
when  any  railroad  company  has  what  is  usually  called  death,  etc. 
a  relief  department  for  its  employees,  the  members  of 
which  are  required  or  permitted  to  pay  some  dues,  fees, 
moneys,  or  compensation  to  be  entitled  to  the  benefits 
thereof  upon  the  death  or  injury  of  the  employee,  a  mem- 
ber of  such  relief  department,  such  railroad  company 
[shall]  be,  and  is  hereby,  required  to  pay  to  the  person 
entitled  to  same  the  amount  it  was  agreed  the  employee 
or  his  heirs  at  law  should  receive  from  such  relief  depart- 
ment, the  acceptance  of  which  amount  shall  not  operate 
to  estop  or  in  any  way  bar  the  right  of  such  employee,  a  ifa1"to*ac°ioQ 
or  his  personal  representative,  from  recovering  damages  *or  damages, 
of  such  railroad  company  for  injury  or  death  caused  by 
the  negligence  of  such  company,  its  agents  or  servants, 
as  now  provided  by  law ;  and  any  contract  or  agreement 
to  the  contrary  shall  be  ineffective  for  that  purpose. 

SOUTH  DAKOTA. 

Revised  Codes  of  1903. 
civil  code. 


Employee  to 
indemni- 


when. 


Section  1448.  An  employer  must  indemnify  his  em-^^^" 
ployee,  except  as  prescribed  in  the  next  section,  for  all  aed, 
that  he  necessarily  expends  or  loses  in  direct  consequence 
of  the  discharge  of  his  duties  as  such,  or  of  his  obedience 
to  the  directions  of  the  employer,  even  though  unlawful, 
unless  the  employee  at  the  time  of  obeying  such  direc- 
tions believed  them  to  be  unlawful. 

Sec.  1449.  An  employer  is  not  bound  to  indemnify  his^igO^r^'^ary 
employee  for  losses  sutfered  by  the  latter  in  consequence 
of  the  ordinary  risks  of  the  business  in  which  he  is  em- 
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Want  of  cni-e. 


ployed,  nor  in  consequence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same  gen- 
eral business,  imless  he  has  neglected  to  use  ordinary  care 
in  the  selection  of  the  culpable  employee. 

Sec.  1450.  An  employer  must  in  all  cases  indemnify  his 
employee  for  losses  caused  by  the  former's  want  of  ordi- 
nary care. 

These  sections  (1449  and  1450)  are  an  enactment  of  the  common 
law  and  do  not  change  the  rule  as  to  the  liability  of  employers. 
3  Dalf.,  38. 


CODE   or    CIVIL   PROCEDTJEB. 

Right  of  action  for  injuries  causing  death. 

ci-ucsf  when.*'  SECTION  746.  If  the  life  of  any  person  or  persons  is  lost 
or  destroyed  by  neglect,  carelessness,  or  unskillfulness  of 
another  person  or  persons,  company  or  companies,  corpo- 
ration or  corporations,  their  or  his  agents,  servants,  or 
employees,  then  the  widow,  heir,  or  person  representatives 
of  the  deceased,  shall  have  the  right  to  sue  such  person  or 
persons,  company  or  companies,  corporation  or  corpora- 
tions, and  recover  damages  for  the  loss  or  destruction  of 
the  life  aforesaid. 

Damages  recoverable  are  compensatory  only,  and  pecuniary  loss 
must  appear  to  establish  any  claim.     6  S.  Dak.,  583. 

No  action  can  be  maintained  where  the  deceased  left  neither 
widow  nor  children.     13  S.  Dali.,  489. 

Right  to  sue  belongs  to  the  widow  and  heirs  and  not  to  the  per- 
sonal representative.     3  S.  Ddli.,  369. 


TENNESSEE. 


Right      a  c  ■ 
crucs,  when. 


Who  may  sue. 


Code  or  1884. 

Part  II,  Title  3. — Right  of  action  for  injuries  causing 

death. 

Section  3130.  The  right  of  action  which  a  person  who 
dies  from  injuries  received  from  another,  or  whose  death 
is  caused  by  the  wrongful  act,  omission,  or  killing  by 
another,  would  have  had  against  the  wrongdoer  in  case 
death  had  not  ensued,  shall  not  abate  or  be  extinguished 
by  his  death,  but  shall  pass  to  his  widow,  and  in  case  there 
is  no  widow,  to  his  children,  or  to  his  personal  representa- 
tive, for  the  benefit  of  his  widow  or  next  of  kin,  free  from 
the  claims  of  creditors. 

This  provision  applies  to  every  case  of  wrongful  killing  and  not 
to  the  killing  of  a  husband  or  father  only.    8  Lea.,  100. 

■  Sec.  3131.  The  action  may  be  instituted  by  the  personal 
representative  of  the  deceased;  but  if  he  decline  it,  the 
widow  and  children  of  the  deceased  may,  without  the  con- 
sent of  the  representative,  use  his  name  in  bringing  and 
prosecuting  the  suit,  on  giving  bond  and  security  for 
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costs,  or  in  the  form  prescribed  for  paupers.  The  per- 
sonal representative  shall  not  in  such  case  be  responsible 
for  costs,  unless  he  si^  his  name  to  the  prosecution  bond. 

Sec.  3132.  The  action  may  also  be  instituted  by  the    Same  subject. 
widow  in  her  own  name,  or  if  there  be  no  widow,  by  the 
children. 

The  limitation  runs  from  the  moment  of  the  injury  and  is  not 
suspended  for  the  want  of  a  personal  representative.    9  Heis.,  829. 
Nor  because  of  minority.     1  Bax.,  314. 

Sec.  3133.  If  the  deceased  had  commenced  an  action     survival  of 
before  his  death,  it  shall  proceed  without  a  revivor.    The  '''=*'°°- 
damages  shall  go  to  the  widow  and  next  of  kin,  free  from 
the  claims  of  the  creditors  of  the  deceased,  to  be  dis- 
tributed as  personal  property. 

Sec.  3134.  Where  a  person's  death  is  caused  by  the  Elements  of 
wrongful  act,  fault,  or  omission  of  another,  and  suit  is  ^"*se. 
brought  for  damages,  the  party  suing  shall,  if  entitled  to 
damages,  have  the  right  to  recover  for  the  mental  and 
physical  suffering,  loss  of  time,  and  necessary  expenses 
resulting  to  the  deceased  from  the  personal  injuries,  and 
also  the  damages  resulting  to  the  parties  for  whose  use 
and  benefit  the  right  of  action  survives  from  the  death 
consequent  upon  the  injuries  received. 

Acts  or  1903. 

Chapter  317. — Action  for  injuries — Survival. 


Section  1.  No  suit  now  pending  or  hereafter  brought     Actions     to 
for  personal  injuries  or  death  from  wrongful  act  in  any  s™^'^^- 
of  the  courts  of  this  State,  whether  by  appeal  or  other- 
wise, and  whether  in  an  inferior  or  superior  court,  shall 
abate  or  be  abated  because  or  on  account  of  the  death  of 
the  beneficiary  or  heneficiaries  for  whose  use  and  benefit 
said  suit  was  brought,  and  that  such  suit  shall  be  pro- 
ceeded with  to  final  judgment,  as  though  such  beneficiary 
or  beneficiaries  had  not  died,  for  the  use  and  benefit  of _ 
the  heirs  at  law  of  such  deceased  beneficiary. 

TEXAS. 

Constitution. 
Article  16. — Right  of  action  "for  injuries  causing  death,. 

„  „»     -r-i  J.-  Negligence 

Section  26.  Every  person,  corporation,  or  company  causing  death, 
that  may  commit  a  homicide,  through  willful  act  or 
omission  or  gross  neglect,  shall  be  responsible  in  exem- 

flary  damages  to  the  surviving  husband,  wife,  heirs  of    damages, 
is  or  her  body,  or  such  of  them  as  there  may  be,  without 
regard  to  any  criminal  proceeding  that  may  or  may  not 
be  had  in  relation  to  the  homicide. 
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Revised  Statutes,  1895. 

Title  57. — Right  of  action  for  injuries  causing  death. 

ougM.'^hen^  ARTICLE  3017.  An  action  for  actual  damages  on  account 
of  injuries  causing  the  death  of  any  person  may  be 
brought  in  the  following  cases : 

1.  When  the  death  of  any  person  is  caused  by  the 
negligence  or  carelessness  of  the  proprietor,  owner,  char- 
terer, hirer  of  any  railroad,  steamboat,  stage  coach,  or 
other  vehicle  for  the  conveyance  of  goods  or  passengers, 
or  by  the  unfitness,  negligence,  or  carelessness  of  their 
servants  or  agents;  when  the  death  of  any  person  is 
caused  by  the  negligence  or  carelessness  of  the  receiver 
or  receivers  or  other  person  or  persons  in  charge  or  con- 
trol of  any  railroad,  their  servants  or  agents,  and  the 
liability  of  receivers  shall  extend  to  cases  in  which  the 
death  may  be  caused  by  reason  of  the  bad  or  unsafe  con- 
dition of  the  railroad  or  machinery  or  other  reason  or 
cause  by  which  an  action  may  be  brought  for  damages 
on  account  of  injuries,  the  same  as  if  said  railroad  were 
being  operated  by  the  railroad  company. 

2.  When  the  death  of  any  person  is  caused  by  the 
wrongful  act,  negligence,  unskillfulness,  or  default  of 
another. 

i-ongfuf*act°*  -^I'T.  3018.  The  wrongful  act,  negligence,  carelessness, 
unskillfulness,  or  default  mentioned  in  the  preceding 
article  must  be  of  such  a  character  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain 
an  action  for  such  injury. 

^^||mpi  ar  y  Aet.  3019.  When  the  death  is  caused  by  the  willful  act 
or  omission,  or  gross  negligence  of  the  defendant,  exem- 
plary as  well  as  actual  damages  may  be  recovered. 

edi^S'gs^'n  o"t     ^'^-  3020.  The  action  may  be  commenced  and  pros- 

gardea.  ecuted,  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amounts  in  law  to  a  felony,  and 
.without  regard  to  any  criminal  proceedings  that  may  or 
may  not  be  had  in  relation  to  the  homicide. 

fot^  whose  ^jj^_  3021.  The  action  shall  berfor  the  sole  and  exclu- 
sive benefit  of  the  surviving  husband,  wife,  children,  and 
parents  of  the  person  whose  death  shall  have  been  so 
caused,  and  the  amount  recovered  therein  shall  not  be 
liable  for  the  debts  of  the  deceased. 

i^gVction^''  Aet.  3022.  The  action  may  be  brought  by  all  of  the 
parties  entitled  thereto,  or  by  any  one  or  more  of  them 
for  the  benefit  of  all. 

.rwhen.''  *"  ^J'T.  3023.  If  the  parties  entitled  to  the  benefit  of  the 
action  shall  fail  to  commence  the  same  within  three  calen- 
dar months  after  the  death  of  the  deceased,  it  shall  be  the 
duty  of  the  executor  or  administrator  of  the  deceased  to 
commence  and  prosecute  the  action,  unless  requested  by 
all  of  the  parties  entitled  thereto  not  to  prosecute  the 
same. 
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_  Aet.  3024.  The  action  shall  not  abate  by  the  death  of  ^f  "/^  ^^^pi^^- 
either  party  to  the  record  if  any  person  entitled  to  the  ties. 
benefit  of  the  action  survives.  If  the  plaintiff  die  pend- 
ing the  suit,  when  there  is  only  one  plaintiff,  some  one 
or  more  of  the  parties  entitled  to  the  money  recovered 
may,  by  order  of  the  court,  be  made  plaintiff  and  the  suit 
be  prosecuted  to  judgment  in  the  name  of  such  plaintiff 
for  the  benefit  of  the  persons  entitled. 

Art.  3025.  If  the  sole  plaintiff  die  pending  the  suit,    Death  of  sole 
and  he  is  the  only  party  entitled  to  the  money  recovered,  ^  '''^  ' 
the  suit  shall  abate. 

Aet.  3026.  If  the  defendant  die  pending  the  suit  his  ^^^^^^^  °^  '^*" 
executor  or  administrator  may  be  made  a  party  and  the 
suit  be  prosecuted  to  judgment  as  though  such  defendant 
had  continued  alive.  The  judgment  in  such  case,  if  ren- 
dered in  favor  of  the  plaintiff,  shall  be,  to  be  paid  in 
due  course  of  administration. 

Art.  3027.  The 'jury  may  give  such  damages  as  they  Damages. 
may  think  proportioned  to  the  injury  resulting  from  such 
death;  and  the  amount  so  recovered  shall  be  divided 
among  the  persons  entitled  to  the  benefit  of  the  action, 
or  such  of  them  as  shall  then  be  alive,  in  such  shares  as 
the  jury  shall  find  by  their  verdict. 

Title  67. — Bight  of  action  for  injuries. 

Article  3353.  There  shall  be  commenced  and  prose-     Limitation 
cuted  within  one  year  after  the  cause  of  action  shall  have  °   °°*  ^^^•' 
accrued,  and  not  afterward,  all  actions  or  suits  in  courts, 
of  the  following  description : 

1.  Actions  for  injuries  done  to  the  person  of  another. 

!(•  H*  ^  T*  ^ 

4.  Actions  for  injuries  done  to  the  person  of  another 
where  death  ensued  from  such  injuries;  and  the  cause 
of  action  shall  be  considered  as  having  accrued  at  the 
death  of  the  party  injured. 

[See  chapter  14,  Acts  of  1897,  for  later  law  fixing  limit- 
ation.] 

Art.  3353a.  Causes  of  action  upon  which  suit  has  been  Survival  of 
or  may  hereafter  be  brought  by  the  injured  party  for  ti^on? 
personal  injuries  other  than  those  resulting  in  death, 
whether  such  injuries  be  to  the  health  or  to  the  reputa- 
tion, or  to  the  person  of  the  injured  party,  shall  not  abate 
by  reason  'of  his  death,  nor  by  reason  of  the  death  of  the 
person  against  whom  such  cause  of  action  shall  have  ac- 
crued; but  in  the  case  of  the  death  of  either  or  both, 
such  cause  of  action  shall  survive  to  andin  favor  of  the 
heirs  and  legal  representatives  of  such  injured  party  and 
against  the  person,  receiver,  or  corporation  liable  for  such 
injuries  and  his  legal  representatives;  and  so  surviving 
such  cause  may  be  thereafter  prosecuted  in  like  manner 
and  with  like  legal  effect  as  would  a  cause  of  action  for 
injuries  to  personal  property. 
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Acts  of  1897. 

Chapter  14. — Right  of  actions  for  injuries — Limitation. 

^wo*years°  SECTION  1.  There  shall  be  commenced  and  prosecuted 
within  two  years  after  the  cause  of  action  shall  have  ac- 
crued, and  not  afterwards,  all  actions  or  suits  in  court  of 
the  following  description : 

CV\  Actions  for  injuries  done  to  the  person  of  another. 

(2)  Actions  for  injuries  done  to  the  person  of  another 
where  death  ensued  from  such  injuries;  and  the  cause 
of  action  shall  be  considered  as  having  accrued  at  the 
death  of  the  party  injured. 


Acts  of  1897 — Special  Session. 

Chapter  6. — Liaiility  of  railroad  companies  for  injuries 
of  employees. 

^"^ervants^'  Section  1.  Every  person,  receiver,  or  corporation  oper- 
ating a  railroad  or  street  railway,  the  line  of  which  shall 
be  situated  in  whole  or  .in  part  in  this  State,  shall  be  liable 
for  all  damages  sustained  by  any  servant  or  employee 
thereof  while  engaged  in  the  work  of  operating  the  cars, 
locomotives,  or  trains  of  such  person,  receiver,  or  corpora- 
tion, by  reason  of  the  negligence  of  any  other  servant  or 
employee  of  such  person,  receiver,  or  corporation,  and 
the  fact  that  such  servants  or  employees  were  fellow-serv- 
ants with  each  other  shall  not  impair  or  destroy  such 
liability. 

Hand  cars  are  cars  within  tlie  meaning  of  this  section.  A  mem- 
ber of  a  section  gang  carrying  tools  on  foot  and  others  using  a 
hand  car  for  the  same  purpose  were  held  not  to  be  fellow-servants. 
57  S.  W.  Rep.,  802. 

vi™  princi-  Sec.  2.  All  persons  engaged  in  the  service  of  any  per- 
son, receiver,  or  corporation,  controlling  or  operating  a 
railroad  or  street  railway,  the  line  of  which  shall  be  sit- 
uated in  whole  or  in  part  in  this  State,  who  are  intrusted 
by  such  person,  receiver,  or  corporation  with  the  authority 
of  superintendence,  control,  or  conamand  of  other  servants 
or  employees  of  such  person,  receiver,  or  corporation,  or 
with  the  authority  to  direct  any  other  employee  in  the 
performance  of  any  duty  of  such  employee,  are  vice  prin- 
cipals of  such  person,  receiver,  or  corporation,  and  are  not 
fellow-servants  with  their  coemployees. 

^sdeflned!'^^^"  Sec.  3.  All  persons  who  are  engaged  in  the  common 
service  of  such  person,  receiver,  or  corporation,  control- 
ling, or  operating  a  railroad  or  street  railway,  and  who 
while  so  employed  are  in  the  same  grade  of  employment 
and  are  doing  the  same  character  of  work  or  service  and 
are  working  together  at  the  same  time  and  place  and  at 
the  same  piece  of  work  and  to  a  common  purpose,  are 
fellow-servants  with  each  other.    Employees  who  do  not 
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come  within  the  provisions  of  this  section  shall  not  be  con- 
sidered fellow-servants. 

Seo.  4.  No  contract  made  between  the  employer  and    Contracts 
employee  based  upon  the  contingency  of  death  or  injury  ity"'""  "^'"'' 
of  the  employee  and  limiting  the  liability  of  the  employer 
under  this  act  or  fixing  damages  to  be  recovered  shall  be 
valid  or  binding. 

Sec.  5.  Nothing  in  this  act  shall  be  held  to  impair  or 
diminish  the  defense  of  contributory  negligence  when  the 
injury  of  the  servant  or  employee  is  caused  proximately 
by  his  own  contributory  negligence. 

UTAH. 

Constitution. 

Article  16. — ETnployment  of  labor. 

Section  5.  The  right  of  action  to  recover  damages  for    injuries  caus- 
injuries  resulting  in  death  shall  never  be  abrogated,  and  '"^  ''***''• 
the  amount  recoverable  shall  not  be  subject  to  any  statu- 
tory limitation. 

Revised  Statutes,  1898. 
Title  36. — Fellow-servants. 

Section  1342.  All  persons  engaged  in  the  service  of  pailaetined.'"''" 
any  person,  firm,  or  corporation,  foreign  or  domestic,  do- 
ing business. in  this  State,  who  are  entrusted  by  such  per- 
son, firm,  or  corporation  as  employer  with  the  authority 
of  superintendence,  control,  or  command  of  other  persons 
in  the  employ  or  service  of  such  employer,  or  with  the 
authority  to  direct  any  other  employee  in  the  perform- 
ance of  any  duties  of  such  employee,  are  vice-principals 
of  such  employer  and  are  not  fellow-servants. 

Sec.  1343.  AH  persons  who  are  engaged  in  the  service    reiiow  -  serr- 
of  such  employer,  and  who,  while  so  engaged,  are  in  the  ^"'''' 
same  grade  of  service  and  are  working  together  at  the 
same  time  and  place  and  to  a  common  purpose,  neither  of 
such  persons  being  entrusted  by  such  employer  with  any 
superintendence  or  control  over  his  fellow-employees,  are 
fellow-servants  with  each  other :  Provided,  That  nothing    Proviso, 
herein  contained  shall  be  so  construed  as  to  make  the  em- 
ployees of  such  employer  fellow-servants  with  other  em- 
ployees engaged  in  any  other  department  of  service  of 
such  employer.    -Employees  who  do  not  come  within  the 
provisions  of  this  section  shall  not  be  considered  fellow- 
servants. 

Continuing  to  work  with  an  employee  whose  carelessness  Is 
known,  without  making  complaint,  is  a  bar  to  action  for  injuries 
received  through  such  employee's  carelessness.    10  U.  Rep.,  470. 

A  railroad  yardman  is  not  a  fellow-servant  with  his  foreman  nor 
with  the  foreman  of  another  crew  working  in  the  same  yard.  8 
U.  Rep.,  420. 
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A  foreman  of  a  gang  loading  cars  in,  a  gravel  pit  is  not  a  fellow- 
servant  with  the  laborers  under  his  control.    8  U.  Rep.,  128. 

Nor  is  a  miner  with  one  whose  duty  it  is  to  operate  the  cage  by 
which  miners  are  conveyed  into  and  out  of  the  mine.  68  Pac. 
Rep.,  845. 

Title  73. — Right  of  action  for  injuries  causing  death — 
Limitation. 

,imitationof     SECTION   2873.  The  periods  prescribed   for  the  com- 
0  years.        mencement  of  actions  other  than  for  the  recovery  of  real 
property  are  as  hereinafter  provided. 
Sec.  2878.  Within  two  years — 

^  H"  •!■  T*  T 

2.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another. 

Acts  of  1901. 

Chapter  85. — Mine  regulations. 

rire  ''OSS  to     Section  14  [16].     *     *     *     No  person  shall  act  as  fire 
™   "^"^        boss  unless  granted  a  certificate  of  competency  by  the 
State  inspector  of  coal  mines.    After  the  approval  of  this 
act  no  owner,  operator,  contractor,  lessee,  or  agent  shall 
employ  any  mining  boss  or  fire  boss  who  does  not  have  the 
certificate  of  competency  required.     Said  certificate  shall 
be  posted  up  in  the  office  of  the  mine,  and  if  any  accident 
shall  occur  in  any  mine  in  which  a  mining  boss  or  a  fire 
boss  shall  be  employed  who  had  no  certificate  of  com- 
petency, as  required  by  this  chapter,  by  which  any  miner 
shall  be  killed  or  injured,  he  or  his  estate  shall  have  a 
right  of  action  against  such  operator  or  owner,  lessee,  or 
Damages,      agent,  and  shall  recover  the  luU  damage  sustained  ^   in 
case  of  death,  such  action  to  be  brought  by  the  adminis- 
trator of  his  estate,  within  three  years  from  the  date  of 
accident,  the  proceeds  recovered  to  be  divided  among  the 
heirs  of  the  deceased  according  to  law. 
Application     Sec.  15  [17].  The  provisions  of  this  act  shall  not  apply 
'^w-  to  or  -effect   [affect]   any  coal  or  hydrocarbon  mine  in 

which  not  more  than  six  men  are  employed  in  twenty-four 
hours. 

VERMONT. 

Statutes  or  1894. 

Chapter  169. — Safety  appliances  on  railroads. 

Penalty.  SECTION  3887.  If  a  person  or  corporation  fails  to  com- 

ply with  the  requirements  of  the  four  preceding  sections, 
such  person  or  corporation  shall  forfeit  fifty  dollars  for 
every  day's  neglect,  and  be  liable  for  the  damages  and 
injuries  to  passengers  and  employees  on  its  roads  resulting 
from  such  neglect. 
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Enforcement. 


Power  brakes. 


Penalty. 


Sec.  3888.  Such  penalty  may  be  enforced  by  an  action 
on  the  case  in  the  name  of  the  State,  and  the  State's 
attorney  of  the  county  where  the  offense  is  committed 
shall  prosecute  the  same,  upon  notice  thereof  from  the 
board  of  railroad  commissioners. 

An  injured  employee  can  riot  recover  under  this  statute  if  his 
injuries  resulted  from  negligence  of  his  own  combined  with  failure 
of  the  railroad  company  to  comply  with  the  law.     47  Atl.  Rep.,  827. 

A  contract  with  an  employee  or  with  his  next  of  kin  waiving  the 
right  of  action  for  damages  which  may  arise  from  injuries  received 
while  in  the  service  of  a  railroad  company  will  not  protect  a 
company  that  falls  to  comply  with  the  provisions  of  this  law.  51 
Atl.  Rep.,  6. 

Sec.  3910.  All  railroad  passenger  trains,  except  mixed 
trains,  shall  be  provided  with  brakes  operated  from  the 
engine  by  the  engineer. 

Sec.  3911.  A  person  or  corporation  not  complying  with 
the  requirements  of  *  *  *  [section  3910]  shall  be 
fined  fifty  dollars  for  every  violation  thereof,  and  shall 
be  liable  for  the  damages  and  injuries  to  passengers  and 
employees  on  its  road  resulting  from  such  neglect. 

VIRGINIA. 

Constitution  of  1902. 

Article  12. — Liability  of  railroad  companies  for  injuries 
to  employeen. 

Section  162.  The  doctrine  of  fellow-servant,  so  far  as  Acta  of  fei- 
it  affects  the  liability  of  the  master  for  injuries  to  his '°''""''*"''- 
servant  resulting  from  the  acts  or  omissions  of  any  other 
servant  or  servants  of  the  common  master,  is,  to  the  ex- 
tent hereinafter  stated,  abolished  as  to  every  employee  of 
■  a  railroad  company  engaged  in  the  physical  construction, 
repair,  or  maintenance  of  its  roadway,  track,  or  any  of  the 
structures  connected  therewith,  or  in  any  work  in  or  upon 
a  car  or  engine  standing  upon  a  track,  or  in  the  physical 
operation  of  a  train,  car,  engine,  or  switch,  or  in  any 
service  requiring  his  presence  upon  a  train,  car,  or  engine ; 
and. every  such  employee  shall  have  the  same  right  to 
recover  for  every  injury  suffered  by  him  from  the  acts  or 
omissions  of  any  other  employee  or  employees  of  the  com- 
mon master  that  a  servant  would  have  (at  the  time  when 
this  constitution  goes  into  effect)  if  such  acts  or  omissions 
were  those  of  the  master  himself  in  the  performance  of 
a  nonassignable  duty:  Provided^  That  the  injury  so  suf- g^^Neg^'^Jsence of 
fered  by  such  railroad  employee  result  from  the  negli-  ent.  ~ 
gencef  of  an  officer  or  agent  of  the  company  of  a  higher 
grade  of  service  than  himself,  or  from  that  of  a  person 
emplbyed  by  the  company  having  the  right  or  charged 
with  the  duty  to  control  or  direct  the  general  services  or 
the  immediate  work  of  the  party  injured  or  the  general 
services  or  the  immediate  work  or  the  coemployee  through 
or  by  whose  act  or  omission  he  is  injured,  or  that  it  result 
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er^°deDart-  ^^^^^  t^®  negligence  of  a  coemployee  engaged  in  another 
It,  etc  department  of  labor,  or  engaged  upon  or  in  charge  of  any 
car  upon  which  or  upon  the  train  of  which  it  is  a  part, 
the  injured  employee  is  not  at  the  time  of  receiving  the 
injury,  or  who  is  in  charge  of  any  switch,  signal  point,  or 
locomotive  engine,  or  is  charged  with  dispatching  trains 
or  transmitting  telegraphic  or  telephonic  orders  therefor, 
and  whether  such  negligence  be  in  the  performance  of  an 
assignable  or  nonassignable  duty.  The  physical  con- 
struction, repair,  or  maintenance  of  the  roadway,  trade, 
or  any  of  the  structures  connected  therewith,  and  the 
physical  construction,  repair,  maintenance,  cleaning,  or 
operation  of  trains,  cars,  or  engines  shall  be  regarded  as 
different  departments  of  labor  within  the  meaning  of  this 
section.  Knowledge  by  any  such  railroad  employee  in- 
jured of  the  defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  appliances,  or  structures  shall  be  no 
defence  to  an  action  for  injury  caused  thereby.  When 
iJaries  cans  death,  whether  instantaneous  or  not,  results  to  such  an 
employee  from  any  injury  for  which  he  could  have  recov- 
ered, under  the  above  provisions,  had  death  not  occurred, 
then  his  legal  or  personal  representative,  surviving  con- 
sort, and  relatives  (and  any  trustee,  curator,  committee, 
or  guardian  of  such  consort  or  relatives)  shall,  respec- 
tively, have  the  same  rights  and  remedies  with  respect 
thereto  as  if  his  death  had  been  caused  by  the  negligence 
of  a  coemployee  while  in  the  performance,  as  vice-prin- 
cipal, of  a  nonassignable  duty  of  the  master.  Every  con- 
:;ont  r  a  c  t  s  tract  or  agreement,  express  or  implied,  made  by  an  em- 
iving  lights.  piQygg  iq  waive  the  benefit  of  this  section  shall  be' null  and 
void.  This  section  shall  not  be  construed  to  deprive  any 
employee  or  his  legal  or  personal  representative,  surviv- 
ing consort,  or  relatives  (or  any  trustee,  curator,  commit- 
tee, or  guardian  of  such  consort  or  relatives)  of  any  rights , 
or  remedies  that  he  or  they  may  have  by  the  law  of  the 
land  at  the  time  this  constitution  goes  into  effect.  Noth- 
oTisions  not  ing  contained  in  this  section  shall  restrict  the  power  of  the 
general  assembly  to  further  enlarge,  for  the  above-named 
class  of  employees,  the  rights  and  remedies  hereinbefore 
provided  for,  or  to  extend  such  rights  and  remedies  to  or 
otherwise  enlarge  the  present  rights  and  remedies  of  any 
other  class  of  employees  of  railroads  or  of  employees  of 
any  person,  firm,  or  corporation. 

Code  or  1887. 

Chapter  137. — Right  of  action  for  injuries  causing  death. 

• 
"  ^  h*n  ""''  S^'^'^iON  2902.  Wlienever  the  death  of  a  person  shall  be 
es,  w  en.  paused  by  the  wrongful  act,  neglect,  or  default  of  any  per- 
son or  corporation,  or  of  any  ship  or  vessel,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an 
action,  or  to  proceed  in  rem  against  said  ship  or  vessel,  or 
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in  personam  against  the  owners  thereof  or  those  having 
control  of  her,  and  to  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who,  or  corpora- 
tion or  ship  or  vessel  which,  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an  action  for  dam- 
ages, or,  if  a  ship  or  vessel,  to  a  libel  in  rem,  and  her 
owners  or  those  responsible  for  her  acts  or  defaults  or  ne^;- 
ligence  to  a  libel  in  personam,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law  to 
a  felony. 

A  trackman  who  had  opportunity  to  get  further  off,  but  who 
stood  so  near  to  an  approaching  train  as  to  be  Injured  by  Its  unex- 
pectedly rapid  movement,  was  guilty  of  contributory  negligence. 
30  Gratt.,  805. 

A  trainman  injured  by  reason  of  the  unusual  and  improper  malt- 
ing up  of  a  train  Is  not  a  fellow-servant  with  the  conductor  whose 
duty  it  is  to  direct  the  making  up  of  such  train,  and  the  burden  of 
proving  that  the  Injury  did  not  result  from  the  negligence  of  the 
conductor  rests  on  the  company.    78  Va.,  745. 

Using  a  freight  car  with  a  broken  and  defective  ladder  is  such 
negligence  as  will  charge  the  company  with  liability  for  the  death 
of  an  employee  occasioned  by  such  defect.    78  Va.,  93. 

Sec.  2903.  Every  such  action  shall  be  brought  by  and  in  who  may  sue. 
the  name  of  the  personal  representative  of  such  deceased 
person,  and  within  twelve  months  after  his  or  her  death. 
The  jury  in  any  such  action  may  award  such  damages  as 
to  it  may  seem  fair  and  just,  not  exceeding  ten  thousand  Damages, 
dollars,  and  may  direct  in  what  proportion  they  shall  be 
distributed  to  the  wife,  husband,  parent,  and  child  of  the 
deceased.  But  nothing  in  this  section  shall  be  construed 
to  deprive  the  court  of  the  power  to  grant  new  trials,  as  in 
other  cases. 

Acts  op  1901-2. 

Chapter  322. — Liability  of  railroad  companies  for  in- 
juries to  employees. 

Section  1.  Every  corporation  operating  a  railroad  in  ne^fil^'^J.*/  *°\ 
this  State,  whether  such  corporation  be  created  under  the  superint  e  n  d  - 
laws  of  this  State  or  otherwise,  shall  be  liable  in  damages  ®°* ' 
for  any  and  all  injury  sustained  by  any  employee  of  such 
corporation  as  follows:  When  such  injury  results  from 
the  wrongful  act,  neglect,  or  default  of  an  agent  or  officer 
of  such  corporation  superior  to  the  employee  injured,  or 
of  a  person  employed  by  such  corporation  having  the 
right  to  control  or  direct  the  services  of  such  employee  in- 
jured, or  the  services  of  the  employee  by  whom  he  is  in- 
jured ;  and  also  when  such  injury  results  from  the  wrong- 
ful act,  neglect,  or  default  of  a  cbemployee  engaged  "i'^J|™^^°j{|5- 
another  department  of  labor  from  that  of  the  employee  ment,  etc.^^''' " 
injured,  or  of  a  coemployee  on  another  train  of  cars,  or  of 
a  coemployee  who  has  charge  of  any  switch,  signal  point, 
or  locomotive  engine,  or  who  is  charged  with  dispatching 
trains  or  transmitting  telegraphic  or  telephonic  orders. 
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Knowledge  by  any  employee  injured  of  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways,  ap- 
pliances, or  structures  of  such  corporation  shall  not  of 
itself  be  a  bar  to  recovery  for  any  injury  or  death  caused 
I  nj  u  r  i  es  thereby.    When  death,  whether  instantaneous  or  other- 

causing  death.  ^^^^^  results  from  any  injury  to  any  employee  of  such  cor- 
poration received  as  aforesaid,  the  personal  representa- 
tive of  such  employee  shall  have  a  right  of  action  therefor 
against  such  corporation,  and  may  recover  damages  in  re- 
cou tracts  spect  thereof.    Any  contract  or  agreement,  express  or  im- 

wa  V  ng  r  g  ts.  ^jj^^j^  made  by  any  such  employee  to  waive  the  benefit  of 
this  section  or  any  part  thereof  shall  be  null  and  void, 
and  this  section  shall  not  be  construed  to  deprive  any  such 
employee,  or  his  personal  representative,  of  any  right  or 
remedy  to  which  he  is  now  entitled  under  the  laws  of  this 
State. 
Contributory     Sec.  2.  The  rules  and  principles  of  law  as  to  con- 

negugence.  tributory  negligence,  which  apply  to  other  cases,  shall 
apply  to  cases  arising  under  this  act,  except  in  so  far  as 
the  same  are  herein  modified  or  changed. 

WASHINGTON. 

Codes  and  Statutes  of  1897. 
Title  27. — Bight  of  action  for  injuries  causing  death. 

^^'sM  accrues,  Section  4828.  *  *  *•  When  the  death  of  a  person 
is  caused  by  the  wrongful  act  or  neglect  of  another  his 
heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death; 
Damages.  *  *  *  jj^  every  such  action  the  jury  may  give  such 
damages,  pecuniary  or  exemplary,  as  under  all  circum- 
stances of  the  case  may  to  them  seem  just. 

chud*  *  *  '^  ° '  ^^^'  ^^^^-  ^  father,  or  in  case  of  the  death  or  desertion 
of  his  family  the  mother,  may  maintain  an  action  as 
plaintiff  for  the  injury  or  death  of  a  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward. 

Acts  of    1899. 

Chapter  35. — Safety  appliances  on  railroads — Blocking 
frogs,  etc. 

b™bii  k^d*^"  Section  1.  Any  person  or  persons,  railroad  companies 
°  ■  or  corporations,  owning  or  operating  a  railroad  or  rail- 
roads in  this  State,  shall  be  and  are  hereby  required  on 
or  before  the  first  day  of  October,  1899,  to  so  adjust,  fill, 
block,  and  securely  guard  the  frogs,  switches,  and  guard 
rails  on  their  roads  as  to  protect  and  prevent  the  feet  of 
employees  and  other  persons  from  being  caught  therein. 
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Sec.  2.  Any  person  or  persons,  railroad  companies  or 
corporations,  owning  or  operating  a  railroad  or  railroads 
in  this  State,  shall  be  liable  for  any  damage  received  from 
a  failure  to  comply  with  the  provisions  of  this  act;  such 
damages  to  be  recovered  by  the  parties  entitled  to  recover 
as  provided  in  sections  137,  138,  and  Wd  of  volume  2  of 
Hill's  Annotated  Codes  and  Statutes  of  Washington, 
being  sections  4827,  4828,  and  4829,  Ballinger's  Annotated 
Codes  and  Statutes  of  Washington. 


Damages. 


WEST  VIRGINIA. 


Code,  Edition  of  1899. 

Chapter  103. — Right  of  action  for  injuries  causing  death. 

Section  5.  Whenever  the  death  of  a  person  shall  be  ac^i'ea" 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued),  have  entitled  the  party  injured  to  maintain  an 
action  to  recover  damages  m  respect  thereof;  then,  and 
in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  murder  in  the  first  or  second  degree,  or 
manslaughter. 

Contributory  negligence  is  matter  of  defense  only,  and  freedom 
from  such  negligence  need  not  be  alleged  by  the  plaintiff,  but  must 
be  proved,  if  si  all,  by  the  defendant.    35  W.  Va.,  389. 

A  yard  master  in  lawful  command  and  control  of  a  train  is  a 
conductor  within  the  rule  making  the  conductor  not  a  fellow-       • 
servant  with  a  brakeman,  so  that  an  injury  caused  by  the  con- 
ductor's negligence  without  fault  on  the  part  of  the  brakeman 
charges  the  company  with  liability  therefor.    36  W.  Va.,  397. 


right 


Sec.  6.  Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such  deceased 
person;  and  the  amount  recovered  in  every  such  action 
shall  be  distributed  to  the  parties  and  in  the  proportion 
provided  by  law  in  relation  to  the  distribution  of  personal 
estate  left  by  persons  dying  intestate.  In  every  such 
action  the  jury  may  give  such  damages  as  they  shall  deem 
fair  and  just,  not  exceeding  ten  thousand  dollars,  and  the 
amount  so  recovered  shall  not  be  subject  to  any  debts  or 
liabilities  of  the  deceased:  Provided,  That  every  such 
action  shall  be  commenced  within  two  years  after  the 
death  of  such  deceased  person. 

Suing  out  the  writ  of  summons  is  the  commencement  of  the 
action.    42  W.  Va.,  813. 


Who  may  sue. 


Damages. 


Limitation. 
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WISCONSIN. 

Annotated  Statutes  of  1898. 

Chapter  87. — Liability  of  railroad  companies  for  injuries 
0      to  employees. 

In JnHnl'!.«^;,R^rt'  Section  1816  (as  amended  by  chapter  448,  acts  of  1903) . 
Every  railroad  company  operating  any  railroad  which  is 
in  whole  or  in  part  within  this  State  shall  be  liable  for  all 
damages  sustained  within  the  same  by  any  of  its  em- 
ployees without  contributory  negligence  on  his  part : 
'*Mi'n™r'y^      ■'-  ^^611  svlC^  injury  is  caused  by  a  defect  in  any  loco: 

etc.  '  motive,  engine,  car,  rail,  track,  machinery  or  appliance 

required  by  said  company  to  be  used  by  its  employees  in 
and  about  the  business  of  their  employment,  if  such  defect 
could  have  been  discovered  by  such  company  by  reason- 
able and  proper  care,  tests,  or  inspection,  and  proof  of 
such  defect  shall  be  j)resumptive  evidence  of  knowledge 
thereof  on  the  part  of  such  company. 

nf^^f "iiow^B™?-     2-  When  such  injury  is  sustained  by  any  officer,  agent, 

ants.  servant,  or  employee  of  such  company  while  engaged  in 

the  line  of  his  duty  as  such,  and  which  shall  have  been 
caused  by  the  carelessness  or  negligence  of  any  other  offi- 
cer, agent,  servant,  or  employee  while  in  the  discharge  of, 
or  for  failure  to  discharge,  his  duty  as  such:  Provided, 
That  such  injury  shall  arise  from  a  risk  or  hazard  pecul- 

waivinKViai?ns!  iar  in  the  operation  of  railroads.  No  contract,  receipt, 
rule  or  regulation  between  any  employee  and  a  railroad 
corporation  shall  exempt  such  corporation  from  the  full 
liability  imposed  by  this  section. 

This  applies  to  employees  actually  engaged  In  operating  and 
moving  trains.  A  car  repairer  at  work  on  a  stationary  car  who  is 
Injured  by  the  negligejice  of  a  switchman  in  running  a  car  against 
the  one  on  which  he  is  at  work  is"  not  within  the  statute.  91 
Wis.,  503. 

One  employed  in  moving  a  car  Is  within  the  statute,  though  that 
is  not  his  principal  kind  of  service,  but  is  only  incidental  to  his 
usual  duty.    95  Wis.,  69. 

The  word  "  cars  "  includes  hand  cars.    77  N.  W.  Rep.,  798. 

An  employee  injured  by  the  collision  of  hand  cars  used  by  work- 
men in  going  from  the  place  of  their  employment  to  their  boarding 
place  was  not  within  the  protection  of  the  act  80  N.  W.  Rep., 
1050. 

The  words  "  without  contributory  negligence  "  do  not  operate  to 
change  the  burden  of  proof  from  the  defendant  to  the  plaintiff. 
85  Wis.,  a09. 

Chapter  177. — Right  of  action  for  injuries  causing  death. 

Limitation.  Section  4219.  The  following  actions  must  be  com- 
menced with  the  periods  respectively  hereinafter  pre- 
scribed after  the  cause  of  action  has  accrued. 

Two  years.       Sec.  4224.  "Within  two  years : 

«  *  *  •  * 

3.  An  action  brought  by  the  personal  representatives  of 
a  deceased  person  to  recover  damages  when  the  death  of 
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such  person  was  caused  by  the  wrongful  act,  neglect,  or 
default  of  another. 

*  *  *  *  * 

Chapter  178. — Right  of  action  for  injuries  causing  d^ath. 

Section  4255.  Whenever  the  death  of  a  person  shall  be  ^^^^.^1^  "■'s'l' 
caused  by  a  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then  and  i 
in  every  such  case  the  person  who  or  the  corporation 
which  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured:  Provided,  That  such 
action  shall  be  brought  for  a  death  caused  in  this  State. 

This  section  provides  for  an  action  by  a  personal  representative 
to  recover  for  a  death  resulting  from  a  cause  which  vrould  have 
given  deceased  a  right  of  action  under  section  181G  had  he  sur- 
vived.   95  Wis.,  69. 

If  the  injury  was  received  In  this  State  an  action  is  maintainable 
here,  although  the  resultant  death  occurred  outside  its  boundaries. 
94  Wis.,  191. 

Sec.  4256.  Every  such  action  shall  be  brought  by  and  who  may  sue. 
in  the  name  of  the  personal  representative  of  such  de- 
ceased person,  and  the  amount  recovered  shall  belong  and 
be  paid  over  to  the  husband  or  widow  of  such  deceased 
person,  if  such  relative  survive  him  or  her;  but  if  no 
husband  or  widow  survive  the  deceased  the  amount  re- 
covered shall  be  paid  over  to  his  or  her  lineal  descendants 
and  to  his  or  her  lineal  ancestors  in  default  of  such 
descendants;  and  in  every  such  action  the  jury  may  give  Damages, 
such  damages,  not  exceeding  five  thousand  dollars,  as 
they  shall  deem  fair  and  just  in  reference  to  the  pecuniary 
injury  resulting  from  such  death  to  the  relatives  of  the 
deceased  specified  in  this  section. 

Action  must  be  brought  In  the  name  of  a  personal  representa- 
tive.   21  Wis.,  305. 

Letters  of  administration  are  admissible  in  evidence,  though 
deceased  may  have  left  no  property  to  be  administered  upon.  64 
Wis.,  475. 

No  damages  can  be  awarded  for  loss  of  society,  etc.,  but  only 
for  pecuniary  loss.    51  Wis.,  599. 

Parents  of  an  adult  son  who  had  said  that  he  did  not  intend  to 
marry,  but  would  support  them  are  within  the  benefits  of  this  stat- 
ute.   88  Wis.,  299. 

WYOMING. 

Constitution. 

Article  9. — Mine  regulations. 

Section  4.  For  any  injury  to  person  or  property  caused  tlon'^fol•°iD^^ 
by  willful  failure  to  comply  with  the  provisions  of  this  nes.       ,  '"■"'' 
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article,  or  laws  passed  in  pursuance  hereof,  a  right  of 
action  shall  accrue  to  the  party  injured  for  the  damage 
sustained  thereby,  and  in  all  cases  in  this  State  whenever 
the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to  maintain  an 
action  to  recover  damages  in  respect  thereof,  the  person 
who,  or  the  corporation  which,  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages  notwithstanding  the  death  of  the  person  injured, 
and  the  legislature  shall  provide  by  law  at  its  first  session 
for  the  manner  in  which  the  right  of  action  in  respect 
thereto  shall  be  enforced. 

Aeticlb  10. — Contracts  of  employees  waiving  right  to 
daTnages. 

Damages  for  SECTION  4.  No  law  shall  be  enacted  limiting  the  amount 
of  damages  to  be  recovered  for  causing  the  injury  or 
death  of  any  person.  Any  contract  or  agreement  with 
any  employee  waiving  any  right  to  recover  damages  for 
causing  the  death  or  injury  of  any  employee  shall  be  void. 

Article  19. — Contracts  of  employees  waiving  right  to 
damages. 

Contracts  SECTION  1.  It  shall  be  Unlawful  for  any  person,  com- 
t<f damage's.^ '  pany,  or  corporation  to  require  of  its  servants  or  em- 
ployees as  a  condition  of  their  employment,  or  otherwise, 
any  contract  or  agreement  whereby  such  person,  com- 
j)any,  or  corporation  shall  be  released  or  discharged  from 
liability  or  responsibility  on  account  of  personal  injuries 
received  by  such  servants  or  employees  while  in  the  serv- 
ice of  such  person,  company,  or  corporation  by  reason  of 
the  negligence  of  such  person,  company,  or  corporation, 
or  the  agents  or  employees  thereof,  and  such  contracts 
shall  be  absolutely  null  and  void. 

Revised  Statutes,  1899. 

division  1. 

Title  17. — Contracts  of  employees  waiving  right  to  dam- 
ages. 

wawng*' fight  SECTION  2522.  It  shall  be  unlawful  for  any  person, 
to  damages,  company,  or  corporation  to  require  of  its  servants  or  em- 
ployees as  a  condition  of  their  employment,  or  otherwise, 
any  contract  or  agreement  whereby  such  person,  company, 
or  corporation  shall  be  released  or  discharged  from  lia- 
bility or  responsibility  on  account  of  personal  injuries 
received  by  such  servants  or  employees  while  in  service 
of  such  person,  company,  or  corporation  by  reason  of  the 
negligence  of  such  person,  company,  or  corporation,  05 
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the  agents  or  employees  thereof,  and  such  contracts  shall 
be  absolutely  null  and  void. 

Title  18. — Mine  regulations. 

SECTi02sr  2582.  For  any  injury  to  person  or  property  tion^for°in^u- 
ocpasioned  by  any  violation  of  this  chapter,  or  any  willful  '^'®^- 
failure  to  comply  with  its  provisions,  a  right  of  action 
against  the  party  at  fault  shall  accrue  to  the  party  injured 
for  the  direct  damages  sustained  thereby,  and  in  any  case 
of  loss  of  life,  by  reason  of  such  violation  or  willful  fail- 
ure, a  right  of  action  against  the  party  at  fault  shall 
accrue  to  the  administrator  of  the  estate  of  the  person 
whose  life  shall  be  lost,  for  like  recovery  of  damages  for 
the  injuries  sustained:  Provided,  That  nothing  m  this 
section  shall  be  so  construed  as  to  prevent  the  recovery  of 
any  lawful  damages  against  the  person  or  company  oper- 
ating miiies  if  said  company  should  be  found  in  fault  or 
shall  have  contributed  to  any  accident  by  means  of  care- 
lessness on  their  part :  And  provided  further,  That  in  no 
case  shall  the  State  be  liable  for  damages  under  this 
chapter. 

DIVISION   3. 

Title  4. — Right  of  action  for  injuries  causing  death. 

Section  3448.  Whenever  the  death  of  a  person  shall  be  when  right 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act,  ^«^<='^"«s- 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an 
action  to  recover  damages  in  respect  thereof ;  then,  and  in 
every  such  case,  the  person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in 
law  to  murder  in  the  first  or  second  degree,  or  man- 
.  slaughter. 

Sec.  3449.  Every  such  action  shall  be  brought  by,  and    who  may  sue. 
in   the   name   of,   the   personal   representative   of   such 
deceased  person ;  and  the  amount  recovered  in  every  such 
action  shall  be  distributed  to  the  parties  and  in  the  pro- 
portions provided  by  law,  in  relation  to  the  distribution 
of  personal  estates  left  by  persons  dying  intestate.     In 
every  such  case  the  jury  shall  give  such  damages  as  they    Damages, 
shall  deem  fair  and  just,  not  exceeding  five  thousand  dol- 
lars, and  the  amount  so  recoverd  shall  not  be  subject  to 
any  debts  or  liabilities  of  the  deceased:  Provided,  That    Limitation, 
every  such  action  shall  be  commenced  within  two  years 
after  the  death  of  such  deceased  person. 

That  portion  of  the  statute  which  limits  damages  to  the  amount 
of  $5,000  is  repugnant  to  the  constitution,  but  is  susceptible  of 
being  separated  from  the  remainder  of  the  act,  which  is  not  open 
to  the  same  objection.     73  Pac.  Rep.,  524. 
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UNITED  STATES. 

Compiled  Statutes,  1901. 

Title  56a. — Safety  appliances  on  railroads  {common  car- 
riers engaged  in  interstate  commerce). 

(Page  3174.    Act  of  March  2,  1893.) 

Employees  do  SECTION  8.  Any  employee  of  any  such  common  car- 
Hsk,'  wheif.'^"^  rier  who  may  be  injured  by  any  locomotive,  car,  or  train 
in  use  contrary  to  the  provisions  of  this  act  shall  not  be 
deemed  thereby  to  have  assumed  the  risk  thereby  occa- 
sioned, although  continuing  in  the  employment  of  such 
carrier  after  the  unlawful  use  of  such  locomotive,  car,  or 
train  had  been  brought  to  his  knowledge. 

Courts  will  take  official  cognizance  of  the  effect  of  this  statute, 
though  the  plaintiff  in  no  way  indicates  that  he  relies  on  it  for 
recovery.  Couplers  which  have  become  worn  and  inoperative  are 
not  a  compliance  with  the  requirements  of  this  act,  though  of 
proper  form  and  style.  A,  car  designed  for  use  in  interstate 
traffic,  though  empty,  is  within  the  provisions  of  the  statute.  116 
Fed.  Rep.,  867. 

Per  contra,  an  empty  dining  car,  used  daily  for  interstate  traffic, 
•was  held  not  to  be  within  the  statute  while  being  moved  on  a  side 
track  at  a  terminal  point.     117  Fed.  Rep.,  462. 

Failure  by  a  railroad  company  to  equip  its  ears  with  couplers 
as  required  by  this  Statute  is  negligence  per  se,  and  the  defense 
of  contributory  negligence  can  not  be  made  against  an  employee 
injured  because  of  such  failure,  even  if  the  employee  was  thus 
negligent.     122  N.  C.  Rep.,  977. 

And  an  employee  remaining  in  service  does  not  assume  the  risk. 
30  S.  E.  Rep.,  115. 

Absence  of  grab  irons  does  not  prove  such  negligence  on  the  part 
of  the  company  as  to  abrogate  the  defense  of  contributory  negli- 
gence.    91  Fed.  Rep.,  224. 

A  locomotive  is  not  a  car  requiring  automatic  couplers  under 
this  statute.     117  Fed.  Rep.,  462. 
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